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TAXATION  AND  THE  WAR 

In  the  four  months  since  our  last  issue 
the  world  has  been  moving  on  apace.  At 
that  tim.e  the  allied  nations  were  in  a  state 
of  anxious  tension  awaiting  the  outcome  of 
the  enemy's  offensive  and  nerved  to  with- 
stand the  shock  at  whatever  cost.  Today, 
after  three  months  of  victorious  progress, 
the  atmosphere  is  one  of  buoyant  confi- 
dence that  the  crisis  has  been  passed  and 
ultimate  victory  is  assured.  Nothing  but 
our  own  blunders  can  now  deprive  us  of 
the  complete  triumph.  From  now  on  our 
clear  duty  is  to  stand  firm  against  every 


move  for  an  inconclusive  peace  and  to  re- 
double every  effort  to  assure  and  hasten  the 
complete  triumph  of  our  cause. 

On  the  field  of  battle  American  troops 
are  already  engaged,  gloriously  and  deci- 
sively. American  finance  is  likewise  per- 
forming mighty  service.  Taxation,  already 
heavy,  must  grow  heavier  still  in  order 
that  we  may  give  all  of  our  strength  to  the 
cause.  The  eight  billion  dollar  revenue 
bill,  unanimously  passed  by  the  House  of 
Representatives  in  September,  is  the  largest 
tax  measure  in  history.  With  some  amend- 
ments, it  will  very  probably  be  law  before 
another  issue  of  the  Bulletin.  That  it 
will  place  a  heavy  burden  on  us  all  goes 
without  saying.  That  this  burden  will  be 
cheerfully  borne  admits  of  no  question. 
Even  such  inequalities  and  injustices  as 
will  doubtless  remain  in  the  law  must  be 
accepted  philosophically.  The  one  thing 
now  is  to  win  the  war. 

This  summer  the  air  has  been  full  of  tax 
investigation  and  tax  discussion.  In  this 
the  National  Tax  Association  has  taken  its 
part.  We  have  made  war  finance  the  main 
theme  of  this  issue  of  the  Bulletin,  and 
we  trust  that  these  pages  may  give  our 
readers  some  notion  of  what  has  been 
transpiring  and  clearer  ideas  of  some  of 
the  great  financial  problems  of  the  war. 

THE  CONFERENCE 

Another  year  has  passed  and  we  are 
again  planning  for  the  annual  conference. 
It  has  become  our  habit  to  try  to  make  each 
succeeding  conference  "  the  best  one  yet," 
in  which  ambitious  design  we  believe  we 
have  usually  been  successful.  How  long 
that  can  be  kept  up  is  of  course  problem- 
atical, but  we  are  not  going  to  give  up  this 
time. 

There  will  be  obstacles  to  contend  with 
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this  year.  Transportation  is  inconvenient 
and  expensive,  and  many  of  our  members 
are  overburdened  with  heavy  duties  arising 
from  war  conditions.  On  the  other  hand, 
there  was  never  a  time  when  the  problems 
of  taxation  were  of  more  predominant  im- 
portance and  never  a  time  of  greater  op- 
portunity for  service  in  our  special  field. 
There  is  good  reason,  therefore,  why  every 
member  should  strive  to  make  this  confer- 
ence a  great  success,  particularly  by  con- 
tributing his  own  presence  and  ideas.  Our 
meeting  place  is  in  a  wide-awake  section 
which  we  have  not  heretofore  visited.  St. 
Louis  is  an  ideal  convention  city  and  we  are 
assured  of  a  hearty  welcome  and  ho.spitable 
entertainment. 

The  preliminary  program  is  printed  in 
full  in  this  Bulletin.  Several  additions 
and  changes  will  doubtless  be  made.  Special 
attention  is  naturally  given  to  the  problems 
of  federal  taxation.  The  report  of  the 
committee  on  a  model  tax  system  will  be 
an  important  event,  and  valuable  results 
will  certainly  follow  the  full  discussion  of 
that  report.  Missouri  and  the  neighboring 
states  have  some  interesting  problems  on 
their  hands,  which  will  be  adequately  pre- 
sented and  discussed.  For  further  an- 
nouncements, see  the  preliminary  program 
on  a  later  page. 

DELEGATES— DELEGATES 

As  time  draws  near  the  need  is  urgent 
for  giving  serious  attention  to  the  appoint- 
ment of  delegates  to  the  St.  Louis  Confer- 
ence. The  strenuous  demands  of  political 
campaigns,  coupled  with  the  almost  contin- 
uous exertions  of  the  State  Executives  in 
connection  with  troop  movements  and  other 
activities  occasioned  by  the  war,  have 
doubtless  prevented  attention  to  this  matter. 
It  is  now  vitally  necessary  that  action 
should  be  taken  and  members  should  see  to 
it  that  .suitable  delegates  are  appointed. 
This  may  readily  be  accomplished  with  a 
little  perseverance. 

At  no  time  in  the  nation's  history  has  it 
been  more  important  that  the  states  should 
take  counsel  together  towards  perfecting 
their  revenues  and  protecting  their  sources 
of  taxation.  Every  reason  exists  for  hav- 
ing a  thoroughly  representative  body  of 
oflficial  delegates  in  attendance  at  this  Con- 
ference. 


MODEL  TAX  SYSTEM 
COMMITTEE'S  REPORT 

The  extent  of  the  interest  in  this  report 
is  indicated  by  the  numerous  inquiries  that  v 
have  been  received  as  to  its  publication. 
I'hese  have  come  from  taxing  officials, 
special  commissions,  and  investigators  in 
several  states.  The  report  has  now  been 
printed  and  copies  have  been  sent  to  all 
members ;  additional  copies  may  be  ob- 
tained from  the  Treasurer.  We  think  that 
its  perusal  will  disclose  the  fact  that  this 
report  forms  perhaps  the  most  important 
addition  to  tax  literature  that  has  been 
issued  and  that  far-reaching  results  may  be 
confidently  expected  to  follow  from  its 
publication. 

The  sincere  thanks  of  the  membership 
are  due  our  President  who,  as  Chairman, 
bore  the  largest  share  in  the  preparation  of 
this  notable  contribution  to  the  subject  of 
taxation.  The  intensely  practical  nature 
of  the  report  is  its  most  helpful  character- 
istic, while  at  the  same  time  it  presents  in 
a  masterly  and  scientific  manner  the  under- 
lying principles  which  must  be  observed  in 
the  solution  of  our  tax  problems. 

It  remains  for  the  members  to  put  this 
report  to  its  best  use,  and  this  may  be  done 
effectively  by  giving  it  careful,  thorough, 
and  critical  study.  As  stated  in  the  report, 
the  Committee  wishes  it  given  deliberate 
examination  with  a  view  to  perfecting  it  at 
points  where  changes  may,  upon  full  con- 
sideration, seem  desirable.  Most  important 
of  all,  it  is  urgent  that  there  be  full  and 
impartial  discussion  of  its  contents  at  the 
St.  Louis  Conference.  To  this  end  all 
needed  time  will  be  allowed  on  the  program 
for  such  discussion,  and  members  in  attend- 
ance will  be  most  helpful  if  they  will  come 
fully  prepared  to  participate. 

Those  unable  to  attend  can  perform  a 
great  service  if  they  will  express  in  writing 
tlieir  views  and  criticisms.  Communica- 
tions addressed  to  the  Secretary  will  be 
carefully  analyzed  and  preserved  for  pre- 
sentation during  the  discussion. 

THE  COMMITTEE  ON 
FEDERAL  TAXATION 

We  call  special  attention  to  the  work  of 
this  committee.  Appointed  by  the  Exec- 
utive Committee  of  the  National  Tax  Asso- 
ciation late  in  June,  this  committee  has  de- 
voted itself  during  the  summer  to  the  task 
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of  ascertaining  and  analyzing  the  views  of 
the  members  of  the  Association  on  the 
practical  questions  involved  in  the  con- 
struction of  the  revenue  law  of  1918.  A 
carefully  worded  questionnaire  was  draAvn 
up  and  sent  to  all  members  of  the  Asso- 
ciation. On  September  18,  a  preliminax}^ 
report,  covering  replies  received  up  to  that 
time,  was  prepared  and  sent  to  officers  of 
the  Treasury'  Department  and  members  of 
Congress.  This  report  is  printed  elsewhere 
in  this  issue  of  the  Bulletin. 

Although  it  realized  the  time  and 
thought  required  for  an  intelligent  answer 
to  its  questionnaire,  tlie  committee  Ls  some- 
what disappointed  at  the  small  number  of 
replies  received.  Efforts  to  secure  a  more 
general  response  will  be  continued  before 
the  final  report  is  presented  to  the  Confer- 
ence in  November.  We  strongly  urge  all 
who  have  not  yet  done  so  to  give  the  com- 
mittee the  benefit  of  their  views  on  this 
important  subject  while  there  is  still  time 
for  us  to  be  of  service. 

PROFESSOR  LUTZ  JOINS  THE  STAFF 

The  work  of  editing  the  Bulletin  is 
growing  all  the  time,  and  the  Editor  has 
felt  the  need  of  assistance.  He  considers 
himself  very  fortunate  in  having  been  able 
to  draft  Professor  Harley  L.  Lutz  of  Ober- 
lin  College,  who  will  have  charge,  begin- 
ning with  the  present  issue,  of  the  depart- 
ment of  Recent  Publications.  Professor 
Lutz  is  well  known  to  the  members  of  the 
National  Tax  Association  through  appear- 
ance on  past  conference  programs,  and 
through  his  valuable  book  The  State  Tax 
Cotnmission.  Readers  of  the  Bulletin 
will    have   reason    to    join   the    Editor   in 


mutual    congratulation  upon   his   appoint- 
ment to  our  staff. 

THE  NOVEMBER  BULLETIN 

War  finance  and  conference  announce- 
ments have  pretty  largely  monopolized  our 
space  this  month.  We  have,  accordingly, 
been  forced  to  put  over  to  the  next  number 
some  valuable  contributions  on  other  sub- 
jects. Look  out  for  the  November  Bul- 
letin.    It  will  be  a  good  one. 


Professor  Fairchild  has  been  granted 
leave  of  absence  from  Yale  University  for 
the  remainder  of  the  year  in  order  to  make 
certain  investigations  for  the  State  Depart- 
ment. T"he  office  of  Secretax}^  of  the  Na- 
tional Tax  Association  and  the  editorial 
office  of  the  Bulletin  will  be  located  till 
December  28  at  3755  Broadway,  New 
York  City. 
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Preliminary  Program 

Monday  E'bening,  No'bember  ti 

REGISTRATION   OF  DELEGATES  AND   MEMBERS 

Tuesday  Morning,  November  12,  at  9:30  o'clock 

INFORMAL  RECEPTION 
All  members,  delegates,  and  guesls  and   ladies  accompanying  them  are  invited  to  meet  one 
another  and  renew  acquaintances. 
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FIRST  SESSION 

Tuesday  Morning,  November  t2,  at  t0:30  o'clock 

1.  Organization  of  Conference. 

2.  Addresses  of  welcome  :  Hox.  Frederick  D.  Gardner,  Governor  of  Missouri. 

Hon,  Henrv  W.  Kiel,  Mayor  of  St.  Louis. 

Jackson  Johnson,  Piesident  St.  Louis  Chamber  of  Commerce. 

3.  Responses. 

MISSOURI   PROBLEMS 

1.  The  Tax  Legislation  of  Missouri. 

Frederick  N.  Judson,  Esq. 

2.  Recent  Tax  Legislation  in  Missouri. 

Professor  Isidor  Loeb,  University  of  Missouri. 

3.  The  State  Tax  Commission  and  its  Work. 

Hon.  Cornelius  Roach,  Chairman  Missouri  Tax  Commission. 

4.  An  Analytical  Study  of  the  Workings  of  the  General  Property  Tax  in  a  Selected  County. 

Professor  W.  F.  Gephart,  Washington  University. 

DISCUSSION 
SECOND  SESSION 

Tuesday  Afternoon,  November  S2,  at  2  o'clock 

FEDERAL  TAXATION 

1.  Address  by  Honorable  Daniel  C.  Roper,  Commissioner  of  Internal  Revenue. 

2.  Report  of  Committee  on  Federal  Taxation. 

Thomas  E.  Lyons,  Wisconsin  Tax  Commission,  lately  member  Advisory  Committee  to 
the  Internal  Revenue  Department,  Chairman. 

3.  Observations  on  State  Taxation  of  Railroads  under  Government  Operation  and  Control. 

James  M.  Gray,  Attomey-at-Law,  Brooklyn,  N.  Y. 

DISCUSSION 

Note. — Other  speakers  for  this  session  will  be  announced  in  the  final  program. 

THIRD  SESSION 

Wednesday  Morning,  November  t3,  at  tO  o'clock 

THE  REGISTRATION   TAX  ON  INTANGIBLES 

1.  The  Connecticut  Choses-in-Action  Tax. 

Professor  Fred  R.  Fairchild,  Yale  University,  Secretary  National  Tax  Association 

2.  The  Secured  Debts  Tax  in  Michigan. 

Hon.  O.  B.  Fuller,  Auditor  General. 

3.  The  New  York  Investments  Tax. 

Hon.  James  A.  Wendell,  Deputy  State  Comptroller. 

4.  The  Secured  Debts  Tax  of  Missouri. 

Hon.  Cornelius  Roach,  Chairman  State  Tax  Commission. 

DISCUSSION 

FOURTH  SESSION 

Wednesday  c/lftemoon,  November  13,  at  2  o'clock 

Report  of  Model  Tax  Committee. 

Professor  Charles  J.  Bullock,  Harvard  University,  President  National  Tax  Asso- 
ciation, Chairman. 
Followed  by  Round  Table  Discussion  of  the  Report. 

FIFTH  SESSION 

Wednesday  Evening,  November  t3,  at  8  o'clock 

Continuation  of  Round  Table  Discussion  of  Report  of  Model  Tax  Committee. 
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SIXTH  SESSION 
Thursday  Morning^  November  t4,  at  fO  o* clock 

PROBLEMS  OF  OTHER  STATES 

I .  It  is  planned  to  have  a  discussion  of  conditions  in  certain  of  the  neighboring  states  in  which 
more  (^r  less  agitation  for  changes  has  been  goin;;  on,  with  definite  suggestions  for 
remedies  by  tiualificd  speakers  from  each  state.  It  is  anticipated  that  thereby  these 
particular  states  will  be  l)eiiefitcd  and  at  the  same  time  the  suggestions  made  will  be 
helpful  to  all. 
The  states  from  which  reports  are  expected  are  Illinois,  Indiana,  Tennessee  and  Arkansas. 
3.     The  Rhode  Island  Inheritance  Tax. 

).  F.  Maho.ney,  Rhode  Island  Board  of  Tax  Commissioners. 

SEVENTH  SESSION 

Thursday  Afternoon,  November  14,  at  2  o'clock 

ROUND  TABLE 
EIGHTH  SESSION 

Friday  Morning,  November  15,  at  10  o'clock 

I.     The  Taxation  of  Banks. 

W.  M.  Harrison,  Secretary  Savings  Bank  Section,  American  Bankers'  Association. 
Discussed  by  J.  P.  Mahoney  of  the  Rhode  Island  Board  of  Tax  Commissioners, 
a.     Tax  and  Debt  Limitation  Laws. 

William  H.  Hoyt.  Attorney  at  Law,  New  York  City. 

3.  Report  of  Committee  on  Inheritance  Tax. 

Jno.  S.  Chambers,  State  Comptroller  of  California,  Chairman. 

4.  State  Excises  on  Foreign  Corporations. 

Professor  Thomas  Reed  Powell,  Columbia  University,  New  York  City. 

DISCUSSION 
NINTH  SESSION 

Friday  Afternoon,  November  15,  at  2  o'clock 

1.  The  Work  and  Influence  of  the  National  Tax  Association — How  they  may  be  extended. 

Lessing  Rosenthal,  Attorney  at  Law,  Chicago,  111. 

2.  Annual  Review  of  I  egisluion  and  Constitutional  Changes;. 

C.  C.  Williamson,  Statistician  Advisory  Council  on  Methods  of  Americanization. 

3.  Business  Session  of  the  Confer-nce. 

4.  Business  Meeting  of  the  National  Tax  Association. 

ADJOURNMENT 

Headquarters 

The  sessions  will  be  Iield  in  the  Convention  Hall  on  the  parlor  (second)  floor, 
where  will  be  located  also  the  general  reception  room,  the  registration  office,  and 
the  rooms  kindly  furnished  by  the  hotel  management  for  the  use  of  the  officers  and 
committees. 

Old  Colony  Club 

Through  the  courtesy  of  the  Old  Colony  Club,  the  privileges  of  that  Club  and  the 
facilities  of  its  rooms,  which  arc  also  located  in  the  Planters  Hotel,  are  to  be  kindly 
extended  to  all  members  and  delegates. 

Acknowledgment 

The  co-operation  and  assistance  of  the  Chamber  of  Commerce  and  of  the  Con- 
vention Bureau  as  well  as  of  other  organizations  have  been  graciously  extended  to 
the  officers  in  planning  for  this  conference  and  grateful  acknowledgment  is  made. 
It  is  a  pleasure  to  refer  particularly  to  the  help  extended  by  Mr.  Charles  F.  Hatfield 
of  the  Convention  Bureau.  Honorable  Cornelius  Roach,  Chairman  of  the  State  Tax 
Commission,  and  Professor  W.  F.  Gephart,  of  Washington  University. 


THE  EXCESS  PROFITS  TAX  OF  1917 


GEORGE  E.   HOLMES 


PART  I 


On  March  3,  1917,  the  first  American 
excess  profits  tax  act  became  effective.  The 
statute  was  simple  in  form  and  the  rate  of 
tax  was  moderate.  Only  partnerships  and 
corporations  were  taxed.  A  flat  rate  of 
eight  per  cent  was  imposed  on  that  part  of 
the  net  income  which  exceeded  the  simi  of 
$5,000  plus  eight  per  cent  of  the  actual 
capital  invested.  "Actual  capital  invested  " 
was  defined  to  include  ( 1 )  actual  cash  paid 
in,  (2)  the  actual  cash  value  at  the  time  of 
payment  of  assets  other  than  cash  paid  in, 
and  (3)  paid  in  or  earned  surplus  and  un- 
divided profits  used  or  employed  in  the 
business;  and  to  exclude  money  or  other 
prof)erty  borrowed  by  the  corporation  or 
partnership.  The  net  income  of  a  corpora- 
tion or  partnership  for  the  purpose  of  this 
tax  was  to  be  determined  in  the  same  man- 
ner as  for  income  tax  purposes  under  the 
Act  of  September  8,  1916,  i.  e.,  dividends 
were  to  be  included.  The  incomes  of  part- 
nerships derived  from  agriculture  or  from 
personal  services  were  exempt  from  the  tax. 

A  storm  of  protest  greeted  the  introduc- 
tion of  this  bill,  which  was  heightened  by 
the  unfortunate  expression  of  its  sponsor 
that  the  tax  would  be  collected  and  paid 
north  of  the  Mason  and  Dixon  line.  Never- 
theless, the  bill  was  enacted  in  its  original 
form,  but  its  effect  was  nullified  by  the  Act 
of  October  3,  1917,  by  which  it  was  super- 
seded and  which  became  retroactive  to 
apply  to  the  income  for  the  entire  year  be- 
ginning January  1,  1917.  A  small  amount 
of  tax  was  collected  under  the  Act  of 
March  3,  1917,  from  corporations  and  part- 
nerships whose  fiscal  years  ended  after  the 
beginning  of  the  calendar  year  and  prior 
to  the  passage  of  the  later  law.  In  all  such 
cases  the  amount  of  tax  paid  under  the 
Act  of  March  3,  1917,  was,  by  express 
provision  of  the  Act  of  October  3,  1917, 
credited  toward  the  payment  of  the  tax 
imposed  by  the  later  law  for  the  same 
period,  or  refunded.  Practically,  there- 
fore, the  first  American  excess  profits  tax 
was  that  imposed  by  the  Act  of  October  3, 
1917. 


Excess  Profits  I'ersus  War  Profits 

Less  than  two  months  had  passed  after 
the  enactment  of  the  Act  of  March  3,  1917, 
before  the  need  for  revenue  compelled  con- 
sideration of  a  new  revenue  bill.  On  May 
9  a  bill  was  introduced  in  the  House  calcu- 
lated to  raise  what  was  then  considered  to 
be  the  tremendous  sum  of  $1,810,420,000. 
In  this  measure  it  was  proposed  to  leave 
the  Act  of  March  3  on  the  statute  books 
with,  however,  three  important  amend- 
ments :  ( 1 )  that  invested  capital  should  not 
include  the  value  of  good  will,  trade  marks, 
trade  brands,  or  franchise  unless  paid  for 
specifically  as  such  in  cash  or  tangible 
property  (i.  e.  not  when  paid  for  in  stock 
of  the  corporation  or  shares  of  the  partner- 
ship) but,  by  implication,  should  include 
l)orrowed  money  or  property;^  (2)  the 
exemption  of  income  of  partnerships  de- 
rived from  agriculture  was  revoked  and 
the  exemption  of  income  from  personal 
services  was  limited  to  professional  partner- 
ships having  no  substantial  capital ;  and 
(3)  income  derived  from  dividends  upon 
the  stock  of  other  taxable  corporations  or 
partnerships  was  declared  exempt.  It  was 
also  proposed  in  effect  to  increase  tlie  rate 
by  an  additional  eight  per  cent,  making  a 
total  of  sixteen  per  cent  on  all  income  in 
excess  of  the  sum  of  $5,000  plus  eight  per 
cent  of  the  invested  capital. 

The  Finance  Committee  of  the  Senate 
discarded  the  proposal  of  the  House  and 
proposed  in  its  place  a  "  war  profits  tax  " 
to  take  the  place  of  the  Act  of  March  3. 
This  tax  was  to  apply  to  individuals  as  well 
as  to  corporations  and  partnerships.  It  was 
to  tax  the  profits  from  all  trades  or  busi- 
nesses except  ( 1 )  employment  where  the 
remuneration  was  fixed  and  definite  (as  a 
salary)  irrespective  of  any  contingency,  and 
(2)  professions  requiring  only  a  nominal 
amount  of  capital.  The  basis  of  the  tax 
was  to  be  the  excess  of  the  net  income  for 
the  taxable  year  over  the  average  annual 
income  of  the  pre-war  period  (1911,  1912, 

'  H.  R.  4280,  6sth  Cong.,  ist  Session,  sec.  203. 
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and  1913),  which  latter  was  to  be  increased 
or  reduced  proportionately  to  the  increase 
or  reduction  of  the  capital  investment  in  the 
business  since  tlie  pre-war  period. 

Many  mutations  took  place  in  the  Fi- 
ixance  Coiiimittee  and  on  the  floor  of  the 
Senate.  At  first  invested  capital  was  de- 
fined to  be  the  fair  average  value  of  the 
assets  actually  invested  and  employed  in 
the  business  or  trade  less  the  average 
amount  of  liabilities,  the  value  of  patents, 
copyrights,  trademarks,  or  like  intangible 
assets,  however  not  to  exceed  the  cash  value 
thereof  at  the  beginning  of  the  pre-war 
period,  and  the  value  of  good  will  and 
francliises  not  to  be  included  except  to  the 
extent  of  the  actual  cash  or  actual  cash 
value  of  tangible  property  specifically  paid 
or  exchanged  therefor.  Income  arising 
during  the  taxable  year  was  not  to  be  in- 
cluded as  capital  employed  during  such 
year.  In  the  next  draft  of  the  bill  no  defi- 
nition of  invested  capital  appeared,  the  re- 
port of  the  Finance  Committee  explaining 
that,  since  that  draft  proposed  in  all  cases 
to  base  the  deduction  on  either  the  pre-war 
earnings  of  the  taxable  concern  or  on  the 
pre-war  earnings  of  representative  con- 
cerns, it  was  not  necessary  to  take  into  con- 
sideration the  capital  of  the  trade  or  busi- 
ness. This  draft,  however,  contemplatcKi 
the  ascertainment  of  capital  actually  em- 
ployed in  the  trade  or  business  in  certain 
cases,  Fo  that  the  omission  of  a  definition 
was  not  in  all  respects  satisfactory.  In  any 
event,  the  Senate  finally  adopted  a  de- 
cidedly modified  plan  and  inserted  a  new- 
definition  of  invested  capital  which  was  the 
prototy})e  of  the  definition  as  it  now  stands 
in  the  law.  In  the  Senate  drafts  of  the 
bill  it  was  first  proposed  that  in  no  case 
should  the  deduction  for  pre-war  profits  be 
less  than  six  per  cent  of  the  invested  cap- 
ital. In  the  first  and  second  draft  no  max- 
imum dc-duction  was  fixed,  the  intent  being 
that  the  pre-war  earnings,  no  matter  how 
high,  should  measure  the  deduction. ^  In 
the  third  draft  the  Senate  modified  the  war 
profits  tax  plan  by  limiting  the  deduction 
with  respect  to  pre-war  earnings  to  an 
amount  not  less  than  six  per  cent  or  more 
than  ten  per  cent  of  the  actual  invested 
capital  for  the  taxable  year,  except  in  the 

*  The  revenue  bill  of  iqi8,  now  in  Congress, 
propoxes  a  sinriilar  w.ir  profits  tax  with  a  mini- 
mum decJuclion  of  ten  per  cent  and  no  maximum 
limit. 


case  of  trades  or  businesses  chiefly  carried 
on  by  means  of  personal  services  and  in 
which  the  capital  is  only  nominal  as  com- 
pared with  the  gross  income.  The  prin- 
ciple of  a  straight  war  profits  tax  was, 
therefore,  discarded  by  the  Senate,  and  the 
disagreement  between  the  Senate  and  the 
House  was  not  on  the  principles  of  the 
proposed  tax,  but  on  the  rates,  the  defini- 
tion of  invested  capital  and  other  matters 
of  detail. 

In  all  the  Senate  measures  the  rate  of 
tax  was  based  on  the  percentage  of  excess 
of  income  over  the  deduction  allowed  for 
pre-war  profits.  Thus,  the  deduction  was 
tlie  standard  by  which  the  rates  were  ap- 
plied to  the  excess  profits,  instead  of  the 
invested  capital.  The  minimum  rate  was 
twelve  per  cent  on  that  part  of  the  excess 
profits  which  did  not  exceed  an  amount 
equal  to  fifteen  per  cent  oj  the  average 
amount  of  annual  profits  for  the  pre-war 
period.  The  maximum  rate  was  first  fixed 
at  fifty  per  cent  of  the  amount  by  which 
the  excess  profits  exceeded  two  hundred  and 
fifty  per  cent  of  the  pre-war  standard  of 
profit,  but  was  finally  increased  to  sixty  per 
cent  on  the  amount  of  excess  profits  exceed- 
ing three  hundred  per  cent  of  the  pre-war 
standard.  This  method  of  measuring  the 
tax  was  discarded  by  the  conference  conv 
niittee,  composed  of  members  of  both 
Houses,  in  favor  of  the  present  measure 
based  upon  the  invested  capital. 

This  sketch  of  the  development  of  the 
principles  of  the  tax  during  the  period  of 
transition  of  the  bill  in  the  Senate  is  neces- 
sarily brief  to  come  within  the  scope  of 
this  article.  It  illustrates,  perhaps,  how 
Congress  groped  in  a  new  field  of  taxation 
for  general  principles  on  which  to  base  a 
revenue  measure  of  unprecedented  char- 
acter and  magnitude.  That  such  a  measure 
when  finally  agreed  upon  should  in  some 
degree  be  defective  and  imperfect  was  in- 
evitable. In  framing  a  revenue  bill  Con- 
gress works  under  great  pressure  from  all 
(juarters,  and  it  is  conceivable  that  calm, 
impartial  judgment  must  give  some  ground 
to  prejudice,  impulse,  and  expediency  in  so 
large  a  body.  For  instance,  it  was  shown 
that  some  corporations  had  issued  tremen- 
dous amounts  of  capital  stock  in  the  guise 
of  consideration  for  good  will.  Presto,  no 
corporation  could  have  credit  for  good  will 
acquired  in  exchange  for  its  stock  except 
to  the  verv  limited  extent  allowed  to  the 
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worst  offenders.  Again,  it  is  difficult  to 
appraise  the  value  of  a  patent  as  of  any- 
given  time  in  the  past,  since  subsequent  in- 
crease in  value  must  necessarily  influence 
the  judgment.  It  was,  therefore,  consid- 
ered advisable  to  place  a  limit  on  the  value 
which  might  be  assigned  to  patents  for 
which  stock  had  been  issued.  The  par 
value  of  the  stock  issued  for  the  patent,  an 
expedient  measure,  was  adopted  as  the  limit. 
In  the  great  majority  of  cases  this  did  no 
injury,  but  woe  betide  the  poor  benighted 
citizen  who  purchased  a  patent  for  a  goodly 
sum  and  placed  the  title  thereto  in  a  cor- 
poration as  a  matter  of  convenience,  issuing 
only  a  nominal  amount  of  capital  stock. 
He  "  pays  through  the  nose,"  as  our  Eng- 
lish friends  put  it  for  not  following  the 
prevailing  fashion  in  corporate  organiza- 
tion. 

It  may  be  argued  that  cases  such  as  that 
above  are  exceptional.  True,  perhaps,  but 
the  taxing  statute  which  operates  with  gross 
injustice  in  even  one  exceptional  case,  and 
precludes  any  action  for  relief  on  the  part 
of  the  aggrieved  taxpayer,  is  economically 
unsound  and  justly  reprehensible.  And 
that  is  the  criticism  of  the  first  American 
excess  profits  tax.  Congress  was  too  reluc- 
tant to  lodge  sufficient  power  and  discretion 
in  the  Treasury  Department  to  enable  it 
properly  to  treat  the  exceptional  case.  The 
statute  is  a  rigid,  inelastic  instrument  that 
cuts  to  a  certain  fixed  pattern.  It  shaves 
off  the  excess  profits  in  most  instances, 
misses  them  in  many  others  and  often  digs 
deep  into  the  moderate  normal  profits  of 
the  taxpayer  whose  invested  capital  is  not 
shaped  on  conventional  lines.  Form  and 
not  substance  determines  the  taxpayer's  lia- 
bility. We  have  much  to  learn  in  the  new 
field  of  taxation. 

The  Treasury  Department's  Rulings 

No  doubt  some  constitutional  questions 
lurked  in  the  statute.  A  strict  administra- 
tion of  the  act  and  a  literal  interpretation 
of  its  clear  provisions  would  in  some  most 
exceptional  cases  actually  have  confiscated 
the  capital  of  the  taxpayer.  In  many  more 
cases  it  would  have  worked  great  hardship 
without  relief  in  the  courts;  for  the  expe- 
diency of  levying  a  tax,  or  the  economic 
mistake  or  wrong  involved  in  its  imposition, 
is  beyond  judicial   cognizance.'     But  the 

'  Brushaber  v.  Union  Pacific  R.  R.  Co.,  240  U. 
S.  I. 


courage  and  foresight  of  the  Commissioner 
of  Internal  Revenue  did  much  to  mitigate 
the  harshness  of  the  law.  Contrary  to  the 
long-established  custom  of  the  Treasvury 
Department  he  decided  not  to  administer 
the  law  with  a  sole  view  to  exacting  every 
cent  of  revenue  which  it  could  be  made  to 
yield  on  a  construction  most  favorable  to 
the  govenunent,  but  to  take  the  more  liberal 
judicial  view  that  gives  more  consideration 
to  the  taxpayer.  An  able  committee  of 
citizens  appointed  by  him  drafted  the  regu- 
lations under  which  the  law  was  adminis- 
tered. It  is  an  open  secret  that  the  letter 
of  the  statute  does  not  support  some  of 
these  regulations,  but  the  spirit  of  the  stat- 
ute is  preserved.  Much  relief  has  been 
extended  by  the  regulations,  but  even  the 
most  liberal  interpretation  cannot  take 
proper  care  of  all  exceptional  cases  —  the 
law  is  too  insistent  in  its  regard  of  form. 

The  Theory  of  the  Tax 

The  income  tax  may  be  said  to  be  based 
on  the  theory  that  every  one  with  income 
over  a  minimum  amount  is  able  to  contrib- 
ute to  the  burden  of  government.  As  the 
income  increases  the  ability  increases  in 
more  than  direct  proportion.  So  we  have 
our  graduated  income  tax  rates.  A  some- 
what similar  theory  seems  to  underlie  the 
excess  profits  tax.  That  business  (whether 
carried  on  by  an  individual,  a  partnership 
or  a  corporation)  *  which  made  a  profit  of 
more  than  a  specified  percentage  on  the 
capital  invested  therein  was  deemed  able  to 
bear  an  additional  tax  burden.  That  ability 
was  considered  to  increase  progressively  as 
the  income  increased.  Hence  graduated 
rates  of  tax  on  the  income  of  the  business 
were  devised.  The  graduated  rates,  how- 
ever, were  not  made  to  depend  on  the  abso- 
lute amount  of  taxable  income  as  are  the 
graduated  income  tax  rates  on  individuals, 
but  on  the  relation  of  the  business  income 
to  the  invested  capital ;  since  graduated 
rates  applied  to  the  absolute  amount  of  in- 
come would  bear  unfairly  on  the  partner- 
ship or  corporation  with  large  capital  and 

*  The  revenue  bill  of  1918  proposes  to  levy  the 
excess  profits  or  war  profits  tax  only  on  corpora- 
tions. The  reasons  given  therefor  are  that  the 
increased  normal  and  surtax  rates  upon  the  in- 
comes of  individuals  and  partnerships  will  in 
most  cases  make  the  taxes  paid  by  such  individuals 
as  high  as  the  income  and  excess  or  war  profits 
taxes  paid  by  corporations  engaged  in  a  similar 
business  and  that  it  is  difficult  to  _  administer  an 
excess  profits  tax  applicable  to  individuals. 
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having  many  members  or  stockholders,  as 
compared  with  those  having  little  capital  or 
few  members.  Where  no  capital  was  em- 
ployed or  merely  a  nominal  capital,  a  flat 
rate  of  tax  applied. 

Briefly  stated,  the  excess  profits  tax  of 
1917  was  imposed  on  the  amount  of  net 
income  from  any  trade  or  business  for  the 
taxable  year  after  deducting  not  less  than 
seven  per  cent  nor  more  than  nine  per  cent 
of  the  invested  capital  (plus  a  specific  sum 
of  $3,000,  allowed  to  corporations,  or 
$6,000,  allowcxi  to  partnerships  and  indi- 
viduals) at  graduated  rates,  unless  no  in- 
vested capital  or  merely  a  nominal  capital 
was  employed,  in  which  case  a  single  rate 
of  tax  was  applied. 

Invested  Capital 

The  law  said,  in  effect,  to  the  taxpaying 
business  concern,  "  You  will  be  allowed  to 
make  a  certain  profit  on  the  amount  of 
capital  that  has  actually  been  put  into  this 
business,  and  if  you  make  profits  in  excess 
of  that  amount  a  part  of  such  excess  profits 
will  be  taken  as  a  tax."  But  the  proposi- 
tion was  not  so  simple  as  this  might  indi- 
cate. Capital  is  put  into  a  business  in  many 
ways  and  it  is  often  difficult  to  determine 
the  money  value  thereof.  Hence,  these  gen- 
eral rules  were  laid  down  in  the  statute : 

( 1 )  The  invested  capital  should  be  aver- 
aged monthly. 

(2)  It  should  not  include  capital  in- 
vested in  any  assets  the  income  from  which 
was  not  subject  to  the  tax.'^  Dividends  on 
the  stock  of  other  taxable  corporations  were 
exempt  from  this  tax ;  similarly  interest  on 
state  and  municipal  bonds.  On  the  income 
side  such  income  was  segregated  from  other 
income;  on  the  capital  side  the  capital 
which  produced  that  income  was  also  segre- 
gated, leaving  the  taxable  income  and  the 
invested  capital  which  produced  that  in- 
come to  be  compared  one  against  the  other 
for  the  purpose  of  the  tax.  One  exception 
was  made,  namely,  capital  invested  in  obli- 
gations of  the  United  States,  which  could 
be  included  whether  or  not  the  income  was 

^  TTie  British  statute  excludes  "  any  capital  the 
income  on  which  is  not  taken  into  account  for  the 
purpose  of  the  tax."  Finance  (no.  2)  Act,  1915, 
Fourth  Schedule,  part  3.  Under  the  British  law- 
income  from  investments  in  not  included,  except 
where  the  principal  business  consists  of  making 
investments  and  in  the  case  of  life  assurance  com- 
panies. 


taxable.  The  purpose  of  this  exception  is, 
of  course,  obvious. 

Assets  which  could  not  Ije  included  in 
invested  capital  were  called  "  inadmissible 
assets  "  in  the  regulations.  Congress  did 
not  foresee  that  while  the  income  from  cer- 
tain kinds  of  stocks  and  bonds  might  not 
be  subject  to  the  tax,  a  taxpayer  whose  in- 
vested capital  was  very  largely  represented 
by  such  inadmissible  assets  could  neverthe- 
less be  in  receipt  of  a  very  considerable 
taxable  income  from  such  investment,  in  the 
form  of  profits  from  the  sale  thereof. 
Being  deprived  of  his  invested  capital  on 
the  one  hand,  and  on  the  other  being  re- 
quired to  include  the  profits  made  by  the 
use  of  that  capital,  would  have  been  an  un- 
pleasant predicament  for  many  a  dealer  in 
stocks  and  in  municipal  securities  had  not 
the  regulations  permitted  in  such  cases  the 
inclusion  in  invested  capital  of  all  or  a  part 
of  his  inadmissible  assets,  the  amount  de- 
pending on  the  ratio  of  his  trading  profits 
to  his  total  profits  and  income  from  such 
assets.  Thus,  if  his  trading  profits  repre- 
sented eighty  per  cent  and  his  tax-free  in- 
terest or  dividends  represented  twenty  per 
cent  of  his  year's  income  from  capital  in- 
vested in  inadmissible  assets,  eighty  per 
cent  of  such  assets  were  allowed  him  as  in- 
vested capital  in  computing  the  tax. 

(3)  Borrowed  money  or  property  could 
not  be  included  in  invested  capital.  The 
British  law  excludes  "  borrowed  money  or 
debts."  A  proposition  which  merits  careful 
consideration  is  whether  after  all  it  would 
not  be  more  equitable  to  allow  borrowed 
money  to  be  included  as  invested  capital 
and  to  tax  the  income  before  interest  paid 
thereon  is  deducted.  Borrowed  money  is 
just  as  much  a  part  of  the  capital  of  a 
business  as  any  other  asset  and,  if  the  cor- 
poration is  considered  as  an  entity  for  the 
purpose  of  the  tax,  its  entire  capital  should 
be  the  basis  of  deduction,  regardless  of  the 
nature  of  the  ownership  of  that  capital. 
Then  the  large  l)orrower  would  stand  on 
equal  footing  with  the  one  whose  capital 
has  been  contributed  in  other  forms.  On 
the  other  hand,  if  the  tax  is  regarded  as  a 
tax  on  the  aggregate  profit  of  a  group  of 
stockholders  collected  through  the  corpora- 
tion, then  the  tax  .should  be  imposed  after 
deducting  the  dividends  paid  to  preferred 
stockholders  entitled  to  only  a  fixed  divi- 
dend, and  such  preferred  stock  should  be 
excluded   from   invested   capital.     As   the 
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situation  now  exists  a  corporation  can  well 
afford  to  convert  its  bonds  into  preferred 
stock  at  a  higher  rate  of  return  on  the  in- 
vestment, since  the  additional  invested 
capital  thereby  acquired  more  than  offsets 
the  direct  expense. 

Of  course,  Congress  had  in  mind  that 
interest  paid  on  borrowed  money  is  a 
proper  business  expense,  and  probably  as- 
sumed it  would  be  deducted  in  computing 
the  net  income.  This  was  true  as  to  indi- 
viduals and  partnerships,  but  not  as  to  cor- 
porations with  respect  to  which  the  income 
tax  law  permitted  the  deduction  of  only  so 
much  of  the  interest  paid  during  the  year 
as  was  actually  paid  on  an  amount  of  in- 
debtedness not  exceeding  the  sum  of  (a) 
the  capital  stock  outstanding  at  the  close  of 
the  year  and  (b)  one-half  of  the  interest- 
bearing  indebtedness  outstanding  at  the 
same  time.     The  regulation  gave  relief  by 


allowing  a  portion  of  such  borrowed  money 
to  be  included  in  invested  capital,  deter- 
mined by  the  ratio  of  the  amount  of  interest 
the  corporation  could  not  deduct  to  the  en- 
tire amount  of  interest  paid. 

A  further  complication  arose  as  to  inad- 
missible assets  and  borrowed  money.  This 
will  illustrate  the  situation :  A  corporation 
with  $50,000  of  capital  stock  and  $50,000 
of  bonds  might  have  $50,000  inadmissible 
assets  and  $50,000  of  admissible  assets. 
Query :  Should  the  capital  stock  be  consid- 
ered as  invested  in  either  one  of  the  two 
classes  of  assets  or  equally  in  both?  The 
regulations  solved  the  problem  by  holding 
that  the  borrowed  money  would  be  offset 
against  the  inadmissible  assets  and  only  so 
much  of  the  latter  as  exceeded  the  bor- 
rowed money  would  be  deducted  from  in- 
vested capital. 

To  be  concluded  in  the  November  nunjber.  f '  *  < 
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The  raising  of  war  revenue  is  simply  a 
means  for  placing  in  the  hands  of  the  gov- 
ernment the  purchasing  power  which  it 
needs  to  pay  its  military  forces  and  control 
the  productive  agencies  necessary  to  equip 
and  care  for  them.  The  tests  of  the  effi- 
ciency of  the  method  employed  are  the 
amount  of  revenue  secured,  and  the  degree 
of  success  achieved :  first,  in  curtailing  the 
expenditure  of  private  individuals  who 
compete  with  the  government  for  the  con- 
trol of  the  nation's  productive  forces ;  and 
second,  in  avoiding  curtailment  of  produc- 
tive energy  and  of  the  willingness  of  the 
people  to  respond  to  the  demands  of  the 
government,  upon  which  depends  its  ability 
to  continue  to  raise  the  constantly  increas- 
ing revenues  which  modern  warfare  de- 
mands. 

The  relative  merits  of  loans  and  taxes 
as  means  for  accomplishing  these  purposes 
has  been  treated  elsewhere.  The  purpose 
of  this  article  is  to  point  out  the  necessity 
of  a  well-balanced  tax  system  if  the  re- 
sources of  the  nation  are  to  be  utilized  to 
the  full  and  maintained  unimpaired. 

The  two  main  classes  of  taxes  upon 
which  governments  must  rely  are  direct 
taxes     (including    income    taxes,    in    the 


broad  sense  of  that  term,  and  inheritance 
taxes)  and  consumption  taxes.  Each  has 
its  advantages  and  disadvantages.  Direct 
taxes  make  it  possible  to  place  the  burden 
on  the  classes  best  able  to  bear  it  and  to 
distribute  it  among  individuals  in  approx- 
imate proportion  to  their  ability.  In  coun- 
tries of  great  wealth,  such  as  the  leading 
industrial  nations  of  today,  direct  taxation 
can  be  made  enormously  productive,  and 
can  be  used  to  reach  the  abnormally  large 
incomes  enjoyed  by  certain  individuals  as 
a  result  of  the  war  itself.  It  unquestion- 
ably acts  also  to  curtail  private  expendi- 
ture. 

On  the  other  hand,  on  account  of  diffi- 
culty of  assessment,  it  fails  to  reach  the 
great  mass  of  the  population  who  as  a 
whole  receive  and  expend  the  greater  part 
of  the  national  income;  and,  pushed  be- 
yond certain  limits  it  involves  the  danger 
of  deadening  the  energy  of  those  upon 
whom  we  must  mainly  rely  for  a  full  and 
vigorous  use  of  the  nation's  resources,  under 
the  existing  industrial  organization.  Em- 
ployed exclusively  it  creates  a  sense  of  in- 
justice which  inevitably  works  in  the  same 
direction. 

Consumption  taxes  can  also  be  made  to 
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yield  enormous  revenues  in  countries  as 
wealthy  as  the  United  States.  They  can 
be  used  to  reach  the  same  classes  reached 
hy  income  taxes  and  to  discourage  the  con- 
sumption of  articles  of  luxury,  thus  re- 
leasing productive  forces  for  the  use  of  the 
government ;  but  their  distinctive  merit  is 
that  they  afford  the  most  effective  means 
of  reaching  the  great  mass  of  the  popula- 
tion which  as  a  whole  can  fairly  be  called 
upon  to  make  a  large  contribution  to  war 
tajces.  To  accomplish  this  latter  purpose 
they  must  be  levied  upon  widely  used  arti- 
cles and,  in  view  of  their  effect  in  curtail- 
ing consumption,  preferably  upon  articles; 
wliich  can  l>e  dispensed  with,  without  seri- 
ous injury  or  even  with  positive  advantage 
to  the  community.  The  objection  com- 
monly urged  against  such  taxes  is  their  re- 
gressive character,  but  this  quality  becomes 
a  merit  when  they  are  used  not  as  the  main 
element  in  the  tax  system  but  as  a  balanc- 
ing element  supplementary  to  progressive 
income  and  inheritance  taxes  paid  by  a 
small  fraction  of  the  population. 

England  and  the  United  States  alone 
among  the  belligerent  nations  have  from 
the  beginning  pursued  the  policy  of  pro- 
viding through  taxation  not  only  for  the 
interest  on  the  new  debt  but  for  a  substan- 
tial portion  of  actual  war  expenditure. 

In  the  financial  year  1917-18  revenue 
other  than  from  loans  sufficed  to  cover  34 
per  cent  of  the  total  expenditures  (other 
tlian  for  advances  to  allies)  in  the  United 
Kingdom  and  50  per  cent  in  the  United 
States.  The  increase  in  such  revenue  over 
the  last  peace  year  (1914  and  1917  respec- 
tively) sufficed  to  meet  27  per  cent  of  the 
increase  in  expenditure  (including  interest 
on  the  war  debt)  in  the  United  Kingdom 
and  43  per  cent  in  the  United  States,  or 
to  provide  for  the  interest  on  the  war  debt 
and  in  addition  20  per  cent  of  the  increase 
in  expenditure  in  the  United  Kingdom  and 
42  per  cent  in  the  United  States.  In  both 
countries  this  was  accomplished  mainly 
through  the  increase  of  income  taxes  and 
the  imposition  of  taxes  on  excess  profits 
due  to  the  war  rather  than  by  the  increase 
of  revenue  from  consumption  ta.xes.  Be- 
tween 1914  and  1918  the  revenue  from 
such  taxes  in  the  United  Kingdom  in- 
crea-sed  from  $236,000,000  to  $2,298,000,- 
000,  while  revenue  from  consumption  taxes 
increased  from  $375,000  to  $550,000. 

In  the  United  States  the  European  war 


involved  an  increase  of  expenditure  even 
l^efore  our  own  declaration  of  war.  This 
increase,  as  in  the  case  of  the  United  King- 
dom, was  met  mainly  by  an  increase  of 
direct  taxation  (in  the  form  of  income 
taxes,  taxes  on  the  profits  of  the  makers  of 
munitions,  and  taxes  on  inheritances) 
which  grew  from  $60,700,000  in  1914  to 
$393,400,000  in  1917,  while  consumption 
taxes  (customs  and  internal)  increased 
only  from  $600,000,000  to  $630,000,000. 
The  act  of  October  3,  1917,  made  substan- 
tial additions  to  internal  consumption 
taxes,  and  as  a  net  result  of  a  decline  in 
receipts  from  customs  duties  and  an  in- 
crease of  internal  taxes,  consumption  taxes 
in  the  year  ended  June  30,  1918,  appar- 
ently produced  about  $1,000,000,000.  The 
main  burden,  however,  was  again  borne  by 
direct  taxes  which  through  the  increase  of 
income  taxes  and  the  addition  of  a  general 
excess  profits  tax  grew  to  over  $2,800,- 
000,000. 

The  failure  of  England  to  secure  a  more 
substantial  increase  of  revenue  from  con- 
smnption  taxes  was  due  not  to  lack  of  legis- 
lation, for  the  tax  rates  have  been  greatly 
increased,  but  to  the  curtailment  of  con- 
svunption  of  the  taxed  articles,  particularly 
of  liquors,  due  to  the  lack  of  raw  materials 
resulting  from  the  interruption  of  com- 
merce. The  failure  to  fully  develop  con- 
sumption taxes  in  the  United  States  on  the 
other  hand  was  due  mainly  to  lack  of  ade- 
quate legislation.  The  duties  on  liquors 
and  tobacco  were  increased  and  some  arti- 
cles not  hitherto  taxed  were  levied  upon, 
but  the  rates  were  low  when  compared 
with  the  rates  imposed  in  England.  Im- 
portant articles  such  as  tea,  coffee,  and 
sugar,  universally  recognized  as  legitimate 
objects  of  taxation,  were  not  touched.  Both 
countries,  particularly  the  United  States, 
must  meet  largely  increased  expenditures 
during  the  coming  year.  The  English 
budget  proposes  an  increase  of  from  20 
per  cent  to  25  per  cent  on  incomes;  in- 
creases of  100  per  cent,  70  per  cent,  and 
30  per  cent,  respectively,  on  liquors,  sugar 
and  tobacco,  estimated  to  yield  an  addi- 
tional $240,000,000;  and  the  addition  of 
luxury  taxes  on  the  model  of  the  French 
tax  of  December,  1917. 

The  expenditure  of  the  United  States 
for  the  current  year  will  probably  be 
double  that  of  1917-1918.  If  we  are  to 
maintain  the  financial  policy  already  estab- 
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lished  we  must  double  our  taxes.  There  is 
no  doubt  that  large  additional  revenue  can 
be  derived  from  the  income  tax  and  the 
excess  profits  tax.  The  rates  of  the  latter 
are  still  well  under  the  English  rate  of  80 
per  cent.  While  our  income  tax  rates  on 
the  largest  incomes  exceed  the  English 
rates,  they  are  much  below  the  latter  on 
the  smaller  incomes.  However,  to  attempt 
to  raise  from  excess  profits  and  income 
taxes  anythiiig  like  the  whole  of  the  in- 
creased revenue  needed  w^ill  push  the  use  of 
these  sources  to,  if  not  beyond,  the  danger 
limit.  It  seems  clear  that  the  time  has 
come  when,  in  order  to  preserve  a  well- 
balanced  tax  system  which  will  utilize  the 
resources  of  the  country  to  the  full  and 
preserve  the  sense  of  an  equitable  distribu- 
tion of  the  tax  burden,  so  essential  to  the 
smooth  working  of  any  system,  we  must 
plan  for  a  large  extension  of  consumption 
taxes  which  will  reach  the  great  mass  of 
farmers  and  wage-earners  into  whose  hands 
the  greater  portion  of  the  national  income 
goes,  who  apparently  during  the  present 
year  have  fully  shared  in  whatever  seeming 
financial  gains  the  war  has  brought,  and 
who  cannot  be  effectively  reached  through 
income  and  excess  profits  taxes. 

The  necessity  of  greatly  increasing  con- 
sumption taxes  has  apparently  been  realized 
by  the  House  Committee.  The  bill  now 
under  consideration,  while  proposing  ap- 
proximately 100  per  cent  increase  of  total 
tax  revenue  over  that  of  last  year,  contem- 
plates nearly  150  per  cent  increase  in  the 
revenue  from  consumption  taxes,  if  that 
term  be  interpreted  broadly  so  as  to  in- 
clude taxes  on  transportation  and  trans- 
mission of  messages.  The  estimates  indi- 
cate that  under  the  proposed  legislation 
consumption  taxes,  including  customs 
duties,  will  yield  about  30  per  cent  of  the 
total  tax  revenue.  Congress,  however,  still 
shows  a  strong  disinclination  to  utilize  to 
the  full  certain  taxes  which  have  long  been 
recognized  both  in  theory  and  practice  as 
legitimate  elements  in  a  system  of  taxes  on 
consumption,  taxes  which  reach  the  mass 
of  the  population,  not  merely,  as  do  the 
luxury  taxes,  the  classes  which  are  already 
bearing  the  burden  of  direct  taxation. 

The  taxes  on  tobacco,  even  if  the  present 
rates  are  doubled  (substantially  the  propo- 
sition of  the  House  Committee),  wall  still 
be  low  as  compared  with  the  English  rates. 
The  same  is  true  of  the  taxes  on  sugar, 


while  tea,  coffee,  and  cocoa  are  to  be  left 
on  the  free  list. 

The  present  rate  on  manufactured  to- 
bacco is  13  cents  a  pound;  on  cigars  from 
$4  per  1,000  C/io  cent  per  cigar)  on  cigars 
retailing  at  from  4  cents  to  7  cents,  to 
$10  per  1,000  (1  cent  per  cigar)  on  cigars 
retailing  at  over  20  cents;  on  cigarettes, 
$2.05  per  1,000.  These  rates  are  low. 
The  English  rate  on  manufactured  tobacco 
is  $1.95  per  pound,  and  in  the  budget  of 
1918-19  it  is  proposed  to  increase  it  to 
$2.48.  The  English  rates  on  cigars  and 
cigarettes  are  also  levied  by  the  pound  and 
amount  to  $2.94  on  the  former  and  $2.38 
on  the  latter,  with  proposed  increases  to 
$3.69  and  $3.03,  respectively.  It  is  diffi- 
cult to  estimate  the  equivalent  on  a  pound 
basis  of  our  rate  on  cigars,  but  it  is  safe 
to  say  that  it  is  under  rather  than  over 
50  cents.  On  cigarettes  it  is  about  70 
cents.  There  seems  to  be  no  reason  why 
the  rates  on  manufactured  tobacco  should 
not  be  increased  to  75  cents,  and  the  rates 
on  cigars  and  cigarettes  quadrupled  in- 
stead of  doubled.  This  would  mean  1.6 
cents  per  cigar  retailing  from  4  cents  to  7 
cents  to  4  cents  per  cigar  retailing  at  over 
20  cents  and  16  cents  per  package  of  20 
cigarettes.  Such  rates  would  bring  in 
$100,000,000  more  revenue  than  the  pro- 
posed rates  or  would  appreciably  curtail 
consvmiption,  either  of  which  results  is  to 
be  desired.  Such  rates  on  cigars  would  not 
be  excessive,  judged  by  our  own  practice 
during  the  Civil  War.  Under  the  act  of 
Tune  30,  1864,  the  tax  on  cigars  ranged 
from  $8  to  $45  per  1,000. 

Under  the  tariff  act  of  1909  the  base 
rate  on  sugar  was  "Vioo  cent  on  sugar 
testing  below  75  degrees.  The  rate  in- 
creased with  the  fineness  of  the  sugar,  the 
maximum  being  1.9  cents  on  refined  sugar. 
The  act  of  1913  reduced  the  base  rate  to 
"Vioo  cent,  increasing  to  1.334  cents  on 
sugar  testing  between  98  degrees  and  99 
degrees  and  1.36  on  sugar  testing  between 
99  degrees  and  100  degrees.  In  all  cases 
there  is  a  deduction  of  20  per  cent  on 
sugars  from  Cuba,  which  supplies  the  bulk 
of  our  imports.  The  rate  actually  col- 
lected on  sugar  of  the  grades  imported  into 
the  United  States  is  about  1  cent  per 
pound.  These  rates  might  well  be  tripled. 
The  rate  actually  collected  w-ould  then  be 
about  3  cents  per  pound,  equivalent  to  a 
nominal   rate    (without  allowance   for  the 
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Cuban  deduction)  of  ajiproximatcly  4  cents 
per  pound.  The  English  rate  on  sugar 
testing  over  98  degrees  is  3  cents  per 
pound,  and  it  is  proposed  in  the  budget  for 
1918-19  to  increase  it  to  5.7  cents.  As  it 
would  not  be  the  intention  to  make  the  ad- 
ditional duty  protective,  an  excise  tax  of 
approximately  2  cents  a  pound  should  be 
imposed  on  sugar  produced  in  the  United 
States  and  imported  from  its  colonial  pos- 
sessions. If,  as  is  probable  under  existing 
conditions,  the  increase  of  the  tax  did  not 
diminish  the  consumption  of  sugar,  it 
vould  yield  about  $150,000,000  additional 
revenue. 

Taxes  of  16  cents,  8  cents,  and  7  cents 
on  tea,  cocoa,  and  coffee,  respectively, 
would  apparently  yield  a  revenue  of  nearly 
$100,000,000.  The  corresponding  English 
rates  are  24  cents,  9  cents,  and  9  cents. 
There  seems  to  be  only  one  valid  argument 
in  favor  of  the  policy  followed  in  regard 
to  these  taxes.  The  tax  on  liquors  has 
been  an  element  of  great  importance  in  all 
systems  of  consumption  taxes  and  it  will 
continue  to  yield  a  large  revenue  in  this 
country  during  the  present  year,  but  under 
existing  legislation  it  will  cease  at  the  end 
of  the  year.  It  will  be  convenient  at  that 
time  to  have  the  increased  taxes  on  tobacco 


and  sugar  and  taxes  on  coffee,  tea,  and 
cocoa  to  take  its  place.  That  these  taxes 
should  be  included  in  our  system  of  con- 
sumption taxes  there  can  be  no  question. 
It  would  seem  that  a  much  higher  tax  than 
the  2  cents  per  gallon  proposed  in  the 
House  bill  might  well  be  levied  on  gaso- 
line and  that  it  would  be  possible  to  make 
the  tax  progressive  on  gasoline  used  for 
pleasure  cars,  which  would  be  eifective  in 
curtailing  unnecessary  consumption. 

If  the  war  continues  for  another  year  it 
is  safe  to  say  that  a  still  larger  proportion 
of  revenue  must  come  from  consumption 
taxes,  for,  notwithstanding  all  that  may  be 
said  in  favor  of  income  taxes,  consumption 
taxes  probably  offer  the  most  effective 
method  for  utilizing  to  the  fullest  extent 
the  tax-paying  power  of  the  nation.  A 
general  tax  on  sales,  even  at  a  low  rate, 
would  apparently  prove  to  be  the  most  pro- 
ductive tax  available.  A  partial  tax  of  this 
sort  was  the  most  productive  element  in 
our  tax  system  during  the  Civil  War,  and 
if  the  war  continues  through  1919  we  may 
be  compelled  to  resort  to  it  in  spite  of  the 
objections  which  may  be  urged  against  it 
from  the  point  of  view  of  the  theory  of 
taxation. 


PENDING  REVISION  OF  THE  INCOME  AND 
PROFITS  TAXES 


ALFRED  E.   HOLCOMB 


In  view  of  tlie  comjirehensive  nature  of 
the  act  now  pending  in  Congress  and  of 
the  drastic  rates  proposed,  the  following 
general  comments  on  the  income  and  war 
profits  tax  features  of  this  measure,  with 
reference  to  the  principal  changes  from 
existing  law,  may  l)e  of  interest  to  readers 
of  the  Bl'i.i.etin. 

The  act  is  entitled  "  An  act  to  provide 
revenue,  and  for  other  purposes,"  and  is 
known  as  H.  R.  12863,  65th  Congress,  2d 
session.  It  was  passed  by  the  House  of 
Representatives  September  20,  was  re- 
ported in  the  Senate  September  21  and  im- 
mediately referred  to  the  Finance  Commit- 
tee, where  it  is,  at  this  writing,  under  con- 
sideration. 

The  act  contains  13  titles  designated  re- 
«:pectively  as  follows:   (1)    General  defini- 


tions; (2)  Income  tax;  (3)  War  profits 
and  excess  profits  tax;  (4)  Estate  tax; 
(5)  Tax  on  transportation  and  other 
facilities,  and  on  insurance;  (6)  Tax  on 
beverages;  (7)  Tax  on  cigars,  tobacco  and 
manufactures  thereof;  (8)  Tax  on  admis- 
sions and  dues;  (9)  Excise  taxes;  (10) 
Special  taxes ;  (11)  Stamp  taxes ;  (12) 
Advisory  tax  board  ;  and  (13)  General  ad- 
ministrative provisions. 

Title  I.     Definitions 

This  title  contains  helpful  definitions  of 
words  used  throughout  the  act.  The  defi- 
nite elimination  of  Porto  Rico  and  the 
Philippines  from  the  term  "United  States  " 
appears  to  be  the  principal  change.  By  a 
sul)sequent  provision  the  Act  of  1916,  as 
amended  by  the  Act  of  1917,  is  made  ap- 
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plicable  to  the  income  tax  in  these  posses- 
sions. 

Title  II.     Income  Tax 

A  complete  redrafting  of  the  previous 
acts  is  made,  with  a  codification  of  all  per- 
tinent provisions,  resulting  in  a  simplifica- 
tion helpful  to  the  taxpayer.  The  income 
tax  imposed  by  this  act  is  to  be  in  lieu  of 
that  imposed  by  prior  acts.  The  provis- 
ions applicable  to  individuals  are  grouped 
separately  from  those  relating  to  corpora- 
tions, preceded  by  definitions  and  followed 
by  general  administrative  provisions  appli- 
cable to  both  groups.  In  this  discussion  it 
has  seemed  to  be  most  helpful  to  depart 
from  the  strict  order  of  the  various  sec- 
tions and  to  present  the  subject  in  an  order 
Avhich  would  appeal  to  one  about  to  make 
a  return,  referring  to  appropriate  sections 
as  they  appear  applicable  to  this  order  of 
treatment,  taking  up  first  the  sections  ap- 
plicable to  individuals  and  following  with 
those  applicable  to  corporations. 

Individuals 

1.  Liability  to  the  tax. — Every  individ- 
ual, whether  of  age  or  a  minor,  a  citizen  of 
the  United  States  or  residing  therein,  hav- 
ing a  net  income,  less  credits,  in  the  amount 
made  taxable  (as  hereinafter  stated)  ; 
every  non-resident  alien,  with  respect  to  in- 
come derived  from  sources  within  the 
United  States;  every  fiduciary  (as  defined) 
with  respect  to  income  held  in  trust  for 
future  distribution  and  which  is  not  regu- 
larly distributed,  is  liable  to  the  tax. 

The  provision  taxing  minors  is  the  only 
material  change.  Their  income  is  now 
taxed  through  a  parent  or  guardian. 

2.  Liability  to  make  return.  —  The  pro- 
visions as  to  the  return  are  designed  to 
assure  the  discovery  of  taxable  individuals 
and  to  prevent  evasion.  Those  included 
are  all  individuals  having  a  net  income, 
without  allowance  for  credits,  of  $1000  if 
single  or  if  married  and  not  living  with 
husband  or  wife,  or  $2000  if  married  and 
living  with  husband  or  wife.  Husband  and 
wife  living  together  may  make  a  joint  re- 
turn, otherwise  each  must  make  return  if 
their  aggregate  income  is  $2000.  If  a  tax- 
payer is  unable  to  make  his  own  return,  it 
may  be  made  by  a  duly  authorized  agent. 

Every  fiduciary'  (except  receivers  in  pos- 
session of  part  only  of  the  property  of  an 


individual)  must  make  a  return  for  the  in- 
dividual, estate,  or  trust  for  whom  or 
which  he  acts,  ( 1 )  if  the  income  distrib- 
uted by  him  is  sufficient  to  render  the  bene- 
ficiary liable  to  make  a  return,  or  (2)  if 
the  net  income  of  the  estate  or  trust  held 
for  future  distribution  is  $1000  or  over  or 
if  any  beneficiary  of  such  estate  or  trust  is 
a  non-resident  alien.  Apparently  the  re- 
turn in  case  ( 1 )  and  in  the  case  of  a  non- 
resident alien  beneficiary,  is  for  purposes  of 
information  only  (see  above  under  liability 
to  the  tax)  but  there  is  an  apparently  con- 
flicting provision  making  the  fiduciary 
liable  in  all  cases. 

Partnerships  are  required  to  make  re- 
turns for  information,  showing  the  net  in- 
come of  the  partnership,  the  names  and  ad- 
dresses of  the  partners,  and  their  distrib- 
utive shares. 

A  non-resident  alien  in  order  to  receive 
the  benefit  of  the  deductions  and  credits 
allowed,  must  file  a  complete  return  of  his 
total  income  from  all  sources  in  the  United 
States,  except  that  under  regulations,  such 
allowances  may  be  received  upon  his  filing 
claim  with  a  withholding  agent. 

The  provisions  for  returns  by  withhold- 
ing agents  and  for  general  returns  of  in- 
formation will  be  described  below. 

Upon  request,  a  corporation  must  give 
information  as  to  undistributed  income 
with  the  names  of  the  shareholders  who 
would  be  entitled  thereto  if  distributed. 

It  will  be  seen  that  definite  provision  is 
made  for  joint  returns  by  husband  and 
wife  which  is  now  allowed  by  regulation. 
The  requirement  for  a  return  of  gross  in- 
come above  a  certain  amount,  as  recom- 
mended by  a  committee  of  this  Association, 
has  not  been  made. 

From  gross  income,  certain  deductions 
are  made  and  against  the  sum  thus  ob- 
tained, certain  credits  are  allowed,  the  re- 
sulting amount  being  the  taxable  net  in- 
come. It  will  therefore  be  desirable  to 
explain  these  various  factors. 

3.  Gross  income — ^vhat  it  includes. — The 
general  definition  of  gains,  profits,  and  in- 
come follows  substantially  the  present  law. 
The  important  departure  is  in  expressly 
including  the  salary  of  the  president  of  the 
United  States,  and  of  federal  judges. 

4.  Certain  items  expressly  excluded  from 
gross  income.  —  Additional  exemptions  to 
those  in  the  present  law,  include  the  pro- 
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ceeds  of  life  insurance  policies  paid  to 
estates;  income  received  by  foreign  gov- 
ernments from  investments  in  the  United 
States;  amounts  received  through  accident 
or  health  insurance  or  under  workmen's 
compensation  laws  and  salaries  of  soldiers 
and  sailors  serving  abroad,  up  to  $3,500. 
The  existing  exemption  as  to  income  from 
securities  of  states  and  subdivisions  thereof, 
is  removed  as  to  such  securities  as  may  be 
hereafter  issued.  As  to  such  securities,  the 
exemption  is  continued  as  to  interest  on  a 
principal  sum  of  $5000.  This  exemption 
corresponds  with  the  existing  exemption  as 
to  federal  securities  (except  the  first  lib- 
erty loan). 

It  is  to  be  noted  here  that  by  the  new 
amendment  to  the  second  liberty  bond  act, 
recently  passed  by  Congress,  additional  ex- 
emption from  surtaxes  is  provided  as  to  in- 
come from  liberty  loan  bonds.  Under  this 
amendment,  interest  on  the  fourth  liberty 
loan  bonds  is  exempt  on  a  principal  amount 
not  exceeding  $30,000  and  interest  on  the 
other  issues  on  a  principal  amount  not  ex- 
ceeding 1^  times  the  taxpayer's  subscrip- 
tion to  the  fourth  issue,  not,  however,  in 
excess  of  $45,000. 

At  present  non-resident  aliens  are  exempt 
from  surtaxes  upon  dividends  if  such  in- 
come is  derived  from  sources  without  the 
United  States.  The  new  provision  makes 
all  dividends  taxable  if  derived  from 
"  resident  "  corporations.  "  Resident  cor- 
porations "  are  nowhere  defined,  but  it 
would  appear  to  include  those  organized  in 
the  United  States.  The  taxation  thus  of 
foreigners  upon  income  from  investments 
entirely  outside  the  United  States,  merely 
because  they  have  seen  fit  to  take  out  a 
domestic  charter,  seems  unwise. 

5.  Crrtain  items  of  ^ross  income — how 
ascertained. — The  act  provides  certain  spe- 
cific rules  for  computing  gains,  profits,  and 
income  which,  in  the  main,  follow  existing 
regulations  or  are  required  by  the  decisions 
of  the  supreme  court. 

A  "  dividend  "  is  defined  as  any  distri- 
bution made  by  a  corporation  out  of  its 
earnings  or  profits  accrued  since  February 
28,  1913  (the  cfTectivc  date  of  the  16th 
amendment).  A  "corporation"  includes 
associations,  joint  stock  companies,  and  in- 
surance companies.  Stock  dividends  are 
sp)ecificallv  taxable  as  income  to  the  extent 
of  the  profits  distributed. 

Any  distribution  is  deemed  to  have  been 


made  from  earnings  unless  all  earnings 
have  first  been  distributed.  Any  distribu- 
tion made  in  1918  or  thereafter,  is  deemed 
to  have  been  made  out  of  profits  accrued 
since  February  28,  1913.  Earnings  accrued 
prior  to  March  1,  1913,  are  not  taxable 
upon  distribution.  A  distribution  made  as 
the  result  of  a  liquidation  of  a  corporation 
is  to  be  treated  as  the  realization  to  the 
stockholders  of  proceeds  of  their  stock  and 
to  indicate  gain  or  loss  accordingly. 

Gain  or  loss  on  the  sale  of  property  is  to 
be  determined  by  comparing  the  price  real- 
ized with  the  fair  market  price  or  value  on 
March  1,  1913,  or  if  acquired  since  that 
date,  with  the  cost  or  the  inventory  value 
when  such  inventory  is,  in  the  judgment  of 
the  commissioner  of  internal  revenue,  nec- 
essary to  show  the  profit  or  loss. 

Items  are  to  be  included  in  gross  income 
for  the  taxable  year  in  which  received  un- 
less, under  methods  of  accounting  which 
the  taxpayer  may  adopt,  they  are  properly 
accounted  for  in  some  other  period.  In  the 
absence  of  such  methods,  or  if  the  taxpayer 
does  not  keep  books,  the  calendar  year  is 
the  taxable  year. 

The  commissioner  may  require  the  use  of 
inventories  in  order  to  determine  net  in- 
come whenever  he  deems  it  necessary.  A 
taxpayer  may  compute  his  income  and  re- 
turn the  same  upon  the  basis  of  his  annual 
accounting  period  and  in  accordance  with 
his  usual  methods  of  accounting  unless  the 
commissioner  determines  that  such  method 
does  not  clearly  reflect  his  income. 

6.  Deductions.  —  The  deductions  from 
gross  income  allowed,  follow  generally  ex- 
isting law.  The  following  comments  may 
be  made :  Salaries,  to  be  allowable  as  de- 
ductions, must  be  paid  for  personal  services 
"  actually  rendered  "  ;  all  losses  on  trans- 
actions not  connected  with  the  business  of 
the  taxpayer  are  allowed,  thus  removing  a 
source  of  widespread  criticism.  Losses  of 
property  through  fires,  storms,  or  other 
casualty  are  allowed,  though  not  connected 
with  the  trade  or  business  of  the  taxpayer. 
Special  provision  is  made  for  amortiza- 
tion of  buildings  erected  in  connection 
with  war  activities.  Contributions  to  char- 
itable organizations  up  to  15  per  cent  of  the 
taxpayer's  income  are  continued  as  to  resi- 
dents. As  to  non-resident  aliens,  they  are 
limited  to  those  made  to  domestic  corpora- 
tions and  associations.  Non-resident  aliens 
must  file  complete  income  returns  in  order 
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to  receive  the  benefit  of  the  deductions. 
Income,  war  profits  and  excess  profits  taxes 
imposed  by  foreign  countries  are  excluded 
as  deductions.  They  are  allowed  as  a  credit 
against  the  tax  as  hereinafter  stated. 

7.  Credits. — The  personal  exemption  al- 
lowance is  classed  as  a  credit.  The  change 
is  in  extending  the  $200  exemption  for  de- 
pendents so  that  it  includes  persons  other 
than  children.  A  non-resident  alien  is  al- 
lowed the  personal  exemption  credit  only 
if  his  country  allows  a  similar  credit  to 
United  States  citizens  residing  therein.  He 
must  file  full  return  of  income  in  order  to 
secure  the  benefit  of  the  credits,  except  that 
under  certain  conditions  claim  for  the 
credits  may  be  filed  with  a  withholding 
agent.  Credit  for  interest  on  securities 
exempt  from  the  normal  tax,  included  in 
gross  income,  is  allowed. 

8.  Where  and  ivhen  return  filed.  —  The 
return  is  to  be  filed  on  or  before  the  15th 
of  the  third  month  following  the  year  in 
which  the  income  is  computed ;  if  for  a 
calendar  year,  on  or  before  March  15,  in- 
stead of  March  1,  as  at  present. 

9.  The  tax  rates.  —  The  normal  tax  rate 
(computed  on  net  income  less  credits)  is 
6  per  cent  upon  the  first  $4000  and  1 2  per 
cent  upon  the  balance ;  upon  a  non-resident 
alien,  1 2  per  cent  upon  all. 

The  surtax  rates  (computed  upon  entire 
net  income),  with  comparison  with  existing 
rates,  are  as  follows : 


Income 
Exceeding       Not  Exceeding 


Rate     Present  Law 
Per  cent    Per  cent 


?5,ooo 

7,500 

10,000 

12,500 

15,000 

20,000 

30,000 

40,000 

50,000 

60,000 

70,000 

80,000 

90,000 

100,000 

150,000 

200,000 

250,000 

300,000 

500,000 

750,000 

1,000,000 

1,500,000 

2,000,000 

Over 


$7,500 

10,000 

12,500 

15,000 

20,000 

30,000 

40,000 

50,000 

60,000 

70,000 

80,000 

90,000 

100,000 

150,000 

200,000 

250,000 

300,000 

500,000 

750,000 

1,000,000 

1,500,000 

2,000,000 

5,000,000 

5,000,000 


2 

3 

7 

7 

10 


25 
32 
38 
42 
46 
48 
50 
50 
52 
52 
54 
S8 
58 
60 
60 
60 
65 


17 
17 
22 
22 
27 
31 
37 
42 
46 
50 
55 
61 
62 
63 
63 


10.  Credit  against  tax.  —  Income,  war 
profits,  and  excess  profits  taxes  paid  in  for- 
eign countries  and  which,  by  this  bill  are 
excluded  from  deductions  as  above  stated, 
are  allowed  as  a  credit  against  the  total  in- 
come tax  of  the  taxpayer  if  a  citizen  of  the 
United  States.  In  the  case  of  an  alien 
resident  a  like  credit  is  allowed  if  his  coun- 
try grants  a  similar  credit  to  citizens  of  the 
United  States  residing  therein. 

11.  Payment  at  source. — The  existing 
provisions  as  to  withholding-at-source  on 
payments  of  income  (other  than  interest  on 
"tax-free"  bonds)  to  non-resident  aliens, 
are  continued  at  a  rate  increased  to  12  per 
cent.  The  rate  on  interest  on  "  tax-free  " 
bonds,  whether  paid  to  aliens  or  residents, 
is  2  per  cent  as  at  present. 

12.  Injormation  at  source.  —  The  exist- 
ing provisions  as  to  information-at-source 
are  continued  except  that  the  return  of  in- 
formation applies  to  payments  of  income  of 
$1000  or  over,  instead  of  $800  or  over. 

13.  Payment  of  the  tax.  —  The  changes 
in  the  provisions  as  to  payment  present 
some  difficulties.  Apparently  the  long- 
established  and  seemingly  appropriate  and 
necessary  requirement  of  an  assessment  as  a 
basis  for  the  tax,  is  eliminated  and  a  system 
of  "  self-assessment  "  is  established  under 
which  the  taxpayer  makes  payment  based 
upon  his  return,  subject  to  correction,  with 
consequent  penalties,  upon  some  future  ex- 
amination and  an  assessment  made  as  a 
result,  at  any  time  within  five  years.  This 
change,  overturning  as  it  does,  customs 
which  have  long  existed  and  disturbing 
rights  announced  in  court  decisions,  seems 
likely  to  raise  questions  of  some  difficulty 
connected  with  the  tax  period,  penalties, 
false  and  fraudulent  returns.  It  would 
seem  wise  to  retain  the  provisions  for  as- 
sessment and  notice  and  demand  for  tax  as 
a  definite  basis  upon  which  the  status  of 
the  taxpayer  may  be  determined. 

Provision  is  made  for  payment  of  the  tax 
in  instalments,  one-third  of  the  amount 
shown  in  the  return,  at  the  time  of  filing 
the  same,  one-third  two  months  thereafter, 
and  one-third  four  months  thereafter. 
There  are  provisions  for  delinquency  and 
for  examination  by  the  commissioner  and  a 
"  recomputation  "  by  him.  The  provisions 
with  respect  to  "  fault  "  and  "  negligence  " 
on  the  part  of  the  taxpayer  seem  likely  to 
prove  obscure. 

14.  Publicity  of  returns.  —  A  new  pro- 
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vision  requires  a  list  of  the  names  of  income 
tax  payers  to  be  open  to.  public  inspection  in 
the  office  of  each  collector. 

Title  III.     Income  Tax  on  Corporations 

The  rate  of  the  tax  on  income  of  cor- 
porations is  18  per  cent,  with  a  provision 
that  upon  the  income  which  has  been  ( 1 ) 
paid  out  in  dividends  during  the  year,  (2) 
used  to  discharge  indebtedness,  or  (3)  used 
to  purchase  bonds  of  the  United  States 
issued  after  September  1,  1918,  the  rate  is 
12  per  cent.^ 

Gross  income  and  deductions  are  sub- 
stantially as  in  the  case  of  individuals.  It 
is  to  be  noted  that  a  corporation  is  allowed 
to  deduct  its  entire  interest  paid  and  is 
allowed  a  credit  for  dividends  received 
from  other  corporations. 

Withholding-at-source  applies  to  income 
paid  to  non-resident  foreign  corporations  at 
18  per  cent,  except  on  interest  on  "  tax- 
free  "  bonds,  as  to  which  it  is  at  the  rate  of 
2  per  cent. 

The  provisions  for  payment  are  the  same 
as  in  the  case  of  individuals. 

Title  I  J'.     ]]'ar  Profits  and  Excess  Profits 

Tax 
[Kindly  supplied  by  George  E.  Holmes] 

The  excess  profits  tax  law  imposed  by 
the  act  of  October  3,  1917,  was  a  tax  at 
graduated  rates  (unless  the  invested  capital 
was  only  nominal)  on  all  the  net  income  in 
excess  of  not  less  than  seven  per  cent  nor 
more  than  nine  per  cent  of  the  invested 
capital  plus  a  specific  exemption  of  $3000 
in  the  case  of  corporations  or  $6000  in  the 
case  of  partnersliips  and  individuals.  The 
act  applied  to  corporations,  partnerships, 
and  individuals  carrying  on  any  trade,  busi- 
ness, profession,  or  occupation,  but  not  to 
the  income  of  individuals  derived  from  in- 
vestments. 

The  i>roposed  law  applies  only  to  cor- 
porations. In  view  of  the  increased  normal 
and  surtax  rates  upon  the  income  of  indi- 
viduals and  partner.ships  it  was  considered 
that  in  most  ca.ses  the  taxes  paid  by  indi- 
viduals will  be  as  high  as  the  income  and 
excess  or  war  profits  taxes  paid  by  corpora- 
tions engaged  in  similar  business.  Another 
reason  for  limiting  the  tax  to  corporations 
was  the  difficulty  of  administering  the  ex- 

'  See,  however,  limitations  contained  in  the 
amendment  to  the  second  Liberty  Bond  Act,  re- 
ferred to  par.  4  above. 


cess  profits  tax  if  made  applicable  to  indi- 
viduals. It  is  proposed  by  the  revenue  bill 
to  levy  a  tax  computed  according  to  which- 
ever of  the  two  following  methods  will 
yield  the  higher  amount  of  tax:  (1)  the 
war  profits  method,  or  (2)  the  excess 
profits  method. 

The  war  profits  method  fixes  the  pre-war 
period  as  the  calendar  years  1911,  1912, 
and  1913  (same  as  the  present  law)  or,  if 
a  corporation  was  not  in  existence  during 
the  whole  of  such  period,  then  as  many  of 
such  years  during  the  whole  of  which  the 
corporation  was  in  existence.  Under  this 
method  the  corporation  will  be  allowed  as 
credits  against  its  net  income,  a  specific 
exemption  of  $3000  and  in  addition,  an 
amount  equal  to  its  average  earnings  for 
the  pre-war  period.  In  case  corporations 
have  increased  their  capital  since  the  pre- 
war period,  only  ten  per  cent  of  such  addi- 
tional capital  will  be  allowed  as  a  further 
credit  regardless  of  the  rate  of  earnings 
in  the  pre-war  period.  Similarly,  if  the 
corporation  has  reduced  its  capital  since 
the  pre-war  period  the  credit  must  be  de- 
creased by  the  amount  of  ten  per  cent  of 
the  invested  capital  withdrawn.  If  a  cor- 
poration was  not  in  existence  during  the 
whole  of  any  one  calendar  year  during  the 
pre-war  period,  or  if  it  had  no  net  income 
for  the  pre-war  period,  or  if  its  pre-war 
earnings  were  less  than  ten  per  cent  of  its 
invested  capital  for  the  taxable  year,  it 
will  be  entitled  as  a  credit,  to  a  specific 
exemption  of  $3000  and  an  additional 
amount  equal  to  ten  per  cent  of  the  in- 
vested capital  for  the  taxable  year.  The 
rate  under  this  method,  is  a  flat  80  per  cent 
of  the  net  income  in  excess  of  the  credits 
allowed. 

It  will  be  noted  that  this  so-called 
"  war  profits  method  "  is  not  a  war  profits 
tax  for  the  following  reasons:  (1)  a  mini- 
mum exemption  of  ten  per  cent  is  al- 
lowed in  all  cases;  (2)  only  ten  per  cent 
is  allowed  on  additional  capital  put  into  the 
business  since  the  pre-war  period  although 
the  percentage  of  earnings  during  the  pre- 
war period  may  have  been  more  than  ten 
per  cent ;  and  (3)  new  corporations  are  al- 
lowed only  ten  per  cent  deduction  regard- 
less of  what  competing  corporations  in  the 
same  line  of  business  may  be  allowed  on 
their  pre-war  showing.  This  method,  there- 
fore, does  not  reach  the  highly  or  fully 
capitalized  corporation  which  made  a  profit 


No.  i] 


OCTOBER,  1918 


19 


of  five  per  cent  on  its  invested  capital  dvix- 
ing  the  pre-war  period  and  makes  double 
that  profit  in  the  taxable  year.  The  "  war 
profits  "  method  is  merely  a  modified  form 
of  the  present  excess  profits  tax,  in  which 
the  minimum  deduction  is  raised  to  ten  per 
cent  and  no  maximum  limit  is  fixed  on  the 
rate  of  deduction  which  may  be  claimed 
with  respect  to  the  pre-war  earnings  on  the 
pre-war  capital,  and  in  which  the  rate  of 
tax  is  a  flat  eighty  per  cent  instead  of  grad- 
uated rates. 

The  excess  profits  method  is  also  a  modi- 
fication of  the  present  law.  A  single  rate 
of  deduction,  eight  per  cent  of  the  invested 
capital,  is  substituted  for  the  rates  of  not 
less  than  seven  per  cent  or  more  than  nine 
per  cent,  and  no  reference  to  the  pre-war 
period  is  required.  The  specific  deduction 
remains  the  same,  namely  $3,000.  The 
rates  of  the  tax  remain  graduated,  but  are 
greatly  increased,  as  indicated  below- : 

Thirty-five  per  cent  (instead  of  twenty  per 
cent)  of  the  net  income  in  excess  of  the  de- 
duction and  not  in  excess  of  fifteen  per  cent 
of  invested  capital ; 

Fifty  per  cent  (instead  of  twenty-five  per 
cent)  of  the  net  income  in  excess  of  fifteen 
per  cent  and  not  in  excess  of  twenty  per  cent 
of  such  capital ; 

Seventy  per  cent   (instead  of  thirty-five  per 
cent,  forty-five  per  cent,  sixty  per  cent)  of  the 
net  income  in  excess   of  twenty  per  cent   of 
such  capital. 
As  in  the  present  law,  under  neither  plan 
is  a  foreign  corporation  entitled  to  the  spe- 
cific exemption  of  $3,000. 

The  provision  contained  in  Sec.  209  of 
the  present  law,  relating  to  trades  or  busi- 
nesses having  no  invested  capital  or  merely 
a  nominal  capital,  is  modified  in  the  pro- 
posed law,  which  states  that  in  the  case 
of  corporations  whose  earnings  are  to  be 
ascribed  primarily  to  the  activities  of  the 
principal  owners  or  stockholders  who  are 
themselves  regularly  engaged  in  the  con- 
duct of  the  affairs  of  the  corporation,  and 
in  which  capital  is  not  directly  or  indirectly 
a  material  income-producing  factor,  a  tax  of 
twenty  per  cent  shall  be  paid  on  all  income 
in  excess  of  $3,000,  in  lieu  of  any  other 
war  profits  or  excess  profits  tax.  However, 
no  corporation  is  entitled  to  this  low  rate 
of  tax  if  fifty  per  cent  or  more  of  its  gross 
income  consists  of  gains  or  profits  derived 
from  purchase  and  sale,  or  of  gains,  profits 
or  commissions  derived  from  Government 
contracts,  or  whose  invested  capital  is  more 
than  $100,000.     In  such  cases  the  tax  will 


be  computed  according  to  the  war  profits 
method  or  the  excess  profits  method,  which- 
ever yields  the  greater  revenue. 

The  small  corporation  is  protected  by 
provisions  that  if  the  invested  capital  is  not 
more  than  $25,000  the  tax  shall  not  exceed 
thirty-five  per  cent  of  the  net  income  in 
excess  of  $3,000,  and  that  if  the  invested 
capital  exceeds  $25,000  but  does  not  ex- 
ceed $50,000,  the  tax  shall  not  exceed  forty 
per  cent  of  the  net  income  in  excess  of 
$3,000.  This  provision,  however,  will  not 
apply  to  corporations  whose  net  income  ex- 
ceeds $50,000. 

Net  income  for  the  purpose  of  this  tax  is 
computed  according  to  the  provisions  of  the 
income  tax  law.  Oil  and  gas  producing 
companies  are  allowed  a  deduction  for  de- 
pletion of  an  amount  not  to  exceed  ten  per 
cent  of  the  value  in  the  ground  of  the  oil 
withdrawn  during  the  year,  in  lieu  of  the 
provisions  of  the  income  tax  law  governing 
such  deductions. 

The  definition  of  invested  capital  is 
changed  in  several  respects.  Patents  are 
put  in  the  same  class  as  good-will  and 
similar  so-called  intangible  property.  When 
stock  was  issued  for  such  property  prior  to 
March  3,  1917,  only  an  amount  equal  to 
(a)  the  actual  cash  value  of  such  property 
at  the  time  paid  in,  or  (b)  the  par  value  of 
the  stock  issued  therefore,  or  (c)  twenty 
per  cent  of  the  total  par  value  of  the  stock 
outstanding  on  March  3,  1917,  whichever  is 
the  lowest,  may  be  claimed  as  invested  cap- 
ita.1.  If  the  stock  was  issued  after  that 
date  no  value  can  be  claimed  for  any  such 
property  except  patents  and  copyrights, 
which  are  to  be  valued  as  in  (a)  or  (b)  or 
twenty  per  cent  of  the  par  value  of  the 
stock  outstanding  at  the  beginning  of  the 
taxable  year,  whichever  is  the  lowest.  When 
stock  is  issued  for  tangible  property,  in- 
vested capital  may  not  be  claimed  in  excess 
of  the  actual  value  thereof  at  the  time  paid 
in  or  the  par  value  of  the  stock  issued 
therefor,  whichever  is  the  lower.  If,  how- 
ever, shares  without  par  value  are  issued, 
the  fair  market  value  at  the  time  of  issu- 
ance is  deemed  to  be  the  par  value,  and  in 
such  cases,  it  seems,  the  actual  value  of  the 
tangible  property  will  ordinarily  determine 
the  amount  of  invested  capital  to  be  claimed 
in  respect  thereto.  Under  the  present  law 
the  Treasury  Department  permitted  the  ex- 
cess of  value  of  tangible  property  at  the 
time  of  acquisition,  over  the  par  value  of 
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the  stock  issuLxl  therefor,  to  be  claimed  as 
paid-in  surplus,  but  it  is  not  clear  that  such 
a  ruling  can  be  made  under  the  more  posi- 
tive language  of  the  proposed  law. 

In  other  respects  the  provisions  relating 
to  invested  capital  are  substantially  the  same 
as  in  the  present  law,  as  construed  by  the 
regulations,  except  that  if  the  corporation 
chooses  to  include  as  invested  capital  so 
much  of  its  inadmissible  assets  (the  income 
from  which  is  not  subject  to  the  tax)  as 
equals  its  permanent  indebtedness,  it  must 
also  include  in  income  a  corresponding 
amount  of  the  income  from  such  assets. 

Constructive  invested  capital  was  given 
to  corporations  under  the  present  law  in 
cases  where  the  Secretary  of  the  Treasury 
was  unable  satisfactorily  to  determine  the 
actual  invested  capital.  The  proposed  law 
also  specifies  that  constructive  capital  shall 
be  given  where  stock  has  been  issued  for  a 
mixed  aggregate  of  tangible  and  intangible 
property  and  the  Commissioner  is  unable 
satisfactorily  to  determine  the  respective 
values  of  the  several  classes  of  property,  or 
to  distinguish  the  classes  of  property  paid 
for  with  stock  or  with  bonds  respectively. 
and  also  in  cases  where  by  reason  of  the 
fact  that  capital  employed  in  the  business  is 
in  large  part  borrowed,  the  invested  capital 
is  materially  disproportionate  to  the  net  in- 
come as  compared  with  representative  cor- 
porations. Tiiese  provisions,  however,  will 
not  apply  in  cases  where  fifty  per  cent  or 
more  of  the  gross  income  consists  of  gains, 
profits  or  commissions  derived  from  gov- 
ernment contracts,  unless  the  Commissioner 
is  satisfied  that  the  corporation  is  over- 
capitalii^ed. 

The  present  law  provides  that  in  case  a 


trade  or  business  was  formally  organized 
or  reorganized  on  or  after  January  2,  1913, 
the  net  income  and  invested  capital  of  the 
predecessor  for  the  pre-war  period  shall  be 
deemed  to  be  the  net  income  and  invested 
capital  of  the  present  owner.  The  proposed 
law  contains  a  similar  provision  with  re- 
spect to  reorganization,  consolidation,  or 
change  of  ownership  after  January  1,  1911. 
A  further  provision  states  that  in  case  of 
reorganization,  consolidation,  or  change  of 
ownership  after  March  3,  1917,  no  asset 
received  from  the  predecessor  shall  be  al- 
lowed a  greater  value  as  invested  capital  to 
the  successor  than  would  have  been  allowed 
if  the  asset  had  not  been  transferred,  if 
fifty  per  cent  or  more  of  the  interest  or  con- 
trol of  such  business  remains  in  the  same 
persons  or  any  of  them.  A  similar  pro- 
vision of  the  present  law  applies  unless  the 
assets  are  paid  for  specifically  as  such  in 
cash  or  tangible  property. 

Under  the  present  law  the  Treasury  De- 
partment has  required  consolidated  returns 
in  cases  where  one  corporation  owned  prac- 
tically all  the  stock  of  another.  The  pro- 
posed law  expressly  provides  that  in  no 
case  shall  the  tax  be  determined  on  the 
basis  of  a  so-called  consolidated  return,  but 
shall  in  each  case  be  determined  on  the  basis 
of  the  net  income  and  invested  capital  of 
the  corporation  liable  to  the  tax. 

The  provisions  of  the  income  tax  law  as 
to  payment  are  made  applicable  to  this  tax. 
They  have  been  explained  and  discussed 
above  in  connection  with  the  discussion  of 
the  income  tax  law. 

The  obnoxious  provision  of  the  present 
law,  imposing  an  eight  per  cent  tax  on  sala- 
ries, is  repealed. 


PRELIMINARY  REPORT  OF  THE  COMMITTEE  ON 

FEDERAL  TAXATION  OF  THE  NATIONAL 

TAX  ASSOCIATION 


The  undersigned  committee  appointed  by 
the  Executive  Conunittee  of  the  National 
Tax  Association,  conceiving  it  to  be  of  im- 
mediate importance  to  secure  the  views  of 
the  members  of  the  A.ssociation  and  such 
others  as  might  be  led  to  join  in  the  move- 
ment on  the  principal  questions  involved  in 


the  preparation  of  the  pending  Federal 
Revenue  Bill,  prepared  and  distributed  a 
questionnaire  inviting  responses.  While  the 
conduct  of  this  inquiry  has  developed  many 
interesting  and  valuable  suggestions,  it  is 
evident  that  many  members  have  found 
themselves  engrossed  in  war  activities  and 
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otherwise  so  busily  engaged  that  they  have 
been  unable  to  give  the  time  and  attention 
to  the  matter  as  speedily  as  it  was  hoped 
would  be  the  case.  The  canvass  will  there- 
fore be  continued  up  to  the  time  of  the  final 
report  which  will  be  made  to  the  St.  Louis 
Conference  to  be  held  November  12th. 

In  view,  however,  of  the  considerable 
number  of  carefully  prepared  responses 
coming  from  all  portions  of  the  country- 
comprising  the  views  of  members  thor- 
oughly posted  on  the  subject,  and  especially 
in  view  of  the  immediate  activities  of  the 
Congressional  Committees  in  considering 
pending  legislation,  it  has  seemed  desirable 
to  issue  this  preliminary  report  giving  the 
results  of  the  canvass  up  to  this  time. 

In  presenting  this  report  the  committee 
considers  it  important  to  make  it  as  brief 
and  concise  as  possible,  and  therefore  con- 
fines itself  to  those  questions  which  have 
been  susceptible  of  an  affirmative  or  nega- 
tive reply,  omitting  those  involviiag  explan- 
atory or  argumentative  matter,  although 
many  such  would  be  of  interest  and  value 
were  it  possible  to  report  upon  them.  For 
the  same  reason  it  has  seemed  inappropriate 
to  comment  upon  such  replies  as  might  be 
done  to  advantage  in  bringing  out  more 
clearly  their  meaning  and  intent  and  stating 
any  qualifications  expressed. 

It  is  assiuned  that  the  members  of  the 
Association,  the  Congressional  Committees 
and  federal  officials  may  find  some  value  in 
the  mere  results  of  the  canvass,  in  view  of 
the  character  of  those  participating. 

Replies  have  been  received  from  90  mem- 
bers coming  from  27  different  states,  includ- 
ing 22  economists,  39  businessmen,  10  law- 
yers, 13  state  and  local  officials.  Not  all 
questions  were  answered  by  ever)^  one,  and 
only  those  results  are  given  in  which  a 
fairly  large  number  of  replies  were  re- 
ceived. From  our  knowledge  of  the  char- 
acter, standing  and  experience  in  tax  mat- 
ters of  those  replying,  it  is  believed  that  the 
replies  may  fairly  be  considered  as  convey- 
ing the  general  opinion  of  the  country  at 
large  upon  the  questions,  many  of  which 
are  of  difficulty  and  have  obviously  required 
no  little  thought  and  study. 

The  committee  takes  occasion  to  express 
its  deep  appreciation  of  the  co-operation 
which  has  been  thus  extended  and  of  the 
patriotic  and  unselfish  manner  in  which  the 
answers  have  been  made. 


The  questions  selected  for  report  with 
the  replies  are  submitted  herewith. 

TJiomas  E.  Lyons, 

]]'isconsin  Tax  Commission , 
Chainnan. 
Prof.  Fred  R.  Fair  child, 

Yale  University. 
A.  E.  Hoi  comb, 

American  Telephone  and 
Telegraph  Co. 

George  E.  Flolmes, 

A  ttorney-at-Laiv. 
0.  C.  Lockhart, 

Ohio  State  Unii'ersity. 
September  i8,  igi8. 

RESULT  OF  CANVASS  OF  REPLIES  TO 
QUESTIONNAIRE  OF  COMMITTEE  ON 
FEDERAL  TAXATION  OF  THE  NA- 
TIONAL TAX  ASSOCIATION  RECEIVED 
UP  TO  SEPTEMBER  19,  1918 

Administration 

Yes        No 

1.  Should  there  be  simplification  and 
a  consolidation  of  the  various  taxes 
upon   a  given   taxpayer  under  one 

act  ?    69  7 

2.  Should  regional  boards  be  estab- 
lished at  various  convenient  points 
throughout  the  country  for  the  ad- 
ministration of  income  and  profits 

taxes  ?    42  20 

3.  Should  such  boards  be  independent 

of  the  Treasury  Department?    ....    13  27 

Income  Tax 

4.  Should    the   exemptions    of   $1,000 

and  $2,000  be  lowered  ? 32  39 

5.  .Should   the  entire  income  above  a 

certain  amount  be  taken  as  tax?. . .    14  S(i 

6.  Should  salaries  of  state  officials 
and  income  from  state  securities  be 
taxed  (reference  was  made  to  the 
recent  cases  of  Peck  v.  Lowe  and 
U.  S.  Glue  Co.  v.  Oak  Creek  in  247 

U.  S.)? 51        12 

7.  Should  the  attempt  be  made  to  tax 
"  unearned "    income    at    a    higher 

rate  than  "  earned  "  income? 44  25 

8.  Should  the  income  tax  on  corpora- 
tions as  such  be  continued  (the  al- 
ternative being  to  tax  the  share- 
holders) ? 38  22 

9.  If  practicable,  is  the  taxation  of 
undistributed  income  justifiable?..   31  I? 

10.  Would  you  advise  the  insertion  of 
a  provision  preventing  in  the  future 
the  making  of  contracts  by  one  to 
pay  the  taxes  of  another?  (Applies 
particularly   to   "  tax   free "   bonds 

and  "tax  free"  rentals.)    4^  12 

11.  Should  stock   dividends  be  treated 

as  income  ? 43  27 
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Yes         No 
11.   If  the  income  tax  is  continued  on 
corporations,     should     the     present 
provisions     taxing     dividends     re- 
ceived be  continued  ? 7  2/ 

13.  In  such  case  also  should  the  limi- 
tation on  interest  deductions  be 
continued?    12  21 

14.  Should  gains  from  the  sale  of  cap- 
ital assets  be  taxed  at  the  same 
graduated  rates  applicable  to  cur- 
rent income  arising  from  the  use  of 
capital?     38  21 

15.  Should  steps  be  taken  to  promote 
international  comity  with  respect 
to  taxation  of  non-resident  citizens 

and  corporations  and  of  aliens?. .  .   38  11 

Profits  Tax 

16.  Should  the  present  excess  profits 
tax  law  be  continued ;  or, 39 

17.  Should  a  war  profits  tax  based  on 
the  British  system  be  substituted?     26 

18.  Should  an  alternative  method  be 
provided,  the  taxpayer  to  pay  the 
higher  amount  of  tax  whether  it  be 
computed  as  an   excess  profits  tax 

or  as  a  war  profits  tax?   10 

IQ,  In  arriving  at  the  profits  tax, 
should  an  attempt  be  made  to  give 
some  allowance  to  special  indus- 
tries ?  40  2 

20.  Should  the  present  discriminatory 
8  per  cent  tax  on  salaries  and  other 
"earned"  income  be  retained?  ...     6  44 

21.  Should  the  present  method  of  de- 
termining "  invested  capital  "  be 
changed  ?    30 


Excise  Taxes 

22.  Should  the  present  excise  taxes  be 
increased  ?     2S 

Stamp  Taxes 

23.  Do  you  favor  stamp  taxes  on 
checks  ?    31 

24.  Should  stamp  ta.xes  on  other  docu- 
ments be  imposed  ? 25 

Estate  Taxes 

25.  Do  you  favor  federal  estate  taxes?    35 
2b.  Should    the    present    rates    be    in- 
creased ?    15 

Postal  Rates 

27.  Do  you  approve  of  the  existing  in- 
creased postal  rates  ?   4^ 

28.  Do  you  approve  of  the  special  pos- 
tal rates  on  advertising? 49 

Customs  Duties 

29.  Should  additional  customs  duties  be 
imposed  ?     26 

30.  Should  discriminatory  duties  be 
levied  against  enemy  belligerents?    12 

Luxury  Taxes 

31.  Should  taxes  on  luxuries  be  im- 
posed ?  58 

32.  Should  taxes  on  articles  of  general 
use  when  used  as  luxuries  be  im- 
posed ?  38 

Consumption  Taxes 
2,2,.  Should  taxes  be  levied  on  articles 
of  general  consumption   (i.  e.  tea, 
coffee,  sugar,  etc.)  ?   41 


No 


46 


18 
15 

30 
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CONSTITUTIONAL  AMENDMENT  IN  SOUTH 

DAKOTA 

FRANK  T.   STOCKTON 
Professor  of  Economics,  University  of  South  Dakota,  Vermillion,  S.  D. 


;\.s  a  result  of  her  constitution  South 
Dakota  enjoys  the  general  property  tax. 
During  the  past  ten  years  efforts  have  been 
made  to  alter  the  constitution  so  as  to  give 
the  legislature  the  power  to  classify  prop- 
erty for  purposes  of  taxation.  On  three 
separate  occasions  tax  reform  amendments 
have  been  .submitted  to  the  electorate  and 
each  time  the  voters  have  refused  to  make  a 
change.  The  fate  of  these  proposals  should 
not  be  taken  to  indicate  that  popular  opinion 
in  the  state  holds  that  the  general  property 
tax  is  the  best  tax  obtainajjle  or  even  that 
it  gives  a  fair  degree  of  satisfaction.  All 
the  evils  of  the  general  tax  have  been  ex- 
perienced in  South  Dakota.  In  particular, 
money  and  credits  have  escaped  assessment, 


as  witnessed  by  the  fact  that  in  1914  the 
state  banks  alone  reported  check  deposits 
amounting  to  more  than  $21,000,000  while 
the  assessors  succeeded  in  listing  but  $8,- 
324,623  in  money  and  credits.  The  amend- 
ments doubtless  failed  of  popular  approval 
because  the  voters  had  not  been  educated  to 
see  the  justice  of  classification  or  because 
they  failed  to  understand  what  the  proposed 
changes  involved.  Hence  they  preferred  to 
"  let  bad  enough  alone  ". 

The  South  Dakota  constitution  of  today 
is  largely  the  original  instrument  of  1889. 
It  contains  voluminous  restrictions  on  the 
taxing  powers  of  the  legislature.  In  the 
bill  of  rights,  article  VI,  we  find  the  fol- 
lowing : 


No.  i] 


OCTOBER,  1918 
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"Section  17.  No  tax  or  duty  shall  be  imposed 
without  the  consent  of  the  people  or  their  repre- 
sentatives in  the  legislature,  and  all  taxation  shall 
be  equal  and  uniform. 

"  Section  18.  No  law  shall  be  passed  granting 
to  any  citizen,  class  of  citizens,  or  corporation, 
privileges  or  immunities  which  upon  the  same 
terms  shall  not  equally  belong  to  all  citizens  or 
corporations." 

Article  XI  contains  the  bulk  of  the  con- 
stitutional rules  on  taxation.  The  leading 
sections  read  as  follows : 

"  Section  2.  All  taxes  shall  be  uniform  on  all 
property.  .  .  .  The  value  of  each  subject  for  taxa- 
tion shall  be  so  fixed  in  money  that  every  person 
and  corporation  shall  pay  in  proportion  to  the 
value  of  his,  her,  or  its  property.  Franchises  and 
licenses  to  do  business  in  the  state,  gross  earn- 
ings, and  net  income  shall  be  considered  in  taxing 
corporations,  and  the  power  to  tax  corporate  prop- 
erty shall  not  be  surrendered  or  suspended  by  any 
contract  or  grant  to  which  the  state  shall  be  a 
party.  The  legislature  shall  provide  by  general 
law  for  the  assessing  and  levying  of  taxes  on  all 
corporate  property,  as  near  as  may  be,  by  the 
same  methods  as  are  provided  for  assessing  and 
levying  taxes  on  individual  property." 

After  having  made  these  pronounce- 
ments, the  constitution,  apparently  so  as  to 
make  sure  that  no  guilty  corporation  shall 
escape  taxation,  goes  on  to  repeat  itself. 
Section  3  provides  once  more  that  "  the 
power  to  tax  corporations  and  corporate 
property  shall  not  be  surrendered  or  sus- 
pended by  any  contract  or  grant  to  which 
the  state  shall  be  a  party."  Section  4  fur- 
ther declares  that  "  the  legislature  shall 
provide  for  taxing  all  moneys,  credits,  in- 
vestments in  bonds,  stocks,  joint  stock  com- 
panies, or  otherwise ;  and  also  for  the  tax- 
ing of  notes  and  bills  discounted  or  pur- 
chased, moneys  loaned  and  all  other  prop- 
erty, effects  and  dues  of  every  description, 
of  all  banks  and  of  all  bankers,  so  that  all 
property  employed  in  banking  shall  always 
be  subject  to  a  taxation  equal  to  that  im- 
posed on  the  property  of  individuals."  Ap- 
parently the  fathers  of  the  state  had  a  Pop- 
ulistic  distrust  of  corporations  of  all  kinds 
and  proposed  to  see  to  it  that  the  people 
were  protected  from  the  crafty  corporate 
tax-dodger. 

Other  sections  of  article  XI  specifically 
exempt  from  taxation  government  prop- 
erty, property  used  for  religious,  educa- 
tional, or  charitable  purposes,  and  personal 
property  not  to  exceed  $200  in  value  for 
each  taxable  person.  All  laws  exempting 
any  other  forms  of  property  are  declared  to 
be  void  according  to  section  7.     The  legis- 


lature is  authorized  to  vest  the  corporate 
authority  of  cities,  towns,  and  villages  with 
the  power  to  make  local  improvements  by 
special  taxation  of  contiguous  property  or 
otherwise.  All  municipal  corporations  may 
assess  and  collect  taxes,  but  such  taxes  must 
be  "  uniform  in  respect  to  persons  and 
property  within  the  jurisdiction  of  the  body 
levying  the  same."  Penally  we  may  note  a 
decidedly  obsolete  provision  of  the  consti- 
tution which  applies  to  the  right  of  the 
legislature  to  levy  in  looy  a  special  tax  for 
the  purpose  of  establishing  a  twine  and 
cordage  plant  at  the  state  penitentiary. 

The  supreme  court  of  the  state  has  held 
that  section  17  of  the  bill  of  rights  does 
not,  in  itself,  prevent  a  classification  of 
property  for  tax  purposes,  provided  equal 
and  uniform  rates  of  taxation  are  applied 
to  all  persons  or  property  within  the  same 
class.  The  court  has  ruled,  however,  that 
article  XI,  section  2,  "  absolutely  prohibits 
any  distinction,  between  classes,  in  rates  of 
levy,  whether  such  distinction  were  at- 
tempted upon  a  classification  of  persons, 
merely  as  persons,  or  upon  the  difference  in 
ability  to  pay,"  since  it  definitely  states  that 
"  the  value  of  each  subject  for  taxation 
shall  be  so  fixed  in  money  that  every  person 
and  corporation  shall  pay  in  proportion  to 
the  value  or  his,  her,  or  its  property.'"  It 
has  been  held  that  the  section  does  not  pro- 
hibit progressive  inheritance  taxes  because 
such  taxes  are  levied  upon  the  right  to  suc- 
cession rather  than  upon  property  itself. 
The  court  has  also  ruled  that  classified 
occupation  taxes  may  be  imposed. 

Again,  it  has  been  held  that  while  the 
legislature  may  not  tax  property  at  differ- 
ent rates,  it  may  provide  "  rules  of  ap- 
praisement and  assessment  "  in  carrying  out 
the  constitutional  requirements  for  uniform- 
ity, equality,  and  proportion,  which  need 
not  necessarily  result  in  absolute  uniform- 
ity, equality,  and  proportion.  According  to 
this  language  it  w^ould  appear  that  the 
legislature  might  order  personal  property 
to  be  assessed  at  50  per  cent  of  its  true 
value  and  real  property  to  be  assessed  at 
100  per  cent.  The  tax  rate  upon  both 
classes  of  property,  however,  could  not  be 
differentiated.  So  far  the  legislature  has 
not  experimented  wath  the  decision  to  see 
whether  or  not  the  method  of  assessment 
suggested  would  meet  with  the  court's  com- 
plete approval  when  the  point  was  placed 
squarely   before    it.      The   difficulties   and 
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tribulations  involved  in  the  administration 
of  such  a  method  in  tlicmselves  are  suffi- 
cient to  prevent  the  legislature  from  trying 
to  establish  it.  At  present  the  law  requires 
that  "  all  property  shall  be  assessed  at  its 
true  and  full  value  in  money  ".  Needless 
to  say,  the  law  is  not  well  enforced. 

At  the  coming  November  election  the 
voters  of  South  Dakota  will  have  before 
them  another  tax  amendment.  It  is  pro- 
posed that  article  XI,  section  2,  be  changed 
to  read  as  follows : 

"  To  the  end  that  the  burden  of  taxation  may 
be  equitable  upon  all  property  and  in  order  that 
no  property  which  is  made  subject  to  taxation 
shall  escape,  the  legislature  is  empowered  to 
divide  all  property,  includng  moneys  and  credits 
as  well  as  physical  property,  into  classes  and  to 
determine  what  class  or  classes  of  property  shall 
be  subject  to  taxation  and  what  property,  if  any, 
shall  mot  be  subject  to  taxation.  Taxes  may  be 
imposed  upon  any  and  all  property,  including 
privileges,  franchises,  and  licenses  to  do  business 
in  the  state.  Gross  earnings  and  net  incomes 
may  be  considered  in  taxing  any  and  all  property, 
and  the  valuation  of  property  for  taxation  pur- 
poses shall  never  e.xceed  the  actual  value  thereof. 
The  legislature  is  empowered  to  impose  taxes 
upon  incomes  and  occupations,  and  the  taxes  upon 
incomes  may  be  graduated  and  progressive,  and 
reasonable  exemptions  may  be  provided.'' 

The  amendment  clearly  establi.shes  the 
right  to  classify  property  and  to  impose 
occupation  and  income  taxes.  It  changes 
that  part  of  the  constitution  which  has  so 
far  caused  practically  all  the  trouble  by 
holding  the  state  to  the  general  property 
tax.  However,  certain  matter  remains 
which  is  contradictory  to  the  language  of 
the  amendment.  For  example,  one  un- 
touched section,  mentioned  above,  provides 
that  all  exemptions  from  taxation,  other 
than  exemptions  of  government  property, 
the  property  of  religious,  educational,  and 
charitable  bodies,  and  personal  property  not 
to  exceed  $200  in  value  for  each  taxable 
person,  are  void.  According  to  this  rule  it 
would  ])e  unconstitutional  to  exempt  money 
and  credits,  but  according  to  the  proposed 
amendment  these  items  might  be  freed  from 
taxation.  Another  section  provides  that  the 
right  to  tax  corporations  shall  not  be  sus- 
pended or  surrendered.  Under  the  amend- 
ment, however,  the  legislature  would  appear 
to  have  the  right  to  suspend  the  taxation  of 


such  property  holders.  It  is  true  that  an 
amendment,  as  the  latest  expression  of  the 
people's  will,  takes  precedence  over  any 
older  part  of  a  constitution.  But  it  would 
be  much  more  satisfactory  and  business- 
like to  amend  the  constitution  in  such  a  way 
as  to  eliminate  all  contradictions,  thus  mak- 
ing it  a  unified  instrument. 

The  suggestions  made  by  the  state  tax 
commission  in  its  first  biennial  report,  issued 
October,  1914,  are  quite  in  line  with  the 
ideas  of  the  present  writer.  The  commis- 
sion not  only  recommended  that  article  XI, 
section  2,  be  changed  as  now  proposed,  but 
also  that  the  phrase  "  and  all  taxation  shall 
be  equal  and  uniform  "  be  stricken  from 
section  17  of  the  bill  of  rights,  that  section 
18  of  the  same  article  be  entirely  omitted, 
that  sections  4  and  7  of  article  XI  be 
dropped,  and  that  the  maximum  exemption 
of  $200  on  personal  property  be  disposed 
of.  The  commission  might  have  gone  fur- 
ther in  suggesting  that  the  obsolete  matter 
referring  to  the  special  levy  of  1907  be 
done  away  with.  There  is  no  reason  why 
the  people  of  South  Dakota  should  be  con- 
tent with  a  patched-up  constitution.  While 
they  are  pitting  new  timbers  on  their  legal 
house  they  might  as  well  make  a  clean  job 
of  it  by  clearing  out  all  the  rubbish  and 
discarding  the  surplus  lumber  at  the  same 
time.  Perhaps  the  proposers  of  the  present 
amendment  felt  that  if  they  were  to  suggest 
to  the  people  that  a  comprehensive  reform 
be  undertaken  the  voters  might  get  the  idea 
that  their  whole  constitution  was  in  danger 
of  abolition. 

The  proposed  amendment  appears  to 
have  little  chance  of  adoption.  About  a 
dozen  other  amendments  along  various  lines 
are  to  be  submitted  at  the  same  time.  The 
confusion  caused  by  this  condition  of  affairs 
is  likely  to  cause  a  "  no  "  vote  on  all  prop- 
ositions. A  constitutional  convention  would 
doubtless  be  a  good  place  to  clear  up  the 
basic  laws  on  taxation  as  well  as  those  on 
other  matters.  In  various  places  the  pres- 
ent constitution  contains  much  statutory  de- 
tail. Such  a  convention  does  not  appear 
imminent.  The  immediate  outlook  for  any 
kind  of  tax  reform  which  will  head  the 
state  away  from  the  general  property  tax  is 
not  a  bright  one. 


NOTES  AND  NEWS  ITEMS 


FEDEJIAL  TAX  INVESTIGATIONS 

The  sanimer  has  been  marked  by  much 
study  and  discussion  of  federal  taxation  by 
numerous  bodies,  official  and  non-official. 
Besides  various  communications  from  the 
Treasury  Department,  the  record  of  the 
Hearings  before  the  Ways  and  Means 
Committee  on  the  new  revenue  bill,  and  the 
interesting  report  of  the  Conmiittee  accom- 
panying the  bill,  questionnaires  have  been 
sent  out  and  suggestions  offered  by  several 
organizations. 

The  efforts  of  the  National  Tax  Asso- 
ciation  committee  on  federal  taxation  have 
been  described  elsewhere. 

The  Chamber  of  Commerce  of  the 
United  States  has  conducted  an  inquiry  by 
means  of  a  questionnaire  and  referendum 
vote.  The  questionnaire  was  accompanied 
by  an  interesting  report  containing  recom- 
mendations, all  of  which  were  accepted  in 
the  referendum  by  large  majority  votes. 
The  following  are  the  recommendations 
made: 

1.  That  exemptions  allowed  before  war  taxes 
are  imposed  should  be  adequate  for  the  safe  con- 
duct of  business  enterprises  and  that  power  to 
make  adjustments  that  will  prevent  inequities 
should  be  given  to  the  adjninistrative  authority 
under  the  ta.\  law. 

2.  That  liberal  provisions  for  amortization  of 
plant  used  upon  war  work  should  be  made,  with 
opportunity  for  subsequent  readjustment  to  cor- 
rect errors. 

3.  That  there  should  be  a  limited  number  of 
regional  boards  of  review,  appointed  by  the  admin- 
istrative authority  and  making  recommendations 
upon  appeals  from  preliminary  assessments. 

4.  That  there  should  be  equalization  of  federal 
taxes. 

5.  That  in  computing  taxable  income  corpora- 
tions should  be  allowed  to  make  two  deductions 
(interest  and  charitable  gifts)  which  they  are 
now  denied. 

6.  On  condition  that  proper  exemptions  and  op- 
portunities for  adjustment  are  allowed,  that  a 
war  profits  tax  should  be  imposed  at  a  high  rate, 
and  should  be  levied  when  it  would  exceed  the 
excess  profits  tax. 

7.  That,  upon  the  present  general  basis,  but 
with  inequalities  removed,  the  excess  profits  tax 
should  be  increased. 

8.  That  rates  of  income  taxes  should  be  in- 
creased and  unearned  incomes  should  be  taxed  at 
least  as  much  as  earned. 

9.  That  heavy  taxes  be  levied  upon  a  few  arti- 
cles of  widespread  consumption. 


10.  That  heavy  taxes  be  le-vied  upon  a  selected 
list  of  luxuries. 

11.  That  heavy  taxes  be  levied  upon  a  selected 
list  of  war  extravagances. 

A  committee  of  the  National  Association 
of  Credit  Men  has  issued  a  brief  which 
criticizes  certain  features  of  the  present  in- 
come and  excess  profits  taxes,  the  argument 
supported  by  an  elaborate  chart  and  illus- 
trative tables.  The  brief  recommends, 
among  other  things,  equal  treatment  of 
partnerships,  corporations,  associations,  and 
individuals,  an  additional  flat  income  tax 
of  $5  upon  all  incomes  over  $800,  equal 
treatment  of  earned  and  unearned  incomes, 
and  that  the  excess  profits  tax  apply  only 
to  earnings  in  excess  of  pre-war  earnings. 

The  committee  on  taxation  of  the  Invest- 
ment Bankers  Association  of  America  has 
likewise  conducted  an  inquiry  among  the 
members  of  its  association  and  made  a  re- 
port criticizing  the  present  income  and  ex- 
cess profits  taxes  and  recommending,  among 
other  things,  that  care  be  taken  not  to  tax 
capital  in  the  guise  of  income,  that  income 
should  be  taxed  as  of  the  year  in  which  it 
accrued,  that  stock  dividends  be  not  taxed 
as  income,  that  individuals,  partnerships, 
and  corporations  be  treated  on  a  parity 
under  the  income  tax,  that  borrowed  money 
be  treated  as  capital,  and  so  forth. 

The  Civic  Federation  of  Chicago  has 
issued  a  bulletin  making  certain  sugges- 
tions; i.  e.,  that  a  scientific  budget  of  ex- 
penditures be  introduced,  that  taxes  should 
be  made  to  produce  one-third  of  the  needed 
revenue,  that  war  profits  should  be  distin- 
guished from  excess  profits  and  taxed  at  a 
higher  rate,  that  salaries  of  public  officials 
be  subject  to  income  tax,  and  that  the  pres- 
ent discrimination  against  income  from 
salaries,  fees,  and  so  forth,  be  repealed. 

We  regret  that  lack  of  space  forbids 
fuller  accounts  of  the  foregoing  reports. 
Exact  reference  to  all  of  these  publications 
will  be  found  in  the  department  of  Recent 
Publications. 

MANITOBA  TAX  COMMISSION 

Notice  has  been  received  of  the  appoint- 
ment  of   a  special   commission  to  inquire 
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into  various  tax  matters  in  the  Province  of 
Manitoba.  One  of  the  commissioners,  well 
known  to  members  of  the  National  Tax 
Association,  is  the  Hon.  L.  W.  Donley, 
Assessment  Conimissioner  of  the  city  of 
Winnipeg. 

SOUTH  DAKOTA  TAX  STATISTICS 

We  have  received  from  Mr.  T.  A.  Pol- 
leys,  Tax  Commissioner  of  the  C.  &  N.  W. 


Ry.,  some  interesting  figures  comparing  the 
assessed  value  and  the  estimated  true  value 
of  land  and  the  assessed  value  of  personal 
property  in  17  counties  and  93  cities  and 
villages  of  South  Dakota. 


William  W.  Beck  has  been  appointed  a 
member  of  the  Maryland  State  Tax  Com- 
mission to  succeed  Lewin  W.  Wickes,  who 
has  been  a  member  since  the  organization 
of  the  commission  in  1914. 


DECISIONS  AND  RULINGS 


EDITED  BY  A.   E.   HOLCOMB 


Note. —  Readers  may  not  have  noticed  that  in 
the  table  of  cases  covering  vols.  I-III,  which  was 
distributed  with  the  June  Bili.etin,  the  perma- 
nent citations  are  given,  making  this  index  avail- 
able for  permanent  reference. — A.  E.  H. 

FEDERAL  AND  STATE  INCOME  TAXES 

State  Agencies. — In  view  of  the  wide- 
.spread  discussion  of  the  provisions  of  the 
pending  revised  federal  income  tax  law,  im- 
posing such  tax  upon  the  salaries  of  state 
officers  and  upon  income  from  state  secur- 
ities, it  is  of  interest  to  refer  to  two  recent 
decisions  of  the  United  States  Supreme 
Court,  noted  in  the  June  Bulletin,  which 
seem  to  bear  upon  the  question.  In  Peck  v. 
Lmve,  upon  which  we  commented  at  length, 
the  federal  income  tax,  levied  upon  that 
portion  of  the  net  income  of  a  taxpayer  de- 
rived wholly  from  the  business  of  exporting, 
was  held  not  repugnant  to  that  clause  of 
the  federal  constitution  prohibiting  a  tax  on 
exports,  because  being  a  net  income  tax,  and 
all  expenses  being  deductible,  there  could  be 
no  direct  burden  upon  the  profits  from  ex- 
ports. The  decision  in  United  States  Glue 
Co.  V.  Wisconsin  Tax  Commission  was 
merely  mentioned.  The  question  presented 
was  whether  a  state,  in  levying  a  general 
income  tax.  might  include  in  the  computa- 
tion the  net  income  derived  from  trans- 
actions in  interstate  commerce  without  con- 
travening the  commerce  clause.  It  is  to  be 
noted  that  the  court  docs  not  at  once  dis- 
miss the  question  with  the  statement  that  a 
state  may  not  burden  interstate  commerce 
by  any  sort  of  a  tax,  but  they  examine  the 
particular  tax  in  question  to  see  if  in  fact 
it  constitutes  a  burden  in  the  sense  pro- 
hibited.    The  familiar  doctrine  is  asserted 


that  a  state  may  not  directly  burden  inter- 
state commerce,  but  it  is  observed  that  a 
tax  that  only  indirectly  affects  the  profits 
or  returns  from  such  commerce  is  not 
within  the  rule;  that  it  is  obvious  that  a 
tax  upon  prop>erty  used  in  interstate  com- 
merce, admittedly  perfectly  lawful,  must 
be  paid  from  net  income  and  thus  diminish 
it  in  the  same  sense  as  a  tax  directly  upon 
such  income.  The  difiference  between  a 
direct  and  an  indirect  burden  is  empha- 
sized and  the  correct  distinction  stated  to 
be  well  illustrated  by  the  decisions  in  the 
two  cases  of  Cre^iv  Levick  Co.  and  Peck  v. 
Loii^e  (Bulletin,  III,  pp.  99  and  245). 
In  the  first  case  the  tax  was  upon  the  gross 
income  from  foreign  commerce  and  was 
held  illegal,  while  in  the  latter  it  was 
levied  under  the  1913  federal  income  law 
upon  the  net  income  from  such  commerce 
and  was  held  valid.     The  court  proceeds: 

"  The  difference  ...  is  manifest  and  substan- 
tial and  it  affords  a  convenient  and  workable  basis 
of  distinction  between  a  direct  and  immediate 
burden  ujion  the  business  affected  and  a  charge 
that  is  only  indirect  and  incidental.  ...  A  tax 
upon  the  net  profits  has  not  the  same  deterrent 
effect.  .  .  .  Such  a  tax  when  imposed  upon  net  in- 
comes from  whatever  source  arising  is  but  a 
method  of  distributing  the  cost  of  government,  like 
a  tax  upon  property,  .  .  .  and  if  there  be  no  dis- 
crimination against  interstate  commerce  either  in 
the  admeasurement  of  the  tax  or  in  the  means 
adopted  for  its  enforcement,  it  constitutes  one  of 
the  ordinary  and  general  burdens  of  government, 
from  which  persons  and  corporations,  otherwise 
subject  to  the  jurisdiction  of  the  states,  are  not 
exempted  by  the  federal  constitution  because  they 
happen  to  be  engaged  in  commerce  among  the 
states.  .  .  .  And  so  we  hold  that  the  Wisconsin 
income  tax  law,  as  applied  to  the  plaintiff  .  .  . 
cannot  be  deemed  to  be  so  direct  a  burden  upon 
plaintiff's  interstate  business  as  to  amount   to  an 
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unconstitutional  interference.  ...  It  was  meas- 
ured not  by  the  gross  receipts  but  by  the  net  pro- 
ceeds from  this  part  of  plaintiff's  business,  along 
with  a  like  imposition  upon  its  income  derived 
from  other  sources,  and  in  the  same  way  that 
other  corporations  .  .  .  are  taxed  .  .  ." 

It  is  difficult  to  see  why  the  reasoning  of 
these  two  decisions,  and  particularly  the 
language  quoted,  are  not  applicable  to  the 
matter  in  hand.  Ajs  to  both  the  state  sala- 
ries and  the  income  from  state  securities, 
there  is  no  discrimination.  This  income  is 
merely  included  with  all  other  income  as 
measuring  tlie  ability  of  the  .subject  to  re- 
spond to  a  general  obligation  imposed  upon 
all.  Fvirthermore,  it  is  net  income  which 
is  taxed ;  exf>enses  axe  deducted,  making 
the  tax  decidedly  free  from  the  objections 
which  might  be  urged  if  it  were  levied  upon 
gross  income.  Such  a  tax,  falling  upon 
the  general  net  income  of  one  deriving 
such  income  in  part  from  a  state  salary  or 
from  interest  on  a  state  security,  cannot  be 
said  to  impair  the  "  essential  rights  of  a 
state "  or  to  tax  a  "  necessary  instrvunent 
for  carrying  on  a  state  government ". 
Under  this  view,  no  claim  is  made  that  the 
16th  Amendment  created  new  paicers  of 
taxation.  The  position  is  that  the  power 
to  place  a  general  income  tax  upon  net  in- 
comes always  existed.  The  whole  question 
is  as  to  the  manner  of  use  of  that  power. 

The  language  of  Justice  White  in  his 
dissenting  opinion  in  the  Pollock  case  is 
most  pertinent.  He  was  quite  evidently 
thinking  of  the  effect  of  the  tax  and  not 
only  of  the  meaning  of  "  direct "  in  its 
constitutional  sense,  when  he  \\Tote: 

"  It  is  said  that  a  tax  on  the  rentals  is  a  tax  on 
the  land,  as  if  the  act  here  under  consideration 
imposed  an  immediate  tax  on  the  rentals.  This 
statement,  I  submit,  is  a  misconception  of  the 
issue.  The  point  involved  is  whether  a  tax  on  net 
income,  when  such  income  is  made  up  by  aggre- 
gating all  sources  of  revenue  and  deducting  re- 
pairs, insurance,  losses  in  business,  exemptions, 
etc.,  becomes,  to  the  extent  to  which  real  estate 
revenues  may  have  entered  into  the  gross  income, 
a  direct  tax  on  the  land  itself.  In  other  words, 
does  that  which  reaches  an  income,  and  thereby 
reaches  rentals  indirectly,  and  reaches  the  land  by 
a  double  indirection,  amount  to  direct  levy  on  the 
land  itself?  It  seems  to  me  the  question  when 
thus  accurately  stated  furnishes  its  own  negative 
response." 

It  is  true  that  he  agreed  that  the  tax  on 
state  bonds  was  invalid  because,  as  he  said, 
his  judgment  was  concluded  by  prior  de- 
cisions, and  because  there  was  no  power  to 
tax  them  either  directly  or  indirectly;  but 


it  is  significant  and  highly  interesting  that 
he  concurred  in  the  result  only  in  the 
instant  case.  He  may  liave  been  mindful 
of  his  observations  in  the  Pollock  case 
above  quoted  and  hesitated  to  give  full  ap- 
proval to  the  reasoning  of  the  Court,  al- 
though that  this  decision  can  really  be 
thought  to  turn  upon  the  degree  of  indirect- 
ness of  the  tax,  seems  rather  narrow  ground 
upon  which  to  stand,  for  the  burden  upon 
the  states  arising  from  the  tax  is  insignifi- 
cant, as  has  been  pointed  out  by  Professor 
Seligman  {Income  Tax,  2d  ed.,  604).  We 
are  unfortunately  left  in  doubt  as  to  the 
real  views  of  Justice  White  in  the  instant 
case.  These  decisions  will  appear  reported 
in  247  U.  S. 


The  recent  decisions  of  the  United 
States  Supreme  Court  of  June  3  (247  U. 
S.  — ),  briefly  mentioned  in  the  June  Bul- 
letin (p.  248),  clear  up  some  points 
which  have  long  been  in  dispute.  They 
have  been  carefully  followed  in  the  re^ 
vision  now  pending  in  Congress.  A  digest 
of  them,  as  well  as  of  the  previous  de- 
cisions on  points  arising  under  the  cor- 
poration excise  tax  of  1909,  also  noted  in 
the  June  Bulletin  (p.  243),  is  to  be 
found  in  T.  D.  2^40,  issued  June  24. 
This  digest  provides  the  authorized  inter- 
pretation of  the  decisions  for  the  guidance 
of  taxpayers. 


In  Houston  Belt  dfc.  Ry.  Co.  v.  United 
States,  250  Fed.  1,  it  is  held  that  interest 
on  the  indebtedness  of  a  corf>oration,  paid 
by  other  companies  which  owned  its  entire 
stock,  was  income  of  such  corporation,  al- 
though the  other  corporations  were  directly 
liable  to  the  mortgagee. 


In  United  States  v.  A'.  C.  df  St.  L.  Ry., 
249  Fed.  678,  the  word  "  false "  in  sub- 
division 5  of  sec.  38  of  the  corporation  ex- 
cise tax  law,  in  the  provision  providing  for 
a  new  a.ssessment  in  case  of  "  false  "  or 
"  fraudulent  "  return,  and  for  the  recovery 
of  additional  taxes,  is  construed  to  mean 
untrue  or  incorrect  and  not  necessarily  in- 
tentionally or  fraudulently  false  ;  and  that, 
independent  of  the  provision  in  question, 
an  action  may  be  maintained  for  additional 
taxes  in  such  cases  after  the  time  the  com- 
missioner is  authorized  to  amend  a  return, 
pursuant  to  sec.  3213,  Rev.  St. 
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Tlie  Montana  corporation  income  ta-x 
{Ch.  79,  Laws  1917),  construed  and  held 
to  he  a  license  or  excise  tax  for  the  priAd- 
lege  of  doing  business,  following  the  theory- 
of  the  U.  S.  corporation  tax  of  1909  as 
construed  in  Flint  v.  Stone  Tracy  Co.,  220 
U.  S.  107.  The  fact  that  insurance  com- 
panies are  also  subjected  to  license  taxes 
under  a  prior  law  does  not  render  this  act 
invalid  as  involving  double  taxation  or  im- 
posing unequal  burdens.  The  deduction  of 
taxes  in  computing  net  income  by  com- 
panies doing  business  wholly  within  the 
state  as  compared  with  those  doing  busi- 
ness elsewhere  as  well,  considered  and 
held  not  discriminatory.  —  Eqititahle  Life 
Assur.  Soc.  V.  Hart,  173  Pac.  1062. 


The  Missouri  supreme  court  has  upheld 
the  validity  of  the  income  tax  law  passed 
in  1917,  on  all  points.  The  opinion  is  not 
yet  available  for  reference,  but  the  chief 
podnt  upon  which  the  decision  turned  was 
as  to  whether  the  tax  was  a  property  tax. 
If  so.  it  was  claimed  to  be  invalid  because 
unequal.  The  court  had  no  diflficulty  in 
determining  that  the  tax  is  not  a  property 
tax  but  an  excise,  following  and  approving 
the  decision  in  Glasgcm'  v.  Ro^cse,  43  Mo. 
479.     (See  June  Bulletin,  p.  244). 

VALUATION— UNIFORMITY 
Further  approval  of  tlie  doctrine  elab- 
orately discussed  and  announced  in  the 
A'v.  Franchise  Tax  Cases  (see  Bulletin, 
III.  p.  54).  that  all  assessment.s,  however 
made,  must  be  upon  an  e<]ual  basis,  is  found 
in  a  recent  deci.sion  by  the  U.  vS.  Supreme 
Court  in  a  Michigan  case  which  is  also 
important  l)ecause  of  its  dLsf>osal  of  the 
claim  that  this  doctrine  means  discourage- 
ment to  the  efforts  now  being  made  every- 
where to  jjnprove  the  quality  of  asses.sracnt 
work. 

In  the  ca.se  in  question  the  court,  as  a 
niatter  of  fact.  denie<l  the  relief  sought  by 
the  complaining  taxpayer  whose  a.ssessment 
liad  been  very  greatly  increased  by  the 
state  board,  holding  that  the  inequalitv 
must  arise  through  intentional  and  arbi- 
tTar\'  discrimination,  whether  by  a  statute 
or  by  its  improper  execution ;  that  there 
must  be  something  like  an  intentional  and 
.systematic  undervaluation  of  property 
other  than  that  of  complainant ;  that  errors 
of  judgment  will  not  support  a  claim  of 
discrimination.      In    the    instant    case   the 


court  expressly  recognizes  the  fact  that  the 
state  board  was  making  an  honest  effort,  in 
new  and  difficult  circumstances,  to  adopt 
valuations  not  relatively  unjust  or  unequal 
and  could  not  be  chargeable  with  any  pur- 
pose or  design  to  discriminate.  For  these 
reasons  the  relief  was  denied,  though  the 
court  observes  that  the  facts  disclosed 
rendered  it  "  more  than  probable "  that 
plaintiff's  property  was  assessed  for  the 
particular  year  in  question  (but  not  before 
or  since)  relatively  higher  than  other  lands, 
although  the  statute  enjoined  the  same  rule 
for  all. — Sunday  Lake  Iron  Co.  v.  Wake- 
field, 247  U.  S. 


Tide  lands  which  might  be  said  to  have 
a  large  value  because  the  owner  might  force 
the  upland  owTier  to  pay  a  great  price  for 
them  cannot  be  said  to  have  such  value 
where  the  tideland  and  upland  are  owned 
by  the  same  person  and  no  such  exceptional 
value  exists  as  a  matter  of  fact.  Assess- 
ments must  be  equal  and  uniform  with 
other  like  property. — East  Aberdeen  Land 
Co.  V.  Grays  Harbor  County,  172  Pac.  876. 


In  a  recent  Texas  case,  it  is  stated  to  be 
"  well  settled  "  in  that  state  that  a  tax- 
payer may  resort  to  injunctive  relief  against 
an  assessment  which  is  discriminatory  and 
arbitrary  and  in  excess  of  the  rate  of  as- 
sessment placed  upon  other  property. — 
Siveetwater  v.  Biard  Development  Co.,  203 
S.  W.  801. 


Ratlro.ads. — Under  a  Maryland  stat- 
ute providing  that  the  real  property  of  rail- 
roads shall  be  assessed  in  the  same  manner 
as  that  of  individuals,  it  was  not  illegal  to 
consider  the  utility  value  for  railroad  pur- 
poses of  certain  lots  or  parcels  of  land 
owned  by  a  railroad,  because  if  owned  by 
individuals,  such  elements  would  be  proper 
to  consider  in  assessing  them.  —  Northern 
Cent.  Ry.  Co.  v.  Baltimore.  104  Atl.  44. 


Capital  Stock. — An  act  of  Oklahoma 
[)rovides  that  corporations  shall  be  assessed 
upon  the  "  net  value  of  their  moneyed 
capital,  surplus,  and  undivided  profits  .  .  . 
less  the  assessed  valuation  of  any  real 
estate,"  and  "  moneyed  capital "  is  defined 
as  including  "  monev'  actually  invested  in 
the  business  whetlier  represented  by  certifi- 
cates of  stock,  debentures,  or  bonds."  It  is 
held  that  this  means  an   assessment  upon 


i 


No.  I] 


OCTOBER,  1{»18 


:y 


all  the  assets,  money  and  property  of  the 
company  at  their  actual  value  and  that  the 
phrase  "  net  value  "  does  not  authorize  the 
deduction  of  indebtedness  or,  in  the  in- 
stant case,  of  the  reserves  of  an  insurance 
company. — In  re  Oklahoma  Nat.  Life  Ins. 
Co.,  173  Pac.  376. 

FRANCHISES 

The  intricacies  of  the  New  York 
Special  Franchise  Tax  law  appear  unend- 
ing. It  has  just  been  determined,  appar- 
ently for  the  first  time,  though  the  stat- 
ute was  passed  in  1899,  that  a  taxpayer  is 
not  assiuned  to  know  how  to  value  fran- 
chises, and  hence,  upon  review  by  the  court, 
is  not  compelled,  as  in  the  case  of  ordinary^ 
property  having  an  ascertainable  value,  to 
state  their  value  and  the  amount  of  over- 
valuation claimed.  So  held  in  dismissing 
motion  to  quash  writs  of  review. — L.  I.  R. 
R.  Co.  v.  Staie  Board  of  Tax  Commission- 
ers, 171  N.  Y.  Supp.  784. 


Federal  Agencies.  —  The  Xe^iV  York 
court  of  appeals  has  affirmed  the  decision 
of  the  court  below  in  the  Postal  Telegraph 
case,  holding  that  the  assessment  made 
upon  its  franchises  was  not  invalid  as  in- 
cluding franchises  granted  by  the  federal 
government  by  the  Post  Roads  Act.  Full 
discussion  of  the  cases  is  made  and  it  is 
held  that  the  two  franchises  exist ;  that  the 
one  granted  by  the  state  is  taxable ;  and  it 
will  be  presumed  that  the  federal  franchise 
is  not  included  in  a  total  assessment,  for  to 
assume  the  contrary  would  render  the  stat- 
ute invalid.  —  People  ex  rel  Postal  Tel. 
Cable  Co.  v.  State  Board  of  Tax  Cornmis- 
sioners.  169  N.  Y.  Supp.  139  (see  Bul- 
letin, II,  p.  231,  and  III,  p.  208). 


Land.  —  On  Broadway  in  the  city  of 
New  York  the  uneven  and  unequal  method 
of  improvements  make  the  desirability  of 
each  plot  a  matter  of  crcumstances  and 
there  can  be  no  fixed  unit  of  value.  In 
such  cases  the  values  obtained  for  other 
properties  are  not  a  dependable  criterion 
and  opinions  based  thereon  have  no  great 
weight.  A  more  satisfactory  method  is  to 
take  the  property  as  a  rent-producer.  A 
capitalization  at  five  per  cent  was  held 
more  appropriate  than  four  per  cent  as  con- 
tended for  by  the  city. — People  ex  rel  N. 
Y.  Title  &^  Mort.  Co.  v.  Pitrdy,  N.  Y.  L. 
J.,  July  19,  1918. 


SITUS 

Intangibles.  —  A  case  of  considerable 
interest  as  inaugurating  a  reversal  of  the 
usual  rule,  is  one  in  which  a  resident  of  the 
state  (Kansas)  was  held  not  taxable  for 
intangible  property  held  for  him  for  in- 
vestment and  reinvestment  by  a  resident  of 
another  state,  on  the  theory  that  haWng 
acquired  a  "  business  situs  "  in  such  other 
state,  it  was  beyond  the  jurisdiction  of  the 
state  in  question. — Buck  v.  Board  of  Com- 
missioners, 173  Pac.  344. 


Intangibles.  —  The  fiction  of  situs  at 
domicile  must  give  way  in  the  face  of  con- 
trary facts.  A  state  may  assess  property  of 
a  non-resident  decedent  in  the  hands  of  a 
resident  executor  having  absolute  and  ex- 
clusive control  thereof,  upon  the  theory  of 
"  business  situs  ".  The  right  of  one  state 
to  tax  property  does  not  depend  upon  the 
action  of  another  state. — ///  re  Thourofs 
Estate.  172  Pac.  697. 


Tank  Cars.  —  A  statute  giving  author- 
ity to  assess  rolling  stock  of  foreign  cor- 
porations doing  business  in  the  state,  does 
not  authorize  the  assessment  of  rolling 
stock  owned  by  a  foreign  corporation  but 
leased  to  and  operated  by  domestic  cor- 
porations, the  owning  corporation  not  hav- 
ing an  office  or  agent  within  the  state,  the 
leases  being  made  in  another  state  and  ren- 
tals paid  there.  Further,  the  assessment 
of  such  rolling  stock  in  one  parish,  whereas 
the  cars  are  distributed  over  the  railroads 
of  the  state,  is  unauthorized  in  the  absence 
of  a  statute  fixing  a  situs.  —  Union  Tank 
Line  Co.  v.  Day,  79  So.  334. 

INHERITANCE  TAX 

Deduction  of  Federal  Estates  Tax. 
— Criticism  has  been  widely  expressed  of 
the  federal  estates  tax  in  that  it  falls 
wholly  upon  the  residuary  legatee,  and  it  is 
urged  that  it  should  be  changed  so  as  to 
constitute  a  true  tax  on  successions  and  be 
a  charge  upon  each  beneficiary.  A  recent 
decision  of  the  Surrogate  of  New  York 
County  announces  the  interesting  rule  that 
the  tax  should  be  deducted  proportionately 
from  each  legacy  instead  of  from  the  resi- 
duary legacy,  like  other  expenses  of  ad- 
ministration. The  will  was  silent  on  this 
point  and  it  was  held  that  the  question 
should  be  decided  on  principles  of  equity 
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ami  justice. — Estate  of  Douglass,  N.  V.  L. 
J.,  Aug.  7,  1918. 

The  Missouri  inheritance  ta.x  law  of 
1917  has  recently  been  upheld  at  all  points 
in  an  exhaustive  opinion  going  into  the  en- 
tire subject  and  far  beyond  those  points 
necessary-  to  a  decision  of  the  case.  It  is 
held,  for  instance,  that  the  taking  by  will 
is  not  a  natural  right  but  may  be  granted 
upon  condition ;  that  the  state  may  fore- 
close the  right  absolutely;  that  the  inheri- 
tance tax  is  not  strictly  a  tax  but  an  exer- 
cise of  sovereignty;  that  the  inheritance 
tax  law  may  amend  or  repeal  the  laws  of 
descent  and  distribution  where  inconsistent 
with  them ;  that  the  act  does  not  violate 
the  "  due  process  "  or  "  equal  protection  " 
clauses  or  the  clause  providing  that  taxes 
may  be  levied  for  public  purposes  only  or 
the  "uniformity"  clause.  —  State  v.  Gui- 
notte,  204  S.  w'.  806. 


Under  the  Iowa  statute,  a  saving  bank 
deposit  represented  by  a  passbook  in  his 
possession  and  a  negotiable  certificate  of 
deposit  owned  by  a  decedent  non-resident, 
kept  in  his  possession  outside  the  state,  are 
subject  to  the  collateral  inheritance  tax. 
Full  discussion  of  the  leading  cases  is 
made.— //^n/  v.  Kee^^an,  167  N.  W.  521. 

REGISTRATIOIi  AND  SECURITIES  TAXES 

The  Maryland  classifiwl  tax  law  on  in- 
tangibles has  recently  been  held  not  to 
apply  to  certificates  of  deposit  or  bank  de- 
posits generally,  although  the  statute  uses 
the  language  "  all  bonds,  certificates  of  in- 


debtedness or  evidences  of  debt  in  whatso-         . 
ever  fonn  made  or  issued  ".     The  decision        I 
is   based   wholly  upon   the   long-continued 
interpretation  by  the  assessing  officers  that 
such  deposits  were  not  taxable.  —  Mayor 
cr'e.  V.  Maehen,  104  Atl.  175. 


In  the  Oklahoma  insurance  tax  case, 
elsewhere  noted  in  this  issue,  the  constitu- 
tionality of  the  mortgage  registration  tax  is 
incidentally  passed  upon  and  held  not  re- 
pugnant to  the  constitutional  prohibition 
against  exemptions  other  than  those  per- 
mitted in  the  constitution,  or  to  the  pro- 
vision that  all  prop>erty  shall  be  a.s.sessed  at 
its  fair  cash  value.  It  is  held  that  the  regis- 
tration tax  is  a  substituted  metliod  of  taxa- 
tion permitted  by  the  constitution  and  not 
an  exemption. 

Of  further  interest  in  this  case  is  the 
holding  that  as  the  registration  tax  law 
provides  that  mortgages  shall  be  exempt 
from  all  other  taxation,  a  corporation  sub- 
ject to  tax  on  its  capital  is  entitled  to  have 
a  deduction  to  the  amount  of  mortgages 
owned  upon  which  the  registration  tax  has 
been  paid. — /«  re  Oklahoma  Life  Ins.  Co., 
173  Pac.  376. 


In  In  re  Von  Bernuths  Estate,  171  N. 
V.  Supp.  764,  it  is  held  that  the  tax  of  five 
])er  cent  on  investments  found  in  a  dece- 
dent's estate,  upon  which  the  state  registra- 
tion tax  has  not  been  paid,  may  not  be  de- 
feated by  showing  that  the  decedent  was 
taxed  a  certain  amount  in  the  year  in  ques- 
tion. It  must  be  sho\vn  what  property  was 
actually  assessed  in  th«  lifetime  of  the  de- 
ceased. 
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The  regrettable  necessity  nf  railing  off  th©, 
conference,  of  which  members  have  been 
notified  by  mail,  is  now  a  ttting  of  the  past. 
Our  immediate  concern  is  to  decide  whether 
we  shall  abandon  this  conference  altogether 
and  content  ourselves  with  publishing  the 
volume  of  papers  or  hold  a  conference  as 
soon  as  conditions  in  St.  Louis  and  through- 
out the  country  make  it  comfortably  pos- 
sible to  do  so.  The  majority  of  the  mem- 
bers of  the  Executive  Committee  feels  that 
a  conference  should  be  held.  Members  of 
the  Association,  writing  independently, 
have  in  many  cases  assumed  that  it  would 
be  held,  and  some  have  stated  emphatically 


that  a  conference  is  of  the  utmost  impor- 
tance at  this  time. 

On  the  whole,  the  officers  have  been  led 
to  feel  that  the  conference  should  be  held, 
even  at  a  definite  sacrifice  of  time  and  con- 
venience on  the  part  of  members  and  dele- 
gates. 

The  entire  program  scheme  suggests  nat 
urally  that  the  place  originally  selected  be 
adhered  to.  We  are  therefore  awaiting 
with  interest  the  receipt  of  the  latest  views 
of  our  Missouri  and  St.  Louis  friends  who 
have  been  so  energetic  in  promoting  the 
plans. 

Naturally  the  approach  of  the  holidays, 
the  assembling  of  the  various  state  legisla- 
tures, and  the  general  congestion  of  offi- 
cial duties  in  the  closing  weeks  of  the  year 
all  obviously  make  it  difficult  to  fix  a  date 
satisfactory  to  everyone.  It  does  not  seem 
to  be  of  particular  moment  if  the  confer- 
ence is  carried  over  into  1919,  thus  bring- 
ing two  conferences  in  one  year.  While  it 
is  an  annual  event,  the  purposes  are  not 
associated  with  the  calendar  year. 

With  these  considerations  in  view,  the 
officers  are  seeking  the  views  of  the  great- 
est possible  number  of  members,  in  partic- 
ular of  the  various  state  taxing  officials.  It 
is  regretted  that  time  will  not  permit  of 
'  correspondence  with  every  member  and 
every  delegate.  It  will  be  most  helpful  if 
members  generally  will  indicate  their  views 
by  writing  to  the  Treasurer  (195  Broad- 
way, New  York  City),  who  will  assemble 
the  views  and  announce  the  result. 

To  facilitate  the  matter  it  is  suggested 
that  if  conditions  are  otherwise  satisfactory, 
a  week  early  in  December  might  be  selected, 
or  possibly  one  in  the  first  half  of  January 
before  legislative  matters  become  absorb- 
ing. If  these  dates  cannot  be  used,  it 
seems  necessary  to  let  the  matter  go  over 
until  February. 


TAXATION  OF  PUBLIC  SERVICE  CORPORATIONS 
IN  THE  STATE  OF  NEW  YORK 
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PART  I 


Public  service  corporations  generally 
have  become  liable  to  the  application  of 
special  tax  laws  which  are  not  found  in 
connection  with  other  forms  of  property. 
Three  reasons  may  be  given  for  this  situa- 
tion: rapid  growth  in  extension  and  power 
of  public  utilities,  the  change  in  the  atti- 
tude of  the  public  towards  their  nature,  and 
the  inability  of  existing  methods  of  taxa- 
tion to  reach  their  property  values. 

Every  one  is  familiar  with  the  leniency 
and  favor  shown  to  early  public  utilities. 
Not  only  were  franchises  freely  given,  but 
the  companies  were  subsidized  by  financial 
assistance,  land  grants,  and  so  forth.  Often 
these  companies  were  immune  from  laws 
which  affected  other  corporations.  This 
was  particularly  true  with  tax  laws,  and  the 
statutes  of  New  York  furnish  numerous 
examples  of  this  attitude.  In  the  tax  law 
]jassed  in  1823  ^  there  were  provisions 
which  the  court  held  applied  to  all  cor- 
{>orations  without  exception.-  Legislation 
in  1825  '  sought  to  relieve  turnpike,  bridge, 
and  canal  companies  by  providing  that,  if 
the  net  income  did  not  exceed  five  per  cent 
on  the  capital  stock,  the  property  taxes 
might  be  commuted  by  paying  five  per  cent 
of  the  entire  income  directly  to  the  county 
trea.surer.  Legislation  in  1827-28"'  was 
even  more  favorable.  Provision  was  made 
that  if  the  net  income  of  these  companies 
did  not  exceed  five  per  cent  of  the  capital 
stock  they  were  to  l)e  exempt  from  taxation. 
In  1853  a  law  '  which  imposed  a  uniform 
corporation  tax  sy.stem  was  passed,  but 
almost  immediately  concessions  were  made 
to  turni)ike  companies.  Many  other  ex- 
amples from   New  York  might  be  given, 

'  New  York  statutes,  1823,  ch.  262. 
"  4  Cowen,  556. 

»  Nnv  York  statutes,  1825,  ch.  254. 
*  Neio   York  statutes,   1827,  ch.  Q,  and  Rez'ised 
Statutes,  ch.  13,  title  4,  sec.  11-12. 
"  New  York  statutes,  1833,  ch.  654. 


wliile  a  study  of  public  utility  development 
in  other  states  shows  the  same  attitude. 

The  leniency  which  was  granted  to  the 
public  utilities  no  doubt  had  much  to  do 
with  the  rapid  building  up  of  these  enter- 
prises. The  time  came,  however,  when  the 
idea  that  special  immunities  should  be 
granted  was  no  longer  in  vogue.  The  pub- 
lic was  awakening  to  the  fact  that  it  was 
being  exploited  by  a  number  of  companies 
that  had  been  granted  gratuitous  long-time 
or  perpetual  franchises  without  protecting 
the  public  interest.  A  franchise,  it  began 
to  appear,  no  longer  primarily  conveyed  the 
idea  of  service  to  the  public,  but  that  a 
right  had  been  given  to  exploit  the  public. 
When  the  people  began  to  realize  the  value 
of  these  rights  which  they  had  so  lavishly 
bestowed  and  turned  to  correct  the  evil  they 
had  brought  upon  themselves,  no  weapon 
seemed  so  readily  available  as  increased 
taxation.  The  first  step  was  to  abolish  any 
special  favors  or  immunities  and  to  attempt 
to  apply  the  existing  tax  laws  to  public 
utility  property. 

Present  System  for  Ta^xing  Public  Utilities 

The  application  of  the  general  tax  laws, 
it  soon  became  evident,  was  not  accomplish- 
ing all  that  was  desired.  The  reports  of 
the  state  comptroller  and  the  state  assessors 
as  well  as  newspaper  articles  became  in- 
creasingly unfavorable  to  the  system.  The 
special  tax  commission  which  reported  in 
1871  "  pointed  out  in  no  uncertain  lan- 
guage the  injustice  and  discrepancies  which 
existed.  It  was  a  difficult  matter,  however, 
to  convince  New  York  legislators  that 
changes  in  tax  laws  might  be  beneficial 
and   no   modifications    were   secured   until 

*  The  report  of  this  commission  is  given  in 
Assembly  Documents,  1871,  vol.  3,  no.  39  The 
personnel  of  the  commission  was  David  A.  Wells, 
Edwin  Dodge,  and  George  W.  Cuyler.  The  re- 
port gives  a  thorough  treatment  of  the  New  York 
tax  system  at  that  time. 
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1880.  In  that  year  public  utility  companies 
were  classified  and  the  previous  method  of 
taxing  their  personal  property  for  state 
purposes  was  practically  abolished.^  The 
laws  of  1880,  with  the  additions  and  modi- 
fications made  in  1896,^  constitute  the  gen- 
eral scheme  by  which  public  utilities  as  well 
as  other  classes  of  corporations  are  taxed  at 
present. 

All  public  utility  companies,  except  ele- 
vated railroads,  surface  roads  not  operated 
by  steam,  and  those  companies  formed  for 
supplying  water  or  gas,  for  electric  or 
steam  heating,  lighting  or  power  purposes, 
are  subject  to  the  annual  franchise  tax  on 
capital  stock.  This  is  a  franchise  tax  ap- 
plicable to  corporations  in  general,  except 
manufacturing  companies,  and  varies  ac- 
cording to  dividends,  assets,  liabilities,  etc. 
A  tax  known  as  the  additional  franchise 
tax,  which  exacts  an  annual  tax  of  0.5  per 
cent  from  gross  earnings,  applies  to  all 
steam  surface  roads,  all  canal,  steamboat, 
ferry,  express,  navigation,  pipe  line,  trans- 
fer baggage  express,  telephone,  telegraph, 
and  palace  sleeping  car  companies.  The 
earnings  considered  are  those  arising  from 
business  originating  and  terminating  within 
the  state;  hence  earnings  from  interstate 
commerce  are  not  included.  The  additional 
franchise  tax  applies  also  to  companies 
formed  for  supplying  water  and  gas,  or  for 
electric  or  steam  heating,  lighting  or  power 
purposes.  In  addition,  however,  these  com- 
panies must  pay  a  tax  of  three  per  cent  on 
dividends  declared  in  excess  of  four  per 
cent  on  the  actual  amount  of  paid-up  cap- 
ital. An  annual  gross  earnings  tax  of  one 
per  cent  on  business  arising  within  the 
state  is  exacted  from  companies  owning  or 
operating  elevated  railroads  or  surface 
roads  not  operated  by  steam.  They  also 
must  pay  the  three  per  cent  tax  on  dividends 
in  excess  of  four  per  cent. 

These  taxes,  which  are  all  for  the  state, 
are  in  lieu  of  all  other  taxes  for  state  pur- 
I>oses  on  personal  property.  The  com- 
panies are,  however,  assessed  and  taxed 
locally ;  the  real  estate  at  situs  and  the  per- 
sonal property  at  the  place  of  the  principal 
office.  Since  the  state  levies  a  small  direct 
tax,  a  part  of  the  locally  collected  tax  is 
used  for  state  purposes.  The  state  rate  can 
only  be  levied  on  the  real  estate  values  of 

^  New  York  statutes,  i88o,  ch.  542. 
*  New  York  statutes,  1896,  ch.  go8. 


corporations  since  the  taxes  enumerated 
above  are  designated  by  law  as  the  only 
taxes  on  personal  property  for  state  pur- 
poses. 

Besides  the  taxes  assessed  and  collected 
locally  for  local  purposes,  there  is  a  central 
assessment  for  local  purposes.  This  is  the 
special  franchise  tax  and  because  of  the 
origin  and  novelty  of  the  scheme  it  deserves 
special  treatment.  Unlike  other  taxes,  it 
was  proposed  and  passed  with  practically 
no  agitation  from  the  public.  Although 
Senator  John  Ford  was  sponsor  for  the 
statute,  the  man  primarily  responsible  for 
its  passage  was  Theodore  Roosevelt,  then 
governor  of  the  state.  In  his  first  message 
to  the  legislature  "  he  condemned  the  exist- 
ing tax  system  in  general  terms,  but  in  a 
subsequent  special  message  he  committed 
himself  to  a  more  definite  policy.  He  said 
in  part : 

"  It  is  true  that  a  corporation  which  derives  its 
powers  from  the  state  should  pay  to  the  state  a 
just  percentage  of  its  earnings  as  a  return  for  the 
privilege  it  enjoys.  This  should  be  especially 
true  for  the  franchise  bestowed  upon  gas  com- 
panies, street  railways,  and  the  like.  The  question 
of  municipal  ownership  of  these  franchises  can- 
not be  raised  with  propriety  until  the  governments 
of  all  municipalities  show  greater  wisdom  than 
has  been  recently  shown  in  New  York  City.  .  .  . 
1  need  not  point  out  that  in  foreign  communities  a 
very  large  percentage  of  the  taxes  come  from 
corporations  which  use  the  public  domain  for 
pipes,  tracks,  and  the  like.  Whether  these  fran- 
chises should  be  ta.xed  as  realty ;  or  whether  it 
would  be  wiser  to  provide  that,  after  the  gross 
earnings  equal,  say,  10  per  cent  of  the  actual 
original  cost,  then  five  per  cent  of  all  earnings 
over  and  above  this  shall  be  paid  into  the  city 
treasury ;  or  whether  some  yet  different  plan 
should  be  tried  can  only  be  settled  after  a  careful 
examination  of  the  whole  subject.  One  thing  is 
certain,  that  the  franchise  should  in  some  form 
yield  a  moneyed  return  to  the  government."  ^° 

It  is  evident  from  the  wording  of  this 
message  that  the  governor  did  not  consider 
the  existing  taxes  as  yielding  a  sufficient 
money  return  from  the  franchises.  Soon 
after  the  above  message  was  read  Senator 
Ford  introduced  his  bill  for  taxing  fran- 
chises, which  passed  the  Senate  without 
delay,  33  to  11.  It  would  be  beyond  the 
scope  of  this  article  to  trace  the  history  of 
the  bill  before  it  was  finally  placed  on  the 
statute  books.  May  26,   1899."     Suffice  it 

^  Governor  Roosevelt's  message,  January  4,  1899. 
10  Governor  Roosevelt's  special  message,  March 
27,   1899. 

'^'^New  York  statutes,  1899,  ch.  712. 
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to  point  out  that,  because  of  the  opposition 
which  developed  in  the  assembly,  the  gov- 
ernor found  it  necessary  to  send  two  man- 
datory messages  in  order  to  secure  its  pas- 
sage, which  came  on  the  last  day  of  the 
session.  Because  of  the  defects  which  were 
pointed  out,  he  refused  either  to  sign  or 
veto  the  bill,  but  called  a  special  session  of 
the  legislature  to  adopt  amendments  Avhich 
he  considered  necessary.  In  spite  of  the 
hostility  of  the  legislature  because  of  the 
methods  used,  the  amendments  were  passed, 
since  it  was  evident  that  they  were  an  im- 
provement. The  governor  had  made  it 
plain  that  he  would  sign  the  bill  as  it  was 
before  him  unless  the  legislature  adopted 
his  wishes.  That  he  took  upon  himself  the 
credit  for  the  law  is  evident  from  subse- 
quent utterances. ^^  The  press  was  gener- 
ally favorable  to  the  principles  embodied 
in  the  law,  the  N'eiv  York  Times  being  an 
important  exception. 

The  provisions  of  the  law  are  substan- 
tially as  follows:  Under  the  term  real 
estate  is  included  the  value  of  all  fran- 
chises, rights  or  permissions  to  construct, 
maintain,  or  operate  in,  under,  through,  or 
above  the  streets,  highways,  or  public 
places.  These  rights  are  "  special  fran- 
chises "  and  are  further  defined  so  as  to 
include  the  value  of  tangible  property  sit- 
uated in  such  places  and  used  in  connec- 
tion with  a  special  franchise.  Each  special 
franchise  is  assessed  annually  by  the  board 
of  state  tax  commissioners  and  the  value 
certified  back  to  the  clerk  of  the  assessment 
district  where  the  franchise  is  located.  All 
the  determinations  by  the  commission  are 
subject  to  court  review.  Difficulties  have 
made  it  necessary  to  modify  the  original  law 
so  that  uses  of  highways,  etc.,  less  than 
200  feet  in  length  outside  of  incorporated 
villages  are  not  considered  special  fran- 
chises. Special  franchise  values  are  now 
equalized  with  the  assessed  value  of  other 
real  property  in  the  district. 

One  important  feature  of  the  law  is  its 
definition    of    special    franchises    as    real 

12  In  a  speech  at  the  Johnstown  fair  he  said: 
".  .  .  .  the  men  in  the  legislature  from  whom  I 
obtained  the  most  aid  in  pushing  through  the  fran- 
chise tax  act.  ...  It  required  boldness  of  action 
to  get  it  through  the  legislature,  but  it  could  not  be 
passed  in  any  other  way.  The  qualities  of  cour- 
age, of  boldness  and  of  common  sense  have  got  to 
be  shown  in  passing  any  real  legislative  measure 
which  has  to  meet  a  powerful  objection."  New 
York  Tribune,  September  7,  1899. 


estate.  This  was  made  necessary  by  the 
wording  of  the  general  tax  law.  Debts 
could  be  deducted  or  "  sworn  off  "  from 
personal  property  assessments  but  could 
not  be  deducted  from  real  estate  assess- 
ments. Because  of  the  deduction  of  bonded 
indebtedness  capital  largely  escaped  taxa- 
tion, and  where  bond  issues  were  large  real 
estate  bore  the  burden  of  the  tax.  Senator 
Ford  emphasized  the  importance  of  this 
principle: 

"  It  [the  assessment]  cannot  be  sworn  off  nor 
can  indebtedness  be  offset  against  it.  In  other 
words,  the  possessor  of  the  public  franchise  is 
placed  in  the  same  position,  so  far  as  the  tax  laws 
are  concerned,  as  the  owner  of  a  house  and  lot, 
which  property  is  taxed  regardless  of  whether  it 
is  producing  revenue  or  not  and  without  regard 
to  the  mortgage  that  may  be  upon  it,  even  though 
that  mortgage  covers  80  per  cent  of  the  value  of 
the  property."  ^^ 

In  contrast  to  the  system  just  outlined,  it 
is  interesting  to  note  the  tax  measures  of 
other  states  which  are  considered  most  pro- 
gressive along  these  lines.  In  no  state  do 
we  find  any  approach  to  New  York's  diver- 
sity of  public  utility  tax  measures.  This 
does  not  mean  that  taxes  may  not  be  as 
heavy  in  other  states,  but  that  they  are 
assessed  and  collected  more  simply  as  well 
as  more  satisfactorily.  At  the  time  of  their 
adoption  some  of  the  New  York  "  reforms  " 
were  heralded  by  the  press  as  cure-alls  for 
tax  evils  and  public  utility  injustice,  yet  we 
find  them  to  a  very  limited  extent,  if  at  all, 
in  other  states.  Practically  no  state  has 
more  than  a  single  tax  for  state  purposes, 
and  frequently  one  assessment  is  used  for 
the  taxes  of  both  state  and  locality. 

Wisconsin  for  nearly  fifty  years  used  the 
gross  earnings  tax  against  public  service 
corporations  but  gave  it  up  for  the  ad 
valorem  method.  The  situation  in  Mich- 
igan is  practically  the  same  as  in  Wisconsin, 
gross  earnings  discarded  for  the  ad  valorem 
tax.  Virginia,  after  a  careful  investiga- 
tion, has  decided  on  the  same  method. 
Maryland  and  Pennsylvania  use  a  capital 
stock  valuation  which  amounts  to  a  sort  of 
ad  valorem  system,  while  Massachusetts 
combines  different  values  in  arriving  at  the 
corporate  excess.  The  ad  valorem  system 
is  also  found  in  a  number  of  the  newer 
western  states.  A  number  of  states  use 
gross  earnings  as  a  basis  and  are  apparently 
satisfied  with  results.  Examples  are  Cali- 
fs aVtj;  York  Times,  April  30,  1899. 
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fornia,  Minnesota,  Rhode  Island,  and  Con- 
necticut. Georgia  has  a  statute  which  is 
much  like  the  New  York  special  franchise 
tax  law.  In  administration,  however, 
special  franchise  values  are  not  separated 
from  other  intangible  property  values :  the 
special  franchise  values  and  the  intangible 
property  values  become  one  and  the  same. 

The  kind  of  tax  in  itself  may  be  unim- 
portant, but  emphasis  should  be  placed  on 
the  fact  that  the  taxes  levied  by  the  states 
just  mentioned  are  simple — each  has  a  unit 
system  of  taxation.  The  ad  valorem  and 
gross  earnings  systems  are  most  in  use,  but 
we  do  not  find  them  used  together  except 
where  local  assessments  are  made  on  prop- 
erty in  states  using  the  gross  earnings  basis. 
These  states  have  at  least  secured  simplic- 
ity, while  the  method  used  in  New  York 
has  become  more  complex  by  trying  to  com- 
bine a  tax  on  capital  stock,  dividends,  gross 
earnings,  and  special  franchises.  The  re- 
form of  other  states  has  been  towards  a 
unit  system ;  that  of  New  York  away  from 
it  by  adding  additional  taxes  to  those  al- 
ready existing. 

Difficulties  with  the  General  Tax  Laivs  for 
Local  and  State  Purposes 

The  success  of  a  tax  system  may  be 
judged  from  various  angles.  It  may  be 
considered  from  the  standpoint  of  admin- 
istrative difficulties,  revenue  received,  oppo- 
sition from  the  persons  taxed,  ease  of  secur- 
ing a  uniform  burden,  justice  between  the 
assessment  and  taxation  of  properties  in  a 
particular  class,  and  justice  between  this 
class  and  property  in  other  classes.  That 
any  tax  system  will  violate  none  of  these 
requirements  is  too  much  to  expect,  yet 
many  tax  laws  are  such  that  unnecessary 
burdens  are  placed  on  those  who  administer 
them  and  much  uncertainty  exists  as  to  the 
justice  of  the  tax.  The  New  York  laws 
taxing  public  ser\ace  corporations  are  not 
free  from  serious  difficulties. 

The  first  important  difficulty  which  ap- 
peared, and  which  still  remains  in  the  as- 
sessments for  local  purposes,  was  the  at- 
tempt to  apply  the  general  property  tax  to 
railroads  and  later  to  other  public  utilities 
Tax  litigation  began  as  early  as  1834  and 
was  common  in  succeeding  years.  The 
question  causing  the  most  difficulty  was  the 
correct  method  of  property  valuation. 
That  the  system  was  unsatisfactory  is  evi- 
dent from  the  reports  of  the  state  assessors 


and  comptrollers.  The  state  comptroller  in 
his  report  of  1852,  for  example,  advanced 
the  opinion  that  neither  capital  stock  nor 
actual  cost  could  be  taken  as  the  true  meas- 
ure of  value.  Neither  did  he  consider  the 
district  assessors  capable  of  ascertaining  the 
value  of  railroad  property.  He  suggested 
that  such  assessments  might  better  be  made 
by  county  or  even  state  officials  and  the 
value  certified  back  to  the  local  districts  in 
proportion  to  road  mileage.^*  The  legis- 
lature made  the  first  attempt  to  deal  with 
the  difficulty  in  1857,^^  when  railroad  tax- 
ation was  placed  under  a  separate  statute. 
Real  estate,  including  the  roadbed,  tracks, 
etc.,  was  still  to  be  assessed  locally  in  the 
same  manner  as  the  real  estate  of  individ- 
uals. Personal  property,  however,  was  to 
be  assessed  by  the  assessors  in  the  district 
where  the  principal  office  of  the  company 
was  located.  This  same  method  is  still 
used  for  the  assessment  and  taxation  of 
public  utilities  for  local  purposes  and  the 
same  difficulties  and  injustices  remain  that 
have  characterized  it  from  the  lirst.  These 
were  recognized  by  the  special  tax  commis- 
sion to  which  we  have  already  referred  and 
since  the  same  conditions  still  exist,  magni- 
fied, of  course,  by  the  greater  complexity  of 
the  companies,  a  short  quotation  from  their 
report  will  be  helpful. 

"The  system  of  taxing  railroads  in  the  state  of 
New  York  is  as  imperfect  and  objectionable  as  it 
well  might  be.  The  roadbeds  and  real  estate  of 
the  companies  are  valued  and  assessed  in  the  dif- 
ferent towns  through  which  the  line  of  the  road 
extends,  according  to  no  uniform  standard,  but  at 
the  discretion,  or  rather  caprice,  of  the  local  as- 
sessors, from  whose  decisions  there  is  practically 
no  appeal.  In  some  towns  the  standard  of  val- 
uation of  the  property  is  reported  to  depend  on 
the  amount  annually  required  to  defray  the  high- 
way expenditures ;  and  in  another  instance  the 
erection  of  an  expensive  bridge  over  a  navigable 
stream  was  regarded  by  one  of  the  towns,  on 
whose  territory  the  bridge  abuts,  as  a  sufficient 
warrant  for  the  erection  of  a  new  school  house. 
In  one  town  where  a  company  had  substituted  an 
expensive  station  for  a  dilapidated  one,  to  the 
great  benefit  of  the  town,  the  erection  of  the 
building  was  immediaely  made  the  occasion  of  a 
large  increase  in  the  taxation  to  which  the  com- 
pany was  subjected.  The  effect  of  this  was  that 
the  company  concluded  not  to  repeat  the  building 
of  any  more  expensive  station  houses  along  their 
line,  but  would  get  along  with  the  cheapest  build- 
ings possible ;  or,  in  other  words,  the  action  of 
one   town  in  respect  to  taxation   was  made  to  re- 


^*  Annual  report  of  the  New  York  state  comp- 
troller. Assembly  Documents,  1852,  vol.  I,  no.  10. 
15  AVw  York  statutes,  1857,  ch.  536. 
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suit  in  detriment  to  all  other  towns  on  the  line  of 
the  road,  whose  need  for  improved  station  houses 
might  be  equally  or  more  imperative."  i* 

This  unequal  and  arbitrary  assessment  of 
public  utility  property  by  local  assessors, 
as  indicated  by  tlie  aliove  quotation,  has 
been  responsible  for  a  large  part  of  the  liti- 
gation that  has  come  before  the  courts. 
They  have  been  asked  to  decide  upon  jus- 
tice in  values,  yet  have  been  far  from  con- 
sistent in  their  decisions.  Most  of  the  de- 
cisions in  the  70's  and  80's  attributed  an 
important  place  to  earnings.  The  court  of 
appeals,  for  example,  in  1871  held  that  the 
assessors  were  justified  in  taking  into  con- 
sideration the  earning  power  of  the  road 
considered  as  a  whole.  This  was  because 
"  a  railroad  through  the  town  only,  having 
no  connection  at  either  end,  would  be  of  no 
value.  The  erections  and  superstructure 
would  destroy  its  value  for  farming  pur- 
poses. .  .  .  Each  piece  of  property  is  to  be 
estimated  in  connection  with  its  position 
and  the  business  and  profit  to  be  derived 
therefrom.  The  road  in  question  is  part  of 
a  whole  and  is  to  be  valued  as  such.  This 
is  independent  of  the  taxation  of  the  cap- 
ital. It  is  the  estimate  of  the  value  of  the 
real  estate  for  railroad  purposes  as  a  mill 
is  to  be  estimated  at  its  value  for  milling 
purposes  and  not  at  its  value  for  a  church 
or  banking  house."  ^' 

In  1897,  however,  this  same  court  held 
the  reproduction  cost  to  be  the  proper  basis 
for  maximum  valuation.  The  company  in 
question  had  been  assessed,  the  cost,  rentals, 
and  earnings  having  been  taken  into  con- 
sideration. This  assessment  was  admitted 
to  be  higher  than  the  cost  of  reproduction. 
The  court  pointed  out  the  difficulty  in  form- 
ulating any  general  rule  for  valuation,  but 
held  that  the  cost  of  reproduction  seemed 
to  be  the  just  and  reasonable  rule  and  it 
could  conceive  of  no  rea.son  for  assessing 
the  property  at  a  sum  greater  than  this. 
Whether  it  was  really  worth  what  it  would 
cost  to  reproduce  it  would  depend  upon  the 
earning  capacity  of  the  road  after  it  was 
built.  The  value  of  a  railroad  for  taxation 
might  be  much  less  than  the  actual  cost  of 
producing  the  property  in  the  condition  in 
which  it  was  found  by  the  assessors,  but  it 
could  never  exceed  it.    Any  method  of  as- 

^'  Assembly  Documents,  1871,  vol.  3,  no.  39. 
^'  Buffalo  and  State  Line  Railroad  Company  v. 
Assessors,  48  N.  Y.  70. 


sessment  was  erroneous  which  included  the 
privileges  and  franchises  of  a  company  in 
the  value  of  its  real  estate. ^"^ 

In  commenting  on  this  decision  the  New 
York  Public  Service  Commission  for  the 
second  district  took  the  position  that  the 
real  ground  for  the  decision  was  not  that 
the  cost  of  reproduction  was  necessarily  a 
true  basis  of  value  but  that  it  was  the  only 
practical  and  practicable  one.  The  reason- 
ing of  the  court  was  interpreted  somewhat 
as  follows :  The  assessors  were  to  assess  the 
real  estate,  and  when  they  began  to  deter- 
mine how  much  was  earned  from  intan- 
gibles and  franchises,  erroneous  decisions 
would  necessarily  result.  Such  determina- 
tions were  too  great  for  the  average  assessor, 
so  the  court  adopted  the  cost  of  reproduc- 
tion with  all  its  known  absurdities  and  in- 
consistencies. In  one  town  five  miles  of 
track  may  have  been  constructed  with  little 
expense,  while  in  an  adjoining  one  cuts  and 
fills  may  have  been  expensive.  One  portion 
would  be  of  as  great  value  to  the  operation 
of  the  road  as  another.  If  there  was  any 
theory  upon  which  discrepant  theories  could 
be  justified  it  was  cost  of  reproduction.^* 

This  interpretation,  however,  minimizes 
the  logic  of  the  court's  decision.  If  the 
property,  track,  buildings,  etc.,  are  to  be 
assessed  piecemeal  and  disjointedly,  then 
the  reproduction  cost  would  represent  the 
maximum  value  any  particular  portion 
could  have.  Very  often  the  value  might  be 
less  than  this.  Only  when  the  company  is 
assessed  as  a  whole  can  the  earning  capacity 
be  considered,  since  this  is  an  attribute  of 
the  whole  plant  and  not  of  any  small,  iso- 
lated part. 

These  cases  but  illustrate  the  situation. 
Numerous  others  might  be  cited,  with  other 
variations  in  the  suggestions  for  determin- 
ing value.  They  give  evidence  that  judges 
and  attorneys  have  been  unable  to  devise  a 
workable  scheme.  In  the  meantime  the  as- 
sessors continue  to  use  their  own  guess- 
work in  valuations.  Many  assessors  do  not 
have  the  time  or  inclination  to  use  such 
schemes  as  the  courts  have  formulated, 
while  many  do  not  possess  the  ability  to  use 
them  even  if  they  might  desire  to  do  so. 
Consequently  the  same  difficulties  in  assess- 

^*  Delaware,  Lackawanna,  and  Western  Rail- 
road Company  v.  Clapp,  152  N.  Y.  490. 

^'  Report  of  the  New  York  Public  Service 
Commission,  Second  District,  1913,  vol.  Ill,  p.  306. 
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ing  and  taxing  public  utilities  locally  that 
have  been  evident  fron:\  the  beginning  still 
exist.  These  are  intensified  by  the  increased 
number,  size,  and  complexity  of  the  plants. 
Complaints  of  inequality  continue  and 
numerous  cases  of  litigation  arise. 

Assessment  and  taxation  for  state  pur- 
poses, though  somewhat  complicated,  has 
been  more  satisfactory  from  the  standpoint 
of  litigation.  It  has  sometimes  been  neces- 
sary for  the  courts  to  determine  just  what 
the  gross  earnings  have  been  or  what  part 
of  them  has  been  derived  from  business 
"  originating  and  terminating  within  the 
state  ".  The  taxes  on  capital  stock,  gross 
earnings,  and  dividends  are  more  definite 
and  more  easily  assessed  than  the  old  prop- 
To  be  concluded  in 


erty  tax,  which  no  doubt  marks  an  advance. 
With  these  varied  bases,  however,  it  is  im- 
possible to  compare  the  tax  burdens  of  the 
ditferent  utilities  or  to  know  when  one  class 
of  property  is  being  dealt  with  more 
severely  than  another.  The  taxation  of 
dividends  is  neither  just  nor  satisfactory. 
The  statute  is  made  applicable  to  dividends 
received  by  one  corporation  from  other 
New  York  corporations  to  the  extent  that 
the  second  corporation  has  derived  its  earn- 
ings from  New  York  state  business.  This 
mav  pile  several  taxes  on  the  same  earnings 
and  is  particularly  unjust  to  those  public 
utility  companies  which  have  required  the 
organization  of  groups  controlled  by  hold- 
ing companies, 
the  December  number. 


THE  EXCESS  PROFITS  TAX  OF  1917 

GEORGE  E.   HOLMES 
PART  II 


Subject  to  the  foregoing  limitations,  the 
invested  capital  of  a  corporation  or  part- 
nership was  declared  by  the  law  to  be  : 

(4)  Actual  cash  paid  in.  That  is,  the 
actual  cash  put  into  the  business  by  the 
stockholder  or  member  as  his  contribution 
of  capital.  Payment  for  stock  by  notes  was 
not  mentioned  in  the  law,  but  was  held  by 
the  regulations  not  to  be  payment  in  cash. 
Notes  were  classed  as  "  tangible  property  " 
subject  to  rules  set  forth  in  the  following 
paragraph. 

(5)  The  actual  cash  value  of  tangible 
property  paid  in  other  than  cash,  for  stock 
or  shares  in  the  corporation  or  partnership." 
The  statute  further  provided  that  the  value 
of  such  property  was  to  be  taken  as  of  the 
time  at  which  it  was  paid  in.  No  subse- 
quent increase  in  value  was  to  be  consid- 
ered except  in  one  class  of  cases,  that  is, 
where  corporations  or  partnerships  had, 
prior  to  January  1,  1914,  issued  stock  or 
shares  of  greater  par  value  than  the  actual 
cash  value  of  the  property  acquired,  in 
which  cases  the  actual  cash  value  of  the 
property   on    January    1,    1914,   might   be 

^  The  British  law  is  that  where  assets  have  not 
been  acquired  by  purchase,  "  the  value  of  the 
assets  at  the  time  when  they  became  assets  of  the 
trade  or  business  "  shall  be  invested  capital  with- 
out regard  to  the  par  value  of  the  shares  issued 
therefor. 


taken,  but  not  to  exceed  the  par  value  of 
the  stock  or  shares  in  exchange  for  which 
such  property  was  acquired.  This  placed  a 
premium  on  over-capitalization  and  penal- 
ized conservatism.  As  most  small  corpora- 
tions are  conservatively  capitalized,  the  re- 
striction hit  the  little  fellow — a  result,  of 
course,  not  intended  by  the  legislators. 
Nevertheless,  the  language  of  the  statute 
was  plain  and  no  relief  could  be  extended 
by  the  administrative  officials. '^ 

Fortunately,  the  statute  was  broad 
enough  to  take  care  of  a  case  where  the 
capitalization  of  a  company  was  not  in- 
tended to  correspond  to  the  value  of  the 
property  contributed  by  the  stockholders  or 
members,  unless  such  property  happened  to 
be  patents,  trade  marks,  trade  brands,  or 
good  will,  with  respect  to  which  classes  of 
property  stringent  inhibitions  were  consid- 
ered necessary.  As  to  tangible  property, 
however,  a  broad  and  equitable  ruling  was 
possible,  in  which  it  was  held  tliat  where  it 
could  be  shown  by  evidence  satisfactory  to 
the  Commissioner  that  the  property  had 
been  conveved  to  a  corporation  or  partner- 
ship by  gift  or  at  a  value,  accurately  ascer- 
tainable or  definitely  known  as  at  the  date 
of  conveyance,  clearly  and  substantially  in 

T  The  new  bill  omits  the  provision  allowing  the 
value  of  tangible  property  of  January  i,  igH.  *» 
be  considered. 
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excess  of  the  cash  or  the  par  value  of  the 
stock  or  shares  paid  therefor,  the  amount 
of  surh  excess  value  would  he  deemed  to  be 
paid-in  surplus.  This  ruling  extended  re- 
lief in  many  cases  where  at  the  time  of 
organization  it  had  not  been  considered 
necessary  that  the  par  value  of  the  stock 
should  be  as  great  as  the  value  of  the  prop- 
erty thereby  acquired  by  the  corporation, 
provided  the  property  was  not  of  the  in- 
hibited classes." 

(6)  Patents  and  copyrights, **  when  paid 
for  in  stock  or  shares,  could  be  included  in 
invested  capital  only  to  the  extent  of  (a) 
the  actual  cash  value  thereof  at  the  time  of 
payment,  or  (b)  the  par  value  of  the  stock 
issued  therefor.  Here  we  find  an  arbitrary 
limitation  that  might  be  fair  in  most  cases, 
but  again  penalized  the  conservative  citizen, 
or  he  who  felt  at  the  time  he  formed  his 
corporation  that  he  was  well  within  his 
rights  when  he  issued  only  a  nominal 
amount  of  capital  stock  for  a  valuable 
patent  or  copyright.  It  has  been  argued 
that  the  par  value  of  the  stock  must  have 
fairly  indicated  the  value  which  the  owner 
himself  placed  on  his  patent  when  the 
transaction  took  place  and  is,  therefore,  a 
fair  limit  on  the  value  which  should  be 
allowed  for  the  purpose  of  ascertaining  his 
invested  capital.  But  this  argument  merely 
begs  the  question,  for  it  does  not  take  care 
of  the  exceptional  case.  In  such  case,  the 
taxpayer  has  no  relief,  because,  forsooth, 
its  invested  capital  can  be  ascertained  most 
"  satisfactorily  "  under  the  express  provis- 
ions of  the  statute  and  he  cannot  plead  for 
special  consideration  under  the  much  dis- 
cussed Section  210  of  the  law. 

(7 )  Good  will,  trade  marks,  trade  l:)rands, 
the  franchises  of  a  corporation  or  partner- 
ship, or  other  intangil)le  property,  when 
paid  for  in  stock,  rould  be  included  in  in- 
vested caj)ital  only  if  acquired  prior  to 
March  3,  1917  (the  date  when  the  first 
excess  profits  tax  went  into  effect),  and 
only  to  the  extent  of  (a)  the  actual  casli 
value  of  such  property  at  the  time  it  was 

'  Whether  intentionally  or  not,  the  new  bill 
seems  to  prohibit  any  v.iluc  preator  than  the  par 
value  of  the  stock  issued  therefor  fo  he  tlaime  1 
a.<i  invested  capif.al.  i'iJf  sec.  326,  subriiv.  (a), 
clause  2. 

*  In  the  British  law,  patents  and  secret  pro- 
cesses are  deemed  to  be  "material  assets,"  a  phrase 
e<|uivalent  to  "  tangible  i)roperty "  used  in  our 
law.  Hence  such  assets  are  treated  as  indicated 
in  note  6  above. 


acquired,  or  (b)  the  par  value  of  the  stock 
issued  therefor,  or  (c)  tAventy  per  cent  of 
the  par  value  of  the  total  stock  or  shares 
outstanding  on  March  3,  1917.  Here  again 
was  a  large  dose  of  medicine  intended  for 
the  over-capitalized  corporation,  but  which 
had  to  be  swallowed  by  all  who  came  in 
the  same  category — the  medicine  may  have 
been  all  right,  but  the  prescription  should 
not  have  called  for  the  same  sized  dose  in 
all  cases.  In  this  case,  as  in  the  case  of 
patents  and  copyrights,  the  par  value  of 
the  stock  may  have  been  a  fair  indication 
of  the  value  placed  upon  the  good  will  at 
the  time  it  was  acquired  in  exchange  there- 
for, but  the  provision  allowing  only  one- 
fifth  of  the  par  value  of  the  total  stock 
outstanding  as  a  limit  can  be  explained 
only  as  legislation  intended  to  affect  certain 
individual  cases  or  a  small  group  of  cases 
in  a  large  class.  Hence,  he  who  may  have 
purchased  a  going  business  whose  most  val- 
uable asset  was  its  good  will  received  only 
partial  recognition  of  his  investment  if  he 
had  incorporated  his  business  prior  to 
March  3,  1917,  and  no  recognition  if  he 
had  incorporated  thereafter.  On  the  other 
hand,  if  instead  of  purchasing  the  business 
as  an  individual  and  thereafter  incorporat- 
ing he  had  first  formed  the  corporation, 
taken  its  stock  in  exchange  for  the  cash  he 
proposed  to  pay  for  the  business  and  had 
the  corporation  purchase  for  cash,  full 
credit  was  given  for  the  good  will  acquired. 
Thus  six  and  half  a  dozen  are  not  always 
the  same. 

The  British  law  provides  that  "  where  a 
trade  or  business  has  been  converted  into  a 
company  and  the  shares  in  the  company  are 
wholly  or  mainly  held  by  the  person  who 
was  the  owner  of  the  trade  or  business,  no 
value  sliall  be  attached  to  those  shares  so 
far  as  they  are  represented  by  good  will  or 
otherwise  than  by  material  assets  of  the 
company  unless  the  Commissioners  of  In- 
land Revenue  in  special  circumstances 
otherwise  direct."  This  affords  an  entirely 
different  treatment  of  the  difficulty  sought 
to  be  remedied  in  our  law  by  indiscriminate 
use  of  the  surgeon's  knife.  For  one  thing, 
it  places  the  means  of  relief  in  the  hands 
of  the  administration  officials  who  can  view 
the  particular  circumstances  at  close  range. 
It  may  be  interesting  to  add  that  our  new 
revenue  bill  proposes  to  allow  patents,  copy- 
rights, secret  processes  and  formulae,  good 
will,    trade    marks,    trade    brands,    fran- 
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chises,  and  other  like  property  paid  in  for 
shares  of  stock  prior  to  March  3,  1917,  in 
an  amount  not  exceeding  the  lowest  of  the 
following:  (a)  the  actual  cash  value  of 
such  property  at  the  time  paid  in,  (b)  the 
par  value  of  the  stock  or  shares  issued 
therefor,  or  (c)  in  the  aggregate  twenty 
per  cent  of  the  total  stock  or  shares  of  the 
corporation  outstanding  on  March  3,  1917. 
If  the  stock  was  issued  for  patents  or  copy- 
rights after  March  3,  1917,  (c)  above  will 
be  twenty  per  cent  of  the  par  value  of  the 
stock  outstanding  at  the  beginning  of  the 
year ;  if  issued  for  any  other  of  the  classes 
of  property  specified  above,  no  allowance 
may  be  had  for  invested  capital.  No  pro- 
vision is  made  for  taking  care  of  excep- 
tional cases  where  this  arbitrary  restriction 
may  work  hardship. 

(8)    Paid-in  or  earned  surplus  and  un- 
divided  profits   used  or  employed    in   the 
business,    exclusive    of    undivided    profits 
earned  during  the  taxable  year,  may  be  in- 
cluded in  invested  capital.     This  allowance 
is,  of  course,  necessary  since  either  paid-in 
surplus  or  earned  surplus  is  as  much  a  con- 
tribution to  the  capital  of  the  corporation 
as  the  original  payment  of  cash  or  property 
by  the  stockholders.     The  law  by  implica- 
tion excludes  any  surplus  on  the  books  of 
accouiit  which  has  not  been  actually  paid  in 
or  earned.     Thus,  it  is  of  no  avail  for  a 
corporation  to  create  a  book  surplus  by  re- 
appraisal of  its  property,  and  any  such  re- 
appraisal   is    expressly    required,    by    the 
regulations,  to  be  eliminated  from  the  bal- 
ance sheet.     Surplus  and  undivided  profits 
may  be  included  only  if  used  and  employed 
in  the  business,  and  therefore  any  loss  in 
the  assets  of  the  corporation  due  to  deple- 
tion, depreciation,  or  obsolescence  must  be 
deducted   from  the  surplus  shown  on  the 
books  of  account  in  order  to  arrive  at  the 
actual  surplus  and  undivided  profits  during 
the  taxable  year.     The  law,  however,  con- 
tains no  requirement  that  depreciation  or 
other  losses  should  be  taken  into  considera- 
tion in  computing  the  invested  capital  with 
respect  to  the  cash  or  property  originally 
paid  in  by  the  stockholders  or  members, ^° 
nor  does   it   require   that   such   capital   so 
originally  paid  in  be  used  or  employed  in 
the  business  in  order  to  be  considered  as 
invested  capital.     Congress  apparently  had 

^°  The  British  law  provides  for  proper  deduc- 
tion for  wear  and  tear  or  replacement  in  all  cases. 


in  mind  that  the  stockholders  should  be  en- 
titled to  a  deduction  based  upon  the  capital 
originally  paid  in  whether  or  not  such 
amount  had  been  reduced  by  losses.  Thus, 
there  is  nothing  in  the  law  which  requires 
any  consideration  to  be  given  to  a  deficit 
or  impairment  of  capital,  unless  perhaps 
in  the  case  of  a  corporation  which  has  paid 
dividends  from  time  to  time  without  taking 
into  proper  consideration  the  constant  loss 
due  to  depreciation  of  its  plant,  machinery 
or  other  physical  property,  as  it  might  be 
argued  that  such  a  corporation  had  in  fact 
paid  back  to  the  stockholders  a  part  of 
their  original  contribution  of  capital 
through  dividends  which  represented  not 
only  the  net  profits  of  the  concern  but  in 
addition  receipts  which  to  it  represented  a 
return  of  capital  rather  than  a  profit.  The 
regulations  held  that  inasmuch  as  the  law 
provided  that  all  income  of  a  corporation 
or  partnership  should  be  deemed  to  be  re- 
ceived from  its  trade  or  business,  all  the 
surplus  or  undivided  profits  of  a  corpora- 
tion or  partnership  (exclusive  of  undivided 
profits  earned  during  the  year)  from  what- 
ever source  derived,  would,  unless  invested 
in  inadmissible  assets,  be  deemed  to  be  used 
or  employed  in  the  business  and  might  be 
included  in  invested  capital. 

The  act  expressly  provides  that  "  paid-in 
or  earned  surplus  and  undivided  profits 
used  or  employed  in  the  business,  exclusive 
of  undivided  profits  earned  during  the  tax- 
able year,"  might  be  included  as  invested 
capital.  The  omission  of  the  word  "  sur- 
plus "  in  the  second  clause  of  the  language 
quoted  seems  to  indicate  that  Congress  in- 
tended to  permit  surplus  earned  during  the 
year  to  be  included  as  invested  capital. 
The  use  of  the  phrase  "  undivided  profits  " 
when  the  word  "  profits "  would  clearly 
have  excluded  all  earnings  of  the  year,  or 
the  use  of  the  language  in  a  Senate  draft 
of  the  bill  that  "  income  of  a  trade  or 
business  arising  during  the  taxable  year 
shall  not  be  included  as  capital  employed 
during  such  year"  would  have  unmistak- 
ably expressed  an  intention  to  exclude  all 
earnings  of  the  year,  and  would  lead  to 
the  conclusion  that  under  the  general  rules 
of  construction  of  a  statute  the  taxpayer 
would  be  entitled  to  include  in  invested 
capital  as  much  of  the  earnings  of  the  year 
as  were  permanently  invested  and  employed 
in  the  business.  The  regulations,  however, 
expressly  exclude  all  profits  earned  during 
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the  taxable  year,  and  this  is  one  of  the  very 
few  instances  in  which  the  regulations 
adopted  a  ruling  less  favorable  to  the  tax- 
payer than  the  language  of  the  statute 
might  reasonably  have  supported.  The 
difficulty  of  distinguishing  between  current 
eamings  actually  reinvested  in  the  business 
during  the  year  and  earnings  merely  accu- 
mulated for  distribution  at  the  end  of  the 
year  may  have  militated  against  the  broader 
construction  of  this  provision  of  the  stat- 
ute. The  British  law  (Finance  [No.  2] 
Act,  1915)  was  silent  as  to  including  the 
earnings  of  the  year  as  invested  capital, 
but  a  subsequent  amendment  ( Finance  Act, 
1916,  s.  52)  expressly  excluded  all  earn- 
ings of  the  year.  This  may  have  influ- 
enced the  advisory  committee  which 
drafted  our  regulations,  but  does  not  settle 
the  meaning  of  our  statute.  The  new  bill 
excludes  "  surplus  and  undivided  profit.? 
earned  during  the  taxable  year." 

In  a  preceding  paragraph  reference  was 
made  to  a  requirement  that  losses  due  to 
depreciation,  obsolescence,  or  other  causes 
be  deducted  from  invested  capital.  On  the 
other  hand,  under  certain  conditions  the 
regulations  provided  for  the  reconstruction 
of  surplus  and  undivided  profits  account  in 
cases  where  amounts  had  been  expended  in 
the  past  for  the  acquisition  of  plant,  equip- 
ment, tools,  patterns,  furniture,  fixtures,  or 
like  tangible  property,  having  a  useful  life 
extending  substantially  beyond  the  year  in 
which  the  expenditure  was  made  and  which 
had  been  charged  as  current  expense.  Such 
items  were  permitted  to  be  restored  to  the 
surplus  account  when  the  assets  were  still 
owned  and  in  active  use  by  the  taxpayer 
during  the  taxable  year,  proper  deduction 
for  depreciation  or  obsolescence  being  con- 
sidered. Amounts  expended  in  the  past 
for  good  will,  trade  marks,  and  similar 
intangible  asset.s  were  permitted  to  be  re- 
stored to  invested  capital  only  if  such 
assets  had  been  explicitly  paid  for  in  the 
manner  prescril>efl  by  the  statute.  When 
expenditures  had  been  made  for  the  gen- 
eral development  of  intangible  assets,  and 
charged  as  current  expense,  no  readjust- 
ment was  allowed.  Further,  in  no  ca.se 
were  amounts  which  had  been  charged  to 
expense  allowed  to  be  restored  to  inves'ed 
canit^il  where  ^nrh  amounts  had  been  de- 
ducted in  computing  taxable  income  upon 
income  tax  returns  for  191,3  for  subsenue'n 
years,  unless  the  Treasury  Department  had 


disallowed  such  deduction.  Similarly  in 
the  British  law,  where  an  asset  has  been 
written  down  but  the  sum  written  off  is  not 
allowed  as  a  deduction  for  the  purposes  of 
the  income  tax,  it  may  be  written  back  for 
the  purpose  of  increase  of  capital. 

The  invested  capital  of  an  individual 
was  governed  by  practically  the  same  rules 
as  those  indicated  above  except,  of  course, 
that  the  questions  with  respect  to  the  issue 
of  stock  or  shares  in  exchange  for  property 
were  not  applicable  to  his  case.  The  diffi- 
culties of  determining  the  invested  capital 
of  an  individual  were,  however,  many  and 
great.  Where  the  individual  kept  books  of 
account  the  problem  was  comparatively 
simple.  Where  he  did  not  keep  books  of 
account  the  computation  of  invested  capital 
was  in  most  cases  not  very  satisfactory  and 
the  experience  of  the  department  with  such 
cases  probably  was  in  large  measure  the 
reason  for  not  imposing  an  excess  profits 
tax  on  individuals — or  partnerships — in  the 
provisions  of  the  new  revenue  bill. 

Nominal  Capital 

Section  209  of  the  law  provided  that  in 
cases  where  a  trade  or  business  had  no  in- 
vested capital  or  not  more  than  a  nominal 
capital  a  flat  tax  of  eight  per  cent  should 
be  levied  on  the  taxable  income  in  excess 
of  $3,000  in  the  case  of  a  corporation  and 
$6,000  in  the  case  of  a  domestic  partner- 
ship or  a  citizen  or  resident  of  the  United 
States.  The  phrase  "  no  invested  capital 
or  not  more  than  a  nominal  capital,"  was 
an  unfortunate  choice  of  language.  The 
history  of  the  legislation  seems  to  indicate 
that  Congress  had  in  mind  such  businesses 
or  trades  as  did  not  require  capital,  except 
incidentally,  such  as  the  business  of  a  pro- 
fessional man  or  agent,  and  in  this  light 
the  regulations  were  drafted.  That  is,  an 
attempt  was  made  to  apply  the  eight  per 
cent  tax  to  the  classes  of  business  engaged 
principally  in  rendering  personal  service, 
in  which  the  employment  of  capital  is  not 
necessary  and  the  earnings  of  which  are  to 
be  ascril)ed  p>rimarily  to  the  activities  of 
the  owners.  The  mere  fact  that  invested 
capital  of  a  particular  business  is  merely 
nominal  under  the  rules  laid  down  by  the 
statute  (e.  g.  conducted  almost  entirely  on 
borrowed  money)  was  held  not  to  bring 
the  business  within  the  provisions  relating 
to  nominal  capital  if  the  corporation  was 
of  a  class  which  necessarily  and  custom- 
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arily  required  capital  for  its  operation. 
The  obscure  language  of  Section  209  bids 
fair  to  be  the  subject  of  litigation  "  when 
the  war  is  over."  The  rulings  of  the 
Treasury  Department  did  not  draw  a  clear 
distinction  with  respect  to  nominal  capital. 
One  of  the  conditions  insisted  upon  by  the 
Department  was  that  the  earnings  of  the 
corporation  should  be  the  result  primarily 
of  the  activities  of  the  owners.  Thus,  the 
business  of  a  barber  was  held  to  be  one 
which  came  within  the  scope  of  Section 
209,  and  in  the  case  of  a  corporation  which 
operated  a  barber  shop  the  imposition  of 
the  tax  at  the  graduated  rates  or  at  the 
very  favorable  flat  rate  was  made  to  de- 
pend upon  whether  or  not  the  stockholders 
of  the  corporation  were  actively  engaged  as 
barbers,  etc.,  in  the  shop.  If  the  principal 
stockholders  were  so  actively  engaged,  the 
fact  that  the  corporation  might  have  a  con- 
siderable amount  of  capital  actually  in- 
vested in  the  business  or  might  employ  a 
large  number  of  barbers  did  not  appear  to 
take  it  out  of  the  eight  per  cent  class.  The 
difficulty  of  drawing  the  line  is  obvious. 
The  defect  of  the  statute  is  again  that  it 
did  not  make  provision  for  treating  the  ex- 
ceptional case. 

The  Deduction 

The  statute  provides  for  a  deduction  of 
the  same  percentage  of  the  invested  capital 
for  the  taxable  year,  as  the  average  amount 
of  the  annual  net  income  of  the  trade  or 
business  during  the  pre-war  period  was  of 
the  invested  capital  for  the  pre-war  period, 
but  in  no  case  less  than  seven  nor  more  than 
nine  per  centum  of  the  invested  capital  for 
the  taxable  year.  In  addition,  a  domestic 
corporation  was  allowed  the  sum  of  $3,000, 
and  a  domestic  partnership  or  a  citizen  or 
resident  of  the  United  States,  the  sum  of 
$6,000.  The  calculation  of  the  net  income 
and  invested  capital  for  the  pre-war  period 
(1911,  1912,  and  1913),  a  procedure  which 
was  often  difficult,  complicated,  and  expen- 
I  sive  to  the  taxpayer,  was  required  for  the 
1  purpose  of  obtaining  a  maximum  additional 
I  deduction  of  two  per  cent.  The  regula- 
tions provided  that  if  the  taxpayer  was 
satisfied  with  a  seven  per  cent  deduction 
the  computation  for  the  pre-war  period 
might  be  omitted,  but  a  taxpayer  who 
could  show  with  reasonable  certainty  from 
general  indications  that  his  or  its  earnings 
in  the  pre-war  period  must  have  exceeded 


nine  per  cent  was,  nevertheless,  compelled 
to  prove  that  fact  with  all  the  precision 
required  by  the  law  in  order  to  obtain  more 
than  the  minimum  deduction.  Before  the 
law  had  been  administered  very  long  the 
conclusion  seemed  to  be  pretty  general  that 
consideration  of  the  pre-war  period  added 
greatly  to  the  complication  of  the  law,  and 
the  only  distinctive  feature  remaining  in 
the  law  of  the  "  war  profits  "  plan  pro- 
posed by  the  Senate  might  well  have  been 
discarded  for  a  single  rate  of  deduction 
applicable  to  all  corporations.  A  single 
rate  of  eight  per  cent  was  in  fact  provided 
in  the  law  for  all  corporations  formed  since 
the  pre-war  period.  No  recognition  was 
given  in  the  statute  to  the  fact  that  the 
normal  rate  of  profit  is  not  uniform  in  all 
lines  of  business  and  that  while  a  deduc- 
tion of  seven  per  cent  might  be  sufficient  in 
the  case  of  a  stable  financial  or  industrial 
concern,  a  business  of  greater  financial 
hazard  should  be  entitled  to  a  larger  re- 
turn before  its  profits  were  considered 
"  excessive  ".  Of  course,  as  the  Secretary 
of  the  Treasury  has  so  forcibly  stated,  "  the 
excess  profits  tax  must  rest  upon  the  wholly 
indefensible  notion  that  it  is  a  function  of 
taxation  to  bring  all  profits  down  to  one 
level  with  relation  to  the  amount  of  cap- 
ital invested  and  to  deprive  industry,  fore- 
sight, and  sagacity  of  their  fruits."  Never- 
theless, if  such  tax  is  justifiable  under 
extraordinary  circumstances,  a  distinction 
might  very  well  have  been  made  between  a 
business  in  which  capital  runs  little  risk  of 
dissipation  and  a  business  in  which  the 
taxpayer  not  only  risks  the  possible  loss  of 
productive  power  of  his  capital,  but  even 
the  capital  itself.  It  has  been  urged  that 
various  rates  of  deduction  be  allowed,  cor- 
responding to  the  financial  hazard  of  the 
business,  but  up  to  the  present  time  the 
difficulty  of  establishing  general  rules  in 
that  respect  have  seemed  insurmountable 
and  Congress  apparently  does  not  entertain 
the  thought  of  leaving  the  application  of  a 
reasonable  deduction  in  particular  cases  to 
the  discretion  of  the  administrative  officials. 
The  British  law  provides  that  the  stat- 
utory percentage  of  deduction  may,  on  ap- 
plication, be  increased  with  respect  to  any 
class  of  trade  or  business.  The  Board  of 
Referees,  under  this  provision  of  the  law, 
had,  in  1917.  allowed  deductions  of  as  high 
as  twenty-three  and  one-half  per  cent  in  the 
case  of  extremely  hazardous  businesses. 
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Net  Income 

In  general,  the  statute  provides  that  the 
net  income  of  the  taxpayer  for  the  purpose 
of  the  excess  profits  tax  shall  be  the  same 
as  that  returned  for  the  purpose  of  the  in- 
come tax,  except  that  the  amount  received 
as  dividends  upon  the  stock  of  taxable  cor- 
porations shall  be  deducted.  No  distinc- 
tion is  made  between  income  received  in  the 
taxable  year  and  income  earned  in  the  tax- 
able year.  Thus  a  taxpayer  who  may  have 
performed  a  contract  in  a  preceding  year 
and  who  may  have  justly  been  entitled  to 
the  compensation  or  the  profits  in  that  year 
would,  nevertheless,  be  subject  to  the  excess 
profits  tax  merely  by  reason  of  the  fact 
that  some  accident  prevented  payment  until 
the  taxable  year.  Similarly,  one  who  may 
have  purchased  a  capital  asset  at  some  past 
date,  the  value  of  which  had  gradually  in- 
creased over  a  period  of  years,  was  taxed 
upon  the  whole  profit  thereof,  if  realized 
in  1917,  notwithstanding  it  was  the  profit 
of  many  years'  use  of  his  capital.  In  short, 
no  distinction  is  made  between  that  class 
of  income  which  might  be  described  as  the 
current  production  of  capital  and  that 
class  of  income  which  is  an  increase  of 
capital  itself.  Both  classes  may,  perhaps, 
properly  be  taxed.  But  to  tax  both  classes 
of  income  at  the  same  graduated  rates  is  in 
effect  to  apply  those  rates  in  one  instance 
to  the  amount  of  profits  earned  by  the  use 
of  capital  for  a  single  year,  and  in  the 
other  to  the  aggregate  amount  of  profits 
earned  by  the  use  of  capital  for  a  period 
of  years."  A  distinction  should  be  made 
between  the  two.  Another  situation  which 
is  not  covered  by  the  statute  is  the  case  of 
a  taxpayer  who  realized  at  one  time  in  1917 
the  fruits  of  a  period  of  activity  extending 
over  several  years,  as,  for  instance,  a  tax- 
payer engaged  for  a  number  of  years  in 
performing  a  contract  the  entire  compen- 
sation for  which  was  received  in  1917. 
Another  case,  often  mentioned,  is  that  of 
the  prospector  for  minerals  or  oil,  who, 
after  many  years  of  work  and  deprivation, 
made  a  discovery  in  1917  and  sold  his 
"  find  "  only  to  discover  that  tax  would 
take  the  greater  part  of  the  fruits  of  a  life- 
time's work  and  patience.    The  retroactive 

11  The  British  law  does  not  impose  a  tax  on  all 
gains  from  the  sale  of  capital  assets,  but  makes 
a  distinction  by  taxing  the  "  annual  "  profits  or 
gains. 


feature  of  the  law  increased  these  hard- 
ships in  many  instances,  since  transactions 
consummated  in  the  early  part  of  the  year 
were  later  discovered  to  involve  the  parties 
thereto  in  a  tax  liability  not  even  imagined 
as  possible  at  the  time  the  transaction  took 
place. 

The  Rates  of  the  Tax 

The  language  of  the  statute  prescribing 
the  rates  of  the  tax  is  so  ambiguous  that 
before  the  Treasury  Department's  final 
construction  appeared  there  were  several 
"  schools  "  of  interpretation.  The  con- 
struction finally  adopted  by  the  Treasury 
Department  was  a  compromise  between 
that  interpretation  by  which  the  rates 
would  be  applied  only  to  the  excess  profits 
over  and  abo\e  the  amount  of  the  deduc- 
tion, and  that  interpretation  by  which  the 
rates  would  be  applied  to  the  entire  income 
including  the  amount  of  the  deduction  and 
permitting  the  deduction  to  be  subtracted 
only  from  that  part  of  the  income  subject 
to  the  lowest  rate.  These  methods  may  be 
illustrated  as  follows,  assuming  the  in- 
vested capital  to  be  $20,000,  net  income 
$10,000  and  deduction  $4,600: 


A 

Net  Deduc- 

Income  tion 

Not  taxable  .  .$4600  $4600 
(15  per  cent  of 

capital)  ....   3000  None 
(5  per  cent  of 

capital)  ....    1000  None 
(5  per  cent  of 

capital)  ....    1000  None 
Remainder     of 

net   income.       400  None 


Taxable      Rate 
Income   Per  cent 
None 


3000 
1000 
1000 
400 


20 

25 
35 
45 


$10000 

$4600 

B 

$5400 

Net 

Deduc- 

Taxable 

Rate 

Income 

tion 

Income 

Per  cent 

(15  per  cent  of 

capital)  .  . .  .$3000 

$4600 

None 

20 

(5  per  cent  of 

capital)  ....    1000 

None 

$1000 

25 

(5  per  cent  of 

capital)  ....    1000 

None 

1000 

35 

(8  per  cent  of 

capital)  ....    1600 

None 

1600 

45 

Remainder    of 

net   income.     3400 

None 

3400 

60 

$10000       $4600       $7000 

The  construction  tentatively  adopted  by 
the  Treasury  Department  was  as  indicated 
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in  B  above,  which  was  finally  modified  as 
follows:  ^^ 


Net        Deduc-     Taxable      Rate 
Income        tion        Income    Per  cent 
(15  per  cent  of 

capital) $3000        $3000        None         20 

(S  per  cent  of 

capital)  ....    1000  1000        None         25 

(5  per  cent  of 

capital)  ....    1000  600         $400         35 

(8  per  cent  of 

capital)  ....    1600        None  1600         45 

Remainder     of 

income    . . .     3400        None  3400         60 


$10000        $4600        $5400 

Non-residents  and  Income  Derived   'from 
Foreign  Countries 

Non-resident  aliens  and  foreign  corpora- 
tions or  partnerships  doing  business  in  this 
countr}'  were  taxable  under  the  law  on  the 
net  income  derived  from  sources  within  the 
United  States,  and  the  invested  capital  of 
such  taxpayers  was  that  proportion  of  their 
entire  invested  capital  which  the  net  in- ' 
come  from  sources  within  the  United  States 
bore  to  their  entire  net  income. 

On  the  other  hand,  citizens,  residents, 
and  domestic  corporations  or  partnerships 
operating  in  foreign  jurisdiction  were  sub- 
ject to  the  tax  on  income  derived  from  such 
operations.  That  is,  the  law  taxed  profits 
made  in  this  country  by  foreigners  and 
profits  made  in  foreign  countries  by  our 
citizens,  residents,  and  corporations.  In 
the  case  of  corporations,  in  many  of  which 
a  large  part  of  the  stockholders  were  non- 
resident aliens,  the  expense  of  doing  busi- 
ness  under   an    American   charter   was   so 


^^  The  law  reads  as  follows: 

"  Twenty  per  centum  of  the  amount  of  the  net 
income  in  excess  of  the  deduction  (determined  as 
hereinafter  provided)  and  not  in  excess  of  fifteen 
per  centum  of  the  invested  capital  for  the  taxable 
year ; 

"Twenty-five  per  centum  of  the  amount  of  the 
net  income  in  excess  of  fifteen  per  centum  and  not 
in  excess  of  twenty  per  centum  of  such  capital ; 

"  Thirty-five  per  centum  of  the  amount  of  the 
net  income  in  excess  of  twenty  per  centum  and 
not  in  excess  of  twenty-five  per  centum  of  such 
capital ; 

"  Forty-five  per  centum  of  the  amount  of  the 
net  income  in  excess  of  twenty-five  per  centum 
and  not  in  excess  of  thirty-three  per  centum  of 
such  capital ;  and 

"  Sixty  per  centum  of  the  amount  of  the  net  in- 
come in  excess  of  thirty-three  per  centum  of  such 
capital." 


greatly  increased  by  the  burden  of  the  tax 
that  the  American  corporation  was  dis- 
solved and  the  business  reincorporated 
under  the  laws  of  some  other  country. 
While  our  foreign  business  and  financial 
operations  are  still  a  small  part  of  our 
national  activities,  it  is  well  to  consider 
whether  or  not  a  policy  of  encouraging, 
rather  than  discouraging,  the  investment  of 
capital  in  foreign  countries  by  using  Amer- 
ican corporate  charters  should  not  be  given 
weight  in  framing  our  tax  laws.  The  new 
revenue  bill  takes  a  step  in  the  right  direc- 
tion by  permitting  income,  war  profits  and 
excess  profits  taxes  paid  by  a  domestic  cor- 
poration in  any  foreign  country  upon  in- 
come received  from  sources  therein  to  be 
deducted  from  the  aggregate  similar  taxes 
imposed  on  it  by  the  bill.  But  this  does 
not  go  far  enough  to  supply  an  adequate 
remedy.  An  American  corporation  doing 
all  its  business  in  a  foreign  country  cannot 
compete  with  local  corporations  when  the 
local  tax  is  only  a  small  fraction  of  our 
tax.  Local  stockholders  of  the  American 
corporation  demur  at  the  heavy  tax  of  what 
to  them  is  a  foreign  jurisdiction — and  pres- 
ently the  American  stockholders  find  a  sen- 
timent in  favor  of  surrendering  the  Amer- 
ican charter.  Of  course,  we  can  adopt  a 
provincial  view  and  say,  "  Well,  let  'em  ", 
but  is  it  the  wisest  course? 

Neither  Great  Britain  nor  Canada  at- 
tempts to  tax  the  income  of  domestic  cor- 
porations whose  business  and  assets  are 
carried  on  and  situated  entirely  outside 
those  countries.  This  exemption  is  founded 
on  well-considered  reasons  of  policy,  and  is 
a  step  toward  comity  between  nations  in 
matters  of  taxation. 

Exceptional  Cases 

Section  210  of  the  law  provides  that  if 
the  Secretary  of  the  Treasury  is  unable  in 
any  case  satisfactorily  to  determine  the  in- 
vested capital,  the  deduction  allowed  to  the 
taxpayer  shall  be  determined  by  the  aver- 
age ratio  of  deduction  to  net  income  in  the 
cases  of  representative  concerns  engaged  in 
a  like  or  similar  trade  or  business.  This 
provision  seems  rather  to  have  been  in- 
tended as  an  aid  to  the  Treasury  Depart- 
ment in  collecting  the  tax  than  as  a  reme- 
dial measure  to  take  care  of  the  exceptional 
case.  Nevertheless,  the  Treasury  Depart- 
ment assumed  to  act  as  broadly  as  po.ssible 
under  it,  and  the  regulations  provided  that 
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"  210  cases"  would  include,  among  otliers, 
the  following: 

( 1 )  Where,  through  defective  account- 
ing or  the  lack  of  adequate  data,  it  is  im- 
possible accurately  to  compute  invested 
capital. 

(2)  Where  upon  application  by  a  for- 
eign taxpayer  the  Secretary  of  the  Treasury 
finds  that  the  expense  of  securing  the  data 
necessary  for  the  computation  of  the  in- 
vested capital  would  be  unreasonable  in 
view  of  the  amount  of  tax  involved,  or  that 
it  is  impracticable  to  determine  either  the 
"  entire  invested  capital  "  or  the  "  entire 
net  income  ". 

(3)  Long-established  business  concerns 
which  by  reason  of  ultra-conservative  ac- 
counting or  the  form  and  manner  of  their 
organization  would,  through  the  operation 
of  Sec.  207,  be  placed  at  a  serious  disad- 
vantage in  competing  with  representative 
concerns  in  a  like  or  similar  trade  or  busi- 
ness. 

(4)  Where  the  invested  capital  is  seri- 
ously disproportionate  to  the  taxable  in- 
come.   Such  cases  may  arise  through : 

(a)  The  realization  in  one  year  of 
the  earnings  of  capital  unproductively 
invested  through  a  period  of  years  or 
of  the  fruits  of  activities  antedating  the 
taxable  year ;  or, 

(b)  Inability  to  recognize  or  prop- 
erly allow  for  amortization,  obsoles- 
cence, or  exceptional  depreciation  due 
to  the  present  war,  or  to  the  necessity 
in  connection  with  the  present  war  of 
providing  plant  which  will  not  be 
wanted  for  the  purposes  of  the  trade 
or  business  after  the  termination  of  the 
war. 

There  still  remain,  however,  many  ex- 
ceptional cases  where  the  invested  capital 
can  be  .satisfactorily  ascertained  in  strict 
accordance  with  the  law  and  still  be  emi- 
nently unfair  to  the  taxpayer.  There  are 
some  ca.'ies  where  patents,  copyrights,  trade 
marks,  trade  brands,  or  good  will  acquired 
in  exchange  for  stock,  should  lie  taken  in 
at  full  value  as  invested  capital  regardless 
of  the  par  value  of  the  stock  or  the  acci- 


dent of  the  number  of  shares  that  hap- 
pened to  be  outstanding  on  a  certain  date. 
There  are  cases  where  the  value  of  such 
assets  should  be  allowed  although  no  stock 
was  ever  issued  and  no  value  is  carried  on 
the  books  of  account  of  the  corporation. 
A  case  like  that  may  arise  where  one  of 
two  partners  purchases  the  other's  half  in- 
terest in  the  good  will  of  the  business  for 
a  substantial  sum  and  subsequently  incor- 
porates without  issuing  stock  to  represent 
that  good  will.  Over-capitalization  has 
been  general,  but  not  universal,  and  under- 
capitalization should  be  brought  up  to  a 
level  as  well  as  bring  over-capitalization 
down.  Many  inequalities  of  capitalization 
of  corporations  exist  in  this  country  and 
the  formal  capitalization  is  no  criterion  of 
the  real  capitalization.  The  real  capital- 
ization cannot  always  be  reached  by  rule  of 
thumb.  Individual  consideration  of  the 
exceptional  case  is  necessary,  and  in  such 
cases  the  tax  should  be  imposed  under 
broad  general  principles  of  law  and  not  by 
minute,  arbitrary  rules.  Income  properly 
subject  to  an  excess  profits  tax  is  also  a 
matter  of  serious  consideration.  It  should 
not  in  all  cases  be  the  total  receipts  of  in- 
come in  the  taxable  year.  Consideration 
should  be  given  to  cases  where  such  receipts 
are  properly  allocated  to  some  past  period 
or  some  other  jurisdiction.  Within  definite 
limits  the  rate  of  deduction  should  be  vari- 
able to  compensate  for  the  varying  hazard 
of  investment.  In  other  words,  a  tax  of 
such  tremendous  size  and  consequences 
should  be  collected  by  the  skilful  maneu- 
vering of  a  Foch  and  not  the  brutal  mass 
attack  of  a  Hindenburg.  Great  Britain 
has  her  Board  of  Referees.  We  should 
have  ours.  Whether  or  not  such  a  board 
should  be  a  part  of  the  Treasury  Depart- 
ment or  an  independent  court  is  a  matter 
of  debate ;  whether  or  not  it  should  sit  in 
Washington  or  at  various  places  through- 
out the  country  is  a  matter  of  detail.  We 
should  have  a  body  of  able  men  with  free- 
dom to  determine  facts  unhampered  by 
arbitrary  rules  of  statute  in  order  to  lay 
the  tax  burden  where  in  justice  it  belongs 
and  not  merely  where  by  form  it  falls. 
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VALUE"  IN  REAL  ESTATE  ASSESSMENT 


CHARLES  E.  MANIERRE 
New  York  City 


It  is  a  generally  accepted  dictum  that 
property  should  be  assessed  at  its  full 
value.  Full  value  may  also  be  termed 
"  fair  market  value  ".  The  question  then 
arises  whether  these  terms  have  more  than 
one  meaning. 

The  value  of  anything  is  the  amount  of 
something  else  (ordinarily  money)  for 
whieh  it  will  exchange.  When  an  article 
is  being  sold  every  day  on  an  established 
market  it  is  a  simple  matter  to  determine 
the  value  at  any  day  or  hour  by  merely 
noting  the  market  price.  Thus  the  value 
of  wheat  is  always  definitely  determined. 
On  the  other  hand,  there  are  articles  which 
are  exchanged  only  at  long  and  irregular 
intervals.  In  such  cases  it  is  a  difficult 
matter  to  determine  their  value  at  a  time 
when  there  is  no  sale.  Land  is  one  of  the 
most  important  examples.  At  the  moment 
when  a  given  piece  of  land  is  sold  the  sell- 
ing price  measures  correctly  its  value.  But 
it  may  be  ten  years  before  that  piece  of 
land  is  sold  again.  In  the  meantime,  what 
is  its  value?  To  answer  the  question  we 
have  to  assume  a  sale  and  estimate  as 
nearly  as  we  can  what  price  would  be  paid 
for  the  land  at  the  present.  If  there  is 
reason  to  think  that  under  ordinary  cir- 
cvimstances  this  piece  of  land  could  at  pres- 
ent be  sold  for  a  certain  sum,  that  sum 
may  fairly  be  said  to  be  its  present  value. 
It  is  important  that  we  base  our  assumed 
sale  on  normal  present  conditions.  Neither 
a  hurried  forced  sale  under  foreclosure  nor 
a  lucky  sale  to  an  eccentric  millionaire 
should  be  the  basis  of  our  assumption. 

Farm  land  having  features  which  make 
it  possibly  attractive  as  suburban  property 
and  further  features  which  might  make  it 
attractive  for  extreme  improvement  by  the 
very  wealthy  may  be  said  to  have  four 
different  market  values.  The  same  piece 
of  ground  which  to  the  average  farmer 
might  appear  a  purchase  at  $24,000  might 
also  to  the  gentleman  farmer  look  attrac- 
tive at  $36,000.  To  the  developer  of 
suburban  villas  $40,000  might  not  seem 
excessive,  and  to  the  millionaire  who  ex- 


pected to  spend  $200,000  or  $300,000  in 
improvements  $60,000  to  $80,000  might 
not  stand  in  the  way  of  his  purchase.  Yet, 
after  all,  land  of  that  character  under  fore- 
closure might  on  occasion,  if  unprotected, 
sell  for  $10,000  or  $12,000.  In  such  a 
case  the  use  assumed  should  be  the  one  for 
which  it  is  most  likely,  under  normal  cir- 
cumstances, that  this  piece  of  land,  or  land 
like  it,  would  be  bought. 

Another  important  consideration,  often 
forgotten  or  violated,  is  that  the  market 
value  of  anything  is  its  present  value, 
never  some  assumed  future  value.  The 
present  value  may  be  (in  fact,  necessarily 
is)  based  on  a  future  use,  but  it  is  present 
value  and  not  future  value  that  we  are 
seeking.  In  the  case  of  vacant  city  lots 
this  consideration  becomes  very  important. 
They  are  bringing  in  no  present  return. 
Their  value  is  more  than  usually  specula- 
tive, depending  on  future  and  uncertain  re- 
turns. Their  market  value  is  not  the  price 
which  the  owner  may  hope  some  time  to 
obtain,  but  the  price  which  it  is  reasonable 
to  believe  could  be  obtained  under  normal 
circumstances  at  the  present  time. 

All  values  fluctuate  from  time  to  time, 
and  real  estate  is  no  exception  to  the  rule. 
The  purchaser  of  vacant  city  lots  may  wait 
for  thirty  years  before  he  can  obtain  again 
the  price  he  paid  for  such  lots.  The  spec- 
ulative wave  may  rise  and  fall  but  once  in 
a  half-century.  The  fluctuation  in  values 
of  suitably  improved  properties  is  not  so 
marked  but  it  exists;  and,  while  it  is 
measured  in  years  as  compared  with  stock 
market  fluctuations  measured  in  months,  it 
is  not  in  other  respects  materially  different. 
The  value  of  a  stock  for  taxation  is  taken 
as  of  the  day  when  the  tax  is  fixed.  In 
the  case  of  the  inheritance  tax,  its  value  is 
taken  as  of  the  date  of  the  death  of  the 
decedent. 

The  custom  with  real  estate  tax  values 
is  to  hold  them  more  or  less  fixed  for  years 
together.  It  is  therefore  important  that,  so 
far  as  improved  property  is  concerned,  the 
tax  should  not  be  determined  at  the  crest 
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of  a  wave  of  increased  values,  which  would 
be  unjust  to  the  owner,  nor  at  the  bottom 
of  a  depression  in  values,  which  would  be 
unfair  to  the  state. 

The  case  of  People  ex  rel.  Strong  v. 
Hart,  216  N.  Y.  513,  is  in  point.  The 
opinion  is  written  by  Chief  Justice  Willard 
Bartlett. 

The  property  in  question  had  never  been  sub- 
divided into  lots.  The  assessors,  however,  treated 
it  as  capable  of  being  thus  subdivided,  and  the 
decision  was  in  effect  that  the  assessors  had  taken 
into  consideration  matters  which  were  essentially 
speculative  in  character,  depending  upon  condi- 
tions that  might  or  might  not  exist,  and  upholds 
the  view  of  the  judge  at  special  term,  that  he  him- 
self would  be  unwarranted  in  accepting  testimony 
as  to  values  upon  the  conjectured  outcome  of  a 
proposed  venture  in  subdividing  the  property  and 
offering  it  for  sale  in  lots. 

The  matter  had  come  before  the  special  term  on 
certiorari  to  review  an  assessment  for  the  pur- 
pose of  taxation  on  the  property. 

The  decision  quotes  Justice  Cullen  i  in  the 
matter  of  Daly  v.  Smith,  i8  App.  Div.  194,  at 
page  197,  to  the  effect  that  "  when  it  is  sought  to 
show  that  a  tract  of  land  has  a  use  for  a  partic- 
ular purpose  it  must  also  be  shown  that  it  is 
marketable  for  that  purpose  or  has  an  intrinsic 
value.  .  .  .  Nearly  any  tract  of  land  or  any  farm 
can  be  cut  up  into  lots  or  villa  sites.  The  ques- 
tion is  not  whether  it  can  be  so  subdivided,  but 
whether  purchasers  for  the  lots  can  be  found  and 
also  how  speedily  found.  For  if  only  small  parts 
can  be  sold  at  intervals  and  a  number  of  years 
must  elapse  before  the  whole  property  can  be  dis- 
posed of,  it  is  apparent  that  it  would  be  unfair  to 
take  as  a  present  value  of  the  property  a  sum  only 
to  be  realized  after  a  long  laj^se  of  time."  The 
opinion  continues :  "  The  projiriety  of  pursuing 
the  course  adopted  by  the  assessors  in  the  present 
case,  therefore,  depended  upon  the  question 
whether  the  relator's  property  was  presently  mar- 
ketahle  if  subdivided  according  to  their  assumj)- 
tion." 

It  seems  to  be  made  clear,  therefore,  that 
if,  out  of  perhaps  500  vacant  lots,  there  is 
a  market  for  but  two,  the  price  paid  for 
those  two  does  not  fix  a  market  value  for 
the  remaining  498  lots,  which  may  be  ten 
or  twenty  years  in  the  selling  at  that  figure. 
The  owner  may  hf)ld  them  at  that  value 
and  the  real  estate  apprai.ser  fix  that  figure 
upon  them,  but  the  assessor  is  not  at  liberty 
to  utilize  it  as  the  basis  for  fixing  that  rate 
as  the  asse.ssed  value  of  each  of  the  remain- 
ing 498  lots. 

Reference  is  also  made  to  two  cases  en- 

'  Justice  Cullen  was  later  and  for  many  years 
chief  justice  of  the  court  of  api)eals.  Both  he 
and  Justice  Bartlett  were  men  of  exceptional 
ability,  whose  opinions  are  of  more  than  average 
value. 


titled  People  ex  rel.  Coney  Island  Jockey 
Club  V.  Lau'son  Purdy,  et  al.,  Commis- 
sioners. 

Justice  Kelby  in  special  term,  second  depart- 
ment, made  orders  reducing  the  assessed  tax 
values  of  1912  and  1913  in  these  two  cases,  on  the 
ground  that  the  land  was  idle  and  that  there  was 
no  change  in  the  surrounding  physical  circum- 
stances and  conditions  and  that  a  later  contract 
which  might  be  consummated,  showing  some  evi- 
dence of  increased  value,  indicated,  as  he  ex- 
pressed it,  "  a  speculative,  even  an  adventurous 
sale."  His  opinion,  which  is  brief,  is  quoted  in 
the  case  in  172  App.  Div.  919.  The  pages  are 
given  of  the  decisions  upholding  his  opinion,  but 
in  each  case  no  additional  opinion  is  written. 
They  are  213  N.  Y.  652;  161  App.  Div.  943;  218 
N.  Y.  714;  and  the  above  mentioned  172  App. 
Div.  919. 

The  Ne7ij  York  Times  of  August  13,  l'9l6, 
under  the  heading  "  Increment  Imaginary,"  states 
that  the  court  of  appeals  has  handed  down  a  de- 
cision holding  unjustifiable  increases  of  assess- 
ment values  upon  numerous  lots  in  Brooklyn. 
The  taxation  for  1915  over  1914  was  an  increase 
of  20  per  cent  in  82  out  of  118  cases  reviewed, 
and  in  the  remaining  cases  from  7  to  20  per 
cent.  The  city  claimed  an  increase  in  value  due 
to  the  expiration  of  restrictive  covenants  and  the 
construction  of  the  depressed  Sea  Beach  Line. 
The  evidence  showed  that  only  a  few  sales  of  lots 
in  this  tract  were  made  and  that  they  did  not  in- 
dicate any  general  increase  in  actual  values.  For 
some  unexplained  reason  the  property  had  re- 
mained dormant,  and  the  conclusion  was  that  the 
deputy  tax  commissioner  had  based  the  increase 
in  assessment  upon  anticijiatory  rather  than  upon 
actual  increases  in  value :  sales  to  the  Sea  Beach 
Railroad  Company  did  not  furnish  any  fair  cri- 
terion of  the  value  of  remaining  lots  in  tract. 

In  New  York  City  for  many  years  vacant 
land  was  assessed  at  from  35  per  cent  to  40 
per  cent  of  its  assumed  speculative  value 
and  produced,  without  complaint  on  the 
part  of  the  owners,  a  very  considerable  per- 
centage of  the  annual  tax  of  the  city.  This 
seems  not  to  have  been  done  on  any  tax 
theory,  but  merely  by  reason  of  the  appre- 
ciation by  the  several  successive  tax  boards 
of  the  practical  elements  of  the  problem,  by 
which  they  realized  that  for  the  longest 
term  they  could  obtain  the  largest  amount 
of  revenue.  Their  practical  sense  of  what 
was  expedient  seems  now  to  be  justified  by 
the  theory,  which  as  usual  has  worked  out 
long  after  the  practice  has  become  estab- 
lished, and  only  demonstrates  the  intuitive 
wisdom  of  those  who  inaugurated  the  prac- 
tice. 

Of  late  years,  however,  theorists  have 
come  in  who,  without  due  regard  to  the 
practical  side  of  the  question,  have  utilized 
the  bare  wording  of  the  New  York  statute, 
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in  disregard  of  these  quoted  cases,  to  in- 
flate tax  valuations,  particularly  of  vacant 
land,  to  the  point  which  is  not  only  in  ex- 
cess of  present  values  but  destructive  of 
future  values,  raising  for  the  moment  an 
excessive  taxation  but  destroying  in  the 
same   act   the   value   of    the   property   for 


taxation  in  future  years.  The  time  seems 
to  be  ripe  for  a  clear  appreciation  of  the 
distinction  between  market  value  as  gener- 
ally used  and  market  value  for  the  purposes 
of  taxation,  with  the  speculative  feature 
deducted. 


A  BRIEF  HISTORY  OF  TAX  REFORM  IN  VIRGINIA 


J.  VAUGHAN  GARY 


The  history  of  tax  reform  in  Virginia,  in 
progress  for  the  past  four  years,  offers  a 
productive  field  for  students  of  taxation 
which  they  might  well  explore  with  pleas- 
ure and  profit.  The  legislature  has  not 
dealt  gently  with  the  time-honored  prin- 
ciples under  which  the  commonwealth 
struggled  for  a  number  of  years  but  has 
supplanted  them  with  a  system  more  in  ac- 
cord with  modern  ideas.  For  several  years 
prior  to  1914  there  was  in  evidence 
throughout  the  state  a  growing  discontent 
among  taxpayers,  who  were  chafing  under 
the  inequalities  of  ancient  and  unscientific 
tax  laws.  The  system  of  taxation,  if  it 
may  be  termed  such,  was  based  upon  a  uni- 
form property  tax  on  real  estate  and  tan- 
gible and  intangible  personal  property, 
supplemented  by  an  extensive  system  of 
license  and  privilege  taxes,  a  nominal  tax 
on  the  income  of  persons,  a  tax  on  collat- 
eral inheritances,  and  numerous  special 
taxes,  as  capitation  or  poll  tax,  taxes  on 
wills  and  administrations,  deeds,  contracts 
and  agreements  when  made  matters  of 
record,  suits,  actions,  motions  and  proceed- 
ings at  law,  seals,  fees  on  the  charters  of 
corporations,  annual  registration  fees  re- 
quired of  corporations,  and  annual  fran- 
chise taxes. 

In  1914  the  legislature  paved  the  way 
for  a  definite  reform  by  the  creation  of  a 
joint  committee  on  tax  revision.  After 
careful  and  systematic  investigation  and 
study,  covering  a  period  of  approximately 
eight  months,  during  which  time  public 
hearings  were  held  in  various  sections  of 
the  state  and  a  great  mass  of  documents, 
reports,  papers,  and  other  materials  descrip- 
tive of  conditions  in  this  state  and  in  others 
examined,  the  committee  formulated  its  re- 
port, which  was  presented  at  a  special  ses- 
sion of  the  general  assembly  called  in  Jan- 


uary-, 1916,  for  the  express  purpose  of  tax 
revision.  This  report  in  no  uncertain  terms 
pointed  out  the  defects  of  the  uniform 
property  tax.  The  investigations  of  the 
committee  disclosed  a  universal  practice  of 
undervaluation  in  the  assessment  of  real 
estate  and  tangible  personal  property 
throughout  the  state,  while  intangible  per- 
sonal property,  which  bore  the  same  rate  of 
taxation  but  did  not  admit  of  undervalua- 
tion as  readily  as  real  estate  and  tangible 
personal  property,  was  found  to  be  assessed 
at  its  fair  market  value.  When  listed  at  all, 
therefore,  it  paid  an  average  tax  that  was 
more  than  twice  as  high  as  that  on  tangible 
personal  property  and  nearly  three  times  as 
high  as  that  on  real  estate.  This  great  and 
glaring  inequality  encouraged  the  conceal- 
ment of  a  very  large  proportion  of  intan- 
gible property,  which  because  of  its  very 
nature  may  be  easily  concealed  and  escape 
any  taxation  at  all. 

In  the  light  of  these  facts  the  legislature 
discarded  the  uniform  property  tax  and 
adopted  a  system  of  partial  segregation. 
All  taxable  real  estate  and  tangible  per- 
sonal property,  including  the  tangible  per- 
sonal property  of  public  service  corpora- 
tions (except  rolling  stock  of  corporations 
operating  railroads  by  steam),  were  segre- 
gated and  made  subject  to  local  taxation 
only,  except  that  the  state  school  tax  of  10 
cents  on  every  $100  of  the  assessed  valua- 
tion thereof  was  continued.  All  capital  of 
merchants  was  completely  segregated  and 
made  subject  to  local  taxation  only,  the 
state  continuing  its  policy  of  levying  a  mer- 
chants license  tax  graded  according  to  the 
amount  of  purchases.  All  insurance  taxes 
and  licenses  on  insurance  companies,  all 
taxable  intangible  personal  property  (in- 
cluding the  capital  of  persons,  firms,  and 
corporations  engaged  in  a  trade  or  business 
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not  otherwise  taxable),  rolling  stock  of  all 
corporations  operating  railroads  by  steam, 
and  all  other  classes  of  property,  were 
segregated  and  made  subject  to  state  taxa- 
tion only,  except  that  the  cities  and  coun- 
ties within  the  state  were  authorized  to  levy 
a  tax  upon  segregated  intangible  pergonal 
property  assessed  to  the  residents  therein 
at  a  rate  not  to  exceed  30  cents  upon  the 
$100  valuation  thereof,  the  county  levy  to 
be  used  exclusively  for  the  construction  and 
repair  of  roads.  Money  on  hand  and  on 
deposit  had  been  completely  segregated  and 
made  subject  to  state  taxation  only  by  the 
legislature  in  1914. 

Prior  to  the  enactment  of  the  segregation 
act  the  state  levied  a  tax  rate  of  35  cents  on 
the  $100  of  the  assessed  value  of  all  taxable 
property  and  the  cities  and  counties  levied 
such  rates  as  were  deemed  by  their  respec- 
tive councils  and  boards  of  supervisors  nec- 
essary to  cover  their  annual  expenditures. 
The  combined  state  and  local  rates  varied 
between  $1.15  and  $3.70  on  the  $100.  The 
average  for  the  whole  state  was  about  $1.50. 
Under  the  provisions  of  the  segregation  act, 
real  estate  and  tangible  personal  property 
in  addition  to  the  10-cent  school  tax  re- 
tained by  the  state  are  still  assessed  by  the 
localities  at  such  rate  as  the  annual  expen- 
ditures require.  The  rate  of  taxation  on  all 
taxable  intangible  property  (other  than 
capital  of  persons,  firms,  and  corporations 
employed  in  a  trade  or  business  not  other- 
wise taxed)  for  state  purposes  is  65  cents 
on  the  $100  of  the  assessed  valuation; 
which,  with  the  maximum  rate  of  30  cents 
on  $100  allowed  to  the  localities,  consti- 
tutes a  maximum  rate  of  95  cents  for  state 
and  local  taxation.  The  capital  of  persons, 
firms,  and  corporations  employed  in  a  trade 
or  business  not  otherwise  taxed  is  taxed  by 
the  state  at  a  rate  of  70  cents  on  the  $100 
of  the  assessed  valuation  ;  which,  with  the 
maximum  local  rate  of  30  cents,  constitutes 
a  maximum  rate  of  $1.00.  Several  of  the 
localities,  however,  do  not  impose  any  levies 
at  all  on  intangibles  and  many  impose  levies 
at  a  rate  less  tlian  that  allowed  by  law. 
Money  is  subject  to  state  taxation  only  at 
a  rate  of  20  cents  on  the  $100. 

An  inventory  of  machinery  on  hand  for 
the  ascertainment  and  assessment  of  prop- 
erty disclosed  a  condition  wholly  inade- 
quate for  guaranteeing  the  successful  oper- 
ation of  the  new  laws,  and  the  special  ses- 
sion of  the  legislature  also  addressed  itself 


to  the  task  of  making  suitable  substitutions 
and  additions.  The  principal  change  per- 
fected during  this  session  was  the  creation 
of  a  state  advisory  board  on  taxation,  whose 
membership  was  purely  ex-officio,  consisting 
of  the  governor  of  the  state,  the  chairman 
of  the  state  corporation  commission,  and  the 
auditor  of  public  accounts.  This  board 
was  limited  to  the  exercise  of  general  ad- 
visory powers  over  the  various  tax  officers, 
but  these  powers  were  extended  by  the 
legislature  one  year  later.  The  act  passed 
during  the  1916  session  changed  the  name 
to  the  state  tax  board,  invested  the  board 
with  supervisory  powers  over  all  tax  offi- 
cers, and  charged  it  with  the  duty  of  in- 
structing tax  officers  respecting  the  dis- 
charge of  their  duties.  Under  this  act  the 
board  also  has  the  power  to  investigate  the 
conduct  of  tax  officers  and  to  report  to  the 
various  courts  of  record  cases  of  malfea- 
sance, misfeasance,  and  neglect  of  official 
duty ;  to  institute  proceedings  in  court  and 
to  do  other  acts  necessary  to  promote  fair- 
ness and  equality  of  assessment  and  taxa- 
tion ;  to  employ  such  attorneys  and  assistants 
as  it  deems  necessary  to  the  proper  dis- 
charge of  its  duties ;  and  to  exercise  certain 
other  powers  conferred  upon  it  by  statute. 
The  board  regularly  employs  one  counsel 
and  executive  assistant  and  one  second  as- 
sistant, both  of  whom  are  licensed  attor- 
neys, and  one  clerk  and  stenographer,  and 
from  time  to  time  such  other  assistants  as 
are  necessary. 

Another  addition  to  the  machinery  was 
the  creation  of  a  local  board  of  review  of 
assessment  for  each  county  and  city  in  the 
state.  Each  of  these  boards  is  composed 
of  three  members,  appointed  by  the  judge 
of  the  circuit  or  corporation  court  of  their 
respective  county  or  city.  They  were  cre- 
ated for  the  purpose  of  reviewing  assess- 
ments with  respect  to  the  valuations  of 
property  reported  and  assessed  for  taxa- 
tion, and  are  authorized  to  increase  or  de- 
crease the  same  so  as  to  bring  about  full, 
complete,  and  uniform  assessments  at  fair 
market  value.  It  might  be  said,  however, 
that  the  work  of  these  boards  has  not  proved 
as  satisfactory  as  was  anticipated.  Although 
composed  mostly  of  laymen,  they  have  in 
a  number  of  instances  arrogated  to  them- 
selves the  power  of  passing  upon  the  valid- 
ity of  assessments  and  have  attempted  to 
decide  some  of  the  most  abstruse  questions 
arising  under  the  laws  of  taxation,  which 
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has  resulted  at  times  in  the  elimination  of 
large  quantities  of  taxable  values  from  the 
assessment  books.  A  bill  to  abolish  these 
boards  introduced  at  the  1918  session  of 
the  legislature  passed  the  House  of  Dele- 
gates by  an  overwhelming  vote,  but  failed 
to  reach  a  vote  in  the  Senate  because  of  the 
congested  condition  of  the  calendar. 

In  striking  contrast  with  this  condition  is 
the  unqualified  success  which  has  attended 
the  various  changes  pertaining  to  the  ex- 
aminers of  records.     Prior  to  1916  one  of 
these  officers  was  appointed  for  each  judic- 
ial circuit  of  Virginia  by  the  circuit  judge 
thereof,  but  when  the  state  tax  board  was 
created  the  power  of  appointment  was  con- 
ferred upon  the  board.     Their  duties  orig- 
inally related  to  the  reporting  for  assess- 
ment and  taxation  of  vessel  property  and 
of  personal  property  in  the  hands  of  fidu- 
ciaries.    During  the  session  of  1914,  how- 
ever, these  duties  were  so  extended  as  to 
permit  the  examiners  of  records  to  investi- 
gate, ascertain,  and  report  for  taxation  any 
person,  property,  income  or  license  which 
has  not  been  reported  and  assessed  for  tax- 
ation  for  any  year  by  the  state,   county, 
district,  city,  or  town.     This  law  was  fur- 
ther amended  in  1916  and  a  provision  in- 
serted  that   all   assessments   of    intangible 
personal  property,  money,  and  income  for 
state  taxes  prior  to  the  year  1903  should  be 
conclusively  presumed  to  be  full,  true,  and 
correct,  and  that  no  municipal,  county,  or 
district  tax  should  be  levied  or  collected  on 
any  assessment  of  intangible  personal  prop- 
erty for  taxes  alleged  to  have  been  omitted 
from  the  assessments  prior  to    1912.      In 
1918  the  legislature  added  to  the  duties  of 
the  examiners  of  record   the  ascertaining 
and  reporting  for  taxation  of  omitted  in- 
heritance taxes,  but  limited  the  assessment 
of   all   persons,   property,    income,   license 
taxes,  or  inheritance  taxes  which  have  not 
been  assessed  for  taxation  to  three  years 
next  preceding  that  in  which  ascertainment 
of  such  omission  is  made. 

The  activities  of  the  examiners  of  rec- 
ords in  performing  the  additional  duties 
placed  upon  them  by  the  legislature  have 
contributed  in  large  measure  to  the  success 
of  the  new  system  of  taxation.  Prior  to 
the  amendments  extending  their  powers  it 
had  long  been  the  practice  of  the  assessing 
officers,  who  are  elected  by  the  people,  to 
accept  without  question  the  declaration  of 
the  taxpayer  and  no  means  whatever  was 


provided  for  checking  the  accuracy  of  it. 
The  custom  of  evasion  had,  therefore,  be- 
come deep-rooted  and  widespread.     Under 
the  present  system  the  declaration  of  the 
taxpayer  is  reviewed  by  the  local  boards  of 
review  and  it  is  the  duty  of  the  examiners 
of  records  to  assist  the  local  boards  of  re- 
view  in   examining   and   investigating  the 
same.     The  local  boards  of  review  or  the 
examiners  of  records  may  require  the  tax- 
payer to  furnish  them  access  to  his  books 
of  accounts  or  other  papers  and  records  for 
the   purpose   of   verifying   the   tax   return 
made  by  such  taxpayer,   or  may  summon 
the  taxpayer  before  them  and  require  an- 
swer under  oath  to  all  questions  touching 
the  ownership  and  value  of  his  intangible 
personal  property,  money,  and  income  and 
the  reports  of  purchases  of  merchants.     In 
actual  practice   the  examiners   of   records 
have  conducted  practically  all  these  inves- 
tigations and  their  activities  in  thus  check- 
ing the  accuracy  of  the  returns  have  brought 
to  light  and  placed  on  the  assessment  rolls 
great    quantities    of    property    which    pre- 
viously escaped  taxation  altogether.     More- 
over, their  activities  have  caused  taxpayers 
to  realize  that  property  concealed  from  tax- 
ation would  eventually  be  discovered  and 
assessed  with  penalty  and  interest,  which 
realization  has  operated  as  a  stimulus  to 
bring  alx)ut  full,  true,  and  complete  volun- 
tary returns. 

Now  that  the  principal  features  of  this 
new  system  have  been  in  operation  for  a 
period  of  three  years,  it  may  be  said  with 
certainty  that  the  results  have  fully  justi- 
fied the  changes  which  have  been  effected. 
Notwithstanding  the  loss  of  revenue  to  the 
amount  of  approximately  $450,000  an- 
nually, which  prior  to  the  passage  of  the 
prohibition  act  in  1916  was  derived  from 
liquor  licenses,  the  total  receipts  from  all 
sources  of  revenue  increased  from  $7,797,- 
532.51  for  the  fiscal  year  ending  September 
30,  1914,  to  $9,208,127.99  for  the  fiscal 
year  ending  September  30,  1917.  The  re- 
sults of  the  changes  hereinbefore  set  out 
may  be  more  directly  shown,  however,  by 
the'  following  tabulation  of  taxable  money, 
income,  and  intangible  property  assessed 
for  current  taxation  for  the  years  enumer- 
ated. 

Fi»cal  year  ending  September  30 
1914  iQiS  '916  1917 

Money  on   de-  ^  ,  o      »  ,.« 

deposit ^25,830,978  <34,9i8,470  J41.336.fs0  J|i,o97,4»9 

Income 19,346,51a     ai,326,776     41.336.85°    64,359,538 

Intangible  ,  ,  •         /:,. 

property  ...131,317,133  185,633,601  195,360,433  218,343,645 
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In  addition  to  these  values  reported  and 
assessed  for  current  taxation  for  the  years 
enumerated  above,  the  examiners  of  records 
have  ascertained  and  reported  for  assess- 
ment the  following  values  of  omitted  in- 
tangible personal  property,  money,  and  in- 
come : 

During  the  fiscal  year  ending  Sep- 
tember 30,  191;   $152,576,879 

During  the  fiscal  year  ending  Sep- 
tember 30,  1916 114,336,076 

During  the  fiscal  year  ending  Sep- 
tember 30,  191 7 34,007,922 

Total $300,920,877 

Moreover,  results  of  far  greater  conse- 
quence than  those  measured  in  dollars  and 
cents  are  apparent  throughout  the  state. 
The  voices  of  the  severest  critics  have  been 
silenced,  the  feeling  of  discontent  has  dis- 
appeared, and  the  spirit  of  antagonism  has 
been  supplanted  by  an  increasing  spirit  of 
co-operation.  The  writer,  whose  duties  in 
representing  the  commonwealth  in  tax  pro- 
ceedings have  carried  him  to  all  sections  of 
the  state,  has  found  on  all  sides  indisput- 
able evidence  of  approbation  and  satisfac- 
tion on  the  part  of  taxpayers  generally. 
The  fact  that  the  new  system  of  taxation, 
as  such,  suffered  practically  no  changes 
during  the  past  session  of  the  legislature 
also  bears  evidence  of  this  satisfaction. 

The  1918  session,  however,  did  bring 
about  some  material  changes  in  the  general 
tax  laws,  the  most  important  of  which  is 
the  provision  for  a  special  tax  of  eight 
cents  on  the  $100  of  the  assessed  value  of 
all  property.  This  action  was  necessitated 
by  an  inevitable  increase  in  the  salary  of 
public  school  teachers,  the  adoption  of  a 
public  highway  system  providing  for  a 
comprehensive  plan  of  road  construction, 
and  the  enlargement  of  the  work  of  caring 
for  tubercular  citizens  because  of  tlie  great 
nimiber  of  cases  disclosed  by  the  medical 
examinations  conducted  under  the  federal 
selective  service  act.  The  revenue  derived 
from  this  special  act  was  appropriated  for 
these  special  purposes,  to  be  distributed  on 
the  basis  of  four  cents  for  schools,  three 
cents  for  roads,  and  one  cent  for  the  pre- 
vention and  eradication  of  tuberculosis. 

As  a  further  step  toward  complete  segre- 
gation the  .shares  of  stock  of  banks,  banking 
associations,  trust  and  security  companies, 
which  prior  to  the  passage  of  the  1918  act 


were  assessed  by  the  state  at  35  cents  on  the 
$100  of  the  actual  value  thereof  and  $1.15 
by  the  locality,  were  segregated  and 
made  subject  to  local  taxation  at  a  rate  of 
$1.25  on  the  $100  of  the  actual  value 
thereof.  The  state  tax  of  10  cents  on  the 
$100  of  the  actual  value  was  retained  for 
public  schools,  however,  which  with  the 
special  eight  cents  levy  will  constitute  a 
state  tax  of  18  cents.  The  actual  value  of 
such  shares  of  stock  is  found  by  adding 
together  the  paid-in  capital,  surplus,  and 
undivided  profits  of  the  institution,  taking 
therefrom  the  assessed  value  of  the  real 
estate  owned  by  the  institution  and  any 
bonds  of  the  locality  in  which  the  bank  is 
located  which  it  may  hold,  and  dividing  the 
amount  thus  found  by  the  number  of  shares 
of  stock  outstanding. 

A  new  direct  and  collateral  inheritance 
tax  act,  recommended  by  the  state  tax 
board  and  modeled  somewhat  after  the 
Massachusetts  law,  supplanted  a  vague  and 
indefinite  act  which  hopelessly  combined  the 
two  different  theories  of  estate  and  inheri- 
tance taxation.  The  income  tax  law  also 
felt  the  touch  of  the  legislative  hand,  but 
only  to  the  extent  of  remedying  certain 
minor  imperfections,  and  the  addition  of 
several  desirable  features  providing  for 
more  direct  taxation  of  income  at  the  source 
and  better  methods  of  assessing  the  income 
of  persons  and  corporations  doing  their 
business  partly  within  and  partly  without 
the  state.  Residence  for  the  purposes  of 
personal  taxation  was  more  clearly  defined 
by  the  passage  of  an  act  providing  that  a 
person  who  has  had  his  actual  or  habitual 
place  of  abode  in  this  state  for  the  larger 
portion  of  the  twelve  months  next  preced- 
ing the  first  day  of  February  in  each  year 
shall  be  deemed  a  resident  for  the  purpose 
of  taxation. 

Amendments  affecting  the  definition  and 
situs  of  capital  employed  in  business  and 
others  of  little  general  interest  rounded  out 
a  program  the  intent  of  which  was  largely 
to  obviate  ambiguities,  promote  further  uni- 
formity and  equality,  and  perfect  the  sys- 
tem previously  adopted.  The  fresh  impetus 
of  this  constructive  program  will  undoubt- 
edly bring  still  greater  success,  and  it  may 
safely  be  predicted  that  the  classified  prop- 
erty tax  and  the  plan  of  segregation  will 
remain  on  the  statute  books  of  Virginia  for 
many  years. 


THE  STOCK  DIVIDEND  AGAIN 


H.  J.   DAVENPORT 
Cornell  University,  Ithaca,  New  York 


I  take  it  as  clear  that  a  stock  dividend  is 
not  income  in  any  valid  economic  sense.  It 
is  a  mere  reshuffling  of  the  titles  to  existing 
bases  of  income.  Equally  clear  is  it  that  if 
the  declaration  of  a  stock  dividend  induces 
the  belief  that  the  property  is  worth  more 
than  its  previous  quotations  have  indicated, 
this  is  not  income  but  merely  a  change  in 
the  market  value  of  the  titles. 

But  let  us  follow  out  the  logic  of  these 
positions  to  their  inevitable  conclusions : 

If  a  stock  dividend  indicates  merely  a 
general  rise  in  prices  in  which  the  partic- 
ular property  has  shared,  new  stock  being 
issued  to  make  the  capital  stock  of  the  cor- 
poration reflect  the  new  price  situation,  no 
one,  I  take  it,  would  call  this  increase  of 
price  an  income.  Otherwise,  most  men  just 
now  must  be  prospering  incredibly,  the 
changing  prices  increasing  the  national  in- 
come to  the  point  of  approximately  one 
hundred  and  twenty  billions  annually. 

But  suppose  the  new  issue  of  stocks  re- 
flects past  gains  still  undivided.  Is  the 
stock  issue  a  division  of  these?  Agree  that 
this  present  acknowledgment  of  past  gains 
is  not  a  present  income.  Were  they  in- 
comes in  the  past,  these  gains  that,  un- 
divided, justified  higher  prices  on  the 
stocks?  They  are  merely  increased  capital ; 
instead  of  being  divided,  they  went  back 
into  the  business,  furnishing  the  capital 
that  else  might  have  been  obtained  by  the 
sale  of  new  stocks.  So  again,  if  my  farm 
increases  in  price  by  $1,000  by  virtue  of 
coming  to  command  higher  rent,  this  $1,000 
rise  is  not  income;  it  indicates  merely  that 
my  property  is  yielding  and  promising  a 
$50  increase  in  annual  income,  a  $1,000 
increase  in  the  capital  price. 

But  if  a  stock  dividend  of  $100  to  go 
with  my  old  stock  of  $100  is  not  income, 
what  if  the  company  were  to  liquidate,  can- 
celing my  stock  and  turning  over  to  me 
$200  in  cash?  Do  I  now  have  $100  or 
$200  of  present  income,  or  have  I  no  pres- 
ent income — merely  $200  cash  in  place  of 
my  $200  worth  of  stock?  I  am  neither  the 
richer  or  the  poorer  for  the  liquidation. 
The  cash  is  no  more  and  no  less  an  income 
than  was  the  stock  dividend  —  just  more 
cash  and  less  stock. 


Would,  then,  a  cash  dividend  of  $100 
instead  of  a  stock  dividend  have  been  in- 
come? It  ought  to  be,  if  any  cash  dividend 
is  income ;  it  gives  me  in  lump  what  I 
might  have  had  in  small  fractions  concur- 
rently with  its  earning,  cash  now  in  place 
of  cash  then.  My  original  investment  of 
$100  was  slowly  changing  into  $200  and 
is  now  reduced  to  $100  by  paying  me  off 
with  the  second  $100.  Unless  one  takes  it 
that  I  have  received  my  income  bit  by  bit 
in  the  form  of  rising  values,  it  looks  as  if 
I  must  be  regarded  as  getting  it  now  in 
lump;  I  have  the  $100  to  spend  now — if  I 
like.  But  if  I  am  given  $100  of  dividend 
stock,  I  can  sell  this  now  for  cash  —  if  I 
like  —  spend  the  $100  and  still  have  my 
$100  of  original  investment.  Are  we  going 
to  decide  that  the  $100  of  stock  is  income 
if  and  when  I  decide  to  sell  it,  and  in- 
creased capital  if  and  only  as  long  as  I 
keep  it?  Or  is  it  increased  capital  if  I 
keep  it  but  income  if  I  sell  and  then  buy 
something  else  with  the  proceeds  in  its 
place?  Or  if,  as  we  begin  to  suspect,  the 
earnings  cannot  be  income  before  they  are 
distributed  as  dividends,  and  are  not  income 
when  now  they  are  recognized  in  new  stock 
issues,  and  are  not  income  if  paid  in  cash 
and  reinvested — it  looks  as  if  I  might  for- 
ever escape  my  income  tax,  never  being  at 
any  stage  in  the  process  convictable  of  get- 
ting any  income. 

Obviously,  it  will  not  do  to  find  the  test 
of  income  in  whether  I  keep  or  sell  my  new 
$100  certificate  of  stock  unless  it  be  at  the 
same  time  asked  what  I  do  with  my  $100 
that  I  get  from  it.  If,  holding  my  $100  of 
new  stock  in  company  X  together  with  my 
earlier  $100,  I  am  accountable  for  no  in- 
come, shall  I  be  any  the  more  accountable 
if  I  swap  my  new  $100  of  stock  for  $100 
of  stock  in  company  Y?  If  my  Y  stock 
had  come  to  me  by  the  distribution  of  the 
treasury  holdings  of  company  X — just  an- 
other sort  of  stock  dividend  —  Professor 
Fairchild  is  clear  that  no  income  would 
have  emerged.  I  should  be  simply  putting 
into  my  name  what  all  the  while  had  been 
mine  under  the  corporate  trusteeship  in  my 
interest. 

What  am  I  trying  to  get  at?    Nothing  in 
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particular :  there  is  no  exit  from  the  house 
on  the  level  of  this  floor.  On  the  basis  of 
reckoning  income  by  receipts  anybody  or 
anything  is  equally  easily  proved  right  or 
proved  wrong.  The  fact  is  that  the  entire 
theory  of  income  under  the  income  tax  as 
we  now  have  it,  or  as  it  is  elsewhere,  is 
really  indefensible  in  strict  logic.  In  prin- 
ciple, no  income  is  received  until  it  is  spent, 
and  spent  not  in  the  sense  of  reinvestment 
but  of  use  for  consumption.  If,  having  re- 
ceived a  money  income,  one  loses  the  money, 
or  if,  a  crop  having  been  garnered  it  rots 
or  burns,  there  has  been  no  income  in  any 
ultimate  sense.  "  Psychic  income  "  is  the 
only  real  and  final  income.  Taxes,  then, 
should  be  based  on  incomes  spent  rather 
than  on  incomes  received.  In  the  last 
analysis  all  taxes  are  taxes  on  consumption : 
they  restrict  individual  gratifications  in 
order  that  the  state  shall  have  disposition 
over  purchasing  power  to  the  end  of  sup- 
plying other  utilities  for  consumption. 
Money  income  received  and  reinvested  is 
merely  an  intermediate  step  toward  getting 


sometime  an  ultimate  income  —  as  Cannon 
and  Fisher  have  made  clear. 

In  view  of  the  various  debits  and  credits 
in  the  problem  I  am  not  sure  that  this  ex- 
penditure basis  for  income  taxes  is  practi- 
cally expedient.  That  it  would  weight  the 
scales  in  favor  of  saving  as  against  spend- 
ing— a  clear  advantage  according  to  tradi- 
tionally received  opinion — does  not  seem  to 
me  decisive.  Over-saving  is  both  a  theo- 
retical and  a  practical  possibility.  The 
busy  bees  and  the  provident  ants  may  con- 
ceivably come  into  too  great  financial 
power,  together  with  various  derivative 
powers.  The  administrative  difficulties  in 
income-exp>ended  taxation  might  also  turn 
out  to  be  more  serious  than  they  appear  in 
prospect.  As  appealing  to  objective  in- 
dicia, this  expense  basis  would  seem  to  offer 
decided  advantages.  The  articulation  of 
direct  income  taxes  with  indirect  income 
taxes — excise,  customs,  consumption  taxes 
— would  be  much  closer,  squaring  better 
with  logic  and  with  justice.  In  any  case 
the  problem  would  cease  to  bristle  with  all 
sorts  of  contradictions  and  paradoxes. 


NOTES  AND  NEWS  ITEMS 


THE  OFFICE  OF  COUNTY  ASSESSOR 
ABOLISHED  IN  KENTUCKY 

The  unsatisfactory'  methods  of  the  as- 
sessment of  property  by  local  assessors  for 
state  and  county  purposes  is  well  known, 
but  the  position  has  been  of  so  much  im- 
portance as  a  vote-gatherer  for  other  offices 
that  the  efforts  to  change  the  system  have 
been  generally  abortive.  However,  in  carry- 
ing out  the  plans  for  the  improvement  of 
the  tax  laws  in  Kentucky,  the  constitutional 
amendment  adopted  in  1915,  enabling  the 
classification  of  property  and  separation  of 
state  and  local  taxes,  the  main  obstacle  was 
the  local  county  assessor. 

In  spite  of  this,  a  law  abolishing  the 
offi.ce  of  county  assessor  was  enacted  by 
the  general  assembly  of  1918.  This  new 
law  creates  the  office  of  "  county  tax  com- 
missioner "  which  in  effect  means  "  deputy 
state  tax  commissioner  "  as  it  is  subservient 
to  the  state  tax  commission  now  delegated 
with  the  supervision  of  all  the  taxing  ma- 
chinery of  the  state  and  counties. 

The  county  tax  commissioners  will  have 
offices  to  be  occupied  permanently,  where 
taxpayers  must  report  and  may  confer  and 
where  the  assessment  registers  will  be  avail- 


able for  comparison  and  correction.  Bonds 
are  required  for  faithful  performance  and 
penalties  inflicted  for  failure  to  comply 
with  the  law.  If  assessments  are  unequal 
or  inadequate  the  state  tax  commission  can 
require  corrections,  and  when  necessary 
may  go  or  send  to  the  county  to  make  a 
different  assessment  altogether  uninfluenced 
by  local  prejudices  or  partiality. 

Under  the  new  law  there  will  be  an 
annual  conference  of  the  commissioners  for 
instruction  and  direction  in  the  interest  of 
uniformity  in  assessments  of  all  classes  of 
projK'rty.  The  authority  of  the  state  tax 
commission  extends  to  the  county  boards 
of  supervisors,  who  revise  the  work  of  the 
commissioners  and  report  on  same.  The 
number  of  supervisors  has  been  increased 
to  secure  a  representative  from  each  magis- 
terial district  instead  of  being  limited  to 
three  in  each  county,  as  these  were  some- 
times all  selected  from  a  single  district. 

As  will  be  seen  from  this  summary  of 
the  new  plan  affecting  local  assessors,  the 
office  has  been  elevated  and  permanently 
established. 

Kentucky  Tax  Reform  Association. 
P.  N .  Clarke,  Secretary. 
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IlfSTRUCTION  OF  ASSESSORS 
IN  MINNESOTA 

Members  of  the  Minnesota  Tax  Com- 
mission on  May  1  completed  the  most  suc- 
cessful series  of  schools  of  instruction  for 
local  assessors  since  that  body  was  organ- 
ized. During  an  interval  of  seven  weeks 
88  meetings  were  conducted  in  the  86  coun- 
ties of  the  state  and  these  were  attended  by 
approximately  2,400  of  the  2,500  town, 
village  and  city  assessors.  This  is  consid- 
ered a  remarkable  record  in  view  of  the  fact 
that  in  several  of  the  northern  counties 
many  assessors  were  obliged  to  travel  from 
75  to  100  miles  to  reach  the  meeting  place. 
When  it  is  remembered  that  St.  Louis 
County,  famed  for  its  iron  ore,  is  400 
square  miles  larger  than  the  states  of  Con- 
necticut and  Rhode  Island  combined ;  that 
Beltrami  County  is  200  square  miles  larger 
than  the  state  of  Delaware ;  and  that  sev- 
eral other  counties  compare  favorably  in 
size  with  entire  eastern  states,  the  difficulties 
of  obtaining  large  attendance  at  the  meet- 
ings will  be  appreciated.  Assessors  receive 
from  the  county  $3.00  for  attending  these 
schools  of  instruction  and  five  cents  for 
each  mile  traveled. 

It  is  the  opinion  of  the  commission,  based 
on  long  experience,  that  these  meetings  are 
decidedly  stimulating  and  beneficial.  The 
original  skepticism  and  even  antagonism 
of  the  assessors  has  been  entirely  overcome. 
The  sessions  are  entirely  informal  in  char- 
acter and  every  opportunity  is  given  to 
those  in  attendance  to  ask  questions.  This 
usually  is  taken  advantage  of  with  alacrity 
and  the  commissioner  presiding  often  is 
deluged  with  inquiries  of  every  nature  and 
description,  thus  adding  much  to  the  in- 
terest of  the  meeting. 

In  order  that  the  public  may  be  accur- 
ately advised  as  to  the  proceedings,  each 
commissioner  prepares  a  brief  article  for 
publication  in  the  local  press  and  leaves 
copies  with  the  county  auditor.  Generally 
the  editors  are  glad  to  get  these  articles  and 
as  a  result  much  valuable  educational  mat- 
ter in  regard  to  these  little-understood  ques- 
tions is  widely  circulated  and  the  effect  has 
been  most  excellent  in  arousing  public  sen- 
timent and  in  dignifying  the  position  of  the 
assessor  in  his  own  community. 

The  commission  this  year  supplemented 
these  schools  of  instruction  by  personal 
visits  to  about  200  districts  selected  at  ran- 
dom while  the  assessment  was  being  made. 
While  this  is  an  innovation,  the  results  jus- 


tified the  effort.  Special  letters  were  sent 
to  each  assessor  notifying  him  that  one  of 
the  commission  might  drop  in  on  him  un- 
aimounced  at  any  time.  While  it  was  pos- 
sible to  visit  but  a  few  of  the  2.500  dis- 
tricts, yet  in  the  opinion  of  the  commission 
the  moral  effect  of  the  announcement  was 
effective,  especially  since  it  was  given 
wide  publicity  by  the  press.  The  commis- 
sion prepares  each  year  a  comprehensive 
letter  of  instruction  which  is  sent  to  all 
assessors.  This  contains,  in  addition  to 
general  advice  and  information,  figures 
showing  the  amount  of  taxes  raised  in  each 
man's  particular  county  the  last  year,  the 
distribution  of  such  taxes,  average  tax 
rates,  and  similar  useful  statistics  for  the 
assessor  to  carry  with  him  on  his  rounds. 
These  letters  have  proved  very  valuable 
and  tend  to  keep  assessors  in  close  personal 
touch  with  the  commission  and  its  work. 
H.  A.  S.  Ives. 
Minnesota  Tax  Commission. 

FOREST  TAXATION 
IN  NEW  HAMPSHIRE 

The  New  Hampshire  constitutional  con- 
vention met  early  in  June  and  adjourned 
without  taking  any  action  of  importance. 
We  quote  the  following  from  a  letter  of 
Mr.  Philip  W.  Ayres,  founder  of  the  Soci- 
ety for  the  Protection  of  New  Hampshire 
Forests,  who,  by  the  way,  has  found  the 
Bulletin  so  valuable  in  his  work  that  he 
joined  the  National  Tax  Association  last 
summer : 

"  We  got  before  the  convention  our  measure 
for  separate  classification  of  forests,  and  it  was 
voted  down  by  159  to  122.  The  farmers  all 
voted  against  it  because  they  were  convinced 
that  it  meant  exemption  of  growing  forests  w.th 
additional  taxes  on  real  estate  for  them.  They 
were  misled  by  the  officers  of  the  state  grange,  I 
think,  who  seemed  unable  to  see  that  as  growing 
forests  are  being  removed — and  they  are  disap- 
pearing rapidly — the  farmers  will  have  to  bear  the 
added  burden. 

"  We  were  able  to  save  the  convention,  how- 
ever, and  a  committee  was  appointed  to  call  it 
together  again  within  a  year  of  the  declaration  of 
peace.  The  friends  of  our  measure  feel  that  we 
brought  it  squarely  before  the  public  and  that  the 
adverse  vote  will  not  count  against  it  in  future 
consideration.  Some  of  our  friends  feel  that  the 
general  measure,  opening  the  door  to  the  legisla- 
ture for  classification  of  all  property,  is  better 
than  the  special  one  and  will  more  easily  secure 
approval  later  at  the  polls.  Under  this  general 
measure  or  under  the  income  tax  we  can  make  a 
satisfactory  arrangement  to  protect  growing  for- 
ests, so  that  I  feel  sure  that  we  shall  ultimately 
attain  the  object  desired." 


TAXATION  OF  STREET  RAILWAYS  IN 
RHODE  ISLAND 

WITH  COMPARATIVE  DATA  FROM  THE  OTHER  STATES 

From  report  of  the  special  commission  for  the  investigation  of  the  affairs  of  the  Rhode  Island  Company, 

March,  191 8 


The  method  of  taxation  applied  to  the 
Rhode  Island  Company  and  its  subsidiaries 
has  grown  by  a  series  of  additions  to  and 
amendments  of  the  general  and  public  laws 
from  time  to  time  into  a  complicated  sys- 
tem, resulting  in  excessive  burdens.  The 
taxes  have  increased  steadily  not  only  in 
amount  but  also  in  the  percentage  of  gross 
earnings  required  to  meet  them  for  the  last 
ten  or  twelve  years. 

So  far  as  this  state  alone  is  concerned, 
the  Rhode  Island  Company  pays  taxes  to 
42  subordinate  taxing  jurisdictions  as  well 
as  to  the  state  itself,  and  in  12  of  these 
subordinate  jurisdictions  it  pays  two  kinds 
of  taxes.  These  various  taxes,  paid  to  the 
state  and  its  subordinate  jurisdictions, 
amount  to  $498,186,  or  8.44  per  cent  of 
operating  revenue ;  and  if  the  taxes  paid 
to  the  United  States  ($34,468)  and  the 
state  of  Connecticut  ($1,966)  be  added,  the 
tax  imposed  amounts  to  9.04  per  cent.  If 
the  calculation  includes  the  payments  made 
by  the  Rhode  Island  Company  for  paving, 
and  is  based  on  revenue  received  from  pas- 
sengers only,  the  percentage  reaches  10.73 
per  cent. 

Such  a  rate  of  taxation  cannot  be  justi- 
fied. Even  if  it  were  a  fact  that  the  re- 
ceipts enabled  the  payment  to  be  made 
without  interfering  with  a  fair  and  equit- 
able return  on  the  capital  properly  invested, 
your  commission  considers  it  unjust  to  ex- 
act in  taxes  a  half  a  cent  out  of  each  five 
cents  paid  by  a  passenger.  More  than  six 
per  cent  of  the  passenger  revenue  is  re- 
quired to  pay  the  taxes  enacted  by  the  state 
and  the  several  cities  and  towns  exclusive 
of  the  taxes  on  real  estate  and  tangible  per- 
sonalty. The  opinion  of  your  commission 
is  that  such  an  exaction  is  extremely  exces- 
sive. 

There  does  not  appear  to  be  any  sufficient 
reason,  considering  the  method  of  taxation 
employed  in  this  state,  to  modify  the  tax 
upon  the  real  estate  and  tangible  personal 


property  of  the  various  companies.  The 
total  assessed  valuation  of  such  property  is 
$10,446,974.  The  valuation  of  this  prop- 
erty by  the  engineers  of  the  commission  is 
$16,832,613,  but  in  their  valuation  are  in- 
cluded such  items  as  grading,  special  work, 
track  and  roadway  labor,  paving,  land  dam- 
ages, and  the  like,  which  are  not  properly 
taxable  locally  and  which  amount  in  the 
aggregate  to  approximately  $4,000,000. 
The  local  assessed  valuation  of  the  real 
estate  and  tangible  personalty  is  found  to 
be  something  over  80  per  cent  of  the  value 
fixed  by  the  engineers,  and  this,  in  the 
opinion  of  your  commission,  is  a  higher 
ratio  than  the  average  for  similar  property 
throughout  the  state. 

Your  commission  believes  that  property 
of  this  character  should  pay  its  proportion- 
ate part  of  the  taxes  raised  from  similar 
property,  and  that  the  charge  is  a  proper 
one  to  impose  upon  the  patrons  of  the 
utility. 

In  the  case  under  discussion  the  inci- 
dence of  the  whole  tax  is  readily  traced  to 
the  Rhode  Island  Company,  at  least  for 
the  last  few  years,  as  sufficient  revenue  has 
not  been  obtained  to  pay  any  return  what- 
ever upon  its  properly  invested  capital  or  to 
meet  depreciation  and  renewals.  Whether 
or  not  the  tax  falls  upon  the  company  or 
the  passenger,  a  system  of  taxation  which 
exacts  either  10  per  cent  of  the  fare  paid 
by  the  passenger,  or  prevents  the  realization 
of  a  fair  and  equitable  return  upon  prop- 
erly invested  capital,  or  makes  it  impos- 
sible to  take  care  of  depreciation  and  re- 
newals properly,  cannot  be  justified  upon 
any  reasonable  grounds. 

Methods  of  taxation  in  the  several  states 
vary  so  radically  that  it  is  very  difficult  to 
make  satisfactory  comparisons.  Assessed 
valuations  vary  from  30  per  cent  to  ap- 
proximately 100  per  cent  of  full  value. 
There  is  no  uniformity  in  the  assessment  of 
either  tangibles  or  intangibles.     Stock  and 
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bonds  outstanding  have  no  relation  to 
either  investment  or  "  fair  value,"  except 
in  a  few  states,  and  it  is  impracticable  to 
obtain  the  market  value  of  securities  in  a 


sufficient  number  of  cases  to  be  of  use. 
I'hus  there  is  no  common  base  upon  which 
comparison  may  be  safely  made. 


TAXES  PAID  BY  ELECTRIC  RAILWAYS  IN  THE  UNITED  STATES  IN  1912 
Compiled  from  U.  S.  Department  of  Commerce  report 


States 


South  Carolina 

North  Carolina 

Iowa 

North  Dakota 1 

South  Dakota / 

New  Ham  pshire 

Vermont 

New  Mexico I 

Arizona ) 

Indiana  

Maine 

Mississippi 

Texas 

Idaho 1 

Wyoming I 

Nevada f 

Utah    J 

Pennsylvania 

Montana 

Michigan  

California 

Oklahoma 

West  Virginia 

Florida 

Arkansas 

Kansas 

Virginia 

Missouri 

Minnesota 

Kentucky  

Ohio 

Wisconsin 

Georgia  

Colorado 

New  York 

Rhode  Island \ 

Connecticut j 

Alabama    

Washington 

Tennessee 

New  Jersey  

Delaware ^ 

Maryland .  v 

Dist.  of  Columbia..] 

Oregon    

Nebraska  

Louisiana 

Massachusetts 

Illinois 


United  States.  Total.. 


The  Rhode  Is'd  Co.* 


No. 
of 
com- 
panies 


34 
16 
12 
39 

12 

121 
6 
22 
35 
17 
21 
10 
10 
21 
18 
19 
9 
10 
75 
24 
14 
16 

101 


975 


1912 
1913 
1914 
1915 
1916 
1917 


Stocks  and 
bonds 


$13,049,305 

2:^,923,30) 

53,536,119 

7M,bbb 

790,350 

6,4a5,400 

5,661,658 

516,000 

5,279,500 

191,331,922 

35,144,207 

9.625,494 

44,l!i6,904 

9,J74,609 

895,000 

1,180.695 

14, 742, 9  "'0 

471,S00,884 

6,146,7.^2 

102,107,230 

441,280,.54H 

17,935,050 

37,92o,0<i0 

11.1»9,100 

12,663,85'; 

28,8';ii,l'2o 

72,330,700 

139,24H,050 

55,899,200 

39,262,150 

350,.573,490 

72.297,920 

82,930,000 

56,183,680 

870,  90,850 

33,158,700 

79,113,200 

29,999..^00 

1.36,2 16,00-! 

49.579,000 

171,689,176 

10,5"i3,200 

96,342,800 

53,812,2(38 

68,436,-^76 

35,223.276 

77,376,064 

174,520,275 

407,351,547 


$4,708,568,141 


$32,587,500 
32.5'*7,.')00 
32..587,500 
32,587,500 
32,587„500 
32,587,500 


Gross 
income 


$1,355,270 
2,348,715 
7,452,454 

I        238,587 

1,250,391 
631,241 

I        360,288 

16,142.075 

3,593,617 

910,390 

8,514,403 

1 
!-    3,894.371 

J 

56,194,047 
1.065.597 

17,864,692 

34,845,771 
1,449.278 
3,708,197 
1,969,315 
1,891,949 
2,944,154 
7,247,0.16 

21,240,533 
9,685,158 
6,15.\248 

40,706,038 

8,618,124 

7,421,747 

6,630,4'0 

12J,.')23,376 

I    14,457,064 

4,344,668 
13,590,933 

6,151,953 
18,321,483 

I  17,318,667 

7,856,471 

3,6is,337 

6,998.131 

37,490,704 

.55,899,541 


8585,930,517 


85,139,940 
5,452.179 
5,.'i23,807 
5,205,893 
5,6'»4,6,58 
6,031,000 


Operating 
revenue 


81,345,450 
2,127,884 
7,372,945 

238,587 

1,-246,184 
600,717 

345,105 

15,718,651 

3,518,322 

899,524 

8,441,111 

3,873,085 

54,922,898 
1,1 '55,2-3 

17,683,-08 

34,080,579 
1,44,842 
3,t;i5,2.57 
1,968,990 
1,831,185 
2,901,310 
6,847,216 

21,115,228 
9,675,508 
5,919,344 

39,437,.'>74 

7,846,593 

6,934,010 

5,829,146 

118,672,650 

14,308,385 

4,140,937 
12,706,499 

6,124,ti78 
18,081,276 

16,619,698 

7.700,119 

3,577,746 

5,312,373 

36,841,475 

&4,588,.533 


J567,511.704 


85,045,006 
5,322,>47 
5,379,149 
5,084,137 
5,484,875 
5,913,074 


Taxes 


Amount 


836,895 
59,479 
209,664 

7,375 
39,912 
19,596 

11,453 

536,210 

120,208 

3S,302 

318,561 

156,302 

2,251,831 

44,387 

760,270 

1,487,425 

64,924 

162,645 

97,517 

91,649 

145,837 

384.277 

1,249,643 

612,291 

376,922 

2,525,422 

504,665 

447.864 

377,718 

7,735,345 

949,516 

276,354 

8.58,974 

419.175 

1,254,842 

1,165,421 

569,380 

265,'35 

408,.323 

3,108,197 

4,885,069 


f35,027,965 


8374,337 
421,1126 
453,388 
4'!8,.560 
487,1'.2 
534,623 


Per 

cent 

on 

stocks 

and 
bonds 


.48 
.72 
.74 
.34 
.36 
.43 
.87 
.72 
.51 
53 
.90 
1.09 
.96 
.72 
.70 
.54 
.67 
.89 

.84 

.92 
.63 
M 
.73 

.73 

.82 

.75 

.53 

1.78 

1.20 


.74 


1.15 
1.29 
1.39 
1.44 
1.5' 
1.64 


Per  cent 
on  gross 
income 


2.72 
2.53 
2.81 


3.19 
3.10 

3.18 

3.32 
8.35 
3.66 
3.74 

4.02 

4.02 
4.16 
4.26 

4.27 
4.47 
4.39 
4.96 
4.84 
4.95 
5.31 
5.87 
6.32 
6.12 
6.21 
5.83 
6.03 
5.69 
6.26 

6.57 

6.37 
6.32 
6.81 
6.84 

6.72 

7.14 
7.33 

5.83 
8.29 
8.74 


5.98 


7.28 
7.72 
8.21 
9.00 
8.69 
8.86 


Per  cent 

In  cents 

on  oper- 

per car 

ating 

mile 

revenue 

2.74 

.79 

2.80 

1.01 

2.33 

.94 

3.10 

.65 

3.21 

.84 

3.26 

1.10 

3.32 

.80 

3.41 

1.12 

3.42 

1.08 

3.71 

.94 

3.78 

1.14 

4.04 

1.80 

4.11 

1.18 

4.20 

1.53 

4.30 

1.24 

4.37 

1.28 

4.49 

l.lHi 

4.50 

1.39 

4.96 

1.59 

5.00 

1.64 

5.02 

1.31 

6.61 

1.93 

5.91 

1.72 

6.33 

1.87 

6.37 

1.69 

6  40 

1.83 

6.42 

1.90 

6.46 

2.33 

6.48 

2.10 

6.52 

1.88 

6M 

1.98 

6.69 

2.08 

6.75 

2.90 

6.8;^ 

2.21 

6.94 

2.06 

7.01 

2.05 

7.28 

2.87 

7.49 

2.10 

7.68 

1.87 

8.43 

2.48 

8.94 

2.43 

6.17 

1.82 

7.42 

2.58 

7.91 

2  75 

8.43 

2.86 

9.22 

2.94 

8.88 

3.04 

9.04 

3.25 

■•  From  preliminary  report  submitted  by  Sloan,  Huddle,  Feustel  &  Freeman. 


DECISIONS  AND  RULINGS 


EDITED  BY  A.   E.    HOLCOMB 


INCOME  TAXES 

Validity  of  Oklahoma  Act — Non- 
residents. —  The  interesting  and  impor- 
tant question  of  the  right  of  one  state  to 
tax  the  income  of  a  non-resident,  derived 
from  sources  within  the  state,  has  just  been 
determined  by  the  supreme  court  of  Okla- 
homa in  upholding  the  law  of  that  state  as 
applied  to  the  income  of  a  resident  of  Illi- 
nois, derived  from  oil  leases  operated  in 
Oklahoma.  The  prevailing  opinion  rests 
the  jurisdiction  upon  the  protection  given 
in  the  "  production,  creation,  receipt  and 
enjoyment  of  income."  The  decision  seems 
to  proceed  largely  upon  the  theory  that  an 
assumption  of  power,  long  exercised  and 
not  questioned,  establishes  the  right  to  its 
exercise. 

An  interesting  dissenting  opinion  was 
filed  in  which  sharp  issue  is  taken  with  the 
prevailing  opinion  and  the  argument  made 
that  to  assume  that  as  to  residents  one 
theory  should  apply  and  as  to  non-resi- 
dents another,  is  to  do  violence  to  the  plain 
provisions  of  the  statute.  Reliance  is 
placed  upon  the  fundamental  necessity  of 
jurisdiction  of  the  person  as  a  prerequisite 
to  the  imposition  of  an  income  tax,  which  is 
a  purely  personal  tax  measured  by  income 
irrespective  of  its  source. 

There  is  little  reference  to  authority  in 
either  the  prevailing  or  dissenting  opinion 
and  it  is  stated  that  this  question  has  not  as 
yet  been  authoritatively  settled.  This  is 
doubtless  true,  and  yet  some  light  is  thrown 
upon  the  probable  view  of  the  United 
States  Supreme  Court  by  the  decision  in 
U.  S.  v.  Erie  Ry.,  25  Fed.  Cas.  1019,  and 
the  dissenting  opinion  in  U.  S.  v.  R.  R.  Co., 
106  U.  S.  327. 

This  decision  raises  a  question  of  great 
interest  not  only  to  the  states  but  to  those 
who  are  looking  to  the  income  tax  for  a 
solution  of  the  difficulties  of  situs  in  the 
imposition  of  taxes  under  our  federal  sys- 
tem of  government.  An  appeal  will  doubt- 
less be  taken,  the  result  of  which  will  be 
watched  with  interest. — Shaffer  v.  Howard, 
250  Fed.  873. 


Under  the  Massachusetts  Income  Tax 
Law  imposing  a  rate  of  6  per  cent  upon 
"  money  at  interest  "  and  a  rate  of  1^/2  per 
cent  upon  income  "derived  from  business," 
interest  received  by  a  pawnbroker  in  the 
course  of  his  business  held  taxable  at  the 
6  per  cent  rate  as  upon  "money  at  interest." 
Goldma?i  v.  Trefry,  120  N.  E.  74. 


The  decision  of  the  Missouri  Supreme 
Court,  upholding  the  income  tax  law,  re- 
ferred to  in  the  October  Bulletin,  is  re- 
ported in  205  S.  W.  196. 


Release  OF  Indebtedness  as  Income — 
Gifts. — In  a  recent  case,  the  federal  cir- 
cuit court  of  appeals  announces  a  decision 
of  somewhat  fundamental  importance  with 
reference  to  the  meaning  of  income.  In 
the  case  in  question,  one  corporation  con- 
trolling another  released  an  indebtedness 
arising  from  a  sale  of  properties  to  such 
corporation.  The  question  was  as  to 
whether  such  cancellation  of  indebtedness 
constituted  income  to  the  corporation 
whose  debt  was  thus  canceled.  It  was  held 
that  the  word  income  as  used  in  the  taxing 
acts  "  imports  .  .  .  the  current  distinction 
between  what  is  commonly  treated  as  the 
increase  or  increment  from  the  exercise  of 
some  economically  productive  power  of  one 
sort  or  another,  and  the  power  itself,  and  it 
should  not  include  such  wealth  as  is  hon- 
estly appropriated  to  what  would  custom- 
arily be  regarded  as  the  capital  of  the  cor- 
poration taxed."  Consequently  it  was  held 
that  the  transaction  amounted  only  to  a 
contribution  to  capital  account  the  same  as 
if  the  stockholder  had  actually  contributed 
money. — United  States  v.  Oregon-Washing- 
ton R.  «Sr=  Nav.  Co.,  251  Fed.  211. 


Dividends  Received.  —  In  Skinner  v. 
Union  Pac.  Coal  Co.,  249  Fed.  152,  it  is 
held  that  dividends  constitute  income  in  the 
year  when  received  and  are  taxable  as  such 
in  their  entirety,  though  in  part  earned  by 
the  distributing  corporation  prior  to  the 
effective  date  of  the  income  tax  law. 
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Partnerships. — In  Haiku  Sugar  Co.  v. 
Johnstone,  249  Fed.  103,  it  is  held  that  a 
partnership  composed  of  corporations  is  a 
partnership  and  not  subject  to  income  tax. 


Receivers. — Receivers  of  rents  and  in- 
come are  not  liable  to  make  return  of 
moneys  received  from  property  under  their 
control,  such  not  being  income. — Lathers  v. 
Hamlin,  170  N.  Y.  Supp.  98. 


Guaranteed  Dividends. — In  Renss  &^V. 
R.  Co.  V.  Irrvin,  249  Fed.  726,  it  is  held, 
affirming  the  decision  below  (239  Fed. 
739),  that  dividends  paid  directly  to  stock- 
holders of  lessor,  as  rental,  are  income  to 
lessor  under  the  income  tax  law  of  1913. 


Associations.  —  A  recent  decision  of 
some  interest  is  that  a  common  law  trust, 
created  to  hold  title  to  property  from 
which  the  trustees  were  to  collect  the  in- 
come and  distribute  it  to  the  beneficiaries 
of  the  trust,  comes  within  the  definition  of 
an  "  a-ssociation  "  defined  as  a  taxable  en- 
tity by  the  income  tax  law  of  1913.  The 
test  applied  is  as  to  whether  the  income 
accrues  automatically,  as  it  were,  to  the 
beneficiaries  or  whether  action  and  discre- 
tion by  the  trustees  is  necessary.  If  the 
latter,  the  trust  is  taxable  as  such. — 
Crockery.  Malley,  250  Fed.  817. 

UinFORMITY—  DISCRIMINATION 

Exemptions  —  Rate  Limits  —  Local 
Option.  —  The  uniformity  clause  in  the 
North  Dakota  constitution  is  held  not  to 
require  the  taxation  of  all  property  on  an 
ad  valorern  basis  and  is  not  violated  by  a 
law  which  provides  a  license  fee  in  lieu  of 
general  and  local  taxes. 

Another  clause  permitting  exemption  of 
personal  property  up  to  $200  is  not  vio- 
lated by  an  act  which  provides  for  a  license 
fee  which  will  approximately  equal  a  fair 
property  tax  if  levied  on  an  ad  valorem 
basis. 

The  rate  limitation  of  four  mills  was  held 
applicable  to  ad  valorem  taxes  and  not  to 
revenues  derived  from  other  sources  and 
by  other  methods. 

The  constitutional  clause  requiring  that 
all  property  shall  be  assessed  in  the  locality 
where  located,  does  not  permit  the  local- 
ities to  retain  upon  their  tax  lists  all  the 
property  within  their  limits,  in  view  of  the 


general  control  by  the  state  of  the  taxing 
^owGX.— State  v.  Wetz,  168  N.  W.  835. 

Classification. — The  repugnancy  to  the 
constitution  on  the  ground  of  inequality  or 
ununiformity  of  a  tax,  will  not  be  inquired 
into  by  the  court  by  evidence  but  must  ap- 
pear on  the  face  of  the  act  or  from  facts 
of  which  the  court  will  take  judicial  no- 
tice. The  legislature  may  classify  persons 
and  property  and  impose  different  burdens 
upon  dilTerent  classes  based  upon  reason- 
able differences.  A  tax  may  be  imposed  on 
the  intangible  property  of  mutual  insur- 
ance companies,  leaving  stock  companies 
exempt,  without  violating  the  14th  amend- 
ment.— Manufacturers'  Mut.  Fire  Ins.  Co. 
V.  Clarke,  103  Atl.  931. 


License  Taxes. — In  Union  Sulphur  Co. 
V.  Reed,  249  Fed.  172,  it  is  held  that  a 
quarterly  tax  of  ten  cents  per  ton  on  sul- 
phur, levied  as  a  privilege  of  continuing 
operations,  is  a  Icense  tax  and  not  a  direct 
tax,  and  hence  void  for  ununiformity  as 
held  in  73  So.  193  (see  Bulletin,  vol.  II, 
p.  179).  Nor  is  it  material  that  the  com- 
plainant is  the  only  person  affected  by  the 
tax. 


Discrimination  as  to  Color — "  Col- 
ored" Corporations. — An  act  of  Kentucky 
provides  that  none  of  the  taxes  raised  from 
the  property  of  a  white  person  or  corpora- 
tion shall  be  used  for  the  support  of  colored 
common  schools  and  that  the  tax  as  raised 
from  property  of  colored  persons  shall  not 
be  used  for  the  support  of  white  schools. 
It  was  held  that  the  attempt  to  thus  assign 
all  taxes  upon  corporations  to  white  schools 
was  violative  of  the  "  equal  protection " 
clause  of  the  state  constitution,  the  court 
observing  that  "  a  corporation  cannot  be 
said  to  have  color ;  it  is  neither  white  nor 
black."  —  Trustees  v.  Trustees,  203  S.  W. 
520. 


Exemptions. — The  exemption  of  some 
from  taxation  while  taxing  others  on  the 
same  kind  of  property,  is  not  unconstitu- 
tional when  the  discrimination  is  founded 
upon  public  policy  and  is- not  arbitrary. — 
Baltimore  v.  American  Fire  Ins.  Co.,  103 
Atl.  980. 


The  uniformity  clause  in  the  Tennessee 
constitution   was  held  violated  by  a  pro- 
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vision  in  a  special  city  charter,  that  not 
more  than  one  acre  of  farm  lands  included 
within  the  boundaries  of  the  city  should  be 
taxable.  The  charter  was  held  void. — 
Alien  V.  Board  etc.  of  Smithville,  205  S. 
W.    124. 

INHERITANCE  TAXES 

The  New  York  law  imposing  a  transfer 
tax  upon  non-resident  decedents'  estates 
representing  capital  invested  in  business  in 
the  state  is  held  applicable  to  one  habitually 
engaged  in  making  loans  in  the  state, 
though  acting  through  the  agency  of  a  cor- 
poration formed  for  the  purpose  of  hand- 
ling such  activities. — In  re  Green,  171  N. 
V.  Supp.  494. 


It  is  held  that  a  person  who  died  Sep- 
tember 28  and  hence  w^as  prevented  by 
death  from  paying  a  personal  property  tax 
on  his  investments,  the  tax  date  being  Oc- 
tober 1,  is  not  for  that  reason  liable  to  the 
5  per  cent  penalty  tax  imposed  unless  the 
personal  representative  is  "  able  to  prove 
that  a  personal  property  tax  was  assessed 
and  paid  on  such  investment  .  .  .  during 
the  period  it  was  held  bv  decedent." — In  re 
Otis'  Estate,  170  N.  Y.  Supp.  1063. 


Under  the  New  York  law,  in  determin- 
ing the  transfer  tax  on  assets  of  a  non- 
resident, only  such  proportion  of  debts  due 
domestic  creditors  should  be  deducted  as 
the  taxable  assets  bear  to  the  total  assets. — 
In  re  Ogden's  Estate,  170  N.  Y.  Supp.  630. 


Pen  A  LTV'  Tax  on  Non-Registered  Se- 
curities.— A  recent  decision  appears  likely 
to  extract  the  "  teeth  "  recently  placed  by 
New  York  and  other  states  in  the  securities 
tax  law.  By  the  New  York  statute  in  ques- 
tion, an  additional  transfer  tax  was  im- 
posed upon  securities  found  in  an  estate 
upon  which  either  the  securities  tax  or  the 
ordinary'  personal  property  tax  had  not  been 
paid  during  the  life  of  the  decedent.  The 
Surrogate's  Court  of  New  York  County  has 
just  held  this  provision  repugnant  to  the 
due  process  clause  of  the  state  constitution, 
in  that  it  provides  an  unreasonable  discrim- 
ination as  between  persons  .succeeding  to 
the  possession  of  property,  dependent  upon 
the  mere  circumstance  of  certain  action  on 
the  part  of  the  decedent.  This  decision 
seems    decidedlv    worth    consideration    bv 


those  who  have  thus  sought  to  stimulate  the 
effectiveness  of  the  registration  tax  upon 
intangibles. — In  re  Watson's  Estate,  172  N. 
Y.  Supp.  29. 


Federal  Estates  Tax  Deductible  as 
AX  Expense. — The  Illinois  Court  has  de- 
termined that  the  federal  estates  tax  is  a 
debt  or  charge  against  the  estate  and  may 
be  deducted  from  the  gross  value  of  the 
property  transferred  before  the  state  in- 
heritance tax  is  computed. — People  v.  Pas- 
field,  120  N.  E.  286. 


Shares  in  Massachusetts  real  estate 
trusts,  owned  by  non-resident  decedents,  are 
held  real  property  and  subject  to  the  suc- 
cession tax. — Priestly  v.  Burrill,  120  N.  E. 
100. 

LICENSE  TAXES 

For  an  extended  discussion  of  licenses 
and  charges  for  regulation  as  distinguished 
from  occupation  taxes  as  revenue  measures, 
see  McMillan  v.  Knoxzille,  202  S.  W.  65, 
and  Kansas  City  v.  Holmes,  202  S.  W.  392. 


Automobiles.  —  The  requirement  in  a 
city  ordinance  of  a  $5  license  was  not,  as  a 
matter  of  law,  a  tax  on  property  rather 
than  a  fee.  The  amount  was  not  excessive 
in  view  of  the  normal  expense  of  registra- 
tion and  inspection.  —  Commonwealth  v. 
Slociim,  119  N.  E.  687. 


The  power  of  a  state  to  enact  license 
taxes  is  not  restricted  to  the  purpose  of 
permitting  harmful  occupations  or  for  the 
preservation  of  good  order  or  the  public 
health  or  safety.  It  extends  over  useful 
occupations  that  they  may  be  made  to  serve 
the  public  good ;  over  such  businesses  as 
affect  the  public  welfare  and  may  be  exer- 
cised to  prevent  fraud,  deceit  and  unfair 
competition.  So  held  in  sustaining  a  license 
tax  on  creameries. — Cofman  v.  Ousterhovs, 
168  N.  W.  826. 

MISCELLANEOUS 

Jurisdiction.  —  The  waters  of  the  At- 
lantic Ocean,  adjacent  to  New  York  State, 
to  a  point  three  miles  from  shore,  are  within 
the  jurisdiction  of  the  state,  subject  to  con- 
trol for  federal  purposes,  and  the  taxing 
power  extends  to  property  and  franchises 
located  or  exercised  within  such  area.     So 
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held  in  construing  an  assessment  of  the 
special  franchises  of  a  telegraph  company. 
— Mexican  Telegraph  Co.  v.  State  Tax 
Commission,  Weekly  Reports,  N.  Y.  State 
Depts.,  vol.  2,  p.  1341. 


Franchises. — \\'here  the  tangible  prop- 
erty of  a  railroad  company  is  assessed  by 
the  local  assessor  and  the  aggregate  prop- 
erty by  the  state  board,  all  of  the  property 
is  reached.  The  local  assessor  cannot  assess 
a  local  franchise,  as  being  of  value,  because 
the  state  alone  can  grant  such  franchises. — 
Cent.  Ills.  Pub.  Serv.  Co.  v.  Sivartz,  119 
N.  E.  990. 


Franchises. — A  state  can  tax  the  right 
to  maintain  a  bridge  though  it  be  over  a 
navigable  river  and  be  primarily  for  inter- 
state and  foreign  commerce,  the  right  to 
maintain  it  not  being  dependent  solely  on 
federal  authority. — People  ex  rel.  Interna- 
tional Bridge  Co.  v.  State  Tax  Cotnmission, 
170  N.  Y.  Supp.  997. 


Corporation  Franchise  Tax.  —  The 
assembling  and  erection  of  machinery  in  a 
state  and  services  of  experts,  such  work 
being  done  in  connection  with  an  interstate 
contract,  does  not  subject  the  corporation 
concerned  to  the  regulations  of  the  Texas 
statute  concerning  foreign  corporations. — 
York  Mfg.  Co.  V.  Colley,  247  U.  S.  21. 


Corporation  Franchise  Tax  —  Cor- 
poration in  Hands  of  Receiver.  —  In 
Bright  V.  Arkansas,  249  Fed.  950,  it  is  held 
that  a  state  tax  upon  the  privilege  of  exer- 
cising the  power  to  do  business  in  a  cor- 
porate capacity  may  be  enforced  even 
though  the  corporation  be  in  the  hands  of 
a  receiver.  Note  is  made  of  the  conflict  in 
the  decisions  but  it  is  held  that  the  weight 
of  authority  is  as  stated,  following  Coy  v. 
Title  Guar,  df  Trust  Co..  220  Fed.  90. 


Assessors  as  Constitutional  Offi- 
cers.— In  many  states  attempts  to  increase 
efficiency  in  assessment  have  been  made 
through  reassessment  statutes  or  through 
changes  in  the  duties  of  assessors.  These 
attempts  have  been  rendered  difficult 
through  the  fact  that  the  assessor  is  a  con- 
stitutional officer  whose  duties  cannot  be 
diminished.  A  way  out  of  the  difficulty 
is  suggested  by  a  recent  Arkansas  statute 
which  provides   that   the  county  court   of 


each  county  shall  appoint  two  citizens  in 
each  township  who,  with  the  county  asses- 
sor, shall  constitute  the  board  of  assessment 
and  valuation  for  the  township.  This  stat- 
ute is  held  not  violative  of  the  constitutional 
provision  creating  the  office  of  assessor. 
The  creation  of  an  office  does  not  prohibit 
legislative  action  varying  the  duties  thereof. 
It  is  sufficient  if  the  office  be  not  abolished. 
—Hutton  V.  King,  205  S.  W.  296. 


Contracting  Out  Assessment  Duty. 
— The  assessment  of  property  is  a  function 
of  the  duly  constituted  taxing  officers,  and 
mandamus  will  not  lie  to  compel  the  pay- 
ment for  services,  by  one  with  whom  the 
authorities  made  a  contract  to  correct  cer- 
tain assessments. — State  v.  Field,  Co.  Treas- 
urer, 172  Pac.  1136. 


Railroad  Assessments.  —  Under  the 
Kentucky  statutes,  it  is  held  that  the  omis- 
sion of  any  element  which  reduces  the  val- 
uation renders  the  company  liable  to  the 
provisions  for  back  assessment  on  "omitted" 
property  as  it  is  not  an  "  undervaluation." 
In  obtaining  the  state's  apportionment  on 
the  basis  of  length  of  road  "  owned,  leased 
or  controlled  ",  a  "  controlled  "  road  is  one 
in  which  the  controlling  company  has  suffi- 
cient stock  to  determine  its  policy  and  does 
not  embrace  one  controlled  through  a  pool- 
ing arrangement  with  other  roads. — L.  df 
N.  R.  Co.  V.  Conunonivealth,  204  S.  W.  94. 


Exemption  by  Contract.  —  A  statute 
granting  exemption  from  taxation  above  a 
certain  amount  is  a  mere  gratuity  and  not 
operative  as  a  contract.  The  repeal  of  such 
a  statute  is  not  a  violation  of  a  contract. 
The  leading  cases  are  reviewed. — People  ex 
rel.  N.  Y.  Central  &rc.  R.  R.  v.  Assessors, 
224  N.  Y.  187. 


"  Tax  Free  "  Contracts. — A  covenant 
in  a  lease  that  lessee  shall  pay  all  rates, 
taxes  and  assessments,  is  effective  to  bind 
lessee  to  pay  taxes  imposed  under  laws 
afterward  enacted  during  the  lease. — JVard 
V.  Union  Trust  Co.,  224  N.  Y.  73. 


Omitted  Property.  —  A  taxpayer  may 
maintain  a  suit  in  mandamus  to  compel  the 
assessment  of  omitted  property  and  in  such 
suit  an  assessment  palpably  inadequate  and 
made  without  care  and  judgment,  will  be 
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treated  as  no  assessment. 
bury,  202  S.  W.  56. 


Elarn  v.  Salis- 


Property  T.4XABLE.  —  Property  is  not 
exempt  from  taxation  merely  because  it  is 
difficult  of  assessment  or  because  taxing 
officials  have  customarily  omitted  it  from 
assessment,  when  the  statute  or  constitution 
plainly  includes  it  as  taxable.  So  held  in 
enforcing  an  assessment  upon  a  judgment. — 
Pryor  v.  Marion  Caunty,  204  S.  W.  1152. 


Situs. — The  action  of  North  Dakota 
in  enacting  in  1917  a  so-called  "business 
situs  "  law  for  the  taxation  of  intangibles 
of  non-residents,  based  upon  the  Louisiana 
statute,  was  naturally  of  more  than  usual 
interest  to  tax  students.  This  law  has  just 
been  tested  in  a  case  where  the  attempt  was 
made  to  tax  a  non-resident  on  account  of 
notes,  bonds,  and  negotiable  instruments 
arising  from  loans  made  to  residents.  The 
court  in  an  elaborate  opinion  and  after  re- 
viewing generally  the  cases  on  sifits  ani 
jurisdiction,  declares  that  the  intention  of 
the  legislature  was  not  to  subject  all  credits 
owing  by  residents  to  non-residents  to  the 
tax  but  only  such  as  arise  in  a  regular  busi- 
ness done  by  the  non-resident  in  the  state. 

In  a  dissenting  opinion,  one  justice  raises 
the  interesting  question  as  to  the  effect  on  a 
general  constitutional  tax  limit  of  such  a 
special  tax  on  securities.  He  holds  thai 
such  a  special  tax  rate  is  in  violation  of  the 
constitutional  provision. 

Another  justice  renders  an  elaborate 
opinion  supporting  the  law  as  contended 
for  bv  the  State  Tax  Commission. — Stotr  v. 
Packard,  168  N.  W.  673. 


Shares  of  Foreign  Corporations. — 
Under  the  Pennsylvania  statute  (P.  L. 
1913,  507,  508)  shares  of  stock  are  taxable 
in  the  hands  of  resident  shareholders  "  ex- 
cept shares  ...  in  any  .  .  .  corporation 
.  .  .  that  may  be  liable  to  a  tax  on  its 
shares  or  its  capital  stock  for  state  purposes 
...  or  relieved  from  the  payment  of  tax 
on  its  shares  or  ca[)ital  stock  ...  by  the 
laws  of  the  Commonwealth." 

The  question  was  as  fo  whether  this  ex- 
ception provided  total  exemption  of  shares 
of  a  foreign  corporation  when  only  a  part 
of  its  capital  was  employed  in  Pennsylvania 
or  was  exempted  in  part  because  a  manu- 
facturing company,  or  whether  the  shares 
were   exempt  in   proportion   to  the  extent 


that  the  company  paid  a  tax  in  Pennsyl- 
vania. It  was  held  that  the  shares  were 
totally  exempt. — Dupuy  v.  Johns,  104  Atl. 
565. 


Is  Land  Indestructible.  —  That  the 
existence  of  land  may  in  some  cases  prove 
doubtful,  is  shown  by  a  recent  case  in  which 
an  owner's  title,  asserted  through  tax  deeds, 
was  attacked  on  the  ground  that  the  erosion 
of  a  river  having  washed  away  the  land,  the 
adjoining  land  became  riparian,  and  al- 
though subsequently  the  process  was  re- 
versed, and  the  land  restored,  the  new 
riparian  owner  became  the  owner  of  the 
land  so  restored.  Very  respectable  author- 
ity was  adduced  in  support  of  this  proposi- 
tion, but  the  North  Dakota  court  held 
otherwise  and  that  the  deeds  were  valid  to 
give  title  to  the  original  owner. — A  Hard  v. 
Curran,  168  N.  W.  761. 


Gross  Receipts  —  Interstate  Com- 
merce— Foreign  Corporations. — Further 
affirmance  has  recently  l)een  announced  of 
the  settled  doctrine  of  the  U.  S.  Supreme 
Court  that  a  gross  earnings  tax,  levied  upon 
intrastate  and  interstate  receipts,  in  lieu  of 
a  property  tax,  is  not  repugnant  to  the 
commerce  clause.  It  is  held  further  that 
the  tax  laws  of  a  state  may  provide  differ- 
ent burdens  uix)n  foreign  than  upon  domes- 
tic corporations,  and  on  this  point  interest- 
ing comment  is  made  on  the  decision  in 
Southern  Railway  v.  Greene  (216  U.  S. 
400)  tending  to  explain  and  limit  that  de- 
cision as  applying  to  railroad  property,  not 
susceptible  of  other  uses.  —  Northivestern 
Mut.  Life  Ins.  Co.  v.  Jl'isconsin,  247  U.  S. 
132. 


Special  Assessments  —  Railroads. — 
Held  that  an  assessment  for  benefits  derived 
from  resetting  the  curb  and  a.sphalting  the 
.street  adjoining  railroad  property  must  be 
based  upon  the  actual  benefit  to  such  land 
for  railroad  purposes  and  not  upon  either  a 
general  or  special  enhancement  in  the  mar- 
ket value  of  the  land. — Erie  R.  Co.  v.  Pas- 
saic, 103  Atl.  855. 


Penalties. — Under  a  statute  providing 
for  the  asse.ssment  of  an  annual  registration 
fee  upon  corporations  and  for  payment 
thereof  and  that  default  of  such  payment 
shall,  without  further  p>roceedings,  operate 
as  a  forfeiture  of  the  charter,  an  assessment 
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is  necessary  and  the  corporation  cannot 
assert  the  expiration  of  its  charter  for  its 
own  default,  as  avoiding  a  subsequent  as- 
sessment covering  the  years  of  such  default. 
The  tax  cannot  be  considered  as  imposed 
until  the  assessing  officers  have  acted,  even 


though  the  fee  was  plainly  to  be  computed 
upon  the  statute  by  the  application  of  the 
prescribed  schedule  of  fees.  Failure  to  re- 
port does  not  work  a  forfeiture. — Elliott's 
Knob  Co.  V.  Corporation  Commission,  96 
S.  E.  353. 
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Twenty- 


Contains  suggestions  for  the  equitable  appor- 
tionment of  the  year's  expenses  among  the  23,500,- 
000  families  in  the  United  States. 

California.  State  Board  of  Equaliza- 
tion. Revenue  laws  in  force  on  January  1, 
1918,  and  citations  from  decisions  of  the 
Supreme  and  Appellate  Courts  affecting 
revenue  laws.    Sacramento.     1917.     534  p. 

Donahey,  a.  V.  Limit  bond  issues  as 
well  as  tax  levies.  Ohio  Journal  of  Com- 
merce, XIV,  4  (April  1,  1918),  p.  43. 

Mr.  Donahey,  the  auditor  of  state,  points  out 
the  enormous  growth  of  public  debts  in  Ohio,  de- 
fends the  Smith  tax  limitation  law,  and  urges  the 
extension  of  the  principle  of  limitation  to  the 
creation  of  debt.  He  closes  with  some  pertinent 
remarks  upon  economy  in  public  administration. 

Marriott,  J.  A.  R.  National  expendi- 
ture. The  Edinburgh  Retieic,  vol.  228,  no. 
465.      (July,  1918.) 

This  article  is  based  upon  half  a  dozen  reports 
from  a  special  committee  of  the  House  of  Com- 
mons, appointed  to  investigate  the  subject  of 
British  war  expenditures.  The  delicate  balance 
of  the  British  budget  has  been  seriously  disturbed 
by  reason  of  the  collapse  of  the  ordinary  peace- 
time agencies  of  control.  The  Treasury,  which  is 
ordinarily  the  principal  agency  of  control,  has  be- 
come a  great  spending  department,  and  it  has 
failed  to  apply  the  customary  standards  of  effi- 
ciency and  economy  to  these  new  services  which 
have  been  created.  The  principal  criticism  has 
been  levied  against  the  Ministry  of  Munitions,  in 
the  supervision  of  which  the  Treasury  has  been 
exceedingly  remiss.  The  select  committee  con- 
cluded that  in  many  instances  it  would  have  been 
possible,  without  injury  to  the  public  interest,  to 
prepare  and  present  estimates  to  Parliament. 
There  appears  to  be  general  doubt  whether  the 
House  of  Commons  has  any  inclination  toward 
tconomy.    The  mere  submission  of  estimates,  how- 


ever, and  their  discussion,  would,  in  the  com- 
mittee's judgment,  be  an  influence  toward  econ- 
omy. Unless  the  Treasury  assumes  greater  re- 
sponsibility than  has  hitherto  been  displayed, 
there  is  little  chance  for  improvement. 

It  is  impossible  to  avoid  the  feeling,  as  one 
reads  of  the  breakdown  under  war  conditions  of 
a  budgetary  system  so  vastly  superior  to  our  own, 
that  the  reform  of  the  federal  system  of  appro- 
priation and  expenditure  is  the  most  pressing 
financial  problem  of  the  hour  in  the  United  States. 

Ohio.  State  Tax  Commission.  Annual 
report  for  1917.    Columbus,  1918.    231  p. 

This  report  covers  the  first  year  of  experience 
under  the  new  system  of  property  assessment, 
whereby  each  taxpayer  is  required  to  make  a  re- 
turn to  the  proper  officials  instead  of  receiving  a 
call  from  the  assessor.  The  Commission  acclaims 
this  law  as  the  best  in  the  history  of  the  state, 
and  asserts  that  only  minor  defects  have  appeared 
in  its  operation  thus  far.  The  total  increase  in 
the  duplicate  was  $845,103,000,  the  largest  in- 
crease in  any  year  except  1910-11.  The  increase 
was  rather  evenly  divided  between  real  estate  and 
personal  property. 

The  Commission's  estimate  of  the  tax  law  may 
be  correct  enough,  judging  from  the  results.  It 
is  unfortunate,  however,  that  this  estimate  is  given 
such  unqualified  expression,  since  it  will  doubtless 
be  construed  by  many  to  mean  that  only  minor 
changes  in  the  tax  law  are  required.  In  account- 
ing for  the  phenomenal  increase  of  the  assessed 
valuation  of  property,  the  Commission  recognizes 
the  influence  of  the  vast  increase  of  wealth  in  the 
state  ;  and  some  idea  of  this  factor  may  be  had 
from  a  consideration  of  the  amounts  by  which 
the  classes  of  intangibles  were  increased.  Thus, 
moneys  were  increased  by  $46,200,000,  credits  by 
$120,500,000,  and  bonds  and  stocks  by  $3,200,000. 
In  view  of  the  well  known  increases  in  the  wealth 
of  individuals  and  corporations,  is  it  very  doubt- 
ful if  intangibles  have  been  assessed  under  the 
new  law  on  a  higher  proportion  of  full  value 
than  in  former  years? 

PiGOU,  A.  C.  A  special  levy  to  dis- 
charge Avar  debt.  The  Economic  Journal, 
XXVIII,  110  (June,  1918). 

Professor  Pigou's  article  attempts  an  estimate 
of  the  amount  of  capital  and  the  rate  of  levy  that 
would  be  required  in  connection  with  the  proposal 
by  the  British  labor  party  for  a  special  tax  or  levy 
on  capital  as  the  best  method  of  retiring  the  war 
debt. 
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A  discussion  of  the  real  and  the  money  costs  of 
the  war. 
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Revenue.  Preliminary  statement  on  in- 
ternal revenue  collections,  fiscal  year  1918. 
Washington.  Government  Printing  Office. 
1918.     11  p.     tables. 


United  States.  House  of  Representa- 
tives. Hearings  before  the  committee  on 
ways  and  means  on  the  proposed  revenue 
act  of  1918.  Washington.  Government 
Printing  Office.     1918.     3  parts.     2242  p. 

This  is  the  complete  record  of  the  public  hear- 
ings on  the  new  revenue  bill. 

Woodward,  K.  W.  Taxation  of  wood- 
lots.  New  Hampshire  College  Extension 
Service.  Extension  circular  no.  39  (April, 
1918).      19  p. 

Contains  a  statement  of  the  forest  tax  situation 
in  New  Hampshire,  a  brief  summary  of  legisla- 
tion of  other  states,  and  a  very  complete  and  val- 
uable bibliography. 

WooDwoRTH,  Leo  Day.  Necessity  of 
safeguarding  realty  mortgages.  Real  Es- 
tate and  Bidlders  Record  and  Guide,  CI  I,  8 
(August  24,  1918),  207-208,  215. 

A  protest  against  attacks  upon  realty  values,  in 
the  interest  of  the  investor  in  mortgages. 
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CONFERENCE  POSTPONED  AGAIN 

The  cruel  fates  seem  to  be  pursuing  us 
this  winter,  although  we  are  not  aware  of 
any  grievous  crimes  for  which  we  should 
be  thus  punished.  As  we  went  to  press  last 
month  we  were  just  staggering  under. the 
first  blow,  and  now  comes  the  second  one. 
A  telegram  received  on  December  5tK  from 
our  St.  Louis  friends  informed  us  that  the 
influenza  epidemic,  which  had  already 
caused  one  postponement  of  the  conference, 
had  broken  out  again  and  that  the  board  of 
health  had  forbidden  all  public  meetings. 
The  officers,  after  a  hurried  consultation, 


saw  that  there  was  obviously  nothing  to  do 
but  once  more  call  off  the  conference. 
Notice  was  sent  next  day  to  all  members, 
delegates,  and  speakers,  and  vigorous  meas- 
ures were  taken  to  spread  the  news  broad- 
cast. We  hope  that  timely  notice  has  thus 
been  given  to  everyone  who  was  planning 
to  attend  the  conference. 

The  career  of  the  twelfth  conference  has 
thus  far  been  a  stormy  one.  Plans  for  the 
meeting  at  St.  Louis  during  the  week  of 
November  12  were  maturing  nicely  when 
the  sudden  outbreak  of  the  influenza  epi- 
demic called  a  halt.  After  careful  consid- 
eration the  executive  committee  decided  to 
try  again,  this  time  for  the  week  of  Decem- 
ber 16,  and  things  were  coming  along  well, 
when  the  blow  fell  again.  Don't  tell  us 
that  lightning  never  strikes  twice  in  the 
same  place. 

However,  we  must  cheerfully  accept  the 
situation  and  once  more  make  plans  for  the 
future.  The  secretary  has  written  to  each 
member  of  the  executive  committee  asking 
for  suggestions.  All  this  happened  only  a 
few  days  before  we  went  to  press,  so  that 
we  are  unable  now  to  give  further  informa- 
tion as  to  what  will  be  done.  In  the  mean- 
time, we  repeat  our  former  urgent  invita- 
tion to  every  member  to  give  the  matter 
serious  thought  and  send  his  ideas  to  the 
treasurer  (195  Broadway,  New  York  City). 
Our  sincere  regrets  are  hereby  extended  to 
those  who  were  to  have  honored  us  by  ap- 
pearing on  the  program,  and  we  beg  of 
them  not  to  put  the  matter  from  their  minds 
but  to  hold  themselves  in  readiness  for  a 
call  in  the  near  future.  Full  information 
as  to  the  decision  made  will  be  given  in  the 
January  Bulletin,  or  by  mail  if  earlier 
notice  is  necessary. 


SHOULD  THE  EXCESS  PROFITS  TAX  BE  DEDUCTED 
IN  COMPUTING  THE  NEW  YORK  FRANCHISE 
TAX  ON  MERCANTILE  AND  MANUFAC- 
TURING CORPORATIONS? 

HENRY  M.   POWELL 
Formerly  Counsel  to  the  New  York  Joint  Legislative  Committee  on  Taxation 


The  New  York  State  franchise  tax  law- 
imposing  a  tax  of  3  per  cent  on  the  net  in- 
come of  manufacturing  and  mercantile  cor- 
porations, passed  by  the  New  York  legis- 
lature in  1917  and  amended  in  1918,  has 
presented  some  new  problems  to  vex  the 
corporation  lawyer,  and  until  the  courts 
have  finally  passed  upon  them,  or  the  legis- 
lature appropriately  amended  the  moot 
points  in  the  new  law,  there  will  be  much 
discussion  and  doubt  as  to  the  construction 
to  be  given  to  the  statute. 

The  question  that  has  attracted  more 
controversy  than  any  other  is  whether,  in 
computing  the  state  franchise  tax  of  3  per 
cent  on  the  net  income  of  corporations,  the 
excess  profits  tax  paid  to  the  United  States 
Government  should  be  deducted  before  the 
state  tax  of  3  per  cent  is  determined.  The 
doubt  that  has  been  occasioned  in  this  re- 
spect is  due  largely  to  the  phraseology  in 
section  209  of  the  New  York  statute.  In 
1918  this  section  of  the  statute  was  amended 
so  that  it  reads  as  follows  : 

The  section  in  dispute 

Section  2oq.  Franchise  tax  on  corporations 
based  on  net  income.  For  the  privilege  of  exer- 
cising its  franchise  in  this  state  in  a  corporate  or 
organized  capacity  every  domestic  manufacturing 
and  every  domestic  mercantile  corporation,  and  for 
the  privilege  of  doing  business  in  this  state,  every 
foreign  manufacturing  and  every  foreign  mer- 
cantile corporation,  except  corporations  specified 
in  the  next  section,  shall  annually  j'.ay  in  advance 
for  the  year  beginning  November  i  next  pre- 
ceding an  annual  franchise  tax,  to  be  computed 
by  the  tax  commission  upon  the  basis  of  its  net 
income  for  its  fiscal  or  the  calendar  year  next  pre- 
ceding, as  hereinafter  provided,  [upon]  which  in- 
come is  presumably  the  same  as  the  income  upon 
'li'hich  such  corporation  is  required  to  pay  a  tax  to 
the  United  Staes. 

The  word  in  brackets  was  left  out  in  the 
new  statute  and  the  italicized  words  in- 
serted. 


The  confusion  that  has  arisen  in  rela- 
tion to  the  construction  of  the  statute  is 
largely  due  to  the  fact  that  the  original 
New  York  law  provided  that  the  tax  be 
based  on  the  net  income  "  upon  which  such 
corporation  is  required  to  pay  a  tax  to  the 
United  States."  Both  the  federal  income 
tax  and  the  federal  excess  profits  tax  are 
based  on  a  report  of  "  net  income  on  which 
corporations  are  required  to  pay  a  tax  to 
the  United  States."  In  the  case  of  the  fed- 
eral income  tax,  the  excess  profits  fax  is  de- 
ducted before  calculating  the  amount  upon 
which  the  corporation  is  required  to  pay  a 
tax  to  the  United  States.  This  is  done  in 
accordance  with  section  29  of  the  federal 
income  tax  law  of  September  8,  1916,  as 
amended  by  the  act  of  October  3,  1917, 
which  reads  as  follows  : 

In  assessing  income  tax,  the  net  income  em- 
l)raced  in  the  return  shall  also  be  cretlited  with  the 
amount  of  any  excess  jirofits  tax  imposed  by  act 
of  Congress  and  assessed  for  the  same  calendar  or 
fiscal  year  upon  the  taxpayer. 

The  excess  profits  tax,  however,  is  deter- 
mined on  the  whole  amount  of  net  income 
returned  by  the  corporation.  The  state  tax 
commission  has  made  a  ruling  that  the  net 
income  which  the  New  York  law  required 
to  be  returned  as  the  basis  of  the  tax,  is  the 
"  total  net  income  required  by  answer  no.  8 
in  form  no.  1031,  of  the  federal  corpora- 
tion income  tax  return,  from  which  the 
excess  profits  tax  has  not  been  deducted." 

Reasons  7C'/iy  the  Excess  Profits  Tax 
Should  he  Deducted 

Lawyers  and  accountants  representing 
corporations,  which,  under  this  ruling, 
would  be  obliged  to  pay  heavy  taxes  on 
their  entire  net  income  including  the 
charge  represented  by  the  excess  profits 
tax,  objected  to  this  decision  of  the  state 
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tax  department  on  the  ground  that  it  was 
not  a  fair  construction  or  interpretation  of 
the  statute.  They  contended  that  at  the 
time  the  state  income  tax  law  was  passed 
on  June  4,  1917,  the  only  federal  act  upon 
which  an  income  tax  was  paid  to  the  United 
States  Ciovernment  was  the  federal  act  of 
September  8,  1916;  that  this  federal  act 
provided  that  in  arriving  at  the  net  income, 
the  federal  income  tax  should  be  deducted  ; 
that  there  was  at  that  time  no  excess  profits 
tax  payable  to  the  federal  government ;  that 
the  federal  act  of  October  3.  1917,  was 
passed  and  amended  the  income  tax  act  of 
1916  by  providing  for  an  excess  profits  tax 
in  addition  to  the  income  tax ;  that  the 
amended  federal  act  provided  that  in  ar- 
riving at  the  taxable  net  income,  the  in- 
come taxes  should  not  be  deducted,  but 
that  the  excess  profits  tax  should  be  de- 
ducted ;  that  since  it  was  the  intention 
under  the  amended  state  law  of  1918  to  tax 
all  manufacturing  and  all  mercantile  cor- 
jKDrations,  obviously  it  could  not  refer  to 
the  excess  profits  tax  act  of  October  3, 
1917,  as  that  act  did  not  apply  to  all  cor- 
porations but  only  those  whose  net  income 
exceeded  7  to  9  per  cent  of  the  invested 
capital,  plus  three  thousand  dollars;  hence, 
that  a  proper  construction  of  the  New 
York  statute  of  1918  as  to  the  amount  to  be 
returned  to  the  state  tax  department  upon 
which  a  tax  was  to  be  based,  should  be  the 
net  taxable  income  under  the  federal  in- 
come tax  act  of  October  3,  1917,  providing 
for  the  deduction  of  the  excess  profits  tax. 

Is  the  Paragraph  in  Dispute  Modified  by 
Subsequent  Sections? 

The  crux  of  the  inquiry  is  to  ascertain 
from  tl\e  New  York  statute  whether  the 
legislature  intended  that  the  tax  should  be 
levied  on  the  entire  net  income  which  is 
used  as  the  basis  of  the  excess  profits  tax, 
or  whether  it  should  be  levied  on  the  entire 
net  income  less  the  excess  profits  tax  under 
the  federal  income  tax  law  of  October  3, 
1917. 

If  reliance  is  placed  alone  on  the  words 
used  in  section  209  of  the  tax  law  for  a 
construction  of  the  New  York  statute,  there 
appears  to  be  very  much  force  in  the  claim 
for  a  deduction  of  the  excess  profits  tax, 
but  to  understand  the  position  of  the  state 
tax  commission,  one  must  examine  the  en- 
tire series  of  acts  passed  in  1917  and  1918, 


which  make  up  Article  ix-a  of  the  tax  law, 
known  as  the  "  Franchise  tax  on  manufac- 
turing and  mercantile  corporations,"  and 
also  look  for  light  on  this  point  to  other 
sections  of  the  tax  law  which  relate  to,  or 
have  any  bearing  on,  the  subject. 

It  will  be  noticed  that  section  209  of  the 
tax  law  above  quoted  provides  that  the  tax 
shall  be  computed  on  the  basis  of  the  net 
income  "  as  hereinafter  provided."  The 
expression  "  as  hereinafter  provided  "  re- 
fers to  the  provisions  contained  in  sections 
211,  214,  219-d,  217  and  195  of  the  tax 
law,  detailing  the  niethod  of  making  re- 
ports, the  computation  of  the  tax,  and  how 
tlie  net  income  may  be  ascertained  by  the 
tax  commission  when  the  federal  report  is 
changed  or  corrected,  or  when  no  federal 
or  state  report  is  made. 

Section  211,  consisting  of  eight  subdivi- 
sions, outlines  the  method  by  which  a  cor- 
poration reports  to  the  tax  commission  the 
facts  upon  which  the  net  income  is  to  be 
computed,  and  the  tax  to  be  apportioned 
among  the  various  localities  in  the  state. 
Subdivision  2,  of  this  section,  provides  that 
among  the  facts  to  be  reported  by  the  cor- 
poration are : 

2.  The  amount  of  its  net  income  for  its  preced- 
ing fiscal  or  the  preceding  calendar  year  as  shown 
in  the  last  return  of  annual  net  income  made  by  it 
to  the  United  States  treasury  department,  and  if 
the  corporation  shall  claim  that  such  return  is  in- 
accurate, the  amount  claimed  by  it  to  be  the  net 
income  for  such  period. 

The  italicized  words  were  first  used  in 
the  1918  law. 

Subdivision  8  of  the  same  section  pro- 
vides : 

8.  Any  corporation  taxable  hereunder  mny  omit 
from  its  report  the  statements  required  by  sub- 
divisions four  and  five  by  incorporating  in  its  re- 
port a  consent  to  be  taxed  upon  its  entire  net 
income. 

Subdivisions  4  and  5  relate  to  the  value 
of  real  and  personal  property  located  in 
and  out  of  the  state. 

Section  214  of  the  tax  law  provides  for 
the  computation  of  the  tax  based  upon  the 
report  made  under  section  211  of  the  law. 
Paragraph  1  of  section  214  reads  as  fol- 
lows : 

§  214.  Computation  of  tax.  If  the  entire  busi- 
ness of  the  corporation  be  transacted  within  the 
state,  the  tax  imposed  by  this  article  shall  be 
based  upon  the  entire  net  income  of  such  corpora- 
tion for  such  fiscal  or  calendar  year  as  returned  to 
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the  United  States  treasury  department,  subject, 
however,  to  any  correction  thereof  for  fraud,  eva- 
sion or  error,  as  ascertained  by  the  state  tax  com- 
mission. 

The  second  paragraph  of  this  section 
provides : 

If  the  entire  business  of  such  corporation  be 
not  transacted  within  the  state,  the  ta.\  imposed  by 
this  article  shall  be  based  upon  a  ]iroportion  of 
such  ascertained  net  income,  to  be  determined  in 
accordance  with  the  following  rules : 

The  proportion  of  the  net  income  of  the  cor- 
poration upon  which  the  tax  under  this  article 
shall  be  based,  shall  be  such  portion  of  the  entire 
net  income  as  the  aggregate  of 

I.  The  average  monthly  value  of  the  real  prop- 
erty and  tangible  personal  property  within  the 
state.    .    .    . 

In  the  citation  from  section  211  above 
quoted  there  is  a  requirement  that  the  net 
income  to  be  shown  in  the  said  report  as 
the  basis  on  which  the  computation  of  the 
tax  under  section  214  of  the  tax  law  is  to 
be  made,  shall  be 

"  the  net  income  ...  as  shown  in  the  last  return 
of  annual  net  income  made  by  it  to  the  United 
States  treasury  department,  and  if  the  corporation 
shall  claim  that  such  return  is  inaccurate,  the 
amount  claimed  by  it  to  be  the  net  income  for 
such  period." 

It  would  seem  from  a  careful  reading  of 
this  section  that  the  return  of  net  income 
as  reported  by  the  corporation,  and  the  de- 
termination of  net  income  by  the  treasury 
department,  are  used  in  a  somewhat  similar 
sense  or  interchangeably,  since  it  may  be 
assumed  that  a  corporation  would  not  make 
an  inaccurate  return  to  the  treasury  de- 
partment (for  which  it  would  be  punish- 
able under  the  federal  statute)  and  then 
ask  the  state  tax  commission  to  be  per- 
mitted to  correct  its  return  of  net  income 
as  inaccurate.  A  reasonable  construction 
of  this  paragraph  would  be  that  if  the  net 
income  as  returned  was  not  changed  by  the 
treasury  department,  it  would  then  become 
the  net  income  as  determined  l)y  that  de- 
partment. If  the  amount  returned  to  the 
treasury  department  is  changed  or  cor- 
rected, provision  is  made  in  section  219-d 
for  notifying  the  state  tax  commission  of 
such  further  determination. 

It  should  also  be  borne  in  mind  that  the 
original  New  York  law  passed  in  June, 
1917,  had  reference  to  the  federal  return 
of  1916  from  which  no  excess  profits  tax 
could  be  deducted,  because  it  was  not  then 
in  existence.    Bearing  this  in  mind,  one  can 


more  easily  understand  the  reference  in 
subdivision  8  of  section  211  of  the  New 
York  tax  law  above  quoted,  which  provides 
that  a  corporation  may  consent  to  be  taxed 
on  its  "  entire  net  income  "  if  it  prefers  to 
omit  the  details  as  to  its  assets  in  and  out 
of  the  state  required  by  subdivisions  4  and 
5  of  the  same  section.  The  "  entire  net  in- 
come "  as  returned  by  the  corporation  and 
the  "  entire  net  income  "  as  determined  by 
the  treasury  department,  if  not  changed  or 
corrected  by  the  treasury  officials,  is  one 
and  the  same  thing  under  the  1916  federal 
law.  This  would  also  clarify  the  state- 
ment in  paragraph  I  of  section  214  above 
(luoted,  that  if  the  corporation's  entire 
business  is  transacted  in  New  York  State, 
the  tax  "  shall  be  based  upon  the  entire  net 
income  of  such  corporation  for  such  fiscal 
or  calendar  year  as  returned  to  the  United 
States  Treasury  Department."  If  it  were 
intended  to  permit  a  deduction  of  an  excess 
profits  tax  amounting  in  many  cases  to  50 
or  60  per  cent  of  the  entire  net  income,  the 
phrase  that  a  corporation  might  be  taxed 
in  certain  cases  upon  its  "  entire  net  in- 
come," would  be  more  or  less  meaningless. 
Under  the  United  States  income  tax  act 
as  amended,  the  return  of  net  income  in  the 
case  of  corporations  subject  to  an  excess 
profits  tax  became  what  may  be  called  a 
"  dou1)le-barreled  "  return.  The  "  entire 
net  income  "  or  "  total  net  income,"  as  it  is 
called  in  the  1917  federal  return,  became 
the  basis  of  both  the  excess  profits  tax  and 
the  federal  income  tax  as  amended.  The 
"  total  net  income "  is  the  same  in  each 
case  although  the  amount  on  which  the  tax 
is  imposed  for  the  income  tax  is  lessened 
by  the  excess  profits  tax.  Otherwise,  a  tax 
would  be  imposed  by  the  same  sovereignty 
on  a  tax  already  levied. 

Why  the  Neiv  York  Law  ivas  Amended 

There  was  a  serious  question  as  to  the 
constitutionality  of  the  original  state  fran- 
chise tax  law  as  pa.ssed  in  1917.  It  was  the 
intention  of  those  who  drew  the  original 
act  to  make  the  federal  income  tax  return 
the  basis  for  computing  the  state  franchise 
tax,  and  no  provision  was  contained  in  the 
original  act  for  ascertaining  the  true  net 
income,  in  case  a  corporation  contended 
that  its  net  income  as  determined  by  the 
UnitcMd  States  treasury  department  was  in- 
accurate, nor  was  there  any  method  laid 
down  in  the  original  act  for  ascertaining 
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the  amount  of  net  income.  In  other  words, 
the  assessment  of  net  income  was  entirely 
fixed  by  the  federal  return,  except  in  cases 
of  fraud,  evasion,  or  error,  in  which  event 
the  state  tax  commission  might  ascertain 
the  net  income  for  itself.  Nothing  else  was 
taken  from  the  federal  return  under  the 
New  York  law  of  1917,  other  than  the 
amount  of  net  income  as  returned  to,  or  de- 
termined by,  the  treasury  department.  A 
copy  of  the  federal  return  itself  was  not 
made  part  of  the  state  return  as  under  the 
Connecticut  and  Massachusetts  corporation 
income  tax  laws  hereinafter  referred  to,  so 
that  there  was  no  method  or  rule  adopted 
under  the  original  New  York  law  by  which 
the  net  income  could  be  ascertained. 

The  amendment  of  1918  aimed  to  avoid 
the  constitutional  objection  that  the  state 
had  deputized  its  assessing  powers  to  the 
federal  authorities,  and  that  corporations 
without  their  consent  could  be  taxed  and 
deprived  of  their  property  without  due  pro- 
cess of  law.  The  amendment  therefore 
provided  that  if  the  corporation  claimed 
that  the  income  returned  to,  or  determined 
by,  the  federal  government  was  inaccurate, 
it  might  give  the  net  income  which  it 
claimed  to  be  correct,  and  the  amendment 
further  provided  that  the  act  shall  be  con- 
strued as  having  been  in  effect  as  of  the 
date  of  the  original  enactment  of  the  1917 
law.  The  amendment  of  1918  contains  a 
further  clause  in  section  219-d  of  the  tax 
law,  as  to  the  ascertainment  of  net  income 
where  it  had  been  corrected  as  originally 
returned  to  the  treasury  department  by  the 
commissioner  of  internal  revenue  or  other 
official  or  competent  authority,  and  where 
the  corporation  "  shall  concede  the  accu- 
racy of  such  determination  or  state  wherein 
it  is  erroneous." 

Sections  2ig-d,  21^  and  iQj  of  the  tax 
law  confir?n  the  vietv  that  "  total  net  ui- 
come"  without  dedicction  of  federal  taxes 
teas  to  be  the  basis  of  the  state  tax. 

§  219-d.     CORRECTIOXS     AND     CHANGES.        If     the 

amount  of  the  net  income  for  any  year  of  any 
corporation  taxable  under  this  article  as  returned 
to  the  United  States  treasury  department  is 
changed  or  corrected  by  the  commissioner  of  in- 
ternal revenue  or  other  officer  of  the  United  States 
or  other  competent  authority,  such  corporation, 
within  ten  days  after  receipt  of  notice  of  such 
change  or  correction,  shall  make  return  under  oath 
or  affirmation  to  the  tax  commission  of  such 
changed  or  corrected  net  income,  and  shall  con- 
cede the  accuracy  of  such  determination  or  state 
ivherein  it  is  erroneous. 


The  ta.x  commission  shall  ascertain,  from  such 
return  and  any  other  information  in  the  possession 
of  the  commission,  the  net  income  of  such  cor- 
poration for  the  fiscal  or  calendar  year  for  which 
such  change  or  correction  has  been  made  by  such 
commissioner  of  internal  revenue  or  other  officer 
or  authority.  All  the  authority  conferred  on  the 
tax  commission  by  the  provisions  of  section  one 
hxtndred  and  ninety-five  of  this  chapter  is  hereby 
granted  to  it  in  respect  to  the  ascertainment  of 
such  net  income.  The  tax  commission  shall  there- 
upon reaudit  and  restate  the  account  of  such  cor- 
poration for  taxes  based  upon  the  net  income  for 
such  fiscal  or  calendar  year,  such  reaudit  to  be 
according  to  the  net  income  S6  ascertained  by  the 
ta.v  commission. 

The  italicized  words  in  the  above  para- 
graph first  appearcxl  in  the  amendment  of 
1918. 

Section  217  as  to  the  powers  of  the  tax 
commission  provides : 

§217.  Powers  of  tax  commission.  The  tax 
commission  may  for  good  cause  shown  extend  the 
time  within  which  any  corporation  is  required  to 
report  by  this  article.  If  any  report  required  by 
this  article  be  not  made  as  herein  required,  the  tax 
commission  is  authorized  to  make  an  estimate  of 
the  net  income  of  such  corporation  and  of  the 
amount  of  tax  due  under  this  article,  from  any 
information  in  its  possession,  and  to  order  and 
state  an  account  according  to  such  estimate  for 
the  taxes,  penalties  and  interest  due  the  state  from 
such  corporaion.  If  the  tax  imposed  upon  any 
corporation  under  this  article  is  based  upon  an 
estimate  as  provided  in  this  section,  the  tax  com- 
mission shall  notify  such  corporation  of  a  time 
and  place  at  which  opportunity  will  be  given  to 
the  corporation  to  be  heard  in  respect  thereof. 
Such  notice  shall  be  mailed  to  the  post-office  ad- 
dress of  the  corporation.  All  the  authority  and 
powers  conferred  on  the  tax  commission  by  the 
provisions  of  section  one  hundred  and  ninety-five 
of  the  tax  law  shall  have  full  force  and  effect  in 
respect  of  corporations  which  may  be  liable  here- 
under. 

Among  other  powers  conferred  upon  the 
tax  commission  by  section  195  of  the  tax 
law,  are  the  following : 

The  commission  shall  also  have  power  to  ex- 
amine or  cause  to  be  examined,  in  case  of  a  failure 
to  report  or  in  case  the  report  is  unsatisfactory  to 
it,  the  books  and  records  of  any  such  corporation, 
joint-stock  association,  company,  foreign  banker, 
person  or  partnership,  and  may  hear  testimony 
and  take  proofs  material  for  its  information,  and 
may  appoint  a  commissioner  by  a  written  appoint- 
ment under  its  official  seal  for  that  purpose.  Every 
commissioner  so  appointed  shall  be  authorized  to 
make  such  examination  and  take  such  testimony 
and  hear  such  proofs  and  report  the  proofs  and 
testimony  so  taken  and  the  result  of  his  examina- 
tion so  made  and  the  facts  found  by  him,  to  the 
commission.  The  commission  shall,  therefrom,  or 
from  any  other  data  which  shall  be  satisfactory  to 
it,  order  and  state  an  account  for  the  tax  due  the 
state,  together  with  the  expenses  of  such  examina- 
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tion  ami  the  taking  of  such  lestimony  ami  jiroofs. 
Such  expenses  shall  be  fixed  and  adjusted  by  the 
commission. 

Is  there  anything  in  sections  219-d,  217 
or  195,  all  of  which  have  been  quoted  at 
some  length,  that  will  corroborate  the  view 
that  the  "  net  income  on  which  the  cor- 
poration is  required  to  pay  a  tax  to  the 
United  States  "  under  section  209  of  the 
tax  law.  means  something  else  than  the  total 
net  income  which  it  first  reports  to  the 
United  States  treasury  department  before 
the  excess  profits  tax  is  deducted  ? 

To  sustain  this  interpretation,  words  must 
be  read  into  the  statute  tliat  it  does  not  now 
contain.  If  the  word  "  income  "  should 
precede  the  word  "  tax,"  so  that  the  phrase 
in  section  209  would  read  "  net  income 
upon  which  such  corporation  is  required 
to  pay  an  income  tax  to  the  United  States," 
there  would  be  some  corroboration  of  this 
construction  which  would  not  be  free  from 
doubt  in  view  of  the  phrase  "  entire  net  in- 
come "  in  sections  211  and  214  of  the  stat- 
ute. If  the  phrase  in  section  219-d  should 
read  "  net  income  upon  which  such  cor- 
poration is  required  to  pay  a  tax  to  the 
United  States  under  the  federal  income  tax 
law  of  1917,"  there  would  be  firmer  ground 
for  this  view. 

Attention  has  heretofore  been  directed  to 
sections  21 1  and  214  of  the  tax  law  calling 
for  the  report  of  a  corporation  to  be  made 
to  the  state  tax  commission,  and  for  the 
computation  of  a  tax  upon  this  report  based 
on  the  return  to  the  treasury  department. 
The  difficulty  of  the  inquiry  lies  in  the  fact 
that  the  "  net  income  "  referred  to  under 
sections  211  and  214  is  the  net  income 
ascertained  by  the  treasury  department, 
which  may  or  may  not  be  construed  as  hav- 
ing reference  to  a  net  income  from  which 
the  excess  profits  tax  has  been  deducted. 
It  may  be  conceded,  however,  that  the  "  net 
income"  referred  to  in  sections  217  and 
219-d  of  the  tax  law,  as  well  as  the  refer- 
ence thereto  by  innuendo  in  section  195  of 
the  tax  law,  is  the  net  income  of  sections 
209.  211  and  214.  Now,  it  would  appear 
under  section  219-d  that  the  New  York  tax 
commission  has  power  to  ascertain  the  net 
income  for  itself,  not  only  from  the  cor- 
rected federal  return,  but  from  "  any  other 
information  in  the  possession  of  the  com- 
mission." It  would  also  appear  under  sec- 
tion 217  and  section  195  that  where  no  re- 
port is  made  by  the  corporation  or  an  un- 


satisfactory report  is  filed  the  state  tax 
commission  must  itself  ascertain  the  net  in- 
come. In  cases  where  corporations  made 
no  report  to  the  federal  government,  is  it  at 
all  reasonable  to  assume  that  the  legislature 
intended  that  the  state  tax  commission 
should  first  make  an  assessment  for  the 
excess  profits  tax,  most  difficult  and  com- 
plicated in  its  character,  and  then  make  an 
assessment  for  its  own  purposes  of  net  in- 
come under  the  state  law?  If  corporations 
liable  to  an  excess  profits  tax  failed  to  make 
a  report  to  the  federal  government,  there  is 
no  authority  in  the  statute  giving  the  state 
tax  commission  the  power  to  estimate  the 
excess  profits  tax  that  would  have  been  im- 
posed by  the  United  States  Government 
had  such  corporation  made  a  report  in  due 
time. 

It  will  be  seen  that  while  the  tax  com- 
mission sought  the  advantage  of  any  re- 
determination by  the  federal  authorities,  it 
was  only  for  the  purpose  af  information, 
and  the  amendment  provided  in  this  case 
for  the  ascertainment  by  the  commission  on 
its  own  authority  of  the  true  net  income  of 
the  corporation  irrespective  of  any  deter- 
mination by  the  federal  authorities.  Now, 
the  New  York  law  clothes  the  state  tax 
commission  with  full  powers  to  cover  a  case 
of  this  kind.  Under  section  195  the  state 
tax  commission  has  authority  to  go  into  the 
merits  by  examining  the  corporation's  offi- 
cers and  books  and  fixing  the  actual  net  in- 
come. The  whole  purpose  of  using  the 
federal  return  was  to  do  away  with  the 
complicated  and  expensive  machinery  which 
the  state  would  require  if  it  were  obliged 
in  every  case  to  review  the  various  items  of 
gross  income,  general  expense,  depreciation 
deductions,  etc.,  before  it  could  determine 
the  net  income.  In  the  amended  statute, 
the  rights  of  both  the  corporation  and  the 
state  are  preserved  so  that  neither  is  con- 
cluded by  an  incorrect  return  to  the  federal 
government,  nor  by  its  determination.  In 
the  exceptional  cases  where  no  returns  are 
made  by  a  corporation  to  the  state,  or  to 
the  United  States,  "  the  tax  commission  is 
authorized  to  make  an  assessment  of  the  net 
income  of  such  corporation,  and  of  the 
amount  of  tax  due  under  this  article,  from 
any  information  in  its  possession."  Whether 
a  report  is  or  is  not  made  to  the  state  tax 
commission,  or  to  the  United  States  treas- 
ury department,  or  when  the  report  of  net 
income  is  unsatisfactory  to  the  commission, 
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or  when,  on  the  other  hand,  under  the 
amendment  of  1918,  the  determination  of 
net  income  by  the  United  States  is  unsatis- 
factory to  the  corporation, — in  any  of  these 
cases  the  tax  commission  may  ascertain  such 
net  income  from  the  books  of  the  corpora- 
tion, or  from  testimony,  or  from  any  other 
appropriate  source,  and  it  is  not  at  all 
limited  under  our  New  York  statute  by  the 
federal  laws  and  rules  for  ascertaining  the 
net  income  "  on  which  the  corporation  is 
required  to  pay  a  tax  to  the  United  States." 
In  this  respect  it  differs  from  the  Connec- 
ticut and  Massachusetts  state  income  tax 
laws,  which  follow  the  federal  law. 

The  New  York  Laiv  is  N at  an  Income  Tax 

The  New  York  statute  imposes  a  fran- 
chise tax,  not  an  income  tax ;  the  New 
York  law  imposes  a  tax  on  a  domestic 
manufacturing  corporation  or  a  domestic 
mercantile  corporation  "  for  the  privilege 
of  exercising  its  franchise  in  this  state  in  a 
corporate  or  organized  capacity,"  and  in 
the  case  of  a  foreign  manufacturing  or  for- 
eign mercantile  corporation,  "  for  the  privi- 
lege of  doing  business  in  this  state."  It  is 
part  of  the  system  in  this  state  for  taxing 
corporations  on  their  franchises.  In  the 
present  case,  the  tax  is  measured  according 
to  the  ruling  of  the  state  tax  commission 
by  the  entire  net  income  of  the  corporation 
for  the  past  fiscal  or  calendar  year.  It 
might  have  been  measured  in  any  other  con- 
venient way,  for  the  legislature  had  entire 
control  of  the  subject ;  for  instance,  trans- 
portation companies  in  this  state  pay  an 
annual  franchise  tax  on  gross  earnings  ;  in- 
surance companies,  an  annual  franchise  tax 
on  gross  premiums ;  trust  companies,  a 
franchise  tax  on  capital  stocks  and  un- 
divided profits  ;  savings  banks,  an  annual 
franchise  tax  based  on  surplus  or  undivided 
earnings.  Clearly,  the  legislature  might 
have  elected  any  reasonable  basis  of  com- 
putation that  it  deemed  desirable. 

Recent  Decisions 

Two  recent  decisions  of  sister  states  are 
worthy  of  notice.  The  first  is  the  opinion 
of  the  attorney  general  of  Connecticut, 
dated  March  1,  1918,  in  relation  to  the 
Connecticut  income  tax  law  of  1915,  and 
the  other  is  a  decision  of  the  supreme  court 
of  Massachusetts,  in  American  Printing  Co. 
V.  Conunomoealth  of  Massachusetts,  con- 
struing the  net  income  tax  on  corporations, 


reported  in  120  N.  E.  686.  Both  decisions 
permit  a  deduction  of  the  excess  profits  tax. 
The  Massachusetts  income  tax  law  is  almost 
identical  with  the  Connecticut  law,  and  in 
both  cases  it  was  required  that  every  cor- 
poration should  render  to  the  tax  commis- 
sion "  a  true  copy  of  the  last  return  made 
to  the  collector  of  internal  revenue,  of  the 
annual  net  income  .  .  .  and  such  other  in- 
formation as  may  be  requested  by  the 
United  States  treasury  department  for  the 
purpose  of  ascertaining  the  total  amount  of 
net  income  taxable  under  the  United  States 
income  tax  act ;  the  net  income  of  such  cor- 
poration after  making  the  deduction  author- 
ized." The  laws  of  each  of  these  states  re- 
tjuires  a  tabulation  of  all  the  particulars  by 
which  the  United  States  arrives  at  the  net 
income  subject  to  the  tax,  and  appropriates 
it  as  part  of  its  own  method  of  computing 
the  net  income.  No  opportunity  for  cor- 
rection or  change  is  permitted  either  by  the 
corporation  or  by  the  tax  commission  of 
those  states.  The  treasury  department  rul- 
ing is  binding  on  that  point.  The  main 
points  of  difference  are :  ( 1 )  that  the 
Massachusetts  and  Connecticut  laws  are  in- 
come tax  laws  and  based  on  net  income ; 
(2)  that  the  wording  of  the  Massachusetts 
and  Connecticut  acts  is  essentially  different, 
being  based  on  "  net  income  taxable  under 
the  United  States  income  tax  act";  (3) 
the  New  York  law  uses  the  result  of  the 
federal  return  as  far  as  the  total  net  in- 
come is  concerned,  for  the  purpose  of  in- 
formation only,  but  reserves  to  itself  the 
right  to  ascertain  what  is  net  income,  while 
the  Connecticut  and  Massachusetts  laws 
leave  no  discretion  in  the  tax  commissioner 
but  oblige  him  to  accept  the  net  income  as 
determined  under  the  federal  rules  and 
regulations. 

Summary 

1.  Section  209  of  the  New  York  tax  law 
provides  for  a  tax  based  on  the  "  net  in- 
come .  .  .  upon  which  such  corporation  is 
required  to  pay  a  tax  to  the  United  States." 
Under  the  original  New  York  law  of  1917, 
which  had  reference  to  the  return  of  net 
income  under  the  federal  law  of  1916,  the 
net  income  returned  was  the  total  net  in- 
come or  e?itire  net  income  from  which  no 
excess  profits  tax  was  deducted,  because  not 
then  in  existence.  The  amendment  to  the 
New  York  law  in  1918  presented  no  indi- 
cation that  such  a  deduction  was  author- 
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ized.  To  give  it  such  a  construction,  words 
must  be  read  into  the  statute  that  are  not 
there  now.  The  total  net  income  or  entire 
net  income  whether  returned  for  income 
tax  or  excess  profits  tax  still  remains  the 
basis  of  assessment.  A  corporation  paying 
no  excess  profits  tax  returns  its  total  net  in- 
come for  income  tax  payment,  and  a  cor- 
poration paying  excess  profits  taxes  returns 
its  total  net  income,  on  which  it  pays  a  tax 
to  the  United  States. 

2.  The  wording  in  section  209  of  the 
New  York  law  is  governed  by  the  phrase 
"  hereinafter  mentioned,"  which  in  turn  is 
limited  by  the  application  given  to  it  in 
sections  211  and  214  providing  for  a  tax 
based  on  "  entire  net  income,"  and  also  by 
the  application  of  sections  217,  219-d  and 


195  of  the  tax  law  requiring  the  net  income 
to  be  ascertained  by  the  tax  commission  in 
some  cases  where  no  federal  return  is  made 
at  all,  and  hence  where  no  excess  profits  tax 
could  be  deducted. 

3.  The  New  York  tax  is  a  franchise  tax 
and  not  an  income  tax  and  may  be  meas- 
ured by  total  net  income,  whether  returned 
for  income  tax  or  excess  profits  tax  pur- 
poses. 

4.  The  New  York  tax  law  being  a  state 
revenue  measure,  should  be  liberally  con- 
strued in  favor  of  the  public  treasury. 

Attention  is  called  to  the  department  of  De- 
cisions and  Rulings,  at  page  83  of  this  issue,  where 
Mr.  Ilolcomb  discusses  this  same  question,  with 
special  reference  to  the  Massachusetts  decision. — 
The  Editor. 


POST-BELLUM  FLSCAL  PROJECTS  IN  GREAT 
BRITAIN  AND  FRANCE 

EDWIN  R.  A.   SELIGMAN 

Columbia  University,  New  York  City 


Much  interest  has  been  aroused  by  the 
almost  simultaneous  appearance  in  Great 
Britain  and  France — and  for  that  matter 
also  in  Germany — of  the  project  of  financ- 
ing the  post-bellum  period  and  wiping  out 
or  reducing  the  enormous  national  debt  by 
means  of  what  has  been  called  the  capital 
levy  or  the  conscription  of  wealth.  In 
England,  almost  two  entire  issues  of  the 
British  Economic  Journal  have  been  de- 
voted to  this  question,  the  summer  number 
including  articles  by  Professor  Pigou  and 
others  in  favor  of  the  plan,  the  autumn 
number  being  given  up  to  articles  by  oppo- 
nents of  the  scheme,  such  as  Professor 
Scott  and  others.  A  more  elaborate  dis- 
cussion of  the  project  may  be  found  in  two 
books  that  have  recently  appeared.  One 
of  these  is  by  F.  W.  Pethick  Lawrence  and 
is  called  "  A  Levy  on  Capital."  ^ 

Mr.  Pethick  Lawrence  begins  with  chap- 
ters on  the  cost  of  the  war  and  on  raising 
the  funds  for  meeting  war  expenditure, 
avoiding,  however,  the  controversy  as  be- 
tween loans  and  taxes.  These  are  followed 
by  several  chapters  on  pre-war  wealth  and 

1  A  Levy  on  Capital,  F.  W.  Pethick  Lawrence. 
London,  George  Allen  and  Unwin  Ltd.,  1918, 
94  PP- 


the  changes  due  to  the  war.  Mr.  Pethick 
comes  to  the  conclusion  that  the  wealth  of 
Great  Britain  before  the  war  was  about  15 
billion  pounds,  of  which  the  private  wealth 
of  individuals  was  12^  billions  distrib- 
uted as  follows:  2  per  cent  of  the  popula- 
tion possessed  64  per  cent  of  the  wealth ; 
a  further  class  of  11  per  cent  another  24 
per  cent,  leaving  the  remaining  class  of 
over  40  million  people  with  12  per  cent  of 
the  wealth.  As  a  result  of  the  war,  with 
its  inflation  and  profiteering,  Mr.  Pethick 
finds  that  the  gross  wealth  of  the  country 
has  increased  to  18,900  million  pounds,  of 
which  15^  billions  represent  private 
wealth  ;  but  as  the  net  debt  is  about  6  bil- 
lions, this  would  leave  the  national  wealth 
at  12,900  millions,  showing  a  loss  of  over 
234  billions  as  a  result  of  the  war.  This, 
however,  does  not  represent  even  the  mate- 
rial cost  of  the  war,  for  a  great  part  of  the 
cost  has  been  met  out  of  income,  while  the 
people  have  not  only  worked  harder  but 
have  stinted  themselves.  Mr.  Pethick  cal- 
culates that,  in  addition  to  the  2^/2  billions 
which  have  been  paid  out  of  capital,  about 
4  billions  have  been  paid  out  of  income. 
vSince,  however,  the  aggregate  increase  in 
the  nominal  value  of  individual  wealth  is. 
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as  stated  above,  at  least  2^  billions,  the 
result  is  that  the  distribution  of  wealth  in 
Great  Britain  is  still  more  unequal  than  it 
was  when  the  war  began,  for  in  Great  Brit- 
ain (he  thinks)  it  is  beyond  all  doubt  that 
the  war  loans  have  been  taken  largely  by 
the  wealthier  classes  and  bought  to  a  very 
considerable  extent  out  of  profits  on  war 
contracts. 

Mr.  Pethick  next  proceeds  to  consider 
the  proper  peace  budget.  His  own  calcu- 
lation is  that,  even  if  all  existing  war  taxes 
(except  of  course  the  tax  on  war  profits 
which  automatically  ceases  with  the  war) 
are  continued,  there  will  still  be  an  annual 
deficit  of  at  least  125  million  pounds.  He 
eliminates  as  impracticable  any  new  taxes 
except  a  doubling  of  the  death  duties  and 
an  increase  of  the  normal  income  tax  to 
7s.  6d.  in  the  pound  (37^^  per  cent) .  This 
lie  considers  a  quite  unendurable  prospect. 
Even  if  Mr.  Bonar  Law's  more  optimistic 
forecast  be  accepted,  all  the  present  heavy 
war  taxes  Avill  have  to  continue  indefinitely. 
As  this  will  also  be  deemed  a  very  great 
hardship,  the  author  maintains  that  we  are 
driven  to  a  choice  between  repudiation  and 
a  capital  levy,  and  he  prefers  the  latter. 
To  sweep  away  the  whole  of  the  debt  would 
require  a  capital  levy  so  graduated  that 
£1,000  would  be  taxed  9  per  cent ;  £10,000, 
26  per  cent;  £100,000,  44  per  cent;  and 
£1,000,000.  62  per  cent.  If  it  seems  better 
to  wipe  out  only  a  part  of  the  debt,  the 
figures  can  be  reduced  proportionately. 
The  advantages  of  the  plan  he  sums  up  as 
follows : 

"  The  effect  of  a  levy  on  capital  will  be 
to  wipe  out  the  whole  or  part  of  the  debt 
and  to  give  the  state  a  financial  interest  in 
certain  national  enterprises.  It  will  bring 
about  partial  deflation.  It  will  not  change 
the  total  aggregate  of  the  wealth  of  the 
country  as  a  whole,  but  will  change  its  dis- 
tribution. It  will  make  it  possible  to  bal- 
ance the  budget  and  reduce  direct  taxation. 
In  this  way  business  men  with  moderate  in- 
comes will  find  the  levy  much  less  hind- 
rance to  their  business  than  the  heavy  in- 
come tax  which  will  otherwise  have  to  be 
imposed.  The  persons  who  will  feel  the 
weight  of  the  levy  most  heavily  will  be  the 
men  of  great  wealth  and  those  living  with- 
out personal  exertion  on  the  proceeds  of 
their  investments." 

In  a  supplementary  chapter  he  discusses 
the  objections  to  the  proposal. 


Several  of   these  arguments  are  met  by 
Mr.  W.  H.   Mallock  in  his  book  entitled 
"  Capital,   War  and   Wages,"  ^   a  part   of 
which  is  devoted  to  the  so-called  conscrip- 
tion of  wealth.     Mr.  Mallock  discusses  in 
turn  the  various  kinds  of  capital  and  the 
results  of  conscribing  each.    The  only  way, 
in  his  opinion,   in   which  the  government 
could   gain   by  conscribing   capital  in   the 
form  of  houses  would   be  to  compel  the 
occupiers,   as   soon   as   the  rents  were   re- 
mitted,  not  to  spend   them  on  their  own 
gratifications,     which    would    be    only    a 
clumsy  variant  of  the  process  of  raising  the 
same  sum  by  an  income  tax.     As   to  all 
other  forms  of  productive  capital,  the  state, 
by  conscribing  capital,  could  gain  nothing 
which  it  does  not  gain  by  special  taxes  on 
income.      To    this    general    principle    Mr. 
Mallock  thinks  there  are  only  two  excep- 
tions.   Capital  might  be  turned  into  income 
either  by  neglecting  repairs  or  by  consum- 
ing food  reserves  without  replacing  them. 
The  net  result  of  the  whole  plan  of  con- 
scription   of    capital,     according    to    our 
author,    would  be   that  the   more   efficient 
citizens  who  at  present  produce  the  greater 
part  of  capital  would  be  robbed  of  nearly 
the  whole  of  the  future  advantages  whicli 
their  present  savings  now  promise  to  them- 
selves; and  the  less  effective  workers,  who 
alone  would  gain  anything,  will  profit  by 
an  addition  of  not  more  than  a  twentieth 
to  their  present  total  incomes.    The  remain- 
der of  the  book  deals  with  the  problem  of 
wages,  in  which  perhaps  the  most  interest- 
ing suggestion  is  that  the  best  promise  of 
the  future  is  to  develop  the  "  great  volume 
of  alacrity  which  is  latent  in  the  laborers 
and  which  would,  if  fully  exerted,  increase 
the    total    product    of    the    country    im- 
mensely."    This  he  thinks  can  be  accom- 
plished by  a  change  in  methods  of  remu- 
neration. 

A  more  elaborate  work  than  either  of 
these  is  the  French  book  of  Dr.  Just  Haris- 
toy.^  In  the  preface  the  author  calls  at- 
tention to  the  fact  that  the  long-continued 
repugnance  of  the  French  to  the  income 
tax  has  finally  been  overcome  by  the  war. 
The  war,  he  tells  us,  has  brought  about  the 


2  Capital,  War  and  Wages.  Three  questions  in 
outline.  W.  H.  Mallock.  London;  Blackit  and 
Son,  Ltd.,  1918,  86  pp. 

3  Finances  d'apres-Guerre  ei  Conscription  des 
Fortunes.  Par  Just  Haristoy.  Paris,  Felix  Alcan, 
1918,   158  pp. 
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ineluctable  necessity  of  the  income  tax,  and 
the  same  inevitability  will  be  true  of  the 
capital  levy.  M.  Haristoy  begins  his  book 
with  an  account  of  the  war  expenditures 
and  the  war  debt  of  France.  The  total 
French  debt  at  the  end  of  1917  was  over 
129  milliards  (or,  as  we  should  say,  bil- 
lions) of  francs,  of  which  the  war  debt 
alone  amounted  to  95)^  milliards.  By  the 
end  of  1918  this  will  have  been  substan- 
tially increased.  Taking  the  former  fig- 
ures, however,  the  peace  budget  would  re- 
quire an  addition  of  from  10-12  milliards, 
and  since  there  is  no  practicable  way  of 
raising  this  immense  sum  from  taxation,  tlie 
remaining  alternatives  are  either  repudia- 
tion or  what  the  author  calls  the  conscrip- 
tion of  wealth.  This  is  the  last  of  the 
three  forms  of  necessary  conscription  dur- 
ing a  war:  the  first  being  military  mobil- 
ization, the  second  mobilization  of  charity, 
the  third  conscription  of  wealth.  The 
author  then  proceeds  to  work  out  his  plan 
in  detail.  The  project  rests  upon  several 
principles.  First  the  tax  is  to  be  levied 
only  on  the  wealthier  classes.  This  means 
that  it  is  to  begin  only  with  10,000  francs. 
In  the  second  place,  the  basis  is  to  be  the 
wealth  of  the  family  and  not  the  wealth  of 
the  individual.  In  the  third  place,  there  is 
to  be  no  differentiation  as  between  various 
kinds  of  wealth.  Fourth,  the  tax  is  to  be 
levied  on  a  progressive  scale.  Fifth,  the 
payment  may  be  spread  over  a  number  of 
years.  Finally  —  and  this  is  where  the 
French  scheme  differs  from  that  of  the 
English  (although  its  desirability  is  con- 
ceded by  Professor  Pigou) — the  conscrip- 
tion of  wealth  is  to  be  supplemented  ])y  the 
conscription  of  large  unearned  incomes 
which  are  to  l)e  capitalized  before  they  are 
taxed. 

M.  Haristoy  recalls  to  our  mind  the  fact 
that  similar  projects  were  advanced  in 
France  after  the  Franco- Prussian  war,  but 
believes  that  the  problem  was  at  that  time 
far  less  serious  than  at  present.  He  recog- 
nizes that  many  difficult  administrative 
problems  are  raised  by  the  suggested  levy 
on  capital  and  he  informs  us  that  he  has  in 
preparation  a  large  work  dealing  with  the 
general  question  of  the  property  tax.  He 
calls  attention  in  an  appendix  to  the  pro- 
posal introduced  into  the  legislature  l)y  M. 
Metin  for  an  annual  progressive  property 


tax.  It  is  to  be  observed  that  neither  the 
French  nor  the  English  writers  take  into 
account  any  possible  indemnities  from 
Germany  as  lightening  the  heavy  burden 
of  taxation. 

No  attempt  is  made  in  this  review  to 
estimate  the  validity  of  this  argument  or 
the  applicability  of  the  scheme  to  American 
conditions.  An  attempt  to  accomplish  the 
latter  object  will  be  found  in  the  report  of 
the  committee  on  war  finance  of  the  Amer- 
ican Economic  Association  (to  be  pre- 
sented at  the  meeting  of  the  Association  at 
the  end  of  December)  which  will  devote  a 
separate  section  to  the  project  of  the  cap- 
ital levy. 

Another  point  in  which  recent  French 
discussion  may  be  of  possible  interest  to 
American  readers  is  that  of  the  excess 
profits  and  war  profits  tax.  One  of  the 
clearest  discussions  of  the  principles  under- 
lying the  war  profits  tax  is  to  be  found  in 
tl)e  book  by  Leautey  and  Leseurre.*  While 
this  work  is  written  from  the  point  of  view 
of  the  accountant,  another  work  which  also 
deserves  attenton  is  written  from  the  stand- 
point of  the  taxpayer.  This  is  the  book  of 
Delahaye.^  It  is  rather  instructive  to  learn 
from  the  latter  that  whereas  the  American 
taxpayer  has  been  saved  from  the  injustice 
and  rigors  of  the  excess  profits  tax  by  the 
discretion  of  the  administrative  authorities, 
the  reverse  is  true  in  France.  The  grava- 
men of  the  very  vigorous  complaints  that 
are  preferred  by  the  authors  is  that  the  ad- 
ministrative authorities  insisted  upon  ex- 
cluding borrowed  funds  from  the  business 
capital  upon  which  the  excess  profits  tax 
was  levied.  The  authors  call  attention  to 
various  somersaults  made  by  the  French 
administration  in  their  interpretation  of  the 
law  and  lament  that  in  the  calamitous  days 
through  which  France  was  passing,  there 
was  so  little  evidence  of  fiscal  competence, 
tact,  and  conscience.  The  French  taxpayer 
is  evidently  not  afraid  to  voice  his  com- 
plaints even  in  times  of  crisis. 


■*  La  Taxation  des  Benefices  de  Guerre  et  I'Uni- 
ficaiion  des  Bilans.  L.-A.  Leautey  et  Albert  Le- 
seurre.     Paris,  igi7,  2io  pp. 

^  La  Contribution  extraordinaire  sur  les  Bene- 
fices de  Guerre,  Les  Moyens  et  Petits  Industriels 
et  Commercants.  Delahaye-Bougere  fils  avec  la 
collaboration  de  Charles  Poisson  et  de  Jules  Dela- 
haye.     Paris,  Georges  Roustan,  19 17,  iii  pp. 
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Difficulties  ^inth  the  Special  Franchise  Tax 

The  determination  and  assessment  of  the 
special  franchise  values  have  proved  par- 
ticularly difficult.  The  law  as  first  passed 
left  the  assessment  to  the  local  assessors, 
but  in  its  final  form  this  was  given  over  to 
the  state  board  of  tax  commissioners.  Sen- 
ator Ford  opposed  the  centralization  of  as- 
sessment, holding  that  under  a  rule  which 
he  suggested  local  assessors  would  have  no 
difficulty  in  arriving  at  special  franchise 
values.-"  The  law  prescribed  no  particular 
method  of  assessment,  this  being  left  to  the 
decision  of  the  tax  commissioners.  At  their 
request  the  attorney-general  appointed  J. 
Newton  Fiero  as  counsel  to  devise  a  plan 
for  assessing  special  franchises. 

The  opinion  given  by  Mr.  Fiero  is  long 
and  detailed,  but  an  idea  of  the  method  he 
suggested  can  be  gained  from  the  conclu- 
sion to  his  report.     He  said  : 

"  The  value  of  a  '  special  franchise,'  therefore, 
is  arrived  at  by  ascertaining  the  value  of  the  en- 
tire corporate  property,  taking  into  consideration 
all  the  elements  which  go  to  make  up  such  value, 
and  deducting  therefrom  the  personal  value  of 
the  corporation,  or  so  much  of  the  real  estate  as 
is  not  connected  with  the  special  franchise,  and  of 
the  franchises  not  affected  by  this  amendment ;  in 
fine,  by  deducting  from  the  total  value  of  cor- 
porate assets  all  the  intangible  and  tangible  prop- 
erty not  part  of,  or  connected  with,  the  special 
franchise." 

Mr.  Fiero  admitted  the  leeway  this  pro- 
posed method  left  to  the  tax  commissioners, 
particularly  in  determining  the  value  of 
good  will,  conduct  of  the  business,  franchise 
to  be  a  corporation,  and  the  value  of  the  in- 
tangible property  not  taxable.     It  was  im- 

2  0  The  rule  suggested  by  Senator  Ford  was 
practically  the  stock  and  bond  method  of  valua- 
tion. The  difference  between  the  value  and  the 
reproduction  costs  would  represent  the  value  of 
the  public  and  special  franchises.  He  did  not 
provide  for  separating  these  values.  The  rule 
would  simply  treat  all  intangible  value  as  special 
franchise. 


possible,  he  thought,  to  adopt  rigid  rules 
for  the  valuation  of  property  the  value  of 
which  depended  on  such  a  great  variety  of 
elements.  Such  rules  could  only  be  gen- 
eral in  character  and  must  be  subject  to 
modification  in  individual  cases.  Because 
of  the  wide  discretion  necessarily  vested  in 
the  assessing  officials  absolute  certainty  in 
values  could  not  be  possible. 

The  tax  commissioners  had  to  contend  at 
first  with  many  difficulties  and  were  severely 
criticized.  Frequent  inquiries  were  made 
as  to  how  a  particular  special  franchise 
value  was  determined,  and  the  reply  that  it 
was  impossible  to  use  any  one  rule  was  nat- 
urally not  deemed  satisfactory.  The  board, 
in  fact,  found  it  next  to  impossible  to  per- 
form the  duties  required  of  it.  The  task  of 
placing  a  value  upon  every  railroad  and 
trolley  crossing  and  every  use  of  the  streets 
and  highways  by  public  service  corporations 
involved  an  enormous  amount  of  labor.  To 
give  relief  the  legislature  removed  from  the 
class  of  special  franchises  all  uses  of  public 
thoroughfares  less  than  200  feet  in  length. 
Because  of  the  discrimination  which  this 
necessarily  occasioned  the  uses  of  public 
thoroughfares  in  cities  or  incorporated  vil- 
lages were  later  classified  as  special  fran- 
chises, no  matter  how  short. 

In  spite  of  the  difficulties  which  they  en- 
countered, the  tax  commissioners  approved 
the  law.  General  approval,  of  course,  at- 
tended the  increased  assessments  and  taxes 
which  appeared.  The  corporations  them- 
selves, however,  were  not  so  well  satisfied. 
The  constitutionality  was  tested  through 
the  courts,  the  decisions  always  being  in 
favor  of  the  law.^^  A  large  number  of 
cases  involving  methods  of  valuation  have 
been  before  the  courts,  while  various  meth- 
ods of  determining  value  have  been  sug- 
gested.   The  court  of  appeals  decided  that 

^T-  Metropolitan  Street  Railroad  Company  v. 
Tax  Commissioners,  174  N.  Y.  417;  199  U.  S.  I. 
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net  earnings  might  in  some  cases  be  taken 
as  the  basis  of  value.  Operating  expenses 
and  a  reasonable  return  on  the  capital  in- 
vested were  to  be  deducted.  The  capital- 
ized remainder  was  to  be  taken  as  the  value 
of  the  special  franchise.  If,  however,  such 
calculations  left  no  value  for  the  special 
franchise,  it  would  be  conclusive  reason  for 
rejecting  the  net  earnings  rule  and  some 
other  method  of  valuation  should  be 
adopted. -- 

It  appears  that  in  laying  down  this  rule 
the  court  took  no  account  of  the  fact  that 
other  intangible  franchise  values  beside  the 
special  franchise  must  be  considered.  The 
total  value  of  all  franchises  cannot  prop- 
erly be  imputed  to  the  so-called  special 
franchise.  The  suggested  rule  at  best  gives 
merely  the  whole  intangible  franchise  value 
and  offers  no  way  by  which  the  assessment 
can  be  divided  into  sums  representing  the 
values  of  the  different  kinds  of  franchises. 
Neither  does  it  give  any  way  by  which  the 
value  of  one  special  franchise  may  be  sep- 
arated from  the  value  of  other  special  fran- 
chises. A  railroad  company,  for  example, 
may  have  special  franchises  in  a  number  of 
tax  districts  and  it  is  necessary  to  assign 
separate  values  to  the  franchises  in  each. 
Because  of  these  elements  which  the  rule 
did  not  touch  as  much  uncertainty  exists  as 
before  in  making  the  assessment. 

In  a  later  case  Justice  Blackmar  dis- 
counted the  importance  of  net  earnings  in 
determining  special  franchise  values.  His 
contention  was  that  the  real  value  of  a 
special  franchise  does  not  depend  on  what  it 
does  earn  but  upon  what  it  can  be  made  to 
earn.  While  he  admitted  the  complications 
of  .such  a  plan,  he  thought  it  should  be  given 
due  weight.^'  In  an  opinion  which  has  .just 
been  handed  down  Justice  Benedict  com- 
mented on  the  special  franchise  as  follows : 

"  A  strong  arpument  could  be  made  to  the 
effect  that  the  sjjecial  franchise  of  a  railroad  to 
maintain  its  line  across  a  street  is  a  species  of 
property  which  is  incapable  of  appraisement.  It 
is  obvious  that  there  is  no  exact  or  certain  method 
of  valuing  such  a  right  apart  from  the  rest  of  the 
right  of  way  of  the  railroad,  and  that  any  valua- 
tion must  therefore  to  a  greater  or  less  extent  be 
arbitrary — in  short,  a  matter  of  guess  work. 
When  we  consider,  in  connection  with  this,  the 
rule  that  such  assessments  are  ]jresumed  to  be  cor- 
rect and   must   be   shown   to  be  erroneous   to  be 

22  Jamaica  Water  Supply  Company  v.  Tax  Com- 
missioners, 196  N.  Y.  .^9. 

23  Queens  County  Water  Company  v.  Wood- 
bury, 67  Misc.  490. 


overthrown,  it  will  readily  be  seen  that  the  law 
affords  great  opportunity  for  injustice  to  the  tax- 
payer, since  however  excessive  a  valuation  might 
be  it  would  be  practically  impossible  to  show  that 
it  was  excessive  unless  it  should  be  actually  con- 
fiscatory." -* 

While  the  courts  are  thus  quibbling  over 
the  application  of  the  law,  the  assessments 
of  special  franchises  continue  to  be  made 
according  to  the  judgment  of  the  tax  com- 
missioners. 

One  obvious  defect  in  the  law  as  first  ad- 
ministered was  the  failure  to  provide  for 
the  equalization  of  special  franchise  assess- 
ments with  the  assessment  of  other  real 
property.  The  courts  held  that  the  tax 
commissioners  had  no  power  to  give  other 
than  a  full  value  assessment  to  a  special 
franchise.  Reductions  in  assessments  could 
be  made  only  by  the  courts.  During  the 
first  eight  years  of  the  administration  of  the 
law  less  than  one-half  the  taxes  levied  on 
special  franchises  were  paid  because  the 
companies  were  awaiting  the  outcome  of 
litigation.  The  tax  commissioners,  the 
court  of  appeals,  the  state  conference  on 
taxation,  and  finally  Governor  Dix  ap- 
pealed to  the  legislature  to  allow  equaliza- 
tion of  special  franchise  assessments  with 
the  assessments  of  other  real  property. 
This  Avas  accomplished  by  statute  in  1911.-^ 

The  passage  of  the  equalization  amend- 
ment had  a  marked  effect  in  reducing  the 
amount  of  litigation.  Nine  hundred  and 
seventy-five  writs  of  certiorari  were  taken 
out  in  the  courts  in  1911  for  the  review  of 
special  franchise  assessments.  In  the  fol- 
lowing year,  with  the  amendment  in  force, 
the  number  fell  to  212.  In  1917  there  were 
over  2,000  complaints  and  350  certiorari 
proceedings,  which  would  indicate  that  the 
operation  of  the  law  is  not  yet  satisfactory. 
The  equalization  provision  has  caused  liti- 
gation to  be  initiated  by  the  tax  districts. 
Cities  and  towns  have  begun  action  where 
they  consider  the  commissioners  have  un- 
duly reduced  special  franchise  valuations. 
The  equalization  feature,  moreover,  has  not 
removed  inequality  in  assessment.  It  is  an 
impossibility  for  the  tax  commissioners  to 
determine  just  what  is  the  ratio  between  the 
assessed  and  full  value  of  real  estate  in  the 

'-'  People  V.  Tax  Comrs.,  N.  Y.  L.  Jour.,  May 
10,  iqi8,  p.  502.  See  also  People  v.  Tax  Comrs., 
171  N.  Y.  Supp.  784;  People  v.  same,  199  N.  Y. 
162;  People  v.  same,  199  N.  Y.  167;  People  v. 
same,  69  Misc.  i. 

2''  Ne^u  York  statutes,  191 1,  ch.  S04. 
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various  tax  districts  and  to  equalize  special 
franchise  assessments  to  this  ratio. 

New  York  City,  because  of  the  large 
number  of  special  franchises  found  there, 
furnishes  a  good  example  of  the  working 
of  the  law.  During  the  first  seventeen  years 
of  its  operation  there  were  assessed  against 
the  New  York  City  special  franchises  a 
little  less  than  $110',500,000,  while  a  little 
more  than  $74,500,000  was  collected,  or 
slightly  over  65  per  cent.  This  does  not 
make  allowance  for  the  amounts  paid  to  the 
city  for  various  purposes  nor  for  discounts 
and  cancellations,  which  items  amount  to  a 
little  more  than  $30,000,000.  There  was 
a  balance  uncollected  of  more  than  $4,500,- 
000.  This  does  not  mean,  however,  that 
final  settlement  has  been  made  in  all  but 
this  amount.  Many  payments  have  been 
made  pending  final  adjustments  by  the 
courts.  All  unpaid  taxes  must  bear  an  in- 
terest penalty  of  seven  per  cent  and  com- 
panies have  paid  taxes  to  avoid  the  penalty. 
They  lose  nothing  by  paying  the  tax  since, 
when  adjustments  are  made,  six  per  cent 
interest  is  allowed  on  all  refunds.  Since 
many  adjustments  take  years  (some  under 
advisement  at  present  extend  as  far  back  as 
1910),  it  can  readily  be  seen  why  com- 
panies prefer  to  pay  taxes  pending  settle- 
ment. The  amount  of  taxes  paid  during 
this  period  still  subject  to  review  is  nearly 
$16,000,000;  which,  added  to  the  uncol- 
lected taxes,  makes  about  $20,500,000,  or 
approximately  19  per  cent,  still  to  be  ad- 
justed. The  amount  of  unpaid  taxes  plus 
the  amount  paid  pending  settlement  for  the 
year  1917  was  a  little  less  than  $4,500,000, 
which  made  the  total  levy  still  subject  to 
review  on  August  15,  1917,  a  little  less 
than  $26,000,000.  The  total  taxes  which 
have  been  levied  against  special  franchises, 
including  the  year  1917,  has  been  nearly 
$120,000,000.  '  This  means  that  about  22 
per  cent  of  New  York  City  special  fran- 
chise taxes  are  yet  to  be  finally  adjusted — 
an  indication,  certainly,  that  the  working  of 
the  law  cannot  be  called  satisfactory.^" 

As  a  w^hole,  the  statute  has  proved  to  be 
one  of  the  most  arbitrary  and  complicated 
parts  of  New  York's  already  too  complex 
system  of  taxation.  The  hope  of  the  tax 
commissioners  that  the  necessary  equaliza- 
tion would  raise  other  property  assessments 

28  The  above  statistics  were  taken  from  The 
City  Record,  December  22,  1917. 


to  full  value  has  not  been  realized.  The 
dilTerent  methods  and  "  rules  "  suggested 
for  valuing  the  franchises  and  the  admitted 
impossibility  of  framing  a  "  rule  "  fitting 
all  cases  point  to  the  conclusion  that  the 
fair  and  equitable  assessment  of  special 
franchises  is  an  impossibility.  Questions 
such  as  the  following  must  be  considered : 
How  shall  the  rate  of  capitalization  vary, 
if  at  all,  for  companies  operating  under 
different  degrees  of  hazard?  What  has 
been  the  character  of  the  management  in 
this  or  that  particular  case,  and  what  allow- 
ance must  be  made  for  managerial  ability 
in  making  assessments?  How  much  of  the 
earnings  is  to  be  attributed  to  property 
located  outside  the  streets  or  highways? 
Are  the  amounts  which  some  companies 
have  paid  to  the  city  in  lump  sum  to  be 
taken  into  consideration?  How  can  intan- 
gible values  be  separated  from  other  fran- 
chises? What  differences  are  to  be  made 
for  varying  length  of  franchises,  e.  g.,  be- 
tween a  perpetual  franchise  and  one  by 
which  the  plant  is  to  revert  to  the  public 
without  compensation,  say  in  fifty  years? 
What  place  should  be  given  to  the  possi- 
bility of  future  earnings?  Just  how  can 
the  value  to  a  railroad  company  of  the 
right  to  cross  a  street  in  a  country  village 
of  1,000  population  be  determined? 

Problems  such  as  the  above  questions 
suggest  and  many  others  arise  under  the 
application  of  the  law.  When  we  consider 
that  there  are  approximately  13,500  special 
franchises  to  be  assessed  annually  and  their 
values  equalized  with  the  assessed  value  of 
other  real  estate  in  the  district  where  the 
franchise  is  situated, .  the  impossibility  of 
satisfactory  results  is  evident.  Instead  of 
simplifying  the  tax  system  it  has  made  it 
more  complex.  Revenue  has  been  increased 
but  at  the  expense  of  time  and  money  in 
litigation  and  administration.  Uniform  and 
just  treatment  of  corporations  has  not  bee^i 
secured,  for  it  is  virtually  impossible  to 
treat  all  alike. 

Considerations  for  Improving  Public  Util- 
ity Taxation  in  New  York 

It  is  not  our  purpose  to  advocate  any 
one  kind  of  tax  as  the  tax  but  to  insist  that 
a  tax  system  should  be  such  as  to  secure,  as 
nearly  as  possible,  justice  among  all  classes 
of  property  and  among  the  different  divi- 
sions of  each  class  where  classification  ex- 
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ists.  In  order  to  determine  this  it  is  neces- 
sary to  know  just  the  burden  a  tax  places 
upon  the  payer.  It  is  for  this  purpose  that 
some  unit  system  of  taxation  is  desirable. 
It  would  be  too  much  to  hope  for  absolute 
justice  among  corporations  or  between  cor- 
porate property  and  other  property.  But 
there  is  no  reason  why  it  should  not  be  more 
nearly  approximated  than  it  is  in  the  system 
of  taxing  public  utilities  in  New  York. 

The  substitution  of  an  earnings  tax  or  an 
ad  valorem  tax,  notwithstanding  the  diffi- 
culties connected  with  each  would  without 
doubt  prove  more  satisfactory  than  the 
present  combination  of  franchise,  earnings, 
and  dividend  taxes.  This  simplicity  would 
bring  intelligent  publicity,  with  greater  ease 
of  obtaining  justice  among  the  public  util- 
ity enterprises  themselves  and  between  the 
taxes  assessed  to  such  companies  and  those 
placed  on  other  property.  Checking  up 
discrepancies  which  might  exist  would  be 
much  easier  under  a  unit  system  than  under 
the  present  one.  It  would  make  for  uni- 
formity and  fairness;  and  where  this  has 
been  accomplished  litigation  has  decreased 
because  corporation  officials  have  been  will- 
ing to  co-operate  with  taxing  officials  to 
secure  efficient  enforcement  of  the  law. 

The  gross  earnings  tax  has  a  number  of 
ardent  supporters  and,  as  we  have  already 
seen,  a  number  of  states  use  it.  The  big 
factor  in  its  favor  is  the  ease  of  adminis- 
tration. From  the  standpoint  of  equality 
and  justice  it  meets  Avith  some  difficulties 
even  though  classification  is  often  used. 
Gross  receipts  do  not  necessarily  represent 
earning  capacity  and  it  is  this  feature  that 
makes  a  concern  valua])le  and  able  to  pay 
taxes.  It  is  what  is  left  after  expenses  are 
r>aid  that  spells  success  or  failure.  The 
gross  earnings  of  two  street  railroad  com- 
panies, for  example,  might  be  the  same 
while  the  net  returns  might  be  such  as  to 
make  one  a  success  and  the  other  a  failure. 
The  one  might  be  working  under  auspicious 
circumstances  —  short  lines,  level  streets, 
hea\7  traffic,  etc.,  while  the  other  might 
have  opposite  conditions.  The  net  earnings 
Ijasis  has  been  suggested  and  tried  I)Ut  the 
administrative  difficulties  make  it  imprac- 
ticable. Administrative  difficulties  have 
also  arisen  in  attempting  to  use  the  initial 
and  reproduction  costs  as  ba.ses  for  taxes. 

The  ad  valorem  tax  has  been  condemned 
because  it  savors  of  the  general  property 
tax.     This  has  been  due  largely  to  a  mis- 


understanding of  the  modern  significance  of 
the  term  and  to  some  discrepancies  which 
have  arisen.  These  have  arisen  because  of 
the  inability  of  assessors,  their  lack  of 
power,  or  because  too  few  factors  have  been 
considered  in  arriving  at  valuations.  The 
modern  interpretation  of  an  ad  valorem 
tax,  however,  has  come  to  mean  a  tax  placed 
upon  the  value  of  a  public  utility  as  a  piece 
of  property  rather  than  dividing  up  into 
different  elements.  It  further  implies  a 
more  or  less  expert  valuation  of  the  prop- 
erty by  some  centralized  state  board  which 
is  left  free  to  consider  all  the  elements  that 
contribute  to  the  value.  The  Virginia  joint 
tax  commission  characterized  the  method  as 
follows :  "  We  believe  that  under  an  ad 
valorem  system,  administered  by  a  compe- 
tent board,  untrammeled  by  any  single 
standard  or  rule,  it  is  easier  to  establish 
justice  in  taxation  than  under  any  other 
]nethod."  -' 

It  is  easy  to  see  the  importance  of  these 
two  considerations — competency  and  broad 
powers  of  the  assessing  board.  It  would  be 
considered  absurd  to  send  a  man  or  group 
of  men  who  had  spent  their  lives  as  sailors 
to  value  a  carriage.  It  would  be  just  as 
absurd  to  instruct  men,  no  matter  how  com- 
petent, to  arrive  at  the  value  of  a  carriage 
by  considering  only  the  wheels,  or  bed,  or 
pole,  or  top.  A  particular  carriage  might 
have  no  top,  or  shafts  in  place  of  a  pole, 
or  the  wheels  might  be  newly  painted ;  so 
that  no  one  of  these  could  be  taken  as  the 
controlling  factor  in  its  value.  The  men 
should  also  be  allowed  to  examine  the 
spindles  to  see  how  much  they  were  worn — 
in  short,  to  take  into  consideration  all  parts 
which  might  have  an  eft'ect  on  value.  In 
assessing  a  pu])lic  utility  a  competent  board 
must  likewise  have  broad  powers.  It  must 
be  permitted  to  consider  all  factors  which 
may  contribute  to  value :  franchise,  original 
cost,  reproduction  cost,  earnings,  etc.  Not 
only  must  it  be  given  power  to  consider  all 
these  items,  but  it  must  be  given  access  to 
them.  In  order  to  carry  on  its  work  effi- 
ciently, the  company's  books,  accounts,  and 
records  should  be  at  the  disposal  of  the 
assessing  board.  It  should  be  given  power 
to  examine  witnesses  and  require  reports ; 
be  given  every  possible  privilege  which  will 
enable  it  to  make  a  proper  valuation.    When 


-^  Report  of  the  Joint  Committee  on   Tax  Re- 
vision, Virginia,  1914,  p.  138. 
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this  combination  exists,  a  competent  board 
with  extensive  powers,  the  prevalent  abjec- 
tions to  the  ad  valorem  basis  are  greatly 
minimized. 

Under  the  present  status  of  public  ser- 
vice corporations  there  does  not  exist  such 
a  wide  discrepancy  between  a  tax  on  earn- 
ings and  a  tax  on  value  as  the  champions 
of  each  system  would  sometimes  have  us 
believe.  Where  the  charges  for  the  services 
are  not  regulated  there  can  be  no  definite 
relation  between  the  value  of  the  property 
in  use  and  its  earnings.  The  public  util- 
ities, however,  are  under  the  control  of  two 
public  service  commissions  whose  business 
it  is  to  see  that  the  earnings  shall  represent 
but  a  fair  return  on  the  value  of  the  enter- 
prise. Of  course,  there  is  no  absolute  rule 
for  determining  the  value  upon  which  earn- 
ings shall  be  allowed  and  it  is  impossible 
to  determine  value  so  exactly  or  to  fix  rates 
so  accurately  in  each  case  that  a  fair  return 
will  just  be  realized.  The  more  nearly 
this  is  approximated,  however,  the  more 
nearly  will  a  tax  on  earnings  correspond 
to  one  on  value.  In  a  case  of  perfect  val- 
uation and  regulation  of  charges,  where  10 
per  cent  was  allowed  as  a  fair  return,  it 
could  make  little  difTerence  whether  the 
tax  were  10  per  cent  of  the  net  earnings  or 
one  per  cent  of  the  valuation.  Because  of 
the  indefinite  relation  between  net  and  gross 
earnings  this  close  approximation  could  not 
exist  between  a  gross  earnings  and  an  ad 
valorem  tax,  yet  they  would  correspond 
more  nearly  than  under  a  system  of  no  reg- 
ulation. 

The  adoption  of  a  unit  system  of  taxa- 
tion would  open  the  way  for  securing  re- 
form in  the  local  taxation  of  public  utilities 
with  but  little  added  burden  or  expense. 
The  entire  abolition  of  local  assessments 
might  be  secured  if  the  localities  could  be 
made  to  see  that  by  such  a  change  they 
would  not  be  the  losers  and  if  the  legisla- 
ture could  be  made  to  see  that  greater  equal- 
ity would  be  secured  thereby.  Some  states 
have  already  recognized  the  advisability  of 
having  all  assessments  made  by  central 
authorities  where  the  plants  extend  into 
more  than  one  taxing  district.  With  the 
central  board  and  machinery  already  in  ex- 
istence and  making  valuations  the  addition 
of  taxes  for  local  purposes  could  be  made 
very  easily  and  the  proceeds  distributed  to 
the  districts.  Difficulty  might  arise  in 
choosing  a  basis  for  this  distribution.     Pos- 


sibilities would  be  the  length  of  trackage, 
lines,  or  mains,  the  amount  of  business  aris- 
ing within  the  district,  or  the  amount  of 
property  found  there.  The  first  appears 
the  most  equitable  since  the  others  involve 
the  valuation  of  parts  of  a  business  and 
open  the  way  for  inequalities.  Where  busi- 
ness is  greatest,  moreover,  tracks,  etc.,  are 
duplicated  so  that  business  is  reflected  in 
the  amount  of  trackage. 

A  tax  on  public  utilities  assumes  a  dif- 
ferent aspect  from  what  it  formerly  had. 
The  public  service  commissions  are  ex- 
pected to  secure  justice  between  the  utility 
and  the  public  as  to  rates,  service,  etc., 
which  deprives  the  tax  of  its  regulatory 
aspects  and  leaves  it  only  as  a  fiscal  meas- 
ure. To  continue  to  tax  to  regulate  would 
reflect  on  the  ability  of  these  commissions 
to  accomplish  their  purpose.  If  their  pur- 
pose is  accomplished,  no  .such  value  as  the 
special  franchise,  for  example,  would  ap- 
pear. Under  regulation,  then,  the  question 
of  taxation  resolves  itself  into  this :  Are 
public  service  corporations  to  be  regarded 
as  existing  for  the  benefit  of  the  users,  the 
community  viewed  as  a  body  of  taxpayers, 
or  both?  If  regarded  as  existing  for  the 
former,  then  the  rates  will  be  low  and 
there  will  be  nothing  left  (over  a  fair  re- 
turn) for  taxes;  if  for  the  community  of 
taxpayers,  then  high  rates  will  be  charged 
for  service  with  some  curtailment  in  use ; 
if  for  both,  moderate  rates  will  exist  with 
a  moderate  surplus  for  taxes. 

When  a  public  utility  pays  a  tax  under 
a  system  of  regulation  it  merely  acts  as  a 
collector  of  that  tax  from  the  user  of  the 
utility.  The  net  earnings  must  be  large 
enough  to  allow  a  fair  return.  In  ascer- 
taining net  earnings  taxes  are  one  of  the 
items  to  be  deducted  from  gross  receipts. 
If  taxes  were  abolished  the  total  income  of 
a  company  would  be  reduced  by  the  amount 
of  the  taxes  and  the  net  earnings  remain 
the  same.  Because  taxes  thus  increase  the 
burden  of  the  consumer,  some  have  advo- 
cated the  abolition  of  taxes  on  public  util- 
ities while  others  would  make  them  com- 
paratively light.  Such  taxes  are,  of  course, 
class  taxes — taxes  upon  that  class  using  the 
utility.  The  abolition  of  the  tax  would 
mean  a  larger  tax  to  l)e  paid  by  the  owners 
of  other  property,  still  a  class  tax.  The 
most  logical  and  just  way,  it  would  seem, 
would  be  to  tax  public  utility  property  to 
the  same  extent  that  other  property  is  taxed 
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and  in  such  a  way  as  to  equalize  the  burden 
on  this  property  and  other  property. 

The  above  discussion  leads  to  the  conclu- 
sion that  the  system  of  taxing  public  service 
corporations  in  New  York  is  far  too  com- 
plex and  that  there  is  no  way  of  comparing 
tax  burdens  on  different  classes  of  property. 
The  laws  of  no  other  state  compare  in 
complexity.  The  addition  of  the  special 
franchise  tax  has  no  justification,  its  at- 
tempted administration  has  filled  the  courts 
with  litigation  and  has  failed  to  bring  jus- 
tice and  satisfaction.     From  the  difficulties 


experienced  under  the  present  system,  it 
would  seem  advisable  to  follow  the  example 
of  some  other  states  and  adopt  some  unit 
method  of  taxation,  either  the  earnings  or 
the  ad  valorem  basis.  If  this  were  done  it 
would  be  comparatively  easy  to  extend  the 
system  to  mitigate  the  present  outstanding 
inequalities  and  injustices  of  local  assess- 
ments. Finally,  this  class  of  property 
should  be  taxed  at  about  the  same  rate  as 
other  property,  unless  it  be  desired  that  the 
users  of  public  utilities  should  bear  especi- 
ally heavy  or  light  tax  burdens. 


NOTES  AND  NEWS  ITEMS 


THE  GEORGIA  SPECIAL 
TAX  COMMISSION 

The  legislature  of  Georgia  in  August, 
1918,  made  provision  in  its  revenue  measure 
for  a  special  tax  commission  of  eight,  three 
to  be  appointed  by  the  governor,  three  by 
the  speaker  of  the  House  and  two  by  the 
president  of  the  Senate.  The  commission 
is  to  investigate  the  present  tax  system  of 
the  state,  hold  meetings  in  different  sec- 
tions of  the  state,  at  which  citizens  may 
discuss  with  the  committee  any  phase  of 
the  taxation  question  as  it  affects  the  in- 
terests of  any  section  of  the  state  or  any 
class  of  its  people,  and  "  to  make  a  report 
embodying  conclusions  and  recommenda- 
tions." 

Ten  thousand  copies  of  the  commission's 
abridged  report,  expressed  in  clear  and 
non-technical  language,  shall  be  distributed 
through  the  state.  The  committee  shall 
submit  to  the  next  general  assembly  a  com- 
prehensive revenue  ])ill. 

The  commission  consists  of  the  governor. 
M.  Dorsey ;  Tax  Commissioner  J.  C.  Hart; 
Senators  H.  R.  DeFarnette  and  R.  A. 
Dewey ;  Representatives  Seaborn  Wright, 
L.  R.  Akin  and  Z.  Arnold ;  and  the  three 
citizens  appointed  by  the  governor,  Enoch 
Callaway,  Toombs  DuBose,  and  Edgar  H. 
Johnson. 

Professor  Johnson,  one  of  the  niemliers 
of  the  commission,  writes  the  editor :  "  Let 
me  add  my  own  personal  belief  that  the 
meeting  of  the  National  Tax  Association 
in  Atlanta  last  fall  is,  in  part  at  least,  if 
not  whollv.  responsi])le  for  this  special  tax 
commission,  the  first,  so  far  as  I  know,  in 


the  history  of  the  state.  Four  of  the  above 
commissioners  were  delegates  to  the  At- 
lanta meeting."  The  commission  is  mak- 
ing good  use  of  their  series  of  Proceedings 
of  our  annual  conferences. 

1918  VALUATIONS  BY 
THE  ARIZONA  COMMISSION 

The  total  valuation  for  the  state,  includ- 
ing private  car  lines,  fixed  by  the  state  tax 
commission  sitting  as  the  vState  Board  of 
Equalization,  was  $835,916,000.  The  val- 
uation for  1917  was  $669,245,000,  making 
an  increase  for  1918  of  $136,672,000,  or 
19.58  per  cent.  The  state  rate  was  reduced 
from  53.5  cents  on  each  $100  valuation  in 
1917  to  39  cents  this  year.  This  was  a 
reduction  of  14.5  cents  or  27  per  cent. 
About  $90,000,000  of  the  increase  in  val- 
uation was  made  on  mining  property,  a 
material  part  of  this  being  due  to  new 
properties  coming  into  being. 

The  Inspiration  mine  was  valued  at  $79,- 
000,000  in  1917.  The  lower  court  reduced 
this  valuation  $18,000,000.  The  case  is  on 
appeal  before  the  supreme  court  of  the 
state.  This  year  the  commission  valued 
the  Inspiration  at  $82,000,000.  The  com- 
])any  has  filed  suit  for  a  reduction. 

In  1917  the  commission  assessed  all  cus- 
tom smelters  by  capitalizing  their  net  earn- 
ings at  15  per  cent.  The  International 
Smelter  at  Miami  on  this  basis  was  assessed 
at  $4,500,000.  The  valuation  was  fully 
$2,500,000  over  its  physical  value.  The 
company  made  over  $2,000,000  profits. 
This  valuation  was  reduced  by  the  court  to 
$2,000,000.     The  case  is  on  appeal.     This 
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year  the  commission  raised  its  valuation  of 
last  year  to  $4,900,000  and  the  company 
has  not  appealed  from  the  assessment. 

This  year  the  commission  assessed  pro- 
duce merchants,  meat  merchants,  banks, 
flour  mills,  moving  picture  shows,  custom 
smelters,  and  oil  companies  by  capitalizing 
their  net  earnings.  Of  the  oil  companies, 
the  Standard  Oil  Company  received  the 
largest  increase.  Its  physical  property  in 
the  state  was  valued  by  the  local  assessors 
at  $342,000.  The  commission  found  the 
net  earnings  of  the  company  to  be  $727,649 
after  allowing  federal  taxes  for  $223,729. 
The  net  earnings  for  the  one  year  were 
capitalized  at  25  per  cent  which  found  a 
valuation  of  $2,910,597.  The  company  has 
brought  suit  in  the  federal  court,  first  ask- 
ing that  the  tax  collectors  of  the  state  be 
enjoined  from  putting  their  property  on  the 
back  tax  rolls  pending  the  adjudication  of 
the  matter ;  and  second,  asking  that  all  the 
valuation  over  the  $342,000  be  taken  off 
because  their  property  has  no  intangible 
value,  and  if  it  did  have  such  value,  the 


same  would  be  due  to  earnings  made  in 
California  where  the  oil  that  is  sold  in 
Arizona  was  produced  and  refined.  The 
company  admits  a  profit  on  its  production 
and  refining  in  California  which  the  com- 
mission did  not  take.  The  injunction  was 
denied  and  the  plea  is  appealed  to  San 
Francisco,  to  be  heard  the  29th  of  No- 
vember. 

C.  M.  Zander. 
Chairman  Arizona  Tax  Commission. 

WE  ARE  PROUD  OF  HIM 

The  following  is  from  the  speech  of 
Hon.  Claude  Kitchin,  Chairman  of  the 
Ways  and  Means  Committee,  in  the  House 
of  Representatives,  Septeml:)er  6,  1918, 
when  reporting  the  revenue  bill : 

"  Our  committee  wishes  to  acknowledge 
its  indebtedness  to  the  diligent  labor,  the 
splendid  counsel,  the  wise  suggestions  of 
Dr.  Thomas  S.  Adams,  Chairman  of  the 
Excess  Profits  Advisory  Board,  a  distin- 
guished thinker  and  student  of  economics 
and  taxation." 


DECISIONS  AND  RULINGS 


EDITED  BY  A.  E.   HOLCOMB 


Income  Tax — Dividends  Received  by 
Partnerships. — The  taxable  status  under 
the  1913  income  tax  law,  of  dividends  re- 
ceived by  a  partnership,  has  recently  been 
passed  upon,  it  being  held  that  a  member 
of  a  partnership  is  not  required  to  include 
such  dividends  in  his  individual  return  of 
income  derived  from  the  profits  of  the  part- 
nership in  computing  his  normal  tax.  The 
claim  of  the  government  was  that  the  re- 
ceipt by  the  intermediary — the  partnership 
— of  dividends,  destroyed  their  character  as 
such  in  the  hands  of  the  individual  member 
who  should  be  held  under  section  D  for  a 
tax  upon  his  share  of  the  entire  partner- 
ship profits  however  derived.  The  court 
rejected  this  contention,  holding  that  read- 
ing the  entire  act,  it  was  plain  that  the 
partnership  was  to  be  ignored  for  tax  pur- 
poses and  the  individual  dealt  with  as  the 
taxable  unit.  Point  was  made  of  the  fact 
that  the  1916  law  specifically  provided  that 
individual  members  should  have  credit  for 
their  share  of  dividends,  which  was  urged 
in  support  of  the  claim  that  the  1913  law 


should  be  construed  otherwise,  but  the 
court  held  that  the  change  was  made  to 
clear  the  question  and  set  at  rest  the  present 
controversy. — United  States  v.  Coulby,  251 
Fed.  982. 

Income  Tax  —  Income  Accrued  — 
"  False  "  Returns. — The  taxation  of  in- 
come in  the  year  when  received  although 
"  earned  "  in  a  prior  year — in  this  instance, 
before  the  effective  date  of  the  law — has 
been  held  authorized  by  the  broad  provis- 
ions of  sec.  2,  par.  A,  subd.  1,  and  par.  B 
of  the  act  of  1913.  The  income  in  ques- 
tion was  commissions  on  renewal  premiums 
paid  on  insurance  policies  derived  by  the 
agent  under  contracts  executed  prior  to 
1913.  It  was  held  that  this  was  clearly 
embraced  in  the  definition  of  income ;  that 
while  the  right  to  the  commissions  came 
into  being  in  prior  years,  this  right  was 
contingent  and  remained  contingent  until 
actually  turned  into  money.  The  decision 
in  Edwards  v.  Keith  (231  Fed.  110;  243 
U.    S.    638)    is    followed,    and    Lynch    v. 
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Hornby  (247  U.  S.  339)  and  Hays  v.  Gau- 
ley  6rV.  Co.  (247  U.  S.  189)  are  cited  as 
authority  for  the  doctrine  that  "  everything 
that  became  income  in  the  ordinary  sense 
of  the  term,  after  the  adoption  of  the 
amendment  "  could  be  lawfully  taxed. 

Another  point  in  the  case  arose  from  the 
circumstance  that  it  was  admitted  that  the 
return  was  incorrect  as  not  including  the 
commissions,  although  not  "  fraudulent." 
The  government's  position  was  that  it  was 
"  false  "  within  the  meaning  of  paragraph 
E  of  the  act,  and  therefore  the  making  of 
an  additional  assessment  within  three  years 
after  the  due  date  of  the  original  return 
was  authorized.  This  contention  was  sus- 
tained, following  Bank  v.  Gill,  218  Fed. 
600,  and  Bank  v.  Allen,  223  Fed.  472,  and 
the  additional  assessment  was  held  lawfully 
made. — Woods  v.  LeweUyn.  252  Fed.  106. 
(See  also  Bulletin,  III,  246;  IV,  2  7.) 

Income  Taxes  —  Deduction  for  De- 
preciation. —  Definite  recognition  of  the 
propriety  of  a  deduction  from  gross  income 
of  a  sum  representing  loss  from  deprecia- 
tion, in  addition  to  expense  of  "  ordinary 
and  necessary  repairs  "  is  given  in  a  recent 
case.  A  steamship  company  included  in  its 
deductions  as  expenses  of  maintenance  and 
operation,  sums  paid  out  for  repairs  to  its 
steamers  and  also  a  sum  equal  to  5  per  cent 
of  their  book  value  to  represent  deprecia- 
tion. The  department  admitted  that  this 
latter  deduction  was  reasonable,  but  con- 
tended that  the  expense  of  repairs  was  cov- 
ered thereby  and  could  not  be  claimed  as 
an  expense.  The  court  refers  to  the  mat- 
ter as  not  having  been  before  decided  al- 
though involved  in  the  case  of  Grand 
Rapids  cs^  Hid.  Ry.  v.  Doyle,  245  Fed.  792. 
It  clearly  defines  the  distinction  between 
depreciation  and  ordinary  repairs,  and 
holds  the  former  to  represent  the  "  lessen- 
ing value  due  to  wear  and  tear,  decay  or 
gradual  decline  from  natural  causes,  inade- 
quacy, obsolescence,  etc.,  which  at  some 
time  in  the  future  will  require  the  aban- 
donment or  replacement  of  the  property  in 
spite  of  ordinary  current  repairs."  —  San 
Francisco  &"  Portland  S.  S.  Co.  v.  Scott, 
U.  S.  Dist.  Ct.,  reported  in  T.  D.  2773, 
Nov.  8,  1918. 

Income  Tax  —  Situs  of  Income  — 
Jurisdiction. — In  construing  the  state  in- 
come tax  law^  as  applied  to  income  derived 


by  residents  through  non-resident  trustees, 
the  Massachusetts  court  has  discussed  in  a 
helpful  way  the  questions  of  situs  and 
jurisdiction  which  are  being  pressed  anew 
upon  the  courts  in  connection  with  income 
taxation.  In  this  case  the  "  due  process  " 
clause  was  urged  to  prevent  the  taxation 
of  income  of  a  resident  from  securities  held 
by  a  non-resident  trustee,  the  securities  not 
being  taxed  to  the  trustee  by  the  foreign 
state.  The  court  disposed  of  this  conten- 
tion, and  in  doing  so  took  occasion  to  refer 
to  and  discuss  some  earlier  decisions  which 
have  been  considered  as  settling  situs  ques- 
tions with  respect  to  intangible  property 
but  which  now  seem  applicable  to  income 
taxation. 

In  the  course  of  the  opinion  the  follow- 
ing characterization  of  income  taxation  ap- 
pears and  is  reproduced  here  as  a  helpful 
reminder  and  also  as  evidence  that  our 
courts  are  not  so  altogether  lacking  in  their 
grasp  of  modern  tax  questions  as  some  of 
our  theoreticians  would  have  us  believe : 

"  The  income  tax  is  measured  by  reference  to 
the  riches  of  the  jjerson  taxed,  actually  made  avail- 
able to  him  for  valuable  use  during  a  given 
period.  It  establishes  a  basis  of  taxation  directly 
proportioned  to  ability  to  bear  the  burden.  It  is 
founded  upon  the  protection  afforded  to  the  re- 
cipient of  the  income  by  the  government  of  the 
commonwealth  of  his  residence  in  his  person,  in 
his  right  to  receive  the  income,  and  in  his  enjoy- 
ment of  the  income  when  in  his  possession.  That 
government  provides  for  him  all  the  advantages 
of  living  in  safety  and  in  freedom,  and  of  being 
protected  by  law.  It  gives  security  to  life,  liberty 
and  the  other  privileges  of  dwelling  in  a  civilized 
community.  It  exacts  in  return  a  contribution  to 
the  support  of  that  government  measured  by  and 
based  upon  the  income,  in  the  fruition  of  which 
it  defends  him  from  unjust  interference.  .  .  . 
Our  income  tax  law  is  founded  upon  interstate 
comity  in  this  regard.  It  taxes  only  residents  of 
this  commonwealth  in  respect  of  property  in 
which  they  have  a  beneficial  interest.  It  exemjits 
resident  trustees,  although  manifestly  within  the 
legal  scope  of  its  power,  from  taxation  upon 
funds  for  the  benefit  of  non-resident  ceslu-is  que 
trust.  Hut  it  taxes  resident  cestuis  que  trust  in 
respect  of  income  actually  received  by  them  from 
trusts  held  in  other  states  and  not  there  taxed. 
This  jirinciple  of  taxation,  just  in  itself  and  based 
upon  recognition  of  like  rights  in  sister  states 
and  manifestly  aimed  at  the  elimination  of  dupli- 
cate taxation  ujion  the  same  proi'>erty  in  different 
states,  does  not  seem  to  us  to  violate  any  guar- 
anty of  the  Fourteenth  Amendment  to  the  federal 
Constitution." 

The  cases  of  Haivley  v.  Maiden,  232  U. 
•S.  1,  and  Fidelity  dfc.  Co.  v.  Louisville, 
245   U.  S.   54,   58,  are  cited   as  of  direct 
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bearing. — Maguire  v.  Ta.\  Commissioner, 
120  N.  E.  162. 

Inxome  Tax — Notes  ox  Current  Liti- 
gation.— The  following  notes  of  proceed- 
ings in  the  United  States  supreme  court  in 
income  tax  cases,  are  of  general  interest : 
Writs  of  certiorari  have  been  denied  in 
Altheimer  df  Raivlins  Inv.   Co.  v.  Allen, 

248  Fed.  688  (U.  S.  Sup.  Ct.,  Nov.  11, 
1918)  ;  Brady  v.  Anderson,  240  Fed.  665 
(244  U.  S.  654)  ;  West  End  St.  Ry.  Co.  v. 
Mallew  246  Fed.  625  (246  U.  S.  671); 
Grand  Rapids  cf  hid.  Ry.  Co.  v.  Doyle, 
245  Fed.  792  (234  U.  S.  762)  ;  Renss.  d^ 
Sar.  R.  Co.  v.  Irwin,  249  Fed.  726  (246  U. 
S.  671),  and  Edwards  v.  Keith,  231  Fed. 
110  (243  U.  S.  638).  Petition  for  writ  in 
Crocker  v.  Malley  has  been  granted.  In 
the  case  of  Camp  Bird  Ltd.  v.  HoT.ubert, 

249  Fed.  27,  the  judgment  was  reversed  on 
confession  of  error  by  the  United  States 
(247  U.  S.  509).  The  case  of  Lewellyn  v. 
Gulf  Oil  Corp.,  245  Fed.  1,  was  reversed 
December  9,  1918.  The  case  of  Nipissing 
Mines  Co.  v.  U.  S.,  206  Fed.  431,  was  dis- 
missed on  motion  of  the  United  States  (234 
U.  S.  765).  The  cases  of  De  Ganay  v. 
Lederer ;  U.  S.  v.  Md.  Casualty  Co.;  Skin- 
ner V.  U.  Pac.  Coal  Co ;.  Shaffer  v.  Hoio- 
ard.  and  Mooii  Co.  v.  JVisc.  Tax.  Com.  are 
on  the  docket. 

Comment  on  most  of  these  cases  may  be 
found  by  referring  to  the  classified  table  of 
cases  distributed  with  the  June  Bulletin. 
It  may  here  be  noted  that,  by  error,  the 
citations  in  that  table  to  certain  of  the  in- 
come tax  cases  were  given  as  246  U.  S.  in- 
stead of  247  U.  S. 

State  Income  Tax — Following  Fed- 
eral Form — "  Net  Income."  —  The  ad- 
vantage of  co-operation  between  federal 
and  state  officials  in  the  administration  of 
income  tax  laws  has  been  already  recog- 
nized by  four  states. 

The  act  of  West  Virginia,  imposing  a 
special  excise  tax  upon  the  net  income  of 
corporations  (sees.  5-16  of  ch.  3,  acts  1915, 
2nd  ext.  sess.),  provides  that  the  corpora- 
tion may,  at  its  option,  file  a  duplicate  of 
its  return  made  for  the  same  period  to  the 
federal  government,  but  as  the  acts  specifi- 
cally refer  to  a  report  made  under  the  pro- 
visions of  the  federal  act  of  October  3, 
1913,  which  has  since  been  amended  in 
various  particulars,  this  option  is  no  longer 


practically  available  and  reports  are  re- 
quired in  accordance  with  the  provisions  of 
the  state  law  which  follow  largely  the  pro- 
visions of  the  1913  federal  law.  Inciden- 
tally this  illustrates  the  disadvantage  of  the 
requirement  for  filing  copies  because  of  the 
changes  in  the  federal  statute  and  in  the 
rulings  under  it  caused  by  the  decisions  of 
federal  courts. 

Connecticut  was  the  next  state  to  avail 
itself  of  federal  assistance.  In  the  law  for 
the  taxation  of  miscellaneous  corporations 
on  the  basis  of  net  income  (L.  1915,  ch. 
292),  it  was  provided  that  the  net  income 
so  taxed  was  the  "  net  income  .  .  .  upon 
which  income  such  company  is  required  to 
pay  a  tax  to  the  United  States,"  and  the 
companies  were  required  to  file  a  copy  of 
their  last  annual  returns  made  to  the 
United  States  together  with  other  facts 
necessary  to  make  the  required  apportion- 
ment to  the  state. 

The  New  York  law  taxing  the  net  in- 
come of  manufacturing  companies  (L. 
1917,  ch.  726)  also  makes  use  of  the  fed 
eral  forms.  By  sec.  209  of  that  law  a  tax 
was  imposed  "to  be  computed  .  .  .  upon 
the  basis  of  its  net  income  .  .  .  upon  which 
income  such  corporation  is  required  to  pay 
a  tax  to  the  United  States."  The  force  of 
this  section  has  been  weakened  if  not  de- 
stroyed altogether  by  the  amendment  of 
1918  (L.  1918,  ch.  276)  by  which  the  in- 
come upon  which  the  state  tax  is  laid  is 
only  "  presumably  "  the  same  as  that  upon 
which  the  federal'  tax  is  paid.  The  results 
of  this  change  are  likely  to  be  far-reaching, 
it  being  now,  we  understand,  the  custom 
for  the  corporations  to  prepare  their  re- 
turns without  regard  to  the  limitations  of 
the  federal  law  and,  as  there  is  little  likeli- 
hood of  state  audit,  the  resulting  situation 
would  appear  to  be  most  uncertain  and  un- 
satisfactory. 

The  Massachusetts  law  taxing  the  net 
income  of  certain  domestic  corporations  (L. 
1918,  ch.  255)  provides  that  such  a  cor- 
poration shall  pav  a  tax  "  computed  upon 
the  net  income  for  its  fiscal  or  calendar 
year  next  preceding,  as  hereinafter  pro- 
vided, upon  which  income  such  corporation 
is  required  to  pay  a  tax  to  the  United 
States." 

The  purpose  of  these  various  provisions 
was  obviously  to  render  less  difficult  the 
administration  of  the  law  and  to  greatly 
decrease  the  expense  without  loss  of  effi- 
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ciency,  it  being  evident  that  it  would  he  an 
unnecessary  duplication  for  the  states  to 
check  the  thousands  of  returns.  In  addi- 
tion, the  irritation  of  a  second  set  of  ex- 
aminations is  to  be  avoided  if  possible. 

The  Massachusetts  law  was  enacted  in 
May,  1918,  and  hence  after  the  passage  of 
the  federal  act  of  October  3,  1917.  This 
latter  act,  in  connection  with  previous  fed- 
eral acts,  provides  for  three  sorts  of  taxes 
upon  income  or  profits,  namely,  the  tax 
under  the  act  of  September  8,  1916,  and 
the  war  income  and  the  war  excess  profits 
taxes  levied  under  the  act  of  October  3, 
1917.  The  "  total  net  income"  as  defined 
in  the  act  of  1916  was  made  the  basis  of 
the  taxes  under  the  act  of  1917. 

The  Massachusetts  act  under  considera- 
tion provides  that  the  corporation  shall 
render  a  copy  of  its  last  return  made  to  the 
collector  of  internal  revenue  of  the  "  an- 
nual net  income  .  .  .  and  .  .  .  such  other 
information  as  may  be  requested  by  the 
United  States  Treasury  Department  for  the 
purpose  of  ascertaining  the  total  amount  of 
net  income  taxable  under  the  United  States 
income  tax  act ;  the  net  income  of  such 
corporation  after  making  the  deductions 
authorized." 

The  federal  law  of  1916  provided  that 
corporations  should  pay  a  tax  upon  their 
total  net  income,  but  the  law  of  1917  pro- 
vided that  corporations  subject  to  the  war 
excess  profits  tax  should  have  a  credit  for 
such  tax  against  their  net  income.  Thus 
such  corporations  were  not  required  to  pay 
a  tax  upon  their  "  total  net  income." 

In  this  situation  the  question  arose  under 
the  Massachusetts  law  as  to  whether,  in 
computing  the  tax  under  that  law,  the  total 
net  income  .should  be  used  or  the  net  income 
upon  which  a  tax  was  paid  to  the  United 
States,  namely,  the  total  net  income  less  the 
war  excess  profits  tax,  in  the  case  of  cor- 
porations subject  to  the  latter  tax.  The 
Massachusetts  supreme  court  has  just  an- 
nounced its  decision,  holding  without  much 
difficulty  that  the  act  clearly  permits  the 
deduction  and  provides  that  the  tax  shall 
be  levied  upon  the  same  basis  as  is  used  in 
computing  the  federal  income  tax  of  the 
corporation  in  question. 

It  was  contended  on  behalf  of  the  com- 
monwealth that  the  only  net  income  de- 
scribed in  any  of  the  acts  of  Congress  is 
that  ascertained  in  accordance  with  the  act 


of  1916,  and  hence  that  that  net  income 
was  taxable  under  the  Massachusetts  act, 
although  none  of  the  corporations,  parties 
to  the  suit  in  question,  had  actually  paid  a 
tax  upon  that  exact  sum.  This  contention 
was  declared  untenable  as  being  contrary 
to  the  express  words  of  the  section  which 
subjected  to  tax  only  that  portion  of  the 
net  income  upon  which  the  "  corporation 
is  required  to  pay  a  tax  to  the  United 
States " ;  and  it  was  stated  that,  if  the 
purpose  had  been  to  adopt  a  measure  of 
taxation  in  accordance  with  that  conten- 
tion, apt  words  to  express  that  purpose 
would  have  been  used.  The  court  con- 
cludes with  the  statement  that  "  the  mean- 
ing of  the  operative  words  of  the  statute  is 
plain.  The  purpose  of  the  act  is  unequiv- 
ocal. Its  effect  is  to  subject  to  the  income 
tax  there  to  be  assessed  only  that  portion 
of  the  net  income  of  a  corporation  within 
its  terms  upon  which  the  United  States 
under  its  laws  actually  requires  a  tax  to  be 
paid  to  it." — American  Printing  Company 
ct  al.  v.  Commomuealth,  120  N.  E.  686. 

Corporation  Franchise  Tax.  —  An- 
other puzzle  has  been  presented  by  the 
United  States  supreme  court  by  its  action 
in  dismissing  the  appeal  on  writ  of  error, 
in  the  case  of  Louisville  df  Nashville  R.  R. 
Co.  v.  Alabama,  78  So.  93,  noted  in  Bul- 
letin, vol.  3,  p.  206.  The  court  merely 
notes  the  dismissal  "  for  want  of  jurisdic- 
tion "  on  the  authority  of  Sf.  L.  S.  JV.  R. 
R.  Co.  V.  Arkansas,  235  U.  S.  350.  and  K. 
C.  M.  &r'  B.  R.  Co.  V.  Stiles.  242  U.  S.  1 1 1. 

We  were  prepared  to  explain  the  Sauth- 
wester7i  case  upon  the  theory  that  the  court 
really  dealt  there  with  a  property  tax  on 
the  franchise  as  property,  arising  from  the 
privilege  of  doing  business  in  the  state  by 
a  foreign  corporation.  We  could  thus  jus- 
tify the  reference  to  the  entire  capital  as  a 
measure  of  the  value  of  this  property. 
And  this  view  was  strengthened  by  the 
observations  of  the  court  in  U.  S.  Glue  Co. 
V.  Oak  Creek,  247  U.  S.  321,  where  in  stat- 
ing the  propositions  to  be  deemed  "  estab- 
li.shed,"  Justice  Pitney  includes  one  that 
"  the  franchise  of  a  corporation,  although 
that  franchise  be  the  business  of  interstate 
commerce,  is.  as  a  part  of  its  property,  sub- 
ject to  state  taxation,  provided  at  least  the 
franchise  be  not  derived  from  the  United 
States.  See  also,  St.  Louis  S.  W.  Railway 
V.  Arkansas,  235  U.  S.  350,  jdj."     The 
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page  to  which  he  refers  specifically  deals 
with  the  franchise  as  property.  But  this 
Alabama  tax  seems  to  us  to  be  a  definite 
privilege  or  license  tax  and  to  be  so  con- 
strued by  the  state  court.  Thus  our  diffi- 
culty with  the  Arkansas  case  again  arises. — 
U.  S.  Supreme  Court,  November  4,  1918. 

B.-VNK  Taxation.  —  A  decision  of  far- 
reaching  consequences  has  just  been  an- 
nounced. The  question  at  issue  was 
whether  in  taxing  a  bank  under  the  Iowa 
law  (34th  Gen.  Assem.,  ch.  63—1911)  lib- 
erty bonds  could  be  included.  The  act  in 
question  provided  that  the  shares  of  stock 
of  the  bank  should  "  be  assessed  to  the  in- 
dividual stockholders,'-'  this  change  being 
made  as  the  result  of  the  decision  in  Home 
Savings  Bank  v.  Des  Moines,  205  U.  S. 
503.  Prior  to  this,  the  statute  had  provided 
that  the  shares  should  be  "  assessed  to  the 
bank  in  the  city  or  town  where  located  and 
not  to  the  individual  stockholders."  Under 
this  statute  the  Iowa  courts  had  for  many 
years  upheld  assessments  upon  values  which 
included  government  bonds,  but  the  de- 
cision referred  to  held  the  inclusion  of  such 
bonds  in  excess  of  the  power  of  the  state. 

In  the  instant  case  the  court  fully  recog- 
nizes the  authority  of  Van  Allen  v.  Asses- 
sors, 70  U.  S.  573,  and  of  the  many  de- 
cisions based  thereon,  which  have  upheld 
assessments  nominally  made  upon  the 
shares  but  which  have  been  valued  by  the 
inclusion  of  assets  consisting  of  United 
States  bonds,  upon  the  doctrine,  established 
in  that  case,  of  the  existence  of  the  shares 
and  of  the  property  of  the  bank,  as  separate 
subjects  of  taxation.  It  also  carefully  ad- 
mits the  importance  of  the  decisions  of  the 
Iowa  courts  in  construing  this  same  law 
and  holding  an  opposite  view  in  similar 
cases  {Head  et  al.  v.  Board  of  Review,  152 
N.  W.  600:  First  Nat.  Bk.  v.  Council 
Bluffs,  161  N.  W.  706). 

The  conclusion  of  the  court  is  based 
upon  the  specific  and  recent  statutory  ex- 
emption of  liberty  bonds  from  taxation,  a 
circumstance  not  present  in  the  cases  in  the 
state  courts  referred  to,  and  also  mainly,  it 
would  seem,  upon  the  view  that  the  change 
in  the  Iowa  statute  made  in  1911  was 
merely  nominal  and  that  what  has  in  fact 
been  done  under  it,  is  precisely  what  was 
done  before,  thus  justifying  the  criticism 
that  the  state  was  seeking  to  do  indirectly 
what  it  could  not  do  directly. 


If  this  decision  is  affirmed  very  many 
state  laws  providing  for  the  taxation  of 
bank  shares  by  reference  to  capital  stock 
surplus  and  undivided  profits,  without  de- 
duction of  exempt  securities,  will  be  seri- 
ously affected.  The  consequences  of  allow- 
ing deductions  of  exempt  property  from 
net  worth  are  apt  to  seriously  impair  the 
vigor  of  a  taxing  law,  when  the  possibility 
is  recognized  of  securing  the  exempt  prop- 
erty through  borrowed  money,  thus  provid- 
ing a  double  deduction.  —  IoT.c<a  Loan  c^ 
Trust  Co.  v.  Fairweather,  252  Fed.  605. 
(See  Bulletin-,  III,  148,  179,  210,  246.) 

Inheritance  Taxes  —  Deduction  of 
Federal  Estates  Tax. — The  New  Jersey 
court  has  recently  passed  upon  this  ques- 
tion which  is  of  importance  to  all  states 
and  has  held  that  the  federal  tax  is  deduc- 
tible. The  opinion  is  of  interest  as  it  dis- 
cusses the  theories  of  transfer  taxation,  the 
relations  of  the  states  and  the  federal  gov- 
ernment in  the  matter,  and  the  conflicting 
views  of  the  state  courts. 

The  federal  tax  is  held  to  be  a  tax  im- 
posed "  upon  the  estate  transferred  by 
death  and  not  upon  the  succession  result- 
ing from  death."  The  New  Jersey  law  (P. 
L.  1909,  p.  323)  is  held  to  impose  a  tax 
"  not  on  the  transitory  succession  of  the 
executor  or  administrator,  but  upon  the 
separate  successions  of  the  transferees " 
..."  not  upon  the  aggregate  value  of  the 
estate  transferred "  .  .  .  "  but  upon  the 
value  of  the  several  interests."  Upon  this 
view  it  is  held  to  be  apparent  that  the  clear 
market  value  of  the  property  transferred 
from  the  dead  to  the  living  is  the  value  of 
the  estate  after  all  charges  against  it,  in- 
cluding taxes,  are  satisfied. 

It  is  recognized  that  the  federal  act  re- 
sults in  a  financial  loss  to  the  state,  but  it 
is  held  that  this  does  not  arise  from  an 
"  assumed  supremacy  in  the  United  States  " 
nor  is  the  exercise  of  the  taxing  power  by 
the  national  government  an  "  interference 
with  state  rights,  as  some  judges  have  inti- 
mated." It  is  pointed  out  that  the  two 
laws  function  differently,  and  that  it  is  en- 
tirely possible  for  the  states  to  enact  laws 
which  will  reach  the  entire  estate  and  thus 
be  coextensive  with  the  federal  act  and  co- 
existent with  the  tax  on  the  individual  suc- 
cession. 

Interesting  reference  is  made  to  the  con- 
flicting views  of  the  Minnesota  court  [State 
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V.  Probate  Court,  166  N.  W.  125)  and  ihc 
New  York  court  {Sherman  Estate,  166  N. 
V.  Supp.  19;  118  N.  E.  1078)  on  this 
cjuestion,  and  criticism  is  made  of  the  hold- 
ing of  the  latter  court.  The  Connecticut 
decision,  Corbin  v.  Towns/tend,  103  Atl. 
647,  is  noted,  where  the  deduction  was 
allowed. — /;/  re  Roeblitig-'s  Estate,  104  Alt. 
295. 

The  decision  of  the  Orphans'  Court  of 
Phila.  County  in  Knight's  Estate  (Bul- 
letin, III,  213),  holding  that  the  federal 
estate  tax  may  be  deducted  before  apply- 
ing the  state  transfer  tax  rates,  has  been 
affirmed  by  the  supreme  court  of  Pennsyl- 
vania. The  court  notes  its  accord  with  the 
Massachusetts  court  {Hooper  \.  Shaw,  176 
Mass.  190)  and  its  variance  from  the  New 
York  court  {Re  Bierstadt,  166  N.  Y.  Supp. 
168).  It  also  refers  to  the  rulings  of  the 
lower  courts  in  harmony  with  its  own. — 
In  re  Knight's  Estate,  104  Alt.  765. 

Uniformlfv — Equallfv. — In  an  opin- 
ion involving  many  other  points  of  local 
application,  there  occur  some  interesting 
observations  upon  the  general  matter  of 
equality  in  assessments  based  upon  the 
claim  by  the  taxpayer  for  relief  under  the 
authority  of  the  recent  Kentucky  franchise 
cases  (244  U.  S.  499).  It  is  here  again 
announced  that  the  undervaluation  of  other 
property  must  be  a  systematic  intentional 
discrimination  against  the  complainant  to 
avail  him. 

This  principle  is  carried  further  and  it 
is  held  that,  where  all  property  is  under- 
valued, correction  of  such  assessments  can- 
not be  condemned  as  not  having  extended 
to  all  properties,  where  no  intentional  or 
systematic  discrimination  in  making  the 
correction  is  shown.  State  v.  Hall,  54  So. 
563,  and  Bank  v.  Supervisors,  72  So.  697, 
are  cited  as  .sustaining  the  propositions  that 
"  equal  protection  of  the  law  "  cannot  mean 
"  equal  immunity  in  its  violation  or  eva- 
sion," and  that  because  a  law  has  been 
generally  unenforced  and  the  a.sse.ssments 
have  customarily  been  made  at  less  than 
fair  value,  the  courts  or  other  agencies  are 
powerless  to  correct  any  one  assessment 
until  and  unless  all  are  corrected,  as  such 
a  position  would  allow  violators  of  the  law 
to  repeal  the  law,  and  beget  a  constitutional 
right  in  every  evader  to  plead  immunity 
except  upon  condition  that  no  other  evader 
be  allowed  to  escape  its  requirements  and 


put  an  end  of  all  government  laws. — Union 
Tanning  Co.  v.  Commonwealth,  96  S.  E. 
780,  788. 

Machinery  and  Equipment  as  Per- 
sonal Property. — The  lirst  decision  com- 
ing to  our  notice  construing  the  scope  of 
the  exemption  of  machinery  contained  in 
the  recently  enacted  net  income  tax  law  of 
New  York  taxing  manufacturing  and  mer- 
cantile companies  has  just  been  rendered. 
This  law  (Laws  of  1917,  chap.  726, 
amended  by  laws  of  1918,  chaps.  271,  276, 
292  and  417)  provides  that  such  companies 
shall  "  not  be  assessed  on  any  personal 
property  which  for  the  purpose  of  this  ex- 
emption shall  include  such  machinery  and 
equipment  affixed  to  the  building  as  would 
not  pass  between  grantor  and  grantee  as  a 
part  of  the  premises,  if  not  specifically 
mentioned  or  referred  to  in  the  deed,  or  as 
would,  if  the  building  were  vacated  or 
sold,  or  the  nature  of  the  work  carried  on 
therein  changed,  be  moved,  except  boilers, 
ventilating  apparatus,  elevators,  gas,  elec- 
tric and  water  power  generating  apparatus 
and  shafting." 

Prior  to  this  law  machinery  installed  in 
a  building  was  held  taxable  as  real  estate 
{N.  y.  Edison  Co.  v.  Wells,  135  App.  Div., 
644).  It  was  conceded  in  the  case  that 
the  assessment  in  dispute  covered  machinery 
wliich  could  be  detached  without  material 
injury  to  the  building.  The  court  held  the 
language  in  nowise  "  uncertain  or  doubtful 
of  meaning  "  and  that  the  "  plain  intent  " 
was  to  exempt  the  property  in  question 
from  taxation,  and  ordered  the  assessment 
reduced  accordingly. — People  ex  rel.  Gen- 
eral Chemical  Co.  v.  Cantor  et  al.,  N.  Y. 
Law  Journal,  Nov.  19,  1918,  p.  578. 

Manufacturing.  —  In  construing  the 
recent  Kentucky  statute  (sec.  4,  ch.  11, 
Acts  1917,  spec,  session)  providing  exemp- 
tion from  local  taxation  for  machinery  and 
manufactures,  the  court  had  occasion  to 
discuss  generally  the  definition  of  "  manu- 
facturing." It  was  held  that  the  curing  of 
tobacco  was  not  "  manufacturing." — Amer- 
ican Tobacco  Co.  v.  Boicling  Green,  205  S. 
W.   570. 

Payment  of  Taxes  by  Mistake.  —  A 
person  wlio  pays  taxes  on  property  of  an- 
other on  the  erroneous  belief  that  he  is 
paying   on   his  own   property,   such  belief 
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being  induced  by  the  action  of  the  tax  col- 
lector in  sending  an  incorrect  bill,  will  not 
authorize  the  subrogation  of  the  taxpayer 
to  the  rights  of  the  city  so  as  to  enable  him 
to  enforce  a  lien  which  the  city  might  have 
against  the  property.  —  Jacobs  v.  JVebsfer, 
205  S.  W.  530. 

Situs.  —  Personal  property,  in  order  to 
have  a  situs  for  taxation  in  a  locality  dif- 
ferent from  the  domicile  of  its  owner,  must 
be  permanently  located  at  the  place  where 
it  is  sought  to  be  taxed. — Seniple  v.  Com- 
moim'ealth,  205  S.  W.  789. 

Situs  —  Bank  Deposits.  —  In  a  recent 
Ohio  case  it  was  urged  that  bank  deposits 


should  be  regarded  as  tangible  property 
for  taxation  purposes  and  that  such  de- 
posits in  a  bank  in  another  state  were  not 
taxable  to  an  Ohio  corporation.  In  sup- 
port of  this  claim,  section  5326  of  the  gen- 
eral code,  defining  "  money  "  as  including 
a  deposit  in  a  bank,  was  referred  to.  The 
court  readily  disposed  of  this  contention, 
holding  in  line  with  the  well-estal)lished 
principle  that  a  bank  deposit  creates  the 
relation  of  debtor  and  creditor ;  and  that 
the  credit  is  taxable  at  the  domicile  of  the 
creditor.  The  case  of  Fidelity  b'c.  Co.  v. 
Louisville,  245  U.  S.  54,  is  cited  as  cover- 
ing a  similar  question.  —  Cleveland  &-'c. 
Coal  Co.  V.  O'Brien,  120  N.  E.  214. 
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Arbuthxot,  C.  C.  This  generation  can- 
not escape  paying  the  cost  of  war.  Re- 
printed from  The  Scientific  Monthly,  No- 
vember, 1918. 

"  The  outstanding  conclusion  in  this  considera- 
tion of  some  of  the  principles  of  war  finance  is 
that  the  costs  of  war  in  men,  material,  and  money 
are  present  costs  that  cannot  be  saddled  on  the 
future." 

Bankers  Trust  Company.  The  taxa- 
tion of  personal  property.  State  of  New 
York.      1918.     20  p. 

Published  for  the  guidance  of  individual  tax- 
payers, trustees,  e.xecutors,  administrators,  and 
corporations. 

Bankers  Trust  Company.  Ownership 
certificates  and  information  at  the  source. 
1918.     36  p. 

Barth,  Carl  G.  The  income  tax.  An 
engineer's  analysis  with  suggestions.  Re- 
vised reprint  from  June  and  July,  1918, 
issues  of  The  Journal  of  The  Engineers' 
Club  of  Philadelphia  and  Affiliated  Soci- 
eties. 

"  The  absolute  lack  of  mathematical  regularity 
in  the  increases  at  which  incomes  are  taxed,  under 
the  law  of  191 7,  as  well  as  the  similar  lack  of 
regularity  in  the  tax  rates  themselves,"  led  to  the 
development  of  a  formula,  presented  in  this  paper, 
whereby  the  inequalities  and  inconsistencies  of 
the  existing  income  tax  law  may  be  avoided.    The 


discussion  of  the  formula  is  supplemented  by  a 
number  of  tables  and  charts  with  a  view  to  setting 
forth  more  clearly  the  advantages  of  continuuous 
grading  of  the  tax  over  the  principle  of  inter- 
mittent stages.  B}-  introducing  appropriate  varia- 
tions in  the  value  of  one  constant,  the  formula  is 
equally  applicable  to  single  men  or  to  married 
men  with  or  without  children  ;  and  by  combining 
it  with  Pareto's  law  a  formula  is  obtained  which 
will  give  the  total  of  all  taxpayers  who  receive 
incomes  between  a  maximum  and  a  minimum. 
For  the  practical  application  of  such  a  method, 
it  is  recognized,  reliable  statistics  of  the  distribu- 
tion of  incomes,  and  the  total  national  income, 
must  be  available. 

Connecticut.  Information  relative  to 
the  assessment  and  collection  of  taxes. 
1918.  Published  by  the  Tax  Commissioner, 
July,  1918.     48  p."    tables. 

First  National  Bank  of  Cleveland. 
The  use  of  ownership  certificates  and  other 
information  of  interest  to  bankers  and  in- 
vestors.    Cleveland.     1918.     24  p. 

Illinois.  State  Board  of  Equalization. 
Report  of  the  session  of  1917.  Springfield. 
1918.     225  p. 

Greater  activity  was  displayed  in  dealing  with 
the  assessments  of  real  property,  but  the  assess- 
ment of  personal  property  was  left  unchanged  in 
every  county.  Some  salutary  changes  in  commit- 
tee membership  reveal  the  influence  of  a  progres- 
sive minority  on  the  Board.  An  effort  was  made 
to    remove    the   one   per   cent   limitation   upon    the 
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increase  in  the  state  duplicate,  by  the  application 
of  a  subsequent  section  of  the  act  of  1898,  wherein 
the  Board  is  empowered  to  raise  the  assessment  in 
any  or  all  counties  by  ten  per  cent.  The  attorney 
general  refused  to  sustain  the  argument  of  repeal 
bv  implicaficm. 


Phii-adelphia  Bureau  of  Mumcipai. 
Research.  Citizens'  Business,  nos.  325- 
340.     August-November,  1918. 

These  little  leaflets  come  along  regularly.  They 
are  always  short,  snappy,  and  to  the  point.  We 
appreciate  them,  even  though  we  are  not  able  to 
print  a  separate  notice  of  each  one. 

United  States.  Bureau  of  the  Census. 
Financial  statistics  of  cities  having  a  popu- 
lation of  over  30,000.  1917.  Washington, 
1918.     373  p.     tables. 

United  States.     Bureau  of  the  Census. 


Financial  statistics  of  states.     Washington, 
1918.      129  p.     tables. 

Washington.  Minutes  and  official  pro- 
ceedings of  the  state  board  of  equalization, 
session  of  1918.  Olympia,  1918.  79  p. 
tables. 

Washington.  First  biennial  report  of 
the  state  tax  commissioner  for  the  period 
ending  September  30,  1918.  Olympia, 
1918.     114  p.     tables. 

WooDWORTH,  Leo  Day.  The  effort  to 
abolish  land  ownership.  National  Real 
Estate  Journal,  April  1918,  pp.  188-190. 

The  first  of  a  series  of  articles  on  land  owner- 
ship and  taxation  to  appear  in  the  National  Real 
Estate  Journal,  this  one  being  devoted  to  a  state- 
ment of  the  case  for  nationalization  as  shown  in 
the  writings  of  its  proponents. 
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its  object  is  to  make  tax  laws  simpler,  saner, 
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HOW  ABOUT  YOUR  DUES? 

The  treasurer  tells  us  that  there  are  some 
members  of  the  Association  whose  dues  are 
in  arrears.  We  had  supposed  that,  under 
the  efficient  training  of  the  commissioner  of 
internal  revenue,  every  citizen  of  the  United 
States  had  by  this  time  acquired  the  habit 
of  paying  up  promptly.  We  are  not  able 
to  threaten  fine  or  imprisonment  or  other 
dire  penalties,  but  we  do  earnestly  exhort 
you  not  to  add  to  the  already  heavy  bur- 
dens of  your  officers  by  forgetting  your  ob- 
ligation to  the  National  Tax  Association 
treasury. 


CONFERENCE  AND  PROCEEDINGS 

In  the  time  since  the  December  Bulle- 
tin went  to  press  the  officers  and  executive 
committee  of  the  National  Tax  Association 
have  been  busily  engaged  in  canvassing  the 
whole  situation  with  regard  to  the  post- 
poned 1918  conference.  It  has  finally  been 
decided  that  it  is  out  of  the  question  to  try 
to  hold  a  conference  this  winter.  The  legis- 
latures of  many  of  the  important  states 
assemble  in  January,  which  makes  it  im- 
possible for  the  members  of  several  tax 
commissions  to  be  away  from  their  offices 
for  the  next  few  months.  It  appeared  cer- 
tain that  a  conference  held  in  January  or 
February  would  be  attended  by  only  a  small 
number  and  would  be  lacking  in  interest. 
If,  on  the  other  hand,  the  conference  should 
be  held  in  the  spring,  it  would  be  already 
too  late  to  take  the  place  of  the  1918  con- 
ference. The  papers  and  addresses  pre- 
pared originally  to  be  delivered  in  Novem- 
ber would  by  that  time  have  generally  be- 
come out  of  date,  and  the  valuable  work 
done  on  them  would  to  a  considerable  ex- 
tent be  lost. 

Although  the  conference  is  to  be  aban- 
doned,  the   1918  volume  of  Proceedings 
will  be  published.     The  secretary  will  col- 
lect the  contributions  which  were  to  have 
been  given  and  as  quickly  as  possible  pub- 
lish a  volume  to  serve  as  the  Proceedings 
for  1918.     Obviously  this  will  be  a  smaller 
publication  than  our  regular  annual  Pro- 
ceedings since  it  will  lack  the  discussions 
which  are  so  important  a  part  of  the  annual 
conference.     However,  this  is  the  best  we 
can  do  under  the  circumstances,  and  it  will 
give  to  the  public  the  valuable  papers  which 
have  been  already  prepared  and  will  also 
keep  up  the  continuity  of  our  Proceedings. 


DOMINION  AND  PROVINCIAL  REVENUES 


ARCH.    B.   CLARK 
Professor  of  Political  Economy,  University  of  Manitoba 

[Reprinted  from  the  Manitoba  Free  Press  of  December  5,  1918] 


At  the  recent  interprovincial  conference 
Jt  Ottawa.  Sir  Thomas  White,  it  is  re- 
ported, raised  the  question  of  the  overlap- 
j)ing  of  taxation,  and  indicated  a  desire  for 
some  better  division  of  the  field  between 
the  dominion  and  the  provinces.  As  a 
means  to  this  end  he  suggested,  for  the  con- 
"sideration  of  the  conference,  that  to  the 
dominion  government  might  be  conceded 
tlie  exclusive  privilege  of  levying  an  in- 
come tax,  while  that  government  in  return 
might  agree  to  adopt  a  self-denying  ordi- 
nance as  regards  land  taxation  and  licenses, 
leaving  these  sources  of  revenue  entirely  at 
ihe  disposal  of  the  provinces. 

The  problem  is  one  the  solution  of  which 
■cannot  fail  to  have  a  powerful  influence  on 
tlie  future  development  not  only  of  federal 
but  still  more  of  provincial  and  municipal 
finance  in  Canada.  That  the  respective 
spheres  of  the  different  taxing  bodies 
should  as  far  as  possible  be  kept  distinct  is 
a  general  principle  that  will  command  wide 
support.  The  finance  minister's  concrete 
proposal,  however,  is  quite  another  matter. 

No  intelligible  discussion  of  the  subject 
is  possible  witliout  reference  to  the  terms 
of  the  British  Nortli  America  act  of  1867  ; 
for  that  enactment  is  the  corner  stone  of 
our  fiscal  system.  One  of  the  ostensible 
objects  of  confederation  was  the  establish- 
ment of  a  uniform  customs  tariff,  and  the 
statute  accordingly  reserves  for  the  domin- 
ion parliament  tlie  exclusive  right  of  levy- 
ing and  collecting  customs  and  excise 
duties.  But  further,  the  right  of  taxation 
is  an  attribute  of  sovereignty,  and  it  was 
certainly  no  part  of  the  intention  of  those 
who  framed  the  British  North  America  act 
to  limit  in  this  respect  the  sovereign  power 
>delegated  to  the  dominion  parliament.  It 
Is  accordingly  authorized  to  raise  money 
"  by  any  mode  or  system  of  taxation."  The 
provincial  legislatures,  on  the  other  hand, 
being  thus  deprived  of  the  customs  and  ex- 
cise duties  which  had  been  the  financial 
mainstay  of  the  pre-confederation  colonies, 
are  by  way  of  compensation  given  certain 


direct  grants  from  the  federal  exchecjuer, 
together  known  as  the  "dominion  subsidy"  ; 
and,  in  addition,  are  given  exclusive  author- 
ity in  certain  branches  of  taxation,  namely : 

(a)  "  Direct  taxation  within  the  prov- 
ince in  order  to  the  raising  of  a  revenue  for 
provincial  purposes. 

(b)  "Shop,  saloon,  tavern,  auctioneer, 
and  other  licenses,  in  order  to  the  raising 
of  a  revenue  for  provincial,  local,  or  mu- 
nicipal purposes." 

It  is  thus  clear  that,  while  the  provincial 
legislatures  may  not  levy  customs  and  ex- 
cise duties,  the  dominion  parliament  is  en- 
titled to  levy  direct  taxes  and  license  fees. 
As  a  matter  of  fact,  taking  last  year's  fig- 
ures, while  the  dominion  obtains  67  per 
cent  of  its  revenue  from  indirect  taxation 
(56.6  per  cent  from  customs  and  10.4  per 
cent  from  excise)  and  a  small  amount  from 
licenses,  it  also  derives  large  sums  from 
direct  taxes  in  the  shape  of  the  business 
profits  war  tax,  and  taxes  on  banks,  insur- 
ance and  other  corporations,  on  railways, 
steamship,  telegraph  and  cable  companies, 
etc. ;  and  now  there  is  to  be  added  the  in- 
come tax. 

Land  Taxation 

It  is  true  that  the  direct  taxation  of  land 
is  also  within  the  prerogative  of  tlie  domin- 
ion parliament,  though  it  has  come  througli 
long  u.sage  to  be  currently  regarded  as  the 
peculiar  jtrivilege  of  the  provinces,  or  their 
delegates,  the  municipalities.  Indeed,  the 
unpopularity  traditionally  associated  in 
Canada  with  all  forms  of  direct  taxation 
has  made  the  provincial  legislatures  them- 
selves exceedingly  modest  in  the  use  of  their 
powers  in  this  direction.  At  all  events, 
they  were  long  content  to  pass  on  to  the 
municipalities  the  responsibility  for  certain 
expensive  services,  together  with  whatever 
odium  there  might  be  attaching  to  the  nec- 
essary direct  taxes.  Gradually,  however, 
the  increasing  demands  on  their  resources 
have  driven  them  to  avail  themselves  more 
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and  more  of  their  right  under  the  British 
North  America  act  of  imposing  direct  taxa- 
tion ;  and  recently  they  have  been  nibbling 
with  growing  confidence  at  the  taxation  of 
land. 

One  is  reluctant  to  think  that  the  domin- 
ion minister  of  finance  contemplates  fol- 
lowing in  this  particular  the  example  of  the 
provincial  governments,  and  that  his  offer 
to  surrender  the  right  to  land  taxation  and 
licenses,  in  exchange  for  a  monopoly  of  the 
income  tax,  is  in  effect  an  intimation  that 
failing  acceptance  of  his  proposal  he  may 
raid  the  provincial  hen-roost.  To  believe 
so  is  to  presuppose  him  innocent  to  an  in- 
credible degree  of  what  is  common  knowl- 
edge with  respect  to  the  actual  state  of  pro- 
vincial and  local  taxation.  For  the  exces- 
sive burden  imposed  on  the  land  owner  is 
already  widely  recognized  as  the  most  glar- 
ing inequality  of  our  local  tax  system.  To 
superimpose  on  the  existing  municipal  and 
provincial  taxes  a  federal  land  tax  would 
surelv  be  the  proverbial  last  straw. 

Local  TaAation  of  Real  Estate 

Theoretical  reasoning  and  historical  ex- 
perience alike  show  that  real  estate — land 
and  buildings — is  the  most  suitable  object 
for    taxation    by    local    governments,    and 
should  therefore  wherever  possible  be  re- 
served for  that  specific  purpose.     Within  a 
nation,  labor  and  capital  are  mobile  and 
tend  to  leave  a  locality  where  the  taxation 
is    exceptionally   heavy ;    but    the    land    is 
fixed,  and  buildings  only  slowly  wear  out. 
Thus  real  estate,  being  immovable,,  is  from 
the  administrative  standpoint  the  one  form 
of  property  which  can  be  most  conveniently 
subjected  to  direct  taxatiton  by  the  local 
authority.     This  very  convenience  indeed 
has  led  to  a  quite  undue  reliance  on   it. 
For,  while  the  possession  of  real  estate  is  a 
good  rough  test  not  only  of  benefit  received 
from  certain  forms  of  local  expenditure  but 
of  ability  to  pay,  it  fails  entirely  as  a  test 
where  the  benefit  of  such  expenditure  is  not 
measurable  as  regards  individuals.     Now, 
under  our  present  system  much  local  ex- 
penditure, especially  in  our  cities,  is  of  this 
character.     It  follows,  therefore,  that  the 
possession  of  real  estate,  and  still  less  that 
of  land  alone,  should  not  be  the  sole  stand- 
ard of  local  taxation.     To  treat  it  as  such 
is  to  risk  the  rude  awakening  that  has  come 
to  many  of  the  cities  and  towns  of  Western 
Canada. 


Licenses 

The  offer  to  hand  over  entirely  to  the 
provinces  the  right  to  issue  licenses  need 
not  long  detain  us.  Licenses  on  the  local 
exercise  of  certain  trades  and  occupations 
are  an  important  instrument  of  police  reg- ' 
ulation  and  incidentally  a  convenient 
though  relatively  unimportant  source  of 
local  revenue.  But  there  are  cases  where 
the  privilege  to  be  licensed  is  not  confined 
to  one  locality,  and  the  license  is  then  more 
conveniently  issued  by  the  dominion.  With 
the  suppression  of  the  liquor  traffic,  how- 
ever, the  revenue  to  be  derived  by  the  fed- 
eral government  from  such  licenses  becomes- 
relatively  insignificant  and  the  oft'er  to  sur- 
render them  accordingly  of  small  moment. 

The  finance  minister's  suggestion,  then, 
comes  in  the  ultimate  analysis  to  this :  The 
dominion  is  to  surrender  its  right  to  the 
taxation  of  land,  which  has  been  in  abey- 
ance and  which,  both  on  economic  and 
political  grounds,  it  might  now  find  it 
highly  inexpedient  to  assert,  and  its  right 
to  issue  licenses,  which  we  have  seen  to  be 
of  small  value.  And,  in  exchange  for  this 
well-nigh  imaginary  feast,  the  provinces 
are  invited  to  sell  their  birthright,  by  ab- 
juring their  interest  in  what  is  certain  to 
become  within  a  few  years  the  most  impor- 
tant of  all  direct  taxes,  that  on  incomes. 

Provincial  Ta.vation  of  Income 

At  the  present  time  in  the  urban  munici- 
palities of  Ontario  and  Saskatchewan  in- 
come is  taxed  in  supplement  of  the  taxation 
of  real  estate  and  businesses.  The  cities  of 
Alberta,  too,  have  obtained  the  right  ta 
levy  an  income  tax,  and  Edmonton  expects 
this  year  .to  reap  $100,000  from  this  source. 
The  privilege,  however,  has  been  granted 
for  only  two  years,  and  a  provincial  income 
tax  is  said  to  be  in  contemplation.  Up  to 
the  present,  Prince  Edward  Island  and 
British  Columbia  are  the  only  provinces  in 
Canada  that  levy  an  income  tax  for  pro- 
vincial purposes  ;  and  it  is  to  the  Pacific 
Coast  Province  that  we  must  look  for  some 
idea  of  what  may  be  made  of  a  provincial 
income  tax.  In' 1899  it  yielded  less  than 
$10,000;  the  estimate  for  the  current  year 
is  $2,215,000  — by  far  the  largest  single 
item  in  the  revenue  of  British  Colmiibia. 
No  great  powers  of  prophetic  vision  are 
necessary  to  see  that  the  example  of  British 
Columbia  is  likely  ere  long  to  find  imita- 
tors.    Nor  should  it  now  be  necessary  to 
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say  that  the  dominion  minister  of  finance 
has  scarcely  in  this  matter  shown  himself 
sufiiciently  adroit  to  play  with  success  the 
part  of  Jacob  to  the  provincial  Esau. 

Under  modem  conditions  it  is  true  that 
the  basis  of  income  is  neither  local  nor 
provincial  but  national  or  even  inter- 
national ;  and  it  follows,  therefore,  that  an 
income  tax  is  more  likely  to  prove  produc- 
tive and  equitable  in  its  administration  in 
proportion  as  its  basis  is  widened.  It  is 
thus  peculiarly  fitted  to  become  an  instru- 
ment of  national  finance.  But  the  difficul- 
ties of  administration  which,  as  the  experi- 
ence of  British  Columbia  shows,  have  not 
proved  insuperable  in  the  case  of  a  provin- 
cial income  tax  standing  alone,  are  very 
materially  lessened  by  the  existence  of  a 
dominion  income  tax.  For  the  federal  in- 
come tax,  returns  need  only  be  made  avail- 
able for  the  purpose  of  the  provincial  tax. 
Indeed,  the  co-operation  of  the  federal  and 
provincial  assessors  would  go  far  towards 
lessening  the  possibility  of  evasion,  always 
a  leading  difficulty  in  the  way  of  successful 
income  tax  administration. 

In  this  connection,  it  should  be  noted 
that  a  state  income  tax  has  been  in  success- 
ful operation  in  Wisconsin  since  1911,  and 
more  recently  in  Massachusetts,  and  now  a 
representative  committee  of  the  Nation.^i. 
Tax  Association  has  recommended  the 
general  adoption  by  the  states  of  the  union 
of  a  personal  income  tax.  as  "  better  fitted 
tlian  any  other  to  carry  out  the  principle 
that  every  person  having  taxable  ability 
shall  make  a  reasonable  contribution  to  the 
support  of  the  government  under  which  he 
lives." 

Is  there  Conflict  of  Interests? 

There  seems  to  be  implied  in  Sir  Thomas 
\\'hite's  offer  the  notion  that  provincial  in- 
come taxes  and  the  federal  income  tax 
overlap,  in  the  sense  that  the  former  in  a 
special  way  compete  witli  and  lessen  the 
productiveness  of  the  latter.  But  this  view 
is  based  on  a  singular  misapprehension. 
The  sources  of  tax  revenue  are  not  water- 
tight compartments.  Every  tax,  whether 
federal  or  provincial,  imposed  directly  on 
the  income-tax-paying  classes,  or  indirectly 
shifted  by  competition  to  them,  so  far  tends 
to  lessen  the  income  on  which  taxation  can 
be  levied.  For  all  taxes  fall  on  persons, 
tliough  in  many  cases  nominally  imposed 
on  things  ;  all  are  in  the  long  run  open  or 
disguised    income    taxes.      What    boots    it 


then  if  the  provincial  tax  is  called  by  an- 
other name,  say  a  land  tax.  It  is  only  be- 
cause of  the  deceptive  familiarity  of  the 
phrase  "  taxation  of  land  "  that  it  requires 
a  mental  effort — on  the  part  of  those  who 
do  not  own  land — to  realize  that  the  tax  is 
paid  not  by  the  land  but  by  the  landowner 
out  of  his  income  from  whatever  source 
arising.  The  only  difference  is  that,  taken 
in  this  way,  the  tax  may  well  be  less  equi- 
tably distributed  as  between  individuals 
than  if  levied  directly  on  income  as  such. 
In  any  case,  it  and  similar  taxes  compete 
with  a  dominion  income  tax  as  much  as,  or 
more  than,  would  a  provincial  tax  under 
that  name. 

"  The  idols  of  the  market-place,"  says 
Bacon  in  his  well-known  classification  of 
fallacies,  "  are  the  most  troublesome  of  all 
— those,  namely,  which  have  entwined 
themselves  round  the  understanding  from 
the  associations  of  words  and  names.  For 
men  imagine  that  their  reason  governs 
words,  whilst,  in  fact,  words  react  upon 
the  understanding."  Let  Sir  Thomias  White 
but  undertake  even  at  this  late  date  a  sys- 
tematic study  of  taxation,  and  such  "idols" 
will  cease  to  dominate  his  reasoning.  He 
will  at  once  see  that  while  to  supplement 
a  dominion  tax  on,  say,  a  particular  com- 
modity, by  a  provincial  tax  on  the  same 
article  might  hurt  the  dominion  revenue 
by  checking  consumption,  a  provincial  tax 
on  income  can  have  no  more,  and  may  have 
less,  effect  in  that  direction  than  provincial 
taxes  otherwise  levied.  Above  all,  he  will 
quickly  realize  that,  to  obtain  the  requisite 
increase  in  revenue  for  the  dominion,  it  is 
not  necessary  to  seek  to  hinder  the  natural 
development  of  the  tax  systems  of  the  prov- 
inces, but  that  a  far  surer  remedy  lies  to 
his  hand  in  the  simplification  of  the  cus- 
toms tariff.  He  has  himself  emphatically 
stated  that  "  the  very  backbone  of  the 
revenues  of  the  dominion  is  and  is  bound 
to  be  the  tariff."  Let  him  then  make  of 
the  tariff,  what  at  present  it  assuredly  is 
not,  an  instrument  honestly  shaped  for  the 
attainment  of  revenue.  In  the  mother 
country  the  great  fiscal  reformers  turned 
the  income  tax  to  effective  use  in  the  estab- 
lishment of  such  a  tariff.  In  Canada  today 
the  statesman  with  the  ability  and  courage 
to  don  the  mantle  of  Peel  and  Gladstone 
would  most  surely  earn  the  undying  grati- 
tude of  his  country,  and  make  for  him.self 
an  everlasting  name. 


THE  CANADIAN  BUSINESS  PROFITS  AND  INCOME 

WAR  TAX  ACTS 

R.  W.   BREADXER 
Commissioner  of  Taxation,  Ottawa 

From  an  address  delivered  at  the  Annual  Convention  of  the  Dominion  Association  of  Chartered 
Accountants,  Montreal,  September  19,  1918 

I.  The  Business  Profits  War  Tax  Act 


I  will  speak  first  concerning  the  provis- 
ions of  the  business  profits  war  tax  act.  I 
do  not  intend  to  enter  upon  any  discourse 
as  to  the  reasons  why  such  an  act  was 
placed  on  the  statute  books,  but  to  deal 
with  the  administrative  features  of  it.  The 
act  became  law  on  the  18th  day  of  May, 
1916,  but  it  relates  to  any  accounting 
period  ending  after  December  31,  1914. 
A  good  many  persons,  especially  taxpayers, 
have  the  idea  that  the  act  applies  only  to 
profits  made  after  that  date,  but  the  act 
does  not  say  that.  It  specifies  that  it  shall 
apply  to  each  and  every  accounting  period 
which  ended  after  the  date  stated,  and  that 
it  would  apply  to  a  period  of  not  less  than 
36  months.  In  other  words,  if  the  ac- 
counting period  of  a  company  was  the 
calendar  year,  the  profits  made  between 
the  1st  of  January,  1915,  and  the  31st 
of  December,  1917,  were  to  be  taxable. 
At  the  last  session  of  Parliament  the  act 
was  extended  for  another  year.  If  the 
accounting  period  ended  the  31st  of  Jan- 
uary the  act  would  apply  to  profits  made 
between  February  1st,  1914,  and  the 
31st  of  January,  1917,  and  since  extended 
to  the  31st  of  January.  1918.  In  other 
words,  each  company  that  was  in  existence 
prior  to  the  1st  of  January,  1915,  and  has 
not  changed  its  accounting  period  since  that 
time,  will  be  liable  for  taxation  for  48 
months,  irrespective  of  the  date  when  the 
accounting  period  starts. 

Sub-section  (c)  of  the  act  refers  to  taxes 
paid  in  the  United  Kingdom,  India,  or  any 
dominion,  colony,  or  dependency  of  His 
Majesty  or  any  allied  country  under  legis- 
lation for  raising  revenue  for  the  war.  It 
was  thought  proper  at  the  time  that  if  a  tax 
was  paid  by  a  company  in  Great  Britain, 
say,  in  respect  to  its  Canadian  business,  it 
would  be  generous  on  the  part  of  Canada 


to  give  credit  to  the  extent  of  that  amount 
on  the  tax  payable  here.  Last  session  it 
was  deemed  advisable  in  view  of  conditions 
that  had  arisen  regarding  the  administra- 
tion, to  repeal  that  provision.  But  I  may 
say  that  sub-section  (c)  will  still  apply  to 
accounting  periods  ending  in  1915,  1916 
and  1917,  its  repeal  only  affecting  the  1918 
accounting  period. 

Section  5  sets  forth  the  trades  and  busi- 
nesses to  w-hich  the  act  shall  apply.  As 
originally  passed  it  only  applied  to  trades 
and  businesses  having  a  capital  of  $50,000 
and  over ;  last  session  the  act  was  amended 
to  include  companies,  firms  and  individuals 
engaged  in  trade  or  business  with  $25,000 
capital  or  over.  Foreign  companies  ship- 
ping goods  into  Canada,  on  consignment  of 
which  the  value  at  any  time  during  the 
accounting  period  amounts  to  the  sum  of 
the  capital  set  forth  in  the  act,  will  be 
considered  as  coming  within  the  provisions 
of  the  act ;  this  is  to  prevent  foreign  com- 
panies coming  into  Canada  and  selling 
goods  through  agents,  keeping  a  stock  here 
or  selling  on  consignment  and  escaping  the 
tax.  If  this  ruling  had  not  been  made  it 
would  mean  that  Canadian  companies  who 
have  established  a  warehouse  in  this  coun- 
try would  have  this  undue  competition. 

A  company  incorporated  in  Canada, 
whose  business  is  carried  on  and  assets 
situated  entirely  outside  of  Canada,  is  not 
subject  to  the  provisions  of  the  act.  The 
same  provision  was  added  to  the  income 
war  tax  act  during  last  session  of  Parlia- 
ment, the  idea  being  that  no  harm  can 
come,  but  in  fact  good  results  to  Canada 
by  the  incorporation  of  companies,  and  if 
the  company  is  not  doing  business  in  Can- 
ada, but  only  has  its  head  office  here,  it 
should  not  be  liable  to  taxation  under  this 
act,  being  taxable  in  other  countries. 
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In  the  administration  of  these  taxation 
acts  the  desire  and  endeavor  of  the  depart- 
ment has  been  to  look  at  questions  from 
the  standpoint  of  the  taxpayer  as  well  as 
of  the  collection  of  revenue,  and  if  there 
is  doubt  the  policy  has  been,  as  laid  down 
in  the  customs  act,  that  the  benefit  of  the 
doubt  must  be  given  to  the  taxpayer. 
Therefore,  when  the  question  came  up  as 
to  how  the  tax  paid  under  this  act  should 
be  treated,  the  department  after  careful 
consideration  decided  that  the  tax  paid 
under  the  business  profits  war  tax  act 
should  be  considered  an  expense  of  the 
accounting  period  following  that  during 
which  it  accrued.  Now,  whether  it  appears 
in  the  accounts  of  the  taxpayer  or  not,  in 
the  preparation  of  the  assessment  at  Ottawa 
the  tax  paid  is  always  so  treated. 

Another  point  in  respect  to  profits  came 
up ;  and  in  some  cases  I  have  no  hesitation 
in  saying  that  it  results  in  what  seems  a 
hardship ;  that  is,  that  losses  incurred  in 
one  period  cannot  be  allowed  as  a  reduction 
against  profits  of  a  succeeding  period.  The 
act  sets  forth  clearly  that  "  such  tax  shall 
be  levied  against  and  paid  by  the  person 
owning  sucli  business  for  each  and  every 
accounting  period  ending  after  31st  De- 
cember, 1914."  The  powers  of  the  de- 
partment are  administrative  only,  and 
where  specific  provisions  are  set  forth  the 
department  has  no  power  to  change  them. 

Another  question  of  vital  importance  to 
those  engaged  in  business  at  the  present 
time  is  that  of  inventories.  Owing  to  the 
very  high  prices  now  prevailing,  and  the 
practical  certainty  of  a  drop  when  normal 
conditions  return,  the  department  has  ruled 
that  inventories  of  merchandise  shall  be 
taken  at  cost,  or  at  market  values  if  less 
than  cost.  It  is  no  business  of  the  depart- 
ment if  a  company  sets  aside  a  reserve 
against  the  contingency  of  a  future  fall  in 
prices.  But  whether  any  part  or  the  whole 
of  that  reserve  will  be  allowed  as  an  ex- 
pense can  only  be  determined  after  scru- 
tiny of  the  returns  for  assessment  purposes, 
and  consideration  of  the  conditions  that 
have  arisen  after  the  setting  aside  of  that 
reserve.  The  department  cannot  settle 
that  question  in  advance. 

Another  question  which  affects  corpora- 
tions largely  is  the  treatment  of  life  in- 
surance premiums  paid.  The  department 
has  held  that  corporation  life  insurance 
cannot  be  regarded   as  an   expense :  it  is 


rather  an  asset ;  and  on  the  same  principle 
the  proceeds  that  will  be  realized  from  such 
policies  will  not  be  treated  as  profits.  We 
consider  that  that  is  a  fair  ruling.  Other- 
wise, if  the  persons  insured  die,  under  the 
present  rate  of  taxation,  if  the  profits  of 
the  company  amounted  to  20  per  cent,  it 
would  mean  that  the  government  would  be 
taking  practically  75  per  cent  of  that  in- 
surance instead  of  the  company. 

Another  point  that  came  up  and  was 
pressed  very  forcibly  until  the  act  was 
amended,  is  that  profits  made  during  an 
accounting  period  should  for  that  period 
be  classed  as  capital.  In  the  case  of  one 
company  it  would  have  made  a  difference 
of  some  $10,000.  Their  accounting  period 
was  the  calendar  year,  and  they  claimed 
that  half  the  profits  should  be  treated  as 
capital  from  July  1st,  It  was  submitted  to 
this  company's  solicitors  that  if  that  prin- 
ciple were  followed  the  company  would 
have  a  right  to  go  farther,  and  claim  a  daily 
balance.  You  can  see  what  the  result 
would  be.  So  the  department  ruled  that 
profits  made  during  the  accounting  period 
cannot  be  classed  as  capital. 

Another  ruling  is  that  insurance  taken 
as  a  sinking  fund  for  payment  of  a  mort- 
gage is  not  considered  as  an  expense. 

It  was  surprising  to  note  the  number  of 
firms  in  Canada,  especially  in  respect  to 
close  corporations  and  private  firms,  where 
very  small  or  no  salaries  were  paid  to  the 
partners  or  members  who  conducted  the 
business  of  the  concerns.  In  some  cases 
the  department  was  called  upon  to  deter- 
mine what  was  a  proper  allowance  to  make 
to  these  individuals.  Since  that  could  not 
be  done  by  correspondence,  it  had  to  be 
done  by  personal  interview,  chiefly  by  the 
officials  in  the  different  districts  where  the 
taxpayers  reside.  The  department  has 
ruled  that  a  reasonable  reduction  should  be 
made  for  salaries  where  no  allowance  has 
been  made. 

The  next  section  has  certainly  been  a 
bone  of  contention — that  is,  the  question  of 
capital.  What  is  capital?  The  first  sub- 
section states  that  capital  shall  be  the 
amount  paid  up  on  its  capital  stock.  Bonds 
or  borrowed  money  cannot  be  cla.ssed  as 
capital,  but  the  interest  paid  thereon  is  con- 
sidered as  an  expense  of  the  business. 
"  For  the  purposes  of  this  act  the  amount 
paid  up  on  the  capital  stock  of  a  company 
shall    be    the    amount    paid    up    in    cash. 
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Where  stock  was  issued  since  January  1, 
1915,  for  any  consideration  other  than  cash, 
the  fair  value  of  the  stock  at  the  date  of 
issue  shall  be  deemed  to  be  the  amount 
paid  up  on  such  stock.  In  estimating  the 
value  of  stock  issued  for  any  consideration 
other  than  cash,  regard  shall  be  had  to  the 
value  of  the  assets,  real  and  personal,  mov- 
able and  immovable,  and  to  the  liabilities 
of  the  company  at  the  date  as  of  which 
such  value  is  to  be  determined." 

The  department  holds  that  where  a  trade 
or  business  has  been  converted  into  a  com- 
pany and  the  shares  in  the  company  are 
wholly  or  mainly  held  by  the  person  or 
persons  who  were  the  owners  of  the  trade 
or  business,  no  value  shall  be  attached  to 
such  shares  so  far  as  they  are  represented 
by  "  goodwill  "  or  otherwise  than  by  mate- 
rial assets  of  the  company,  unless  special 
circumstances  warrant  consideration.  But 
patents  and  secret  processes  shall  be  deemed 
to  be  material  assets.  I  may  say  that  the 
ruling  I  have  just  quoted  is  in  conformity 
with  the  ruling  in  Great  Britain.  Another 
point  that  has  arisen,  on  which  the  view  of 
the  department  will  perhaps  not  agree  with 
that  of  the  accountants,  is  that  impairment 
of  capital  does  not  constitute  a  reduction 
of  the  amount  paid  up  on  the  capital  stock 
of  an  incorporated  company.  The  act  says 
"  the  amount  paid  up  on  its  capital  stock," 
and  there  is  no  provision  in  the  act  for  any 
reduction  of  that  amount. 

The  next  sub-section  (4)  states:  "For 
the  purposes  of  this  act  the  actual  unim- 
paired reserve,  rest  or  accumulated  profits 
of  an  incorporated  company  shall  be  in- 
cluded as  part  of  its  capital."  Owing  to 
a  good  deal  of  controversy  during  the  first 
year,  to  remove  any  doubt  that  section 
was  amended  to  provide  that  the  actual  un- 
impaired reserve,  rest  or  accumulated 
profits  held  at  the  commencement  of  an 
accounting  period  by  an  incorporated  com- 
pany shall  be  included. 

Another  amendment  provides  that  divi- 
dends paid  during  an  accounting  period 
shall  be  considered  as  a  reduction  of  un- 
impaired surplus,  rest,  or  accumulated 
profits.  If  any  other  principle  was  fol- 
lowed it  would  mean  that  the  department 
would  have  to  employ  an  army  of  officials 
throughout  this  whole  country  to  investi- 
gate each  case  and  ascertain  from  the  tax- 
payers' books  whether  the  profits  were 
actually  made  at  the  time  the  dividends 


were  paid,  that  is,  during  the  period  in 
question,  or  whether  made  in  a  prior  period, 
'lliis  course  was  therefore  taken  to  save 
expense,  and  it  is  not  a  hardship,  consider- 
ing that  the  tax  paid  is  allowed  by  the  de- 
partment to  be  treated  as  an  expense  in 
the  following  accounting  period.  These 
amendments  were  made  for  administrative 
purposes. 

The  instructions  given  to  the  account- 
ants who  are  handling  the  returns  in  the 
department  are  as  follows :  "  Your  duty  is 
to  check  these  accounts,  and  be  fair  to  and 
protect  the  taxpayer  as  well  as  the  reve- 
nue." If  in  any  case  the  tax  is  found  to  be 
payable  but  has  not  been  assessed,  we  will 
credit  against  the  profits  made  during  the 
following  accounting  period  the  tax  found 
to  be  payable. 

With  respect  to  the  capital  of  a  non- 
Canadian  company  the  act  is  very  specific  ; 
take  the  Canadian  assets  of  the  company 
and  divide  that  amount  by  the  amount  of 
the  total  assets,  apply  the  percentage  so 
obtained  to  the  total  capital,  and  you  have 
the  capital  in  Canada.  Of  course  the 
"  capital "  includes  the  unimpaired  rest 
and  accumulated  profits,  etc.  The  act 
reads : 

"  For  the  purposes  of  this  Act  the  capital  em- 
ployed in  the  business  of  a  non-Canadian  com- 
pany shall  be  such  portion  of  the  amount  paid  up 
on  its  capital  stock  as  shall  bear  the  same  propor- 
tion to  the  amount  paid  up  on  its  entire  capital 
stock  as  the  value  of  its  assets  in  Canada  bears  to 
the  value  of  its  total  assets." 

As  to  the  meaning  of  the  word  "  unim- 
paired," the  department  has  ruled  that  re- 
serves for  bad  and  doubtful  debts,  or  de- 
preciation of  plant  and  machinery  or  any 
form  of  wasting  assets,  are  reserves  against 
impairment  of  assets  and  therefore  cannot 
be  classed  as  capital. 

When  the  act  was  passed  w-e  had  a  great 
many  applications  from  those  who  wished 
to  be  members  of  the  boards  of  referees. 
I  want  to  say  that  owing  to  the  patriotic 
spirit  displayed  by  the  taxpayers,  the  gov- 
ernment has  not  been  called  upon  yet  to 
appoint  a  board  of  referees. 

The  act  provides  that  the  tax  shall  be 
payable  wathin  one  month  of  the  date  of 
mailing  the  notice  of  assessment,  and  in 
default  of  payment,  interest  at  7  per  cent 
per  annum  shall  be  paid.  If  the  assess- 
ment is  not  made  the  responsibility  is  not 
on  the  company,  but  on  the  department. 
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And  as  to  that,  I  consider  that  it  is  far 
better  for  the  department  to  be  sure  and  to 
get  the  full  amount  of  tax  that  is  rightfully 
payable  rather  than  hastily  fix  an  arbitrary 
amount  which  may  be  much  below  what  it 
should  be ;  or,  on  the  other  hand,  to  have 
to  deal  with  an  appeal  case.  By  that  course 
the  administration  will  be  ahead  much 
more  than  the  small  amount  of  interest 
lost;  we  have  also  the  good-will  of  the  tax- 
payers, which  is  very  essential  where  we 
are  covering,  from  a  center  at  Ottawa,  the 
whole  dominion.  The  assessment  of  a 
municipality  is  an  entirely  different  matter. 
'I'here  the  assessor  can  come  in  contact  with 
the  taxpayer  at  once.  The  maximum  staff 
employed  throughout  the  whole  dominion 
during  any  one  year,  including  the  staff'  at 
Ottawa,  in  the  administration  of  the  busi- 
ness profits  war  tax  act,  was  forty,  half  of 
vhom  were  stenographers  and  typists. 
Often  it  was  much  less.  The  principle  we 
followed  was  that  this  was  a  temporary  act. 
The  department  could  have  put  on  a  large 
t^taft".  run  up  a  heavy  expenditure  and  com- 
pleted the  work  in  four  or  five  months,  and 
for  the  rest  of  the  year  the  staff  would 
have  been  idle,  or  else  we  would  have  had 
to  release  them  and  hire  a  new  staff  for 
the  next  year,  resulting  in  lack  of  uniform- 
ity. It  was  considered  more  advisable  to 
have  a  permanent  organization  for  the 
three  years  and  preserve  uniformity  of  ad- 
ministration. The  department  expects  that 
the  tax  payable  during  the  three  years  the 
act  was  originally  intended  to  cover  will 
be  collected  by  the  close  of  the  fiscal  year. 

[At  this  point  the  following  questions 
^ere  asked  and  answered.] 

Q. — I  would  like  to  ask  a  further  ex- 
pression as  to  the  attitude  you  propose  to 
take  with  respect  to  inventory  reserves.  I 
understand  your  position  is  that  the  tax- 
jiayer  may  set  up  whatever  reserve  he  deems 
advisable,  but  you  reserve  the  right  to  dis- 
allow that  or  deal  with  it  as  you  think  fair. 
Suppose  an  inventory  so  taken  ;  the  goods 
have  since  been  sold  at  a  profit ;  will  you 
say  that  that  is  a  taxable  profit  even  though 
the  taxpayer  had  to  turn  around  imme- 
diately and  invest  a  still  larger  amount  in 
goods  at  prices  still  further  enhanced  and 
so  has  still  in  prospcx:t  a  future  loss? 

A. — If  there  has  been  no  loss  incurred  at 
the  time  the  returns  are  scrutinized,  why 
should  any  allowance  be  considered?  It  is 
a  question  that  must  be  left  largely  to  the 


judgment  of  the  ofikials  dealing  with  the 
matter.  We  camiot  lay  down  any  set  rule. 
W'a  had  a  case  not  long  ago  of  a  company 
handling  a  line  of  goods  in  which  there 
was  a  material  drop  in  prices.  At  the  date 
of  the  returns  the  stock  was  set  forth  as 
being  worth  a  certain  amount.  In  deter- 
mining the  assessment  six  months  after- 
wards those  factors  were  taken  into  con- 
sideration. I  cannot  impress  upon  you  too 
strongly,  gentlemen,  that  in  the  administra- 
tion of  this  act  the  department  desires  to 
deal  fairly  with  the  taxpayer. 

Q. — I  am  convinced  of  that :  I  think, 
however,  the  solution  depends  on  whether 
or  not  this  tax  is  to  be  a  continuing  meas- 
ure ;  if  it  is  only  for  a  three-year  period, 
and  if  at  the  end  of  that  time  the  dealer  is 
still  carrying  a  stock  at  prices  much  above 
normal,  and  so  facing  a  future  loss,  that  is 
not  provided  for  in  assessing  his  tax. 

A. — That  statement  is  correct.  All  I 
can  say  is  that  the  taxpayer  must  trust  to 
the  fairness  of  the  department  when  it 
makes  his  assessment  for  the  next  year. 
No  rule  can  be  made  in  advance  setting 
forth  any  exact  rate  that  would  be  allow- 
able. It  would  depend  on  many  factors, 
of  which  the  department  must  be  the 
judge ;  subject,  of  course,  to  the  taxpayer's 
right  of  appeal  if  he  sees  fit. 

Q. — It  may  be  of  interest  to  point  out 
that  the  English  authorities  have  passed 
legislation  allowing  two  years  after  the 
cessation  of  hostilities  within  which  loss 
on  stocks  carried  over  may  be  adjusted  and 
deducted  from  the  tax. 

A. — There  is  no  such  provision  here. 

Q. — In  regard  to  inventories  and  goods 
that  have  gone  out  of  fashion  or  become 
shop-worn,  is  it  expected  that  the  merchant 
( I  speak  with  special  reference  to  the  small 
trader)  shall  take  these  goods  at  cost  price 
and  a  deduction  made  at  the  foot  of  the 
inventory  and  that  deduction  set  out  on  his 
return?  Generally  a  merchant  in  taking 
stock,  prices  such  goods  at  what  he  con- 
siders them  worth  to  him,  and  in  fixing  his 
selling  price  he  bases  it  on  the  last  current 
inventory  price,  so  that  unless  he  used  two 
columns  of  prices  he  would  not  know  just 
what  he  had  taken  off.  Would  he  be  ac- 
cused of  an  evasion  of  the  act  by  taking 
them  at  the  price  he  considers  them  worth? 

A.  —  Where  the  market  value  of  mer-, 
chandise  is  less  than  its  cost,  owing  to  being 
out  of  fashion  or  for  other  reasons,  a  mer 
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chant,  in  my  opinion,  would  be  justified  in 

taking  it  in  at  what  he  thinks  its  fair  value 

'  at  the  time  the  inventory  is  taken.     As  to 

'  the  price  being  reasonable — that  is  subject 

to  the  approval  of  the  department. 

There  is  one  other  point  in  respect  to  the 
business  profits  war  tax  act  which  I  wish 
to  mention.  Many  taxpayers — and  by  that 
I  mean  taxpayers  as  defined  by  the  act,  sec- 
;  tion  2  —  are  inclined  to  decide  for  them- 
selves as  to  whether  or  not  they  are  taxable, 
and  so  neglect  to   file  returns.      Now  the 


act  places  the  responsibility  for  filing  re- 
turns on  the  taxpayer.  In  addition  to  that, 
the  department  has  during  the  last  three 
years  forwarded  forms  for  returns  by 
registered  mail  to  those  who  are  deemed 
liable  to  taxation  under  this  act.  The  re- 
ceipt of  those  forms  requires  the  making  of 
the  returns  called  for ;  whether  the  tax  is 
payable  or  not,  the  department  will  be  the 
judge.  But  every  person  who  receives  the 
forms  should  file  returns ;  and  they  will  be 
followed  up  unless  they  do  so. 


TAXABLE  NET  INCOME  UNDER  THE  NEW 

YORK  LAW 

J.   F.   ZOLLER 
Tax  AUorney  of  the  General  Electric  Company 


My  attention  has  been  called  to  a  very 
carefully  prepared  article  by  Mr.  H.  M. 
Powell  in  your  December  issue  concerning 
the  deduction  of  the  excess  profits  taxes  in 
arriving  at  the  net  income  taxable  by  the 
State  of  New  York  under  Article  9-a  of  the 
New  York  tax  law.  In  this  article  Mr. 
Powell  refers  to  the  terms  "  entire  net  in- 
come "  and  "  net  income "  stated  in  sec- 
tions 211,  214,  217  and  219-d  of  the  New 
York  act,  as  if  such  terms  had  a  well-defined 
meaning  in  themselves,  whereas  as  a  matter 
of  fact  such  terms  in  themselves  would  be 
meaningless  in  any  tax  act  and  are  mean- 
ingless as  used  in  the  sections  referred  to 
by  Mr.  Powell  unless  such  sections  are  read 
in  conjunction  with  section  209.  As  read 
in  conjunction  with  section  209,  the  term 
"  net  income  "  or  "  entire  net  income  " 
means  the  income  upon  which  the  corpora- 
tion is  required  to  pay  a  tax  to  the  United 
States.  In  order  to  determine  the  income 
upon  which  the  corporation  is  required  to 
l)ay  a  tax  to  the  United  vStates  resort  must 
be  had  to  the  federal  statute  which  clearly 
determines  net  income  by  taking  the  gross 
income  and  deducting  therefrom  certain 
specified  deductions,  mentioned  in  the  fed- 
eral act.  Therefore  in  order  to  give  the 
term  "  net  income "  or  "  entire  net  in- 
come "  any  meaning  whatever,  as  used  in 
sections  2il,  214,  217  and  219-d  of  the 
New  York  statute,  reference  must  be  had 
both  to  section  209  of  the  New  York  act 
and  to  the  federal  income  tax  act. 

Under  the  federal  income  tax  act  certain 


deductions  are  made  from  gross  income  in 
ascertaining  the  tax  base  for  the  purpose 
of  determining  either  the  income  tax  or  the 
excess  profits  tax,  as  follows  : 

Section  12  of  the  federal  act  of  Septem- 
ber 8,  1916,  as  amended  by  the  federal  act 
of  October  3,  1917,  provides  the  following 
deductions  from  gross  income : 

"  First.  All  ordinary  and  necessary  expenses 
paid  within  the  year  in  the  maintenance  and  opera- 
tion of  its  business  and  properties,  including  ren- 
tals or  other  paj'ments  required  to  be  made  as  a 
condition  to  the  continued  use  or  possession  of 
property  to  which  the  corporation  has  not  taken 
or  is  not  taking  title,  or  in  which  it  has  no  equity. 

"  Second.  All  losses  actually  sustained  and 
charged  oflf  within  the  j'ear  and  not  compensated 
by  insurance  or  otherwise,  including  a  reasonable 
allowance  for  the  e.xhaustion,  wear  and  tear  of 
property  arising  out  of  its  use  or  employment  in 
the  business  or  trade. 

"  Third.  The  amount  of  interest  paid  within 
the  year  on  its  indebtedness  (except  on  indebted- 
ness incurred  for  the  purpose  of  obligations  or 
securities,  the  interest  upon  which  is  e.xempt  from 
taxation  as  income  under  this  title)  to  an  amount 
of  such  indebtedness  not  in  excess  of  the  amount 
of  (a)  the  entire  amount  of  the  paid-up  capital 
stock  outstanding  at  the  close  of  the  year,  or,  if 
no  capital  stock,  the  entire  amount  of  capital  em- 
ployed in  the  business  at  the  close  of  the  year, 
and  (b)  one-half  of  its  interest-bearing  indebted- 
ness then  outstanding. 

"  Fourth.  Ta.xes  paid  within  the  year  imposed 
by  the  authority  of  the  United  States  {except  in- 
come and  excess  profits  taxes)  or  its  territories, 
or  possessions,  or  any  foreign  country,  or  by  the 
authority  of  any  state,  county,  school  district  or 
municipality  or' other  taxing  subdivision  of  any 
state,  not  including  those  assessed  against  local 
benefits." 
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Section  29  of  said  federal  act  provides 
a  deduction  as  follows : 

"  That  in  assessing  income  tax,  the  net  income 
embraced  in  the  return  shall  also  be  credited  with 
the  amount  of  any  excess  profits  tax  imposed  by 
Act  of  Congress  and  assessed  for  the  same  cal- 
endar or  fiscal  year  upon  the  taxpayer." 

Section  203  of  said  federal  act  provides 
for  other  deductions  in  arriving  at  the  ex- 
cess profits  tax  as  follows : 

"  (i)  an  amount  equal  to  the  same  percentage 
of  the  invested  capital  for  the  taxable  year  which 
the  average  amount  of  the  annual  net  income  of 
the  trade  or  business  during  the  pre-war  period 
was  of  the  invested  capital  for  the  jire-war  period 
(but  not  less  than  seven  or  more  than  nine  per 
centum  of  the  invested  capital  for  the  taxable 
year),  and 

"  (2)    $3,000." 

The  deductions  above  mentioned  under 
said  section  203  are  applied  in  determining 
the  base  of  the  excess  profits  tax,  such  tax 
being  determined  under  section  201  of  the 
federal  act  as  follows  : 

"Twenty  per  centum  of  the  amount  of  the  net 
income  in  excess  of  the  deduction  (determined  as 
hereinafter  provided.  See  section  203  above)  and 
not  in  excess  of  fifteen  per  centum  of  the  invested 
capital  for  the  taxable  year ; 

"  Twenty-five  per  centum  of  the  amount  of  the 
net  income  in  excess  of  fifteen  per  centum  and  not 
in  excess  of  twenty  per  centum  of  such  capital ; 

"  Thirty-five  per  centum  of  the  amount  of  the 
net  income  in  excess  of  twenty  per  centum  and 
not  in  excess  of  twenty-five  per  centum  of  such 
capital ; 

"  Forty-five  per  centum  of  the  amount  of  the 
net  income  in  excess  of  twenty-five  per  centum 
and  not  in  excess  of  thirty-three  per  centum  of 
such  capital ;  and 

"  Sixty  i)er  centum  of  the  amount  of  the  net 
income  in  excess  of  thirty-three  per  centum  of 
such  capital." 

The  deduction  referred  to  under  the  20 
per  cent  bracket  above  mentioned  is  the 
deduction  specified  under  section  203  above 
quoted.  As  before  stated,  in  order  to  get 
a  clear  understanding  of  the  meaning  of 
the  term  "  net  income  "  or  "  entire  net  in- 
come "  as  used  in  the  New  York  statute,  re- 
sort must  be  had  to  the  federal  act  and  the 
deductions  there  specified  considered,  so  as 
to  determine  "  net  income  "  or  "  entire  net 
income  "  as  contra-distinguished  from  gross 
income.  The  term  "  gross  income  "  has  a 
well-known  meaning,  whereas  the  term 
"  net  income  "  is,  in  any  tax  act.  the  differ- 
ence between  the  gross  income  and  the  de- 
ductions permitted  in  the  act  in  arriving  at 
the  net  income  subject  to  the  net  income  tax. 


In  his  article  Mr.  Powell  says: 

"  The  crux  of  the  incjuiry  is  to  ascertain  from 
the  New  York  statute  whether  the  legislature  in- 
tended that  the  tax  should  be  levied  on  the  entire 
net  income,  which  is  used  as  the  base  of  the  ex- 
cess profits  tax,  or  whether  it  should  be  levied  on 
the  "  entire  net  income "  less  the  excess  profits 
tax  under  the  federal  income  tax  law  of  October 
3.  1917-" 

As  a  matter  of  fact,  the  state  tax  depart- 
ment does  not  propose  to  assess  the  state 
income  tax  either  upon  the  amount  upon 
which  an  excess  profits  tax  is  assessed  by 
the  federal  government  nor  upon  the  net 
income  upon  which  a  federal  income  tax  is 
assessed  by  the  federal  government  but  on 
an  amount  which  neither  represents  the 
base  of  the  excess  profits  tax  nor  the  base 
of  the  federal  income  tax.  A  simple  illus- 
tration will  prove  conclusively  this  obvious 
fact. 

Take  a  corporation  with  invested  capital, 
gross  income  and  deductions  as  follows : 

Invested  capital,  say   $200,000 

Gross  income,  say    200,000 

Deductions  under  income  tax  law,  section 

12,  above   quoted,  say    130,000 

Deduction  under  section  203,  for  the  pur- 
pose of  the  excess  profits  tax,  made  up, 
say,  as  follows : 

9  per  cent  of  invested  capital $18,000 

Specific  deduction    3,000 

Total  deductions  under  section  203 21,000 

The  excess  profits  tax  and  the  income  tax 
under  the  federal  act  for  the  above  men- 
tioned corporation  would  be  figured  as 
follows : 

EXCESS  PROFITS  T.'^X 

First  Step 

Gross   income    $200,000 

Total  deductions  under  section   12,  above 

quoted     130,000 

Remainder    70,000 

Second  Step 

Deduction  under  section  203  21,000 

.Subject  to  excess  profits  tax  $49,000 

This  amount  of  $49,000  subject  to  the 
excess  profits  tax  is  taxed  as  follows : 

20%  of  first   . .  .$9,000  or  a  tax  of $1,800 

25%  of  next  . .  .  10,000  or  a  tax  of 2,500 

35%  of  next  . . .  10,000  or  a  tax  of 3'Soo 

45%  of  next  .  .  .  16,000  or  a  tax  of 7,200 

60%  of  the  last    4,000  or  a  tax  of 2,400 

Income  taxed.  .$49,000     E.xcess  profits  tax  $17,400 
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The  amount  of  income  which  is  used  as 
the  basis  of  the  excess  profits  tax  is  not 
$70,000,  because  $21,000  of  this  $70,000  is 
/  exempt  from  the  excess  profits  tax  under 
section  203  and  the  balance  only,  or  $49,- 
000,  is  subject  to  the  excess  profits  tax. 
Therefore,  the  basis  of  the  excess  profits 
tax  is  $49,000  and  not  $70,000. 

INCOME    T.-^X 

First  Step 

\      Gross  income $200,000 

1       Deductions  under  section   12   130,000 

[      Remainder    $70,000 

Next  Step 

Deduction  under  section  29  or  amount  of 

the  excess  profits  tax  i7>400 

Amount  subject  to  income  tax $52,600 

Now  as  a  matter  of  fact,  it  will  be  noted 
from  the  foregoing  illustration  that  the 
amount  of  income  subject  to,  or  the  basis 
of,  the  excess  profits  tax  is  $49,000  and  the 
income  subject  to,  or  the  basis  of,  the  in- 
come tax  is  $52,600.  The  state  tax  de- 
partment does  not  propose  to  assess  the 
state  income  tax,  in  the  above  illustration. 
upon  either  $49,000  or  upon  $52,600,  but 
upon  $70,000,  which  is  an  amount  which 
represents  neither  the  basis  of  the  excess 
profits  tax  nor  the  basis  of  the  federal  in- 
come tax.  It  would  seem  to  follow,  if  the 
crux  of  the  situation,  as  stated  by  Mr. 
Powell,  is  whether  the  base  of  the  federal 
excess  profits  tax  or  the  basis  of  the  fed- 
eral income  tax  is  to  be  used  in  determining 
the  state  income  tax,  that  Mr.  Powell  is 
assuming  that  the  state  tax  department  pro- 
poses to  use  one  or  the  other  of  these  bases 
in  determining  the  state  tax.  This  assump- 
tion is  not  in  accordance  with  the  facts 
because  the  state  tax  department  proposes 
to  use  neither  of  these  bases.  Therefore, 
Mr.  Powell's  article,  being  written  upon 
an  erroneous  assumption  of  facts,  would 
seem  to  fall  of  its  own  weight,  notwith- 
standing the  learned  discussion  of  the  law- 
contained  therein. 

Mr.  Powell  further  states  : 

"If  the  corporation's  entire  business  is  trans- 
acted in  New  York  State,  the  tax  '  shall  be  based 
upon  the  entire  net  income  of  such  corporation 
for  such  fiscal  or  calendar  year  as  returned  to 
the  United  States  Treasury  Department.'  If  it 
were  intended  to  permit  a  deduction  of  an  excess 
profits  tax  amounting  in  many  cases  to  50  or  60 


per  cent  of  the  entire  net  income,  the  phrase  that 
the  corporation  might  be  taxed  in  certain  cases 
upon  its  '  entire  net  income  '  would  be  more  or 
less  meaningless." 

The  matter  quoted  from  Mr,  Powell's 
article  refers  to  section  214,  which  pro- 
vides for  the  taxation  of  both  intrastate 
and  interstate  commerce  corporations  and 
simply  means  that  if  the  entire  business  be 
transacted  in  the  State  of  New  York  the 
corporation  shall  be  taxed  upon  the  entire 
net  income  upon  which  it  pays  a  tax  to  the 
United  States ;  but  if  the  business  be  trans- 
acted both  within  and  without  the  State  of 
New  York,  the  corporation  shall  be  taxed 
upon  such  a  portion  of  the  entire  net  in- 
come upon  which  it  pays  a  tax  to  the 
United  States  as  the  value  of  certain  prop- 
erty in  the  state  bears  to  the  entire  property 
of  the  corporation  taxed.  The  statement, 
therefore,  read  in  the  light  of  its  intention, 
is  not  meaningless  but  has  a  very  clear  and 
well-defined  meaning  and  is  for  the  pur- 
pose of  distinguishing  between  corporations 
transacting  all  their  business  in  the  state 
and  corporations  transacting  business  both 
vithin  and  without  the  state. 

Mr.  Powell  also  states  near  the  close  of 
his  article  as  follows  : 

"  A  corporation  paying  no  excess  profits  tax 
returns  its  total  net  income  for  income  tax  pay- 
ment, and  a  corporation  paying  excess  profits 
taxes  returns  its  total  net  income  upon  which  it 
pays  a  tax  to  the  United  States." 

As  a  matter  of  fact,  if  the  action  of  the 
state  tax  department  be  sustained,  a  cor- 
poration paying  no  excess  profits  tax  would, 
as  suggested  by  Mr.  Powell,  pay  a  tax  to 
the  state  upon  the  net  income  upon  which 
it  paid  an  income  tax  to  the  United  States, 
but  a  corporation  paying  an  excess  profits 
tax  to  the  federal  government  would,  if  the 
contention  of  the  state  tax  department  be 
sustained,  pay  a  tax  to  the  state  not  upon 
its  net  income  but  on  an  amount  in  excess 
of  its  net  income,  which  amount,  as  shown 
in  the  above  illustration,  would  represent 
neither  the  basis  of  the  federal  income  tax 
nor  the  basis  of  the  federal  excess  profits 
tax. 

My  attention  has  also  been  called  to  an- 
other article  in  the  December  issue  under 
the  heading  of  Decisions  and  Rulings  by 
Mr.  A.  E.  Holcomb,  reading  as  follows: 

"  The  New  York  law  taxing  the  net  income  of 
manufacturing  companies   also  makes  use   of  the 
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federal  forms.  Ry  section  20i)  of  tliat  law  a  tax 
was  imposed  '  to  be  com]iuteti  upon  the  basis  of 
its  net  income,  upon  which  income  such  corpora- 
tion is  required  to  pay  a  ta.x  to  the  United 
States.'  The  force  of  this  section  has  been  weak- 
ened if  not  destroyed  altogether  by  the  amend- 
ment of  1918  by  which  the  income  upon  which 
the  state  tax  is  laid  is  only  '  presumably '  the 
same  as  that  upon  which  the  feckral  tax  is  paid. 
The  results  of  this  change  are  likely  to  be  far- 
reaching,  it  being  now,  we  understand,  the  custom 
for  the  corporations  to  prepare  their  returns  with- 
out regard  to  the  limitations  of  the  federal  law, 
and  as  there  is  little  likelihood  of  state  audit,  the 
resulting  situation  would  appear  to  be  most  un- 
certain and  unsatisfactory." 

A  Study  of  the  amendment  of  1918  dis- 
closes that  the  legislature  intended  to  per- 
mit the  state  tax  department  to  change  the 
net  income  as  determined  by  the  federal 
government  only  in  cases  of  "  fraud,  eva- 
sion or  error,  as  ascertained  by  the  state 
tax  department."  This  change  is  provided 
for  under  section  214,  which  reads: 

"If  the  entire  business  of  the  corporation  be 
transacted  within  the  state,  the  tax  imposed  by 
this  article  shall  be  based  upon  the  entire  net  in- 
come (upon  which  it  pays  a  tax  to  the  United 
.States.  See  section  209)  of  such  corporation  for 
such  fiscal  or  calendar  year  as  returned  to  the 
L'nited  States  treasury  department,  subject,  how- 
ever, to  any  correction  thereof  for  "  fraud,  eva- 
sion or  error,  as  ascertained  by  the  state  tax  com- 
mission." 

It  is  obvious  that  if  the  state  tax  depart- 
ment was  to  have  power  to  correct  such  in- 
come in  cases  of  fraud,  evasion  or  error,  it 
was  necessary  to  change  section  209  so  as 
to  provide  that  the  income  was  "  presum- 
ably "  the  same  as  the  income  upon  which 
the  corporation  was  rctjuired  to  pay  a  tax 
to  the  United  States.  If  this  change  had 
not  been  made  in  section  209  it  would 
have  been  in  conflict  with  section  214,  as 
amended.  In  other  words,  the  corporation 
is  now  taxable  by  the  state  upon  net  in- 
come wliirh   is  uresumed  to  be  the  in-t   in- 


come upon  whicli  it  is  required  to  pay  a:i 
income  tax  to  the  United  States.  This 
presumption  can  be  overcome  only  in  the 
case  of  "  fraud,  evasion  or  error  "  discov- 
ered by  the  state  tax  commission. 

As  to  the  assertion  by  Mr.  Holcomb  that 
corporations  are  preparing  their  returns  to 
the  state  without  regard  to  limitations  of 
the  federal  law,  I  have  to  advise  that  ques- 
tion 5  of  the  form  of  report  submitted  by 
the  state  tax  department  requires  the  cor- 
poration to  state  the  "  net  income  as  deter- 
mined by  United  States  treasury  depart- 
ment." It  does  not  seem  possilile  that  cor- 
porations are  not  correctly  answering  this 
(juestion  nor  that  the  state  tax  department 
would  accept  a  report  which  did  not  con- 
tain the  information  required  in  the  report. 

As  the  state  law  obviously  imposes  a  tax 
upon  the  income  "  upon  which  such  cor- 
poration is  required  to  pay  a  tax  to  the 
United  States"  (section  209),  it  would 
seem,  in  the  absence  of  "  fraud,  evasion  or 
error,"  that  the  income  taxable  by  the  state 
would  be  the  income  upon  which  the  fed- 
eral income  tax  was  based.  In  case  of 
"  fraud,  evasion  or  error,"  it  would  be  the 
income  upon  which  the  federal  income  tax 
would  liave  been  based  in  the  absence  of 
such  "  fraud,  evasion  or  error."  Under 
such  construction  corporations  generally 
would  be  required  to  pay  on  a  uniform 
basis.  Under  the  construction  contended 
for  by  Mr.  Powell,  corporations  paying  an 
excess  profits  tax  would  pay  on  an  entirely 
different  basis  than  corporations  that  did 
not  pay  an  excess  profits  tax  .  Under  the 
construction  contended  for  by  the  state  tax 
department  corporations  paying  an  excess 
l)rofits  tax  would  pay  on  an  amount  which 
we  have  shown  does  not  represent  the  basis 
of  any  tax  payable  by  the  corporation  to 
the  United  States,  thereby  ignoring  entirely 
section  209  of  the  state  act. 


NO  IBS  AND  NEWS  ITEMS 


THE  EDITOR  RETURNS 

Professor  Fairchild  returned  to  New 
Haven  on  the  first  of  January,  after  three 
months'  stay  in  New  York,  where  he  con- 
ducted an  investigation  of  the  public  debts 
of  the  belligerent  powers  for  the  State  De- 


partment, the  results  of  which  are  to  be 
used  by  the  American  delegates  to  the 
Peace  Conference.  The  office  of  the  Sec- 
retary of  the  N.  T.  A.  and  Editor  of  the 
Bulletin  is  now  located  in  New  Haven, 
Conn.,  as  formerly. 
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NEW  HAMPSHIRE 
ASSESSORS'  MEETING 

The  eighth  annual  meetmg  of  the  Asso- 
ciation of  New  Hampshire  Assessors  was 
held  in  Manchester,  New  Hampshire,  on 
December  18  and  19.  We  have  received  a 
copy  of  the  program,  which  is  interesting 
reading  and  leads  to  the  belief  that  those 
present  must  have  had  a  profitable  and  en- 
joyable time. 

Among  the  topics  discussed  were  "  Tim- 
ber taxation,"  by  W.  D.  Veasey ;  "  War 
production  of  lumber  in  Great  Britain," 
by  Edgar  C.  Hirst,  the  state  forester; 
"  The  collection  of  taxes  in  cities,"  by 
Henry  H.  Davis,  chairman  of  the  board 
of  assessors ;  "  Blodgett's  rule  and  other 
measures  affecting  taxation,"  by  John  T, 
Amey,  state  tax  commissioner;  and  other 
phases  of  the  general  subject  of  taxation. 
Mr.  Earl  C.  Gordon  explained  the  tax  com- 
mission's system  of  municipal  accounting, 
and  one  fellow  member.  Judge  William  B. 
Fellows,  played  a  conspicuous,  and  we  sur- 
mise entertaining,  part  on  the  program. 

RHODE  ISLAND  TAX 
OFFICIALS'  ASSOCIATION 

The  seventh  annual  meeting  of  the 
Rhode  Island  Tax  Officials'  Association 
was  held  at  the  state  house  in  Providence 
on  December  11,  1918.  The  meeting  was 
largely  attended  and  one  of  the  most  in- 
teresting held  by  the  Association.  His 
Honor,  Joseph  H.  Gainer,  mayor  of  Provi- 
dence, delivered  the  address  of  welcome, 
the  response  to  which  was  made  by  Hon. 
Everett  P.  Mathewson  of  Hopkinton. 

The  business  session  was  opened  with  an 
address  by  His  Excellency  R.  Livingston 
Beeckman,  governor  of  the  state,  in  which 
he  urged  upon  the  assessors  strict  compli- 
ance with  the  law  in  regard  to  full  value 
for  assessments,  and  pledged  his  unquali- 
fied support  to  all  tax  officials  in  the  faith- 
ful performance  of  their  duties. 

Addresses  were  made  by  two  speakers, 
prominent  in  matters  of  taxation  from  out- 
side the  State.  Hon.  George  Pottle  of 
Lewiston,  Maine,  former  member  of  the 
board  of  state  assessors,  spoke  on  "  The 
state  board  and  the  local  assessor,"  and 
Charles  J.  Tobin,  Esq.,  of  Albany,  N.  Y., 
secretary  of  the  New  York  State  Tax  Asso- 
ciation, spoke  on  "  The  influence  of  state 
associations  on  improved  local  assessments." 


During  the  recess  luncheon  was  served, 
at  which  all  present  were  the  guests  of  the 
board  of  tax  commissioners.  The  after- 
noon session  was  opened  by  President  John 
W.  Ramsbottom  of  the  board  of  assessors, 
Pawtucket,  with  the  annual  address. 
President  Ramsbottom  reviewed  briefly  the 
activities  of  the  association  for  the  year 
and  gave  numerous  valuable  hints  and 
much  sound  advice  to  local  assessors. 

The  report  of  a  committee,  appointed  by 
the  association,  to  consider  the  advisability 
and  practicability  of  fixing  by  statute  a 
uniform  date  for  assessment,  was  presented 
by  Walter  ^\'.  Burnham,  chairman  of  the 
Providence  board  of  as.sessors.  The  com- 
mittee's report  urged  both  the  necessity  and 
feasibility  of  fixing  a  uniform  date  for  as- 
sessment, and  recommended  June  15  as  the 
date.  After  considerable  discussion,  the 
report  of  the  committee  was  unanimously 
adopted  and  the  committee  was  continued 
with  instructions  to  adopt  a  bill  embodying 
its  recommendations  and  to  present  the 
draft  to  the  legislature  and  urge  its  pas- 
sage. 

VALUATION  OF  IRON 
ORE  IN  MINNESOTA 

The  full  value  of  merchantable  iron  ore, 
mined  and  unmined,  subject  to  taxation  in 
Minnesota  on  May  1,  1918,  as  equalized  by 
the  Minnesota  Tax  Commission  was  $603,- 
679,452.  Under  the  classified  assessment 
law  iron  ore  is  assessed  at  50  per  cent  of 
full  value  and  the  1918  assessment  total  is 
therefore  $301,839,726.  All  other  prop- 
erty in  the  state  is  assessed  at  from  25  to  40 
per  cent  of  full  value,  iron  ore  being  the 
highest  classification. 

The  1917  assessed  value  of  iron  ore  was 
$295,249,926,  and  the  increase  is  $6,589,- 
800. 

A  comparison  by  counties  between  the 
May  1,  1917  and  May  1,  1918  assessments, 
also  the  number  of  tons  of  merchantable 
ore  on  which  the  assessment  is  based,  is 
shown  by  the  following  tables : 

May  I,  igi7 
Tons  Assessed  V a' lie 

St.  Louis I.234-7S7-950  $268,770,540 

Itasca    158,624.443  19,070871 

Lake    333-719  I45/H5 

Crow  Wing 70,159,848  7262,870 

Totals 1,463,875.960  $295,249,926 
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May  I,  1Q18 
Tons  Assessed  Value 

St.  Louis 1,219,237.725  $274,104,935 

Itasca    157.238,033  19.879089 

Lake    169,288  68,622 

Crow  Wing   70,198,679  7,787,080 

Totals 1.446.843.725  $301,839,726 

The  tonnage  and  grade  of  ore  are  deter- 
mined by  the  School  of  Mines  of  the  Uni- 
versity of  Minnesota  and  the  assessed  values 
are  fixed  by  the  tax  commission. 

During  the  twelve-month  interval  be- 
tween assessments  approximately  46,000,- 
000  tons  were  shipped  from  Minnesota 
mines,  breaking  all  previous  records.  De- 
spite this  it  will  be  noted  that  the  total 
tonnage  reported  decreased  but  17,032,235 
tons,  indicating  the  discovery  of  a  consid- 
erable amount  of  new  merchantable  ore. 
The  Cuyuna  range  in  Crow  Wing  county 
actually  shows  a  slight  increase. 

The  gain  in  assessed  value  despite  the 
decrease  in  tonnage  is  due  to  readjustments 
made  by  the  commission  chiefly  because  of 
the  general  increase  in  price  levels. 

Of  the  total  tonnage  reported  as  of  May 
1.  1918,  1,439,817,938  represented  ore  in 
the  ground,  assessed  at  $293,602,140,  as 
compared  to  1,455.568,770  tons  on  May  1, 
1917,  assessed  at  $291,317,150. 

Ore  in  stock  pile  this  year  aggregated 
7,025,787  tons  assessed  at  $8,237,586,  as 
compared  with  8.307,190  tons  in  1917  as- 
sessed at  $3,932,776. 

Estimating  the  average  tax  rate  in  the 
districts  w-here  mineral  properties  are 
located  at  35  mills  (3.5  per  cent)  the  total 
ad  valorem  tax  for  state,  county,  school  and 
municipal  purposes  will  be  $10,564,390  for 
1918  payable  in  1919.  Of  this  amount 
$1,056,439  will  be  credited  to  the  state 
revenue  fund.  The  state  rate  is  3.5  mills, 
but  the  local  rates  have  not  3'et  been  ascer- 
tained and  must  be  estimated.  An  average 
for  all  purposes  of  35  mills  is  considered 
conservative. 

In  addition  to  its  share  of  the  general 
property  or  ad  valorem  taxes  on  mining 
properties  the  state  obtains  for  its  own  use 


5  per  cent  of  the  total  cost  of  transporting 
ore  from  the  mines  to  Lake  Superior  ports, 
in  the  shape  of  the  gross  earnings  tax  on 
railroads.  This  year  the  freight  rate  is  one 
dollar  per  ton,  and  estimating  the  ship- 
ments at  45,000,000  tons  for  the  calendar 
year  we  have  a  transportation  revenue  of 
$45,000,000,  of  which  the  state  gets  5  per 
cent  or  $2,250,000.  Adding  this  to  the 
general  property  tax  of  $1,056,439  which 
the  state  will  receive,  w^e  get  a  total  direct 
state  revenue  from  mining  properties  of 
$3,306,439  for  1918  payable  in  1919. 

Included  in  the  total  iron  ore  mined  for 
1918  are  4,634,671  tons  from  lands  owned 
by  the  state  of  Minnesota  and  leased  to 
mining  companies.  The  royalty  on  this 
amount  of  ore  paid  to  the  state  aggregates 
$1,158,668  (up  to  November  16),  making 
the  total  state  receipts  from  all  sources  on 
account  of  this  class  of  property  $4,465,- 
107  for  1918  as  compared  to  .$3,842,120 
for  1917,  an  increase  of  $622,987  or  more 
than  18  per  cent. 

The  figures  given  as  to  assessments  in- 
clude only  iron  ore  valuations  and  do  not 
include  surface  values  or  structures  and 
improvements  on  mineral  lands. 

Henry  A.  S.  Ives. 

Secretary  Minnesota  Tax  Commission 

FLORIDA  TAX  COMMISSION 
ABOLISHED 

A  letter  from  the  secretary  of  the  Florida 
tax  commission  informs  us  of  the  action  of 
the  state  legislature  by  which  the  commis- 
sion has  been  abolished.  This  was  done  at 
an  extra  session  called  apparently  for  other 
purposes.  This  is  a  hard  blow  to  the  cause 
of  tax  reform  in  Florida,  and  its  advocates 
are  feeling  disappointed  and  somewhat  dis- 
couraged. It  simply  means  that  work  must 
start  again  from  the  beginning.  We  are 
confident  that  this  means,  not  failure,  but 
merely  delay,  and  we  hope  that  our  Florida 
friends  w-ill  soon  take  courage  and  be  in 
the  fight  again,  with  better  results  in  the 
near  future. 


DECISIONS  AND  RULINGS 

EDITED  BY  A.   E.   HOLCOMB 


Income  Tax  —  Dividends  —  Parent 
AND  Subsidiary  Corporations.  —  Since 
the  decision  in  So.  Pac.  Co.  v.  Lou'e  (247 
U.  S.  330),  it  was  almost  a  foregone  con- 
clusion that  the  decision  of  the  circuit 
court  of  appeals  in  the  Gidj  Oil  case 
would  be  reversed,  but  it  is  helpful  to  have 
the  further  explanation  of  the  principles 
involved  in  these  cases  as  well  as  those  in 
Lynch  v.  Turrish  and  Lyncfi  v.  Hornby. 
The  opinion  by  Mr.  Justice  Holmes  empha- 
sizes the  diflference  between  a  dividend  de- 
clared "  in  the  ordinary  course  "  by  a  cor- 
poration and  one  which  is  merely  a  book- 
keeping transaction,  resulting  in  a  transfer 
of  assets  from  one  corporation  to  another 
in  the  same  business  unit.  It  is  held,  fol- 
lowing the  prior  decisions,  that  the  payment 
after  the  date  of  the  income  tax  law  of  a 
dividend  from  earnings  accumulated  be- 
fore, does  not,  as  between  such  corpora- 
tions, constitute  taxable  income.  The  prin- 
ciple is  extended  to  a  case  where  the  parent 
corporation  was  not,  as  in  the  Southern 
Pacific  case,  doing  the  business  of  the  sub- 
sidiaries and  in  possession  of  their  prop- 
erty, but  where  the  corporations  were  oper- 
ating separately.  The  principle  is  held  to 
be  the  same. 

Incidentally  it  may  be  pointed  out  that 
the  report  of  this  case  in  the  district  court 
(242  Fed.  709)  will  be  found  to  contain 
helpful  suggestions  as  to  the  detailed  steps 
which  a  taxpayer  should  follow  to  protect 
his  rights  and  to  lay  a  foundation  for  re- 
lief in  the  courts. — Gulf  Oil  Corporation  v. 
Le7i'ellyn,  U.  S.  Sup.  Ct.,  December  9, 
1918.  "See  N.  T.  A.  Bui.  Ill,  102,  248. 

Income  Tax  —  "  Tax  Free  "  Rental 
Contracts. — In  a  series  of  cases,  the  court 
of  common  pleas  of  Philadelphia  County 
has  construed  tax  clauses  in  certain  rail- 
road leases,  w-ith  respect  to  whether  or  not 
they  require  lessees  to  pay  federal  income 
and  excess  profits  taxes  assessed  against 
lessors.  In  one  class  of  cases  the  clause 
required  the  lessee  to  pay  "  all  taxes, 
charges,  licenses  and  assessments  now  or 
hereafter  lawfully  imposed  upon  "  lessor. 
In  these  cases  the  court  holds  that  as  the 
lessor  is  the  "  subject  "  of  taxation  under 


the  federal  tax  laws,  lessee  is  clearly  bound 
to  pay  the  taxes  assessed  against  lessors 
based  upon  the  income  represented  by  the 
rental,  following  No.  Penn  R.  R.  Co.  v. 
P.  &-  R.  Ry.  Co.,  249  Pa.  326.  In  other 
cases  the  clause  in  question  provided  that 
lessee  should  pay  and  distribute  among  the 
stockholders  of  lessor  a  certain  amount  per 
annum  on  each  share  of  stock  and  also  to 
pay  "  all  taxes  .  .  .  assessed  on  the  said 
real  estate,  franchises,  stock,  dividends, 
earnings  and  license  fees  on  each  car." 
Here  it  was  held  that  whether  the  amount 
to  be  paid  to  the  stockholders  of  lessor  was 
to  be  regarded  as  dividends  or  rental,  the 
effect  was  the  same  and  it  could  not  have 
been  intended  that  lessee  should  pay  the 
federal  taxes  levied  upon  lessor,  following 
Cata-u'issa  R.  R.  Co.  v.  P.  &=  R.  Ry.  Co., 
255  Pa.  269  (99  Atl.  807). 

The  determining  factor  was  held  to  be 
whether  the  tax  is  laid  on  the  lessor  as  a 
"  subject "  of  taxation  or  upon  the  real 
estate,  dividends,  capital  stock,  &c.,  as 
"  objects  "  of  taxation.  The  federal  taxes 
were  regarded  as  laid  upon  lessors  with 
respect  to  their  income.  —  Union  Traction 
Co.;  Ridge  Ave.  Ry.;  Continental  Pass. 
Ry. :  Phila.  d^  G.  R.  R.  Co.  and  G.  &f  C. 
si.  Phila.  Ry.  v.  Phila.  R.  T.  Co.,  27  Pa. 
Dist.  Rep.  977-980. 

Reference  may  be  made  to  the  case  of 
Little  Schuylkill  Nav..  R.  R.  df  Coal  Co. 
V.  Phila.  cf  Reading  Ry.  Co.,  44  Pa.  Co. 
Ct.  Rep.  197,  where  the  covenant  in  the 
lease  required  lessee  to  pay  "  all  taxes, 
charges  and  assessments  which,  during  the 
continuance  of  the  term  hereby  demised, 
shall  be  assessed  or  imposed  upon  any  ex- 
isting or  future  law  on  the  demised  prem- 
ises or  any  part  thereof,  or  on  the  business 
there  carried  on,  or  on  the  receipts,  gross 
or  net.  derived  therefrom,  or  upon  the  cap- 
ital stock  of  the  Little  Schuylkill  Company 
or  the  dividends  thereon,  or  upon  the  fran- 
chises of  the  said  company,  for  the  payment 
or  collection  of  any  of  which  said  taxes 
the  Little  Schuylkill  Company  may  other- 
wise be  or  become  liable  or  accountable 
under  any  lawful  authority  whatever." 

Under  this  apparently  all-embracing 
clause,  the  court  held  that  the  lessor  was 
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not  liable  for  United  States  income  taxes 
computed  upon  the  rental  received  from 
lessee  and  from  other  sources,  less  deduc- 
tions. The  court  observes  that  the  income 
tax  is  a  tax  upon  incomes  derived  from 
various  sources  and  not  a  tax  upon  prop- 
erty as  such  [Black  (2nd  Ed.),  Chap.  IV, 
§§187-189;  Foster  (Ed.  1915),  161,  196; 
Brushaber  v.  U.  P.  R.  R.  Co.,  240  U.  S.  1  ; 
Dre.xcl  &-  Co.  v.  Com.,  46  Pa.  31-40],  and 
quotes  an  extract  from  Chief  Justice 
White's  opinion  in  the  Brushaber  case  to 
the  effect  that  the  civil  war  income  taxes 
were  generally  classed  under  the  head  of 
excises,  duties,  and  imposts,  and  that  this 
practical  construction  came  in  theory  to  be 
the  accepted  one. 

The  cases  of  Robinson  v.  Alleg.  Co.,  7 
Pa.  161 ;  Erie  &  P.  R.  R.  Co.  v.  Penn  R. 
R.  Co.,  208  Pa.  506,  and  Peitibone  v. 
Smith,  150  Pa.  118,  are  cited,  as  well  as 
Haight  V.  Railroad,  6  Wall  15,  a  case  aris- 
ing under  the  revenue  act  of  1864,  involv- 
ing a  claim  for  the  payment  by  mortgagor 
of  interest  on  a  mortgage  without  deduc- 
tion for  income  tax,  under  a  covenant 
obliging  the  mortgagor  to  pay  the  said  in- 
terest "  without  any  deduction,  defalcation 
or  abatement  to  be  made  of  anything  for 
or  in  respect  to  any  taxes,  charges  or  as- 
sessments whatever."  It  was  held  in  this 
case  that  the  clause  referred  to  taxes  upon 
real  estate  ;  that  there  was  no  special  con- 
tract to  pay  goveniment  taxes  upon  interest 
and  that  to  hold  otherwise  would  cast  an 
obligation  upon  mortgagor  "  to  pay  not 
only  his  own  taxes  but  those  of  mort- 
gagee." 

The  decision  in  Van  Bcil  v.  Brogan  {23 
Dist.  Rep.  1055)  is  referred  to  as  involv- 
ing a  similar  question.  In  that  case  the 
covenant  was  to  pay  rent  "  without  any 
deduction,  defalcation,  or  abatement  for 
any  taxes,  charges  or  assessments  whatso- 
ever," and  to  pay  all  taxes  "  as  well  on 
the  said  hereby  granted  lot  and  buildings 
thereon  erected  or  to  be  erected  as  on  the 
said  yearly  rent  now  charged  thereon." 
Here  the  clause  was  held  not  to  render 
lessee  liable  for  income  tax  on  the  rental 
paid  to  lessor. 

[Since  the  above  was  written,  it  has  been 
learned  that  the  decision  in  the  Little 
Schuylkill  case  was  affirmed  by  the  su- 
perior court  (69  Pa.  Super.  122),  upon 
the  authority  of  the  Cataicissa  case,  supra. 
and  tliat  an  allocatur  to  the  supreme  court 


was  refused ;  also  that  the  decision  in  the 
case  of  Van  Beil  v.  Brogan  was  reversed 
by  the  superior  court  (65  Pa.  Super.  384), 
and  upon  appeal  to  the  supreme  court 
after  two  arguments,  the  superior  court's 
decision  Avas  affirmed,  two  opinions  being 
rendered  which  have  not  yet  been  reported.] 

Income  Tax — Deduction  of  State 
Tax  on  Shares,  Paid  by  the  Company. 
— The  general  rule  is  that  taxes  on  shares 
of  national  banks  paid  by  the  bank,  being 
in  reality  taxes  of  the  shareholders,  must 
be  reported  as  income  by  them  and  are 
allowed  as  a  deduction  to  them.  A  statute 
of  Florida  (Comp.  Laws,  §435)  provides 
that  the  owner  of  stock  in  a  corporation 
shall  not  be  taxed  for  such  stock,  provided 
either  that  the  stock  is  returned  by  the  cor- 
poration and  a  tax  paid  thereon  or  the 
property  of  the  corporation  is  assessed  and 
taxes  paid  thereon.  Under  this  statute  it 
is  held  that  taxes  paid  by  a  trust  company 
are  properly  deductible  as  its  taxes  in 
arriving  at  net  income  under  the  corpora- 
tion excise  and  income  tax  acts. — U.  S.  v. 
Guaranty  Trust  df  Sav.  Bank,  253  Fed. 
291. 

Slits  to  Restrain  Collection  of 
Federal  Taxes — Meaning  of  Restrain. 
—Sec.  3224  Rev.  Stat.  (Comp.  St.  1916, 
§5947)  provides  that  "no  suit  for  the 
purpose  of  restraining  the  assessment  or 
collection  of  any  tax  shall  be  maintained 
in  any  court."  In  a  recent  case  an  addi- 
tional internal  revenue  tax  was  assessed  and 
a  levy  was  made  upon  the  taxpayers's  real 
estate  which  was  sold  by  the  collector  to 
satisfy  the  tax  and  bid  in  by  the  govern- 
ment. Suit  was  brought  against  the  col- 
lector of  internal  revenue  to  cancel  the 
sale  and  for  relief  from  the  assessment 
which  was  alleged  to  have  been  illegally 
made.  The  question  aro.se  whether  this 
suit  was  prohibited  by  the  above  statute  ; 
whether  "  restrain  "  was  to  be  construed 
in  its  narrow  sense  as  prohibiting  the  issu- 
ance of  restraining  orders  and  injunctions 
or  whether  it  applies  to  all  suits  to  hinder 
or  impede  the  collection  of  a  tax.  The 
court  reviews  various  decisions  and  con- 
cludes that  the  question  has  not  been  bind- 
ingly  construed  and  is  therefore  at  large. 
Upon  full  consideration  it  is  held  that  the 
word  should  not  be  construed  in  its  nar- 
row technical  sense  as  prohibiting  injunc- 
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tion  orders  only,  but  any  action  tu  impede 
the  government  in  the  collection  of  the  tax  ; 
that  the  remedy  given  the  taxpayer  by 
statute — payment  and  suit  to  recover — 
(Comp.  St.  1916,  §§5947,  5949,  5950) 
was  exclusive.  The  suit  was  held  not  main- 
tainable for  another  reason,  in  that  in  effect 
it  was  a  suit  against  the  government  and 
therefore  not  maintainable  except  as  spe- 
cifically provided.  —  Gouge  v.  Hart,  250 
Fed.  802.  [The  appeal  in  this  case  is  now 
on  the  docket  of  the  United  States  Supreme 
Court.] 

Railroad  Taxes  under  the  Federal 
Control  Act.  —  Much  controversy  has 
arisen  at  different  points  over  the  status  of 
the  railroads  as  affected  by  their  operation 
by  the  federal  government.  The  situation 
is  far  from  settlement  and  doubtless  litiga- 
tion will  follow  the  attempt  by  the  states 
to  collect  license,  privilege,  and  franchise 
taxes  from  the  roads.  So  far  as  the  federal 
government  is  concerned  the  question  has 
apparently,  in  a  measure,  been  settled  as 
the  non-liability  to  the  United  States  cap- 
ital stock  has  been  admitted,  as  appears 
from  the  following  extracts  from  a  letter 
written  by  the  Commissioner  of  Internal 
Revenue  to  the  General  Counsel  of  the 
United  States  Railroad  Administration, 
dated  November  19,  1918: 

"  Referring  to  the  telephone  call  on  Saturday- 
last  from  your  office  relative  to  a  certain  opinion 
rendered  by  the  solicitor  of  internal  revenue  I 
have  to  state  that  the  opinion  in  question  dealt 
with  two  questions. 

"  (i)  The  first  was  whether  a  corporation  taken 
over  by  the  government  under  the  proclamation  of 
the  president  and  legislation  pertaining  to  the 
same  matter,  with  which  you  are,  of  course,  per- 
fectly fanailiar,  and  whose  sole  activities  now  con- 
sist of  the  receipt  and  distribution  among  its 
stockholders  of  the  compensation  paid  by  the  gov- 
ernment, is  liable  to  the  capital  stock  tax  imposed 
by  section  407  of  the  act  of  September  8,  1916. 
(Excise  tax  with  respect  to  'the  carrying  on  or 
doing  business.')  It  was  concluded  that  this 
question  falls  exactly  within  the  scope  of  the  de- 
cision of  the  supreme  court  in  the  case  of  Mc- 
Coach  v.  Minehlll  Raihvay  Company,  228  U.  S. 
295,  Treasury  Decision  1847,  wherein  it  was  held 
that  a  company  whose  operations  consisted  only 
'  of  owning  the  property,  maintaining  the  invest- 
ments, collecting  the  income,  and  dividing  it 
among  its  stockholders '  is  not  engaged  in  busi- 
ness. It  was  decided  in  view  of  this  decision  that 
it  must  be  held  that  a  railroad  company  whose 
sole  acti\-ities  consist  of  the  receipt  and  distribu- 
tion of  the  compensation  received  from  the  gov- 
ernment is  likewise  not  engaged  in  business. 

"  (2)   The  second  question  dealt  with  a  railroad 


corporation  which,  while  its  activities  as  a  carrier 
have  been  taken  over  by  the  government,  still 
owns  and  operates  a  coal  mine.  The  (luestion  was 
whether  the  tax  which  this  concern  is  required  to 
pay  is  to  be  measured  by  its  entire  capital  stock. 
It  was  held  that  under  such  circumstances  there 
could  be  no  doubt  that  the  company  is  engaged 
in  business.  The  supreme  court  in  the  Minehill 
case,  supra,  which  dealt  with  the  corporation  ex- 
cise tax  act  of  August  5,  1909,  stated  that  in  the 
case  of  '  The  receipt  of  income  from  outside  prop- 
erty or  investments  by  a  company  that  is  other- 
wise engaged  in  business  .  .  .  the  investment  in- 
come may  be  added  to  the  business  income  in 
order  to  arrive  at  the  measure  of  the  tax.'  It  was 
held  that  the  same  principle  is  applicable  to  the 
question  raised;  that  the  act  of  September  8,  1916, 
generally  speaking,  makes  no  provision  for  the 
assessm.ent  of  tax  on  part  of  the  capital  stock  of 
a  corporation  ;  and  that  these  concerns  which  are 
liable  at  all  are  liable  on  their  entire  stock  in 
excess  of  $99,000.00. 

"  The  conclusions  reached  may  be  summarized 
as  follows : 

"  ( I )  A  corporation  owning  a  railroad,  the  pos- 
session, use,  control,  and  operation  of  which  has 
been  taken  over  by  the  government;  and  whose 
only  activity  now  consists  of  the  receipt  and  dis- 
tribution of  the  compensation  received  from  the 
government,  is  not  liable  to  the  capital  stock  tax. 

"  (2)  A  railroad  corporation  which,  in  addition 
to  the  compensation  from  the  government,  receives 
income  accruing  from  the  operation  by  the  cor- 
poration of  a  coal  mine,  is  liable  to  the  tax  on  the 
entire  value  of  its  capital  stock  in  excess  of  $99,- 
000.00. 

"  A  treasury  decision  covering  this  subject  will 
in  all  probability  be  published  shortly  and  copies 
thereof  will  be  procurable  upon  request." 

This  view  seems  fully  supported  by  the 
decisions  rendered  since  that  in  the 
McCoach  case.  See  for  instance,  216  Fed. 
83;  219  Fed.  184;  222  Fed.  177;  228  Fed. 
295;  233  Fed.  976;  238  Fed.  533;  246 
Fed.  625,  and  206  Fed.  431,  which  was 
dismissed  in  the  U.  S.  Sup.  Ct.  on  motion 
of  the  U.  S.  (234  U.  S.  765). 

Internal  Revenue  Taxes — Effect  of 
Assessment. — It  is  held  that,  as  the  list  of 
assessments  made  by  the  commissioner  of 
internal  revenue  and  certified  to  the  col- 
lector has  the  force  and  effect  of  a  judg- 
ment and  execution  and  makes  a  prima 
facie  case  of  liability  in  favor  of  the  gov- 
ernment in  an  action  to  recover  the  taxes 
so  assessed,  the  appropriate  proof  in  an 
action  by  a  surety  company  to  recover  on  a 
bond  given  to  secure  the  payment  of  taxes, 
is  a  certified  copy  of  the  list.  The  mere 
oral  evidence  of  the  assessment  is  insuffi- 
cient as  not  being  the  best  evidence. — Na- 
tional Surety  Co.  V.  Brock,  17  S.  E.  417. 
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Assessment  of  Real  Property  — 
Value  of  a  Manufacturing  Plant  — 
Machinery  as  Real  Property. — The  as- 
sessment of  a  large  manufacturing  plant 
covering  several  city  blocks,  was  the  subject 
of  a  recent  decision  by  the  Wisconsin  Su- 
preme Court. 

The  plant  \vas  equipped  with  various 
kinds  of  machinery  adapted  for  the  purpose 
of  the  manufactory,  ranging  from  very 
small  machines  to  those  weighing  thirty  or 
forty  thousand  pounds  and  for  the  most 
part  held  in  position  by  their  own  weight 
and  neither  bolted  nor  screwed  to  the  floor. 
The  machines  were  occasionally  moved 
from  one  part  of  the  factory  to  another. 
Only  one  machine  required  a  pit  for  its 
operation  and  that  machine  could  be  moved 
w'ith  no  structural  change  other  than  tilling 
the  pit.  It  was  agreed  that  the  buildings 
were  to  be  considered  as  standing  upon 
land  owned  by  the  company  and  that  the 
question  of  fixtures  as  between  landlord 
and  tenant  was  not  to  be  considered.  The 
machinery  in  question  was  assessed  as  real 
estate  or  land  improvements.  The  relator 
claimed  and  the  circuit  court  held  that  it 
was  personal  property. 

The  supreme  court  reverses  the  lower 
court,  holding  as  it  states,  upon  the  author- 
ity of  a  "  long  line  of  decisions  "  which  it 
cites,  that  "  when  machinery  adapted  to  the 
purposes  of  a  manufacturing  plant  is  in- 
stalled therein  and  connected  to  the  build- 
ing by  wires  or  belts,  such  machinery  be- 
comes a  part  of  the  freehold,  and  the  land, 
buildings,  and  machinery  so  attached  con- 
stitute an  entity,  and  pass  by  deed,  mort- 
gage or  other  conveyance  of  the  land." 

To  the  claim  that  the  practice  of  the 
company  of  carrying  the  machinery  on  its 
books  as  personal  property  constitutes  evi- 
dence of  intent  to  treat  it  as  such,  the  court 
replies  that  "  where  property  is  adapted  to 
the  use  to  which  the  realty  is  devoted,  the 
use  thereof  in  such  manner  furnishes  such 
strong  evidence  of  intent  to  make  it  a  part 
of  the  freehold  as  not  to  be  overcome  by 
l)ookkeeping  practices." 

Further  objection  to  tlie  assessment  was 
made  upon  the  ground  that  it  was  made 
arbitrarily  and  was  therefore  illegal.  It 
appeared  that  the  assessor  started  at  a  cer- 
tain point  with  a  certain  front  foot  value 
and  reduced  that  unit  by  blocks  ($5  per 
block)  as  he  proceeded  away  from  the 
starting  point.     The   court   examined   the 


evidence  carefully,  extracts  being  shown  in 
the  opinion,  and  arrived  at  the  conclusion 
that  there  was  no  failure  to  observe  the  re- 
t|uirements  of  the  statute. 

Further  objection  was  made  because  the 
assessor  valued  the  land  and  the  buildings 
separately  and  added  the  values  together, 
whereas  he  should  have  valued  both  to- 
gether and  then  apportioned  that  value. 
The  method  pursued  by  the  assessor  is  ap- 
l^roved  as  strictly  complying  with  the 
statute. 

Further  objection  was  made  because  the 
assessor  was  evidently  guided  mainly  in  his 
assessment  of  the  buildings  and  machinery 
l)y  the  cost  thereof  from  which  due  allow- 
ance for  depreciation  was  made.  It  was 
argued  that  such  a  method  was  in  disregard 
of  the  statutory  requirement  that  property 
should  be  assessed  "  at  the  full  value  which 
could  ordinarily  be  obtained  therefor  at 
private  sale " ;  that  the  method  pursued 
did  not  produce  such  value.  To  this  it  was 
replied  that  the  objection  was  not  coupled 
with  any  suggestion  of  a  better  method ; 
that  it  was  a  matter  of  common  knowledge 
that  such  plants  were  not  the  subject  of 
such  frec|uent  transfer  as  to  establish  a 
market  value  by  that  process;  that  the 
president  of  the  concern  had  testified  that 
he  could  not  say  what  the  plant  was  worth  -^ 
as  a  unit  because  of  the  lack  of  purchases 
of  the  sort.  The  court  rules  that  it  can 
think  of  no  better  method  than  that 
adopted  ;  that  the  question  of  whether  the 
business  was  a  paying  one  might  be  a  mate- 
rial circumstance  in  valuing  the  improve- 
ments, but  that  in  this  case  the  history  of 
the  concern  shows  that  on  the  whole  it  has 
been  a  profitable  one;  and  that  there  is  no 
reason  shown  why  the  original  cost  less 
depreciation  should  be  further  reduced  to 
arrive  at  the  value  which  might  be  expected 
to  be  obtained  therefor  at  private  sale. — 
State  ex  rel.  Gisholt  Mfg.  Co.  v.  Norsmaii, 
169  N.  W.  429. 

Leaseholds. — The  Washington  statutes 
(Hemingway's  Code,  §  6923)  provide  that 
state  school  lands  leased  shall  continue  to 
be  taxed  during  the  continuance  of  the 
lease  "  as  other  lands."  It  was  claimed 
that  under  the  uniformity  provision  of  the 
constitution,  only  the  leasehold  interest  in 
such  lands  could  be  taxed.  This  claim  was 
rejected  as  contrary  to  the  plain  language 
of  the  statute  under  w-hich  no  particular 
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interest  in  the  lands  was  required  to  be 
taxed.  It  is  admitted  that  the  question  is 
one  of  first  impression  in  the  state.  The 
case  of  Street  v.  Columbus  (23  So.  773) 
and  a  quotation  from  Cooley  are  cited,  the 
latter  announcing  the  general  statutory  rule 
to  be  that  real  estate  should  be  assessed  as 
such,  irrespective  of  the  separate  estates  of 
individuals  therein  and  that  the  person  who, 
for  the  time  being,  enjoys  the  possession  of 
the  estate  and  the  permanency  of  the  profits, 
may  be  charged  with  the  tax  (Cooley  on 
Taxation,  3rd  ed.,  vol.  I,  p.  739). — Super- 
visors V.  Whittington,  80  So.  8. 

Assessments  for  Benefits — Railroad 
Lands. — It  is  held  as  to  railroad  land,  fit 
only  for  right-of-way,  the  tracks  being 
partly  in  cut  and  partly  in  fill,  so  that  the 
paving  of  an  adjoining  street  could  not 
enhance  its  value,  that  any  benefit  thereto  is 
merely  nominal  and  it  was  not  assessable 
for  such  paving. — C.  B.  ^  Q.  R.  Co.  v. 
Charlton,  169  N.  W.  337. 

Reassessments  —  Equality  —  Per- 
sonal Property. — A  statute  of  New  York 
authorizes  the  tax  commission  to  procure  a 
review  of  the  assessments  in  a  given  tax 
district  where  it  has  reason  to  believe  that 
the  assessment  roll  of  the  district  shows 
undervaluation  and  inequalities  sufficient  to 
make  it  inequitable  "  as  between  owners  of 
real  property."  Under  this  statute,  the 
commission  sought  to  procure  a  review 
upon  the  charge  that  two  corporations  who 
were  "  owners  of  real  property  "  were  as- 
sessed at  a  lower  percentage  of  the  value 
of  their  personal  property  than  other 
"  owners  of  real  property."  The  court 
held  that  the  statute  only  authorizes  a  re- 
view in  cases  where  inequality  in  the  assess- 
ment of  real  property  is  alleged  ;  that  to 
construe  it  otherwise  would  involve  the 
court  in  a  very  difficult  proceeding,  in  view 
of  the  offset  of  debts  in  the  assessment  of 
personal  property,  which  would  make  it 
necessary  to  enter  into  an  examination  of 
the  indebtedness  of  each  taxpayer  assessed 
for  personal  property ;  that  such  a  holding 
should  not  be  made  unless  the  statute 
clearly  authorized  it — which  they  held  not 
to  be  the  case.  —  In  re  Knapp  et  al.  State 
Tax  Cotnmission,  172  N.  Y.  Supp.  376. 


Express  Companies  — 
Interstate    Commerce. 


■  Due  Process — 
—  The    United 


States  supreme  court  has  recently  upheld 
an  assessment  made  against  an  express 
company  which  was  alleged  to  be  invalid 
as  being  a  tax  upon  interstate  commerce 
and  made  without  due  process  of  law.  The 
interesting  fact  in  this  case  is  that  the 
mileage  method  was  used  by  a  state  board 
although  there  appears  to  be  no  machinery 
for  the  application  of  such  method.  The 
statutes  merely  provided  for  the  taxation 
of  the  property  at  its  fair  value  and  for  the 
determination  of  such  value  at  an  annual 
meeting  of  the  county  assessors  in  the  case 
of  property  which  could  be  more  uniformly 
assessed  by  such  board.  We  have  become 
accustomed  to  the  view  that  elaborate  stat- 
utory provisions  are  necessary  to  authorize 
the  assessment  on  the  mileage  basis  of  rail- 
road and  similar  property.  The  assessment 
was  sustained  by  the  state  court  (38  Nev. 
505)  upon  the  authority  of  the  Ohio  Ex- 
press cases  (165  U.  S.  194  and  166  U.  S. 
185).  The  supreme  court  passed  upon  the 
federal  questions  only  and  held  that  the 
tax  was  in  reality  upon  the  property  and  the 
fact  that  the  assessors  had  erroneously  en- 
tered the  assessment  as  upon  the  "  right  to 
carry  express  and  right  to  transact  all  other 
business  "  did  not  invalidate  the  assessment 
in  view  of  the  fact  shown  that  what  was 
actually  assessed  was  the  property  tangible 
and  intangible. 

The  claim  of  want  of  due  process  because 
the  company  was  not  given  notice  and  op- 
portunity to  be  heard,  was  rejected  on  the 
ground  that,  even  admitting  the  claim  to 
be  true,  as  the  method  of  enforcing  the  tax 
was  by  a  judicial  proceeding  at  which  op- 
portunity for  a  full  hearing  was  given,  the 
requirement  of  due  process  is  thus  fully 
satisfied  (111  U.  S.  701;  159  U.  S.  526, 
537;   183  U.  S.  300,  307). 

The  use  of  inaccurate  data  and  erroneous 
standards  was  asserted  as  producing  a  value 
so  excessive  as  to  make  the  tax  a  burden  on 
interstate  commerce.  This  claim  was  also 
rejected,  as  it  appeared  not  supported  by 
the  record  and  also  because  the  company 
was  entitled,  in  the  instant  suit,  to  show 
the  true  value  and  have  the  tax  reduced. 
It  attempted  such  a  showing;  but  the  state 
court  upheld  the  assessment  and  this  hold- 
ing, upon  examination,  was  held  not  to  dis- 
close ground  for  condemning  the  tax  as  a 
burden  on  interstate  commerce.  —  Wells 
Fargo  (^  Co.  v.  Nevada,  U.  S.  Sup.  Ct., 
December  16,  1918. 
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CAriTAi.  Stock  Tax  —  Intangible 
Property  in  Another  State — Douki.e 
Taxation.  —  The  Pennsylvania  supreme 
court  has  held  that  in  determining  the  value 
of  the  capital  stock  of  a  domestic  corpora- 
tioii  for  the  purpose  of  assessing  the  capital 
stock  tax,  it  is  proper  to  consider  the  value 
of  bank  deposits  in  another  state  owned  by 
such  corporation,  and  bills  receivable  for 
services  rendered  and  goods  sold  outside  the 
state  and  payable  outside  the  state ;  that  it 
is  not  material  that  such  property  may  also 
be  taxed  by  the  states  in  which  it  may  be 
situated.  It  is  held  that  even  if  such  prop- 
erty be  taxed  in  other  states  it  does  not  con- 
stitute double  taxation  in  a  legal  sense ; 
that  obnoxious  double  taxation  arises  when 
the  double  tax  is  levied  upon  the  same  prop- 
ertv  within  the  same  jurisdiction,  citing 
Jiuiy  V.  Bechcith,  15  L.  R.  A.  (N.  S.)  143 
and  note;  Kidd  v.  Alabama,  188  U.  S.  730, 
and  Haii'ley  v.  Maiden,  232  U.  S.  1.  The 
exemption  from  taxation  granted  to  manu- 
facturing corporations  extends  only  to  so 
much  of  their  capital  stock  as  is  actually 
employed  in  manufacturing  in  the  state 
and  the  deposits  and  bills  receivable  in- 
volved here  were  derived  from  manufactur- 
ing operations  and  business  carried  on  in 
other  states.  —  Coiiiinotiwealtli  v.  Semet- 
Solrey  Co.,  262  Pa.  234. 

Inspection  Fee.s  —  Interstate  Com- 
merce. —  Inspection  fees  may  be  lawfully 
imposed  by  a  state  in  the  exercise  of  its 
jxilice  power  where  they  tend  in  a  direct 
and  substantial  manner  to  promote  the 
public  .safety  and  welfare  or  to  protect  the 
public  from  frauds  and  imposition  when 
dealing  in  articles  of  general  use  as  to 
wliich  Congress  has  not  made  any  conflict 
ing  regulation,  and  a  fee  reasonably  suffi- 
cient to  pay  the  cost  of  such  inspection 
may  constitutionally  be  cliarged,  even 
though  the  property  may  be  moving  in  in- 
terstate commerce  when  inspected. 

But  if  such  fees  are  obviously  and  largely 
in  excess  of  the  cost  of  inspection,  the  act 
will  be  declared  void  because  constituting 
in  its  operation  an  obstruction  to  and  bur- 
den upon  that  commerce  among  the  states 
the  exclusive  regulation  of  which  is  com- 
mitted to  Congress  by  the  Constitution. 

The  determination  of  the  fee  is  a  matter 
for  the  discretion  of  the  state  legislature 
which  will  not  be  lightly  disturbed.  Its 
determination  is  f<rifna  facte  reasonable  and 


the  courts  will  not  enter  into  any  nice  cal- 
culation as  to  the  difference  between  cost 
and  collection  nor  declare  the  fees  excessive 
unless  it  plainly  appears  that  they  are  ob- 
viously largely  beyond  what  is  needed  to 
pay  for  the  inspection  service  rendered. 

Nor  will  the  United  States  supreme  court 
consider  whether  the  evidence  supports  the 
contention  that  the  inspection  provided  was 
not  of  a  character  to  promote  the  public 
safety  and  protect  the  community  against 
fraud.  The  finding  of  fact  by  the  trial 
court  approved  by  the  state  supreme  court 
will  be  accepted  as  conclusive. 

The  above  principles  were  announced  in 
deciding  a  case  involving  the  validity  of 
fees  for  the  inspection  of  oils  and  illumi- 
nating products  imposed  by  a  Minnesota 
Statute  (Gen.  Stat.  1913,  Ch.  20;  L.  1909, 
Ch.  502). — Pure  Oil  Co.  v.  Minnesota,  U. 
S.  Sup.  Ct.,  December  9,  1918. 

Fees  of  State  Utilitv^  Commission — 
Interstate  Commerce — Duress. — An  in- 
teresting decision  involves  the  validity  of 
a  charge  imposed  by  the  state  public  utility 
commission  of  Missouri  upon  the  issuance 
to  a  foreign  railroad  company  of  a  certifi- 
cate of  authority  to  issue  bonds.  The  state 
law  contains  general  prohibitions  against 
the  issue  of  such  bonds  without  the  author- 
ity of  the  commission,  imposes  severe  pen- 
alties for  such  issue  and  purports  to  invali- 
date the  bonds  if  it  takes  place.  The  bonds 
would  be  unmarketable  if  the  certificate 
was  refused.  The  railroad  in  question  ap- 
plied in  all  the  states  through  which  its 
line  passed  for  a  certificate  of  authority  to 
issue  bonds  to  the  amount  of  $31,848,900. 
The  Missouri  commission  granted  the 
authority  and  charged  a  fee  of  $10,962.25. 
Tlie  company  accepted  the  grant  but  pro- 
tested against  the  charge  as  an  unreasonable 
interference  with  interstate  commerce,  paid 
the  fee  under  protest  and  applied  for  a  re- 
hearing, which  was  denied.  Upon  appeal 
from  a  lower  court  the  supreme  court  of 
the  state  upheld  the  charge  (268  Mo.  641). 

It  was  shown  that  the  company's  line 
was  upwards  of  3,500  miles  long,  of  which 
about  six-tenths  of  one  mile  was  in  Mis- 
souri. The  property  in  Missouri  was  but  a 
small  fraction  of  the  total  property  and  the 
expenditures  in  the  state  from  the  total 
proceeds  of  the  bonds  were  less  than  $125,- 
000.  The  business  of  the  company  in  the 
state  was  wholly  interstate. 
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Upon  these  facts  the  court  held  it  to  be 
plain  that  the  charge  which  in  accordance 
with  the  statute  was  fixed  by  a  percentage 
of  the  total  issue  contemplated,  was  an  un- 
lawful interference  with  interstate  com- 
merce, citing  LooTiey  v.  Crane  &"  Co.,  245 
U.  S.  178,  and  International  Paper  Co.  v. 
Mass,  246  U.  S.  135. 

The  state  court  attempted  to  avoid  this 
question  by  holding  that  the  application 
was  voluntary  and  that  hence  the  company 
was  estopped  to  decline  to  pay  the  statutory 
compensation,  and  it  was  argued  that  a  de- 
cision on  this  ground  excluded  the  juris- 
diction of  the  federal  court.  On  this  point 
it  was  held  that  the  late  decisions  show  that 
this  is  not  the  law  and  that  it  is  the  duty  of 
that  court  to  examine  the  facts  and  itself 
determine  whether  the  federal  right  has 
been  waived  {Cresunll  v.  Grand  Lodge,  225 
U.  S.  246).  Were  it  otherwise,  as  conduct 
under  duress  always  involves  a  choice,  it 
would  always  be  possible  for  a  state  to 
impose  an  unconstitutional  burden  by  the 
threat  of  penalties  worse  than  in  case  of  a 
failure  to  accept  it  and  then  to  declare  the 
acceptance  voluntarv  (A.  T.  cf  S.  F.  R\. 
Co.  v.  O'Connor,  223  U.  S.  280). 

Upon  the  facts,  the  court  is  clear  that 
the  application  for  certificate  and  its  accept- 
ance were  made  under  duress.  The  com- 
pany was  not  bound  to  take  the  risks  of 
threatened  invalidation  of  the  bonds  and 
of  penalties  being  verified.  It  is  always  for 
the  interest  of  a  party  under  duress  to 
choose  the  lesser  of  two  evils,  but  the  fact 
of  a  choice  made  according  to  interest  does 
not  exclude  duress.  It  is  characteristic  of 
duress  properly  so  called  {The  Eliza  Lines. 
199  U.  S.  119,  130,  131).  They  repeat 
that  even  though  it  appeared  that  the  state 
court  regarded  the  statute  as  inapplicable 
(271  Mo.  258),  the  company  was  not  bound 
to  take  the  risk  of  the  decision  and  no  pro- 
ceeding was  pointed  out  by  which  it  could 
have  avoided  evils  that  made  it  practically 
impossible  not  to  comply  with  the  terms  of 
the  law. — Union  Pacific  R.  R.  Co.  v.  Mis- 
souri,  U.  S.  Sup.  Ct.,  Dec.  9,  1918. 

Licenses  ox  Motor  Vehicles — Police 
Power  v.  Revenue  Powder.  —  A  general 
state  law  regulating  and  licensing  motor 
vehicles  constitutes  a  legislative  exercise  of 
the  police  power  of  the  state  and  super- 
sedes and  renders  ineiYectual  any  municipal 
ordinance  upon  the  same  subject.     In  the 


instant  case  the  municipal  ordinance  was 
examined  and  found  to  enforce  a  pecuniary 
imposition  designed  to  raise  revenue  as  dis- 
tinguished from  a  license  fee  collected  on 
account  of  necessary  police  regulation,  and 
thus  to  be  in  direct  contravention  of  the 
provisions  of  the  general  highway  law  and 
was  therefore  declared  void.  —  City  of 
Muskogee  \.  JFilkins,  172  Pac.  497. 

Situs  of  Intangible  Property  Held 
BY  Trustees. — While  as  a  general  rule  the 
domicile  of  the  owner  determines  the  situs 
of  personalty  of  which  he  is  possessed,  such 
is  not  the  rule  where  the  property  is  held 
by  others  as  trustees.  A  decedent  had  cre- 
ated a  trust  in  corporation  stock,  making 
non-resident  trustees,  with  power  to  sell 
the  stock  or  handle  it  as  they  saw  fit.  Upon 
the  death  of  the  testator  his  executor  was 
assessed  for  the  value  of  this  stock  at  the 
residence  of  testator.  The  tax  was  paid 
and  suit  was  brought  to  recover  the  same 
on  the  ground  that  the  assessment  was 
illegal  and  void  because  the  property  did 
not  have  a  taxable  situs  within  the  state. 
The  action  was  sustained. — Lowry  v.  Los 
Angeles  County,   175  Pac.  702. 

Exemption — Taxation  by  a  State  of 
ITS  Own  Bonds.  —  The  constitution  of 
Montana  declares  that  certain  property  of 
the  United  States,  the  state,  counties,  cities, 
towns,  school  districts,  municipal  corpora- 
tions, and  public  libraries,  shall  be  exempt 
from  taxation.  Plaintiff  was  assessed  for 
certain  state  bonds  and  sought  to  avoid  the 
tax  upon  the  grounds  that  they  were  not 
property  within  the  meaning  of  the  consti- 
tution ;  that  if  property,  they  were  exempt 
on  grounds  of  public  policy  and  that  the 
constitutional  provision  merely  stated  gen- 
eral principles  and  did  not  compel  the  tax- 
ation of  the  property  enumerated  therein. 
The  court  examined  these  questions  in  de- 
tail and  pronounced  against  the  contentions 
made  in  every  particular.  It  held  that  the 
constitutional  provision  was  self-executing 
and  announced  the  settled  policy  of  the 
state  as  to  the  positive  exemptions;  that 
state  securities  were  property  and  that  the 
power  of  the  state  to  tax  extended  to  all 
property,  including  its  own  bonds.  The 
constitutional  definition  of  "  property  "  in- 
cluded "  moneys,  credits,  bonds,  stocks, 
franchises,  and  all  matters  and  things  (real, 
personal   and    mixed)    capable   of   private 
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ownership.''  The  comprehensiveness  of 
this  definition  was  held  to  "  defy  the  in- 
genuity of  the  most  profound  lexicog- 
rapher "  to  surpass.  No  ambiguity  was 
found  to  exist  and  no  reason  advanced  re- 
quiring that  this  definition  should  be  re- 
stricted as  claimed.  To  the  claim  that  the 
bonds  were  the  property  of  the  state  the 
court  replied  by  quoting  from  the  decision 
in  Railroail  Company  v.  Pennsylvania,  15 
Wall  300. 

On  the  point  of  public  policy  the  court 
holds  that  no  valid  reason  is  suggested  for 
an  implied  exemption  of  these  bonds  ;  that 
the  owner  receives  the  same  protection  as 
the  owner  of  real  estate,  live  stock,  money 
or  commercial  paper  ;  that  one  man  invests 
his  capital  in  state  bonds  as  a  source  of  in- 
come and  profit,  another,  impelled  by  the 
same  motive,  invests  in  bonds  of  a  private 
corporation ;  both  investments  are  taxed  as 
property  and,  in  consequence,  the  rate  of 
profit  is  diminished  in  each  instance ;  that 
this  is  the  eflfect  but  not  the  object  of  taxa- 
tion, and  closes  with  the  wholesome  and  re- 
freshing suggestion  that  the  purpose  of 
taxation  "  is  not  interference  with  the  rights 
of  borrowers  or  lenders,  but  to  raise  the 
necessary  revenue  for  the  support  of  the 
government  and  the  consequent  security  of 
the  people  in  the  possession  of  their  prop- 
erty."—C>//5-^  V.  Fischl,  175  Pac.  878. 

Inheritance  T.wes  —  Residence. — 
The  demand  for  the  imposition  of  inheri- 
tance taxes  upon  those  who,  while  keeping 
a  home  in  one  state  where  most  of  their 
activities  are  conducted  and  where  tlieir 
wealth  is  largely  accumulated,  yet  through 
a  legal  residence  in  another  state,  have 
escaped  taxation  in  the  former,  has  long 
been  insistent  and  has  often  resulted  in  the 
passage  of  unjust  and  retaliatory  laws.  In 
an  attempt  to  meet  this  demand  an  amend- 
ment to  the  inheritance  tax  law  of  New 
York  was  adopted  in  1916  (Ch.  551,  L. 
1916)  under  which  every  person  is,  for  the 
purpose  of  the  act,  declared  to  be  "deemed 
to  have  died  a  resident  of  and  not  a  non- 
resident of  the  State  of  New  "N'ork.  if  and 
when  such  person  shall  have  dwelt  or  shall 
have  lodged  in  this  state  during  and  for 
the  greater  part  of  any  period  of  twelve 
consecutive  months  in  the  twenty-four 
months  preceding  his  or  her  death,"  and  a 
further  clause  provides  that  "  the  burden 
of  proof  in  a  transfer  tax  proceeding  shall 


be  upon  those  claiming  exemption  l)y  reason 
of  the  alleged  non-residence  of  the  de- 
ceased." It  was  claimed  on  behalf  of  the 
state  in  a  recent  case  that  the  words  "  shall 
be  deemed  "  were  conclusive  and  that  the 
word  "  deemed  "  should  be  construed  like 
"  taken  as  if."  In  this  case  it  was  shown 
that  the  decedent  actually  dwelt  in  New 
Vork  235  days  and  in  New  Jersey  130  days 
during  the  last  year  of  his  life;  that  during 
much  of  that  time  he  was  confined  to  his 
New  York  home  through  illness.  It  was 
conceded  that  he  kept  his  legal  residence  in 
New  Jersey  where  he  was  interested  in 
politics  and  had  extensive  business  interests 
and  that  he  did  not  intend  to  change  his 
residence.  The  appellate  court,  reversing 
the  surrogate,  has  just  held  that  the  statute 
in  question  merely  creates  a  disputal)le  pre- 
sumption which  can  be  overcome  by  suffi- 
cient evidence  to  the  contrary ;  that,  under 
the  rule  contended  for,  the  estate  of  a  resi- 
dent of  California  might  be  taxed  in  New 
York  because  decedent  was  compelled  to 
lodge  there  while  on  a  l)usiness  errand ; 
that  other  states  might  tax  his  estate  "  by 
the  enactment  of  laws  no  more  ridiculous"  ; 
that  the  legislature  did  not  intend  to  im- 
pose any  such  drastic  rule ;  if  it  did,  it 
might  as  well  have  named  a  month  or  a 
single  day  as  sufficient  lodging  in  the  state 
to  subject  the  estate  to  the  tax,  and  that 
when  the  statute  provides  that  "  residence 
shall  be  deemed  to  exist  and  the  fact  is 
that  it  does  not  exist,  the  statute  does  not 
make  the  fact  other  than  it  is." 

Tliere  has  always  been  doubt  expressed 
as  to  the  validity  of  this  statute  which  has 
thus  been  declared  inefi^ective  to  accom- 
plish the  desired  purpose.  An  appeal  will, 
it  is  said,  be  taken.  —  Matter  of  Transfer 
upon  the  Estate  of  ]\'illiam  Barbour.  N.  Y. 
I..  J..  December  28.  ]018. 

Inheritance  Tax  —  Deduction  ok 
Mortgage  Indebtedness.  —  The  surro- 
gate's court  of  New  York  County  has  held 
that  in  determining  the  value  of  the  per- 
sonalty of  a  resident  decedent,  it  is  im- 
proper to  deduct  indebtedness  represented 
iiy  a  mortgage  of  real  property  situated  in 
another  state.  The  said  real  estate  is  to  be 
valued  in  the  form  decedent  left  it  and  the 
mortgage  indebtedness  may  not  be  deducted 
upon  the  theory  that  the  real  estate  is  to 
go  to  the  devisee  free  of  such  indebtedness. 
The  testator  specifically  devised  real  estate 


No.  4] 


JANUARY,  1J>19 


111 


to  his  wife  which  was.  at  his  death,  encum- 
bered by  a  mortgage.  His  interest  was  the 
equity  of  redemption,  and  this  was  the 
measure  of  the  value  of  the  devise. — In  re 
Vanderbilt's  Estate,  172  N.  Y.  S.  62. 

Inheritance  Tax — Competition  for 
Jurisdiction.  —  A  resident  of  Iowa  died 
testate  leaving  an  estate  consisting  of  prom- 
issory notes  which  had  been  in  the  posses- 
sion of  a  resident  of  Minnesota  for  some 
years  prior  to  the  death  of  decedent.  This 
Minnesota  resident  filed  the  will  for  pro- 
bate in  that  state.  Alleging  a  conspiracy 
to  defraud  the  state  of  Iowa  from  taxes 
which  it  might  assess  against  the  estate,  the 
state  treasurer  asked  leave  to  file  an  orig- 
inal bill  of  complaint  in  the  United  States 
supreme  court  to  obtain  a  decree  which 
would  have  the  eft'ect  of  restraining   fur- 


ther proceedings  to  probate  the  will  in 
Minnesota  and  would  secure  the  adminis- 
tration of  the  estate  in  Iowa.  Various 
grounds  of  objection  were  set  up  by  de- 
fendants but  the  court  rested  its  decision 
on  but  one.  It  held  that,  regardless  of  the 
domicile  of  decedent,  the  notes  and  bonds 
were  subject  to  probate  proceedings  in 
Minnesota  and  likewise  subject  to  inheri- 
tance taxes  there  (Minn.  G.  S.  1913, 
§§  2281,  7205,  2271  ;  Bristol  v.  Washing- 
ton Co.,  177  U.  S.  133;  Wheeler  v.  New 
York,  233  U.  S.  434)  ;  that  the  State  of 
Minnesota  had  full  power  to  distribute  the 
property  located  there  and  the  State  of 
Iowa  was  not  entitled  to  enjoin  the  proceed- 
ings which  was  the  only  effective  relief 
sought. — Iowa  V.  Slimmer,  U.  S.  Sup.  Ct., 
December  9,  1918. 
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Haig,  Robert  Murray.  Taxation  in 
the  urban  principalities  of  Saskatchewan. 
A  Report  to  the  Government  of  the  Prov- 
ince of  Saskatchewan.  48  p.  Regina, 
1917.     To  be  reviewed. 

Kansas.  Sixth  biennial  report  of  the 
tax  commission,  for  the  period  between  Oc- 
tober 16,  1916,  and  October  15,  1918. 
398  p.     Topeka,  1918. 

This  is  the  biennial  report  of  the  official  pro- 
ceedings and  of  the  work  accomplished  by  the 
Kansas  tax  commission. 

Lennard,  R.  The  Taxation  of  Luxury. 
Economic  Journal,  vol.  XXVIII,  p.  287. 
September,  1918. 

A  comparison  of  the  efforts  at  the  taxation  of 
luxuries  in  various  European  countries,  with  a 
summary  of  the  administrative  and  other  difficul- 
ties that  have  been  met.  In  general  the  taxation 
of  luxuries  is  objectionable,  although  much  is  to 
be  said  for  the  use  of  repressive  taxes  upon  a  few 
important  luxuries,  with  the  selection  limited  to 
those  luxuries  which  (a)  absorb  productive  re- 
sources which  might  serve  more  useful  purposes 
and  (b)   are  susceptible  of  graduated  taxation. 

Meech,  H.  Wm.  Municipal  assessments 
and  taxation  in  Alberta.  Western  Muni- 
cipal Xexc's,  Dec,  1918,  p.  331-334. 

Mitchell,  A.   A.     A  levy   on   capital. 


Economic  Journal,  vol.   XXVIII,   p.   268. 
September,  1918. 

This  article  is  a  reply  to  the  series  of  three 
articles  on  the  same  subject  in  the  June,  1918, 
number  of  the  Economic  Journal  (cf.  The  Bul- 
letin, October,  1918).  The  author  holds  that  it 
is  possible  to  take  a  comparatively  large  propor- 
tion of  the  national  income  through  taxation  with- 
out seriously  affecting  the  standard  of  living  or 
checking  energy  and  effort,  and  that  such  a  pro- 
gram offers  fewer  disadvantages  than  the  levy  on 
capital. 

Missouri.  First  biennial  report  of  the 
state  tax  commission,  for  the  years  1917 
and  1918.    261  p.    Jefferson  City,  1918. 

This  report,  the  greater  part  of  which  was 
written  by  the  chairman  of  the  commission,  dis- 
cusses a  variety  of  matters  which  have  come 
within  the  scope  of  the  commission's  activities 
during  the  biennial  term.  The  task  of  gearing  up 
the  tax  administrative  machinery  has  not  been 
particularly  easy  in  Missouri,  and  the  commis- 
sion's lot  has  not  been  altogether  enviable.  The 
preliminary  work  of  educating  the  people  to  the 
importance  of  effective  tax  administration  has 
been  well  begun,  and  the  sensible  discussion  of 
various  problems  in  the  present  report  will  assist 
in  the  development  of  public  opinion.  The  com- 
mission has  had  an  experience  with  the  State 
Board  of  Equalization  similar  to  that  encoun- 
tered by  some  other  tax  commissions,  in  having 
its  carefully  prepared  figures  of  equalization  and 
corporate  assessment  arbitrarily  reduced.  The 
commission  has  recommended  an  equalized  assess- 
ment of  general  property  totaling  $4,017,980,000, 
and    the    board    of   equalization    reduced    this    to 
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$1,898,000,000.  The  commission's  assessment  of 
corporate  property,  amounting  to  $477,748,000, 
was  cut  to  $204,832,000.  Very  clearlv,  the  state 
board  of  equalization  in  Missouri  is  a  serious  ob- 
stacle to  the  best  results  in  ta.x  administration. 
We  are  gratified  to  find  that  the  report  of  our 
model  tax  system  committee  is  presented  in  full  in 
this  report. 

South  Dakota.  Third  biennial  report 
of  the  tax  conunission.  112  p.  Pierre, 
1918.  (With  an  insert  map  showing  aver- 
age assessed  and  equalized  values  of  farm 
lands,  by  counties.) 

The  results  of  the  six  years  show  commendable 
improvement  in  the  basis  of  assessment  of  prop- 
erty and  in  the  development  of  improved  tax 
legislation. 

Scott,  Prof.  W.  R.  Some  aspects  of 
the  proposed  capital  levy.  Economic  Jour- 
nal, vol.  XXVI 1 1,  p.  247.  September, 
1918. 

The  effects  of  such  a  method  of  debt  redemption 
upon  governmental  expenditure  are  considered. 
The  argument  is  advanced  that  repayment  by  a 
capital    levy    would    encourage    governmental    ex- 


travagance in  the  future,  because  it  would  remove 
the  check  of  a  continuing  high  rate  of  taxation. 

Vermont.  Commissioner  of  Taxes. 
Partnership  registration  bulletin  for  1918. 
173  p.     Northfield,  1918. 

Illustrative  of  the  heterogeneous  duties  im- 
posed upon  tax  officals  in  some  states. 

Young,  A.  N.  Finances  of  the  Federal 
District  of  Mexico.  71  p.  Mexico,  D.  F. 
1918.     To  be  reviewed. 

Zangerle,  J.  A.  Rules  and  principles 
with  land  and  building  values  controlling 
the  1917  "Community  Assessment"  of 
Cuyahoga  County.  72  p.  $3.00.  Cleve- 
land, 1918.  Contains  a  series  of  maps 
showing  the  unit  values  established  for  the 
assessment  of  real  estate,  and  a  summary 
of  the  principles  used  in  valuing  structures. 

Zaxgerle,  J.  A.  Shall  we  classify  prop- 
erty for  taxation?  46  p.  Cleveland,  1918. 
A  statement  of  the  case  for  and  against  the 
classification  amendment  .submitted  in  Ohio 
in  1918. 
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DEATH  OF  JUDGE  HART 

The  news  of  the  sudden  death  by  acci- 
dent of  Judge  John  C.  Hart,  Tax  Com- 
missioner of  Georgia,  a  member  of  the  Ex- 
ecutive Committee,  will  be  deeply  regretted 
by  those  who  were  privileged  to  enjoy  his 
personal  acquaintance.  His  dignified  and 
gracious  bearing  will  be  remembered  by 
those  who  were  in  attendance  at  the  At- 
lanta conference.  The  office  of  tax  com- 
missioner was  accepted  by  him  at  great  per- 
sonal sacrifice  and  as  a  matter  of  duty,  and 
his  kindly  and  considerate  qualities  had 
already  resulted  in  substantial  improve- 
ment in  local  tax  administration. 


RESIGNATION  OF 
PROFESSOR  FAIRCHILD 

It  is  difficult  to  adequately  convey  to 
members  the  regret  felt  by  the  officers  in 
announcing  the  resignation  of  Professor 
Fairchild  as  Secretar}'  of  the  Association 
and  Editor  of  the  Bulletin.  He  accepted 
the  duties  with  reluctance  and  only  from  a 
keen  sense  of  devotion  to  the  aims  and  pur- 
poses of  the  Association  and  the  cause  of 
true  tax  reform.  Only  those  directly 
associated  with  him  are  aware  of  the  defi- 
nite personal  sacrifices  which  the  work  en- 
tailed and  of  the  painstaking  manner  with 
which  it  has  been  conducted.  He  has  felt 
for  some  time,  as  his  professional  duties 
have  become  more  exacting,  that  he  should 
be  relieved,  but  good-naturedly  succumbed 
to  the  insistence  of  the  officers  that  he  con- 
tinue. Recently,  however,  college  duties 
became  so  greatly  increased  that  the  officers 
have  been  forced  to  accede  to  his  wishes. 

The  matter  of  a  permanent  successor 
could  not  well  be  adequately  considered  at 
the  moment,  while  the  purpose  to  convey 
in  some  slight  degree  the  appreciation  of 
Professor  Fairchild's  services  to  the  Asso- 
ciation, required  iinmediate  action.  To 
meet  this  situation,  Mr.  Holcomb,  the 
Treasurer,  has  consented  to  carry  on  the 
work  temporarily  and  until  other  arrange- 
ments can  be  made.  He  accepts  the  duties 
reluctantly  and  with  misgivings  as  to  his 
ability  to  live  up  to  the  high  standards  set 
by  his  predecessors.  Dr.  Adams  and  Pro- 
fessor Fairchild.  He  relies  upon  the  co- 
operation of  the  members  in  the  confident 
hope  that  thus  the  Bulletin  may  be  main- 
tained as  a  useful  instrumentality  in  for- 
warding the  aims  and  purposes  of  the 
Association. 


THE  RELATION  OF  THE  NATIONAL  SAVINGS  CAM- 
PAIGN TO  NATIONAL  AND  LOCAL  FINANCE 

ROY  G.   BLAKEY 
Economics  Department,  University  of  Minnesota 


[The  war  has  greatly  increased  the  needs  of 
the  federal  government  for  funds.  Federal,  state, 
and  local  governments,  as  well  as  business  enter- 
prises, have  to  be  financed  from  one  common  fund 
— the  national  income.  Anything  which  helps  to 
increase  the  efficient  use  of  this  common  fund,  or 
to  increase  its  size,  is  of  concern  to  all  who  have 
to  draw  upon  it.  The  National  Sa\'ings  Cam- 
paign, especially  under  the  leadership  of  the 
newly  organized  Saxangs  Division,  should  result 
in  securing  much  benefit,  not  only  to  the  federal 
government,  but  to  the  state  and  local  govern- 
ments, as  well  as  to  business  undertakings.  Hence, 
the  members  of  the  National  Tax  Association  may 
well  encourage  this  movement,  both  officially  and 
indi>ndually. — Editor.] 

The  fiscal  problems,  not  only  of  the 
national  government,  but  also  of  the  state 
and  local  governments,  have  been  ren- 
dered much  more  difficult  than  formerly 
by  the  war.  For  many  years  prior  to  the 
beginning  of  this  conflict  the  fiscal  needs 
of  the  federal  government  were  small  in- 
deed as  compared  with  the  combined  needs 
of  the  state  and  local  governments.  But 
from  now  on  the  needs  of  the  federal  gov- 
ernment also  will  be  heavy.  In  fact,  the 
annual  interest  on  the  national  debt,  as  it 
will  stand  at  the  close  of  this  fiscal  year, 
will  be  as  great  as  the  entire  federal  expen- 
ditures prior  to  the  war,  that  is,  approxi- 
mately a  billion  dollars.  The  expenses  of 
all  departments  of  the  federal  government 
have  increased  enormously  and  will  never 
get  back  to  the  pre-war  basis.  It  seems 
unlikely  that  the  combined  requirements 
for  interest  and  .so-called  ordinary  expenses 
will  soon  be  less  than  three  or  four  billion 
dollars  annually. 

If  we  have  a  national  debt  of  approxi- 
mately twenty-five  billion.s,  it  will  take  the 
greater  part  of  a  generation  to  pay  it  off  at 
the  rate  of  one  billion  per  year.  Many 
favor  paying  it  much  more  rapidly  than 
this.  If  we  add  this  or  a  greater  sum  to 
the  three  or  four  billions  mentioned  above, 
it  is  evident  that  the  federal  taxes  will  be 
a  considerable  drain  upon  the  national  in- 
come. Each  billion  dollars  means  an  aver- 
age of  nearly  ten  dollars  per  capita  for 
every  man,  woman  and  child  in  the  United 


States,  or  forty-five  dollars  per  family. 
That  is,  four  billion  dollars  would  mean 
an  average  of  about  forty  dollars  per  capita 
or  one  hundred  and  eighty  dollars  per  fam- 
ily, for  federal  purposes  alone. 

For  several  years  l>efore  the  war  many 
states,  and  especially  many  municipalities, 
were  worr^nng  over  their  increases  in  expen- 
ditures and  trying  to  find  new  sources  of 
revenue  to  meet  them.  These  increases 
had  been  brought  about  partly  by  rising 
prices  and  partly  by  the  fact  that  govern- 
ments had  been  undertaking  many  new 
functions.  The  war  has  resulted  in  in- 
creasing expenditures  which  states  and  mu- 
nicipalities have  had  to  make  even  much 
more  rapidly  than  they  had  increased  be- 
fore and,  furthermore,  as  mentioned  above, 
it  has  made  the  federal  government,  whose 
needs  were  formerly  comparatively  small, 
a  great  competitor  for  the  national  income. 

Although  there  has  been  an  almost  com- 
plete separation  of  sources  of  revenue  for 
federal  and  local  purposes,  nevertheless  all 
expenditures  must  be  met  out  of  this  na- 
tional income.  The  more  the  individual  or 
the  nation  gives  up  for  federal  expendi- 
tures the  less  there  is  left  to  devote  to  state 
and  local  purposes,  including  private  as 
well  as  public  purposes.  The  national  gov- 
ernment does  not  have  to  adopt  a  property 
tax  similar  to  the  local  property  tax  in 
order  to  make  it  more  difficult  for  the 
localities  to  secure  revenue  through  prop- 
erty taxes.  In  the  last  analysis  all  taxes 
are  paid  out  of  capital  or  income.  In  fact, 
nearly  all  of  them  are  paid  out  of  income, 
but  any  that  are  paid  out  of  capital  reduce 
income  as  much  or  more  than  they  would 
if  paid  out  of  income.  The  state  and  local 
governments  are  not  unconcerned  when  the 
federal  government  adopts  an  inheritance 
tax,  as  has  been  evidenced  by  the  many 
vigorous  protests  which  have  been  made 
against  federal  inheritance  taxation  and 
proposed  taxation  in  the  recent  and  remote 
past,  as  well  as  in  the  present.  Neither  are 
they  unconcerned  when  the  federal  govern- 
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ment  adopts  any  other  kind  of  taxes  which 
draw  heavily  upon  the  national  income 
whether  the  federal  levy  takes  the  form  of 
a  tax  upon  income,  imports,  liquor,  tobacco, 
freights  or  other  things. 

But  whatever  may  be  said  about  the 
effect  of  most  federal  fiscal  measures  upon 
the  problems  of  state  and  local  finance, 
there  is  at  least  one  development  born  of 
the  war  which  the  officials  of  all  ranks  of 
government  can  well  afford  to  look  upon 
with  favor:  in  fact,  which  they  may  well 
encourage.  This  is  the  thrift  movement 
which  the  United  States  Treasury  Depart- 
ment has  recently  announced  that  it  hopes 
to  make  a  permanent  and  increasing  source 
of  national  income.  Such  a  movement 
should  not  only  furnish  funds  for  the  fed- 
eral government  but  should  result  also  in 
a  substantial  increase  of  the  national  divi- 
dend out  of  which  all  financing,  whether 
public  or  private,  must  be  done. 

In  the  latter  part  of  1917,  Mr.  Vanderlip 
took  up  for  the  Treasury  Department  the 
leadership  of  the  War  Savings  campaign. 
He  not  only  realized  the  immense  needs 
occasioned  by  the  war  but  he  saw  also 
what  so  many  of  his  associates  did  not  see, 
namely,  that  we  could  not  continue  busi- 
ness as  usual.  Furthermore,  not  only  he 
but  others  in  the  Treasury  Department 
realized  that  if  inflation  was  not  to  become 
excessive,  everything  possible  must  be  done 
to  finance  the  war  out  of  actual  savings 
rather  than  by  an  unnecessary  expansion 
of  bank  credit.  The  active  co-operation  of 
thousands  of  voluntary  agents  throughout 
the  country  and  the  strong  appeal  to  the 
patriotism  of  the  buyers  added  to  the  almost 
intimidating  pressure  of  public  opinion, 
enabled  the  Treasury  to  sell  about  a  billion 
dollars  worth  of  War  Savings  Stamps  in 
1918. 

A  campaign  in  times  of  peace  must  de- 
pend largely  upon  other  than  war  motives 
and  methods.  In  order  to  put  the  savings 
movement  upon  a  permanent  basis,  there 
was  organized  in  the  latter  part  of  1918 
the  Savings  Division  of  the  War  Loan  Or- 
ganization, whose  main  function,  aside  from 
that  of  co-operating  with  the  district  and 
local  organizations  in  securing  funds  for 
the  Treasury  in  1919,  is  that  of  taking  the 
leadership  in  a  national  educational  cam- 
paign which  will  make  thrift  a  national 
habit.  Its  aim  is  to  substitute  for  the  war 
appeal  and  the  strong  pressure  of  public 


opinion  the  real  and  general  conviction  that 
saving  stamps  are  desirable  purchases,  so* 
that  they  ^\'ill  be  eagerly  and  generally 
bought  by  the  people  rather  than  forcibly 
sold  by  persistent  agents.  This  movement 
should  result  in  a  large  addition  to  the 
national  income  through  the  saving  of  much 
that  would  otherwise  be  wasted,  and  should 
secure  also  the  many  benefits  which  accrue 
to  the  individuals,  communities,  and  nations 
that  axe  thrifty. 

Perhaps  Americans  have  been  rather 
harshly  criticized  for  their  lack  of  .thrift. 
As  a  matter  of  fact  even  before  the  war 
they  saved  more  than  any  European  nation, 
though  in  making  this  comparison  we 
should  consider  the  size  and  especially  the 
resources  of  the  United  States..'  The  latter^ 
have  been  so  abundant  that  we  h^ve  noW 
only  saved  more  but  we  have  also  wasted^ 
more  than  any  other  country.  In. fact,  the 
waste  has  been  the  direct  result  of  our 
great  abundance.  We  haven't  saved  more 
because  we  haven't  had  to.  Tndiyiduals, 
corporations,  municipalities,  states  and  the 
nation  have  been  reckless  in  their,  extrava- 
gance, have  spent  money  for  many  foolish 
things,  and  have  incurred  obligations  with- 
out any  real  examination  of  the  needs. 
Many  cities  have  approximated  their  debt 
limits  and  hardly  know  how  to  provide  for 
the  needs  of  the  coming  years.  Many  have 
complained  of  extravagance  but  few  have 
actually  practiced  thrift.  There  is  no^ 
greater  need  at  the  present  time  than  a 
nation-wide  thrift  campaign,  a  campaign 
which  will  reach  every  citizen  of  the  United 
States  and  which  will  have  its  effect  upon 
public  opinion  and  upon  every  private,  cor- 
porate and  government  enterprise  in  the 
country. 

In  its  essence  saving  does,  not  mean  so 
much  doing  without  as  it  means  planning — 
a  budget-making,  so  to  speak — ^making  a 
survey  of  all  needs  and  of  all  means  and 
allotting  the  means  to  the  needs  in  such  a 
way  as  to  meet  all  the  important  ones. 
Private  and  public  needs  are  so  great  that 
it  is  absolutely  impossible  to  meet  all  of 
them.  Hence,  it  is  important  that  planning 
shall  be  done  in  order  that  only  the  lesser 
wants  rather  than  more  important  wants 
shall  be  sacrificed.  To  put  it  in  other 
words,  a  campaign  for  saving  is  really  a 
campaign  for  wise  spending. 

A  large  part  of  the  members  of  the  Na- 
tional Tax  Association  are  state  and  local 
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taioiTici»^is.  Many  of  them  are  especially 
interested  m  rxx-gelting,  but  they,  as  well 
ajs  all  othci  taxpayers,  will  also  doubtless 
l>e  intere&t«l  in,  and  able  to  give  both  in- 
dividual   ajid  official   encouragement   to  a 


campaign  which  will  tend  to  increase  the 
common  fund  upon  which  all  must  depend, 
and  at  the  same  time  promote  a  saner  and 
sounder  public  opinion  as  regards  matters 
of  public  and  private  finance. 


THE  CANADIAN  BUSINESS  PROFITS  AND  INCOME 

WAR  TAX  ACTS 

R.  W.   BREADNER 
Commissioner  of  Taxation,  Ottawa 

FVam  nn  sddress  delirered  at  the  AnnuaJ  Convention  of  the  Dominion  Association  of  Chartered 
Accountants,  Montreal,  September  19,  1918 

II.  The  Income  War  Tax  Act,  1917 


Tlii»,  in  u^iy  opinion,  will  be  a  perma- 
rent  act  ar.  loug  as  we  are  alive,  although 
ll'am  alio  '>f  the  opinion  that  the  revenue 
derived  t3if*rcfr'>m  may  act  reach  the 
amount  thst  vtme  of  our  newspaper  friends 
estTmate,  hir.c-1  on  the  wealth  of  the 
ciHiDtrjr. 

In  fumirJiiiig  ret'irn.s  under  this  act, 
gross  inconit:  must  be  shown  in  all  cases, 
and  particitlars  furnished  of  deductions 
claimed.  S«t>ject  to  the  taxpayer's  right 
cfappeat,  the.  officers  administering  the  act 
are  the  judges  of  what  are  proper  deduc- 
tiTTUS  from  gros^  income,  and  tlie  taxpayer 
will  not  be  o^cused  from  liability  for 
omission ,  it  i.s  absolutely  necessary  that  the 
taxpayer  -.hoiild  take  the  department  into 
tiis  confidence,  place  his  cards  on  the  table 
and  let  the  department  decide,  and  I  think 
the.  repufi'.tion  that  the  department  has  in 
carniectiori  wifli  the  business  profits  war 
tajLact  will  lie  maintained  in  the  adminis- 
tration of  !he  income  war  tax  act.  In  a 
taxpayer's,  ^ross  income  should  be  reported 
e\'(2ry  item  of  income  derived  from  any 
source  v.hatcver,  actually  received  or  ac- 
crued, due  in  the  calendar  year  for  which 
the  return  is  made,  whether  received  in 
cash  or  lh>:  injiiivalent  of  cash 

Allow«ii(«  »vill  l)c  made  for  amounts 
received  during  the  year  but  actually  earned 
prior  to  Januaiy  1,  1917.  That  will  not 
apply  to  any  ^ear  in  the  future,  but  the  act 
has  to  have  fiomc  starting  point,  therefore 
the  department  holds  that  the  income  tax- 
able is  that  vdnch  properly  a-  caied  since 
December  U,  J916. 

The  dcparfment  has  also  ruled  that  com- 
panies that  haA  their  accounting  period 
ending  l)et ween  January  I,  1917,  and  June 


30,  1917,  need  not  file  returns  for  1917, 
and  that  companies  having  accounting 
periods  ending  after  June  30  should  file  re- 
turns for  1917  period. 

Bonuses  paid  to  employees  are  income 
of  the  calendar  year  in  which  they  are  re- 
ceived, without  regard  to  any  fiscal  year  or 
other  period  in  respect  of  which  they  may 
have  been  earned  or  paid.  All  persons  in 
receipt  of  free  rent,  or  board,  or  similar 
perquisites  shall  add  to  the  amount  of  their 
income  for  taxable  purposes  the  reasonable 
value  thereof,  because  the  act  provides  that 
personal  and  living  expenses  shall  not  be 
taken  as  a  deduction. 

The  farmer  is  required  to  add  to  his  net 
income  the  value  of  the  goods  that  he  and 
his  family  have  consumed.  And  I  want  to 
say  here  that  there  have  been  hundreds  of 
assessments  made  against  farmers.  The 
other  day  an  assessment  of  nearly  $5,000 
was  made  in  respect  of  1917  income  against 
a  farmer. 

Preferred  dividends  are  not  a  proper  de- 
duction from  the  income  of  a  corporation. 
Stock  dividends  stand  in  the  same  position 
as  cash  dividends  for  the  purpose  of  the 
tax. 

The  income  received  from  Canadian  in- 
dustrial bonds,  even  though  expressed  to 
be  issued  taxfree,  will  be  considered  in- 
come subject  to  taxation.  Royalties  paid 
to  a  proprietor  by  those  allowed  to  develop 
or  use  property  is  to  be  accounted  for  as 
income.  No  deduction  can  be  allowed 
from  the  income  of  the  Canadian  branch 
of  a  foreign  company  in  respect  to  tax  paid 
thereon  to  the  foreign  government.  Taxes 
paid  by  persons  resident  in  Canada  to  for- 
eign governments  in  respect  of  income  aris- 
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ing  within  the  jurisdiction  of  the  foreign 
government  may  be  deducted  in  determin- 
ing taxable  income.  Except  where  the 
buying  and  selling  of  securities  is  the  main 
occupation  of  the  taxpayer,  profits  or  losses 
on  stock  transactions  must  not  be  taken 
into  consideration  in  determining  taxable 
income,  neither  should  losses  sustained 
through  endorsing  notes.  Profits  or  losses 
of  real  estate  corporations  on  sales  prior  to 
the  commencement  of  the  1917  accounting 
period  will  not  be  taken  into  account  for 
income  tax  purposes.  Contingent  reserves 
set  aside  to  provide  against  possible  future 
losses  are  not  a  proper  deduction  from  in- 
come. Money  advanced  by  a  mortgagee 
for  protection  of  his  security  is  a  proper 
deduction  from  mortgage  interest  income, 
and  when  repaid  will  be  taxable  income  for 
the  year  in  which  it  is  repaid,  in  addition 
to  the  interest  received  on  the  mortgage. 
Annual  life  insurance  premiums  paid  by  a 
corporation  for  insurance  on  the  life  of  its 
officers  cannot  Ixi  deducted  as  a  business 
expense. 

Depreciation  consists  of  a  reasonable 
allowance  for  the  wear  and  tear  of  prop- 
erty arising  out  of  its  use  or  employment, 
the  amount  allowed  will  be  the  amount  of 
the  loss  occurring  during  the  year  to  which 
the  returns  relate,  estimated  on  the  cost 
and  the  estimated  lifetime  of  the  property 
with  respect  to  which  such  deduction  is 
claimed. 

There  are  many  other  points,  but  I  think 
it  well  if  I  close  my  remarks  here  and  allow 
you  gentlemen  to  ask  questions  concerning 
points  which  have  not  been  made  clear. 

Q. — If  the  profit  and  loss  account  of  a 
company  determines  the  profits  quarterly, 
can  these  quarterly  profits  be  added  to 
capital  for  the  purpose  of  claiming  an  ex- 
emption as  an  offset  to  the  reduction  caused 
by  payment  of  the  dividend  ? 

A. — No,  that  would  be  contrary  to  the 
provisions  of  the  act. 

Q.  —  Is  a  stock  dividend  declared  and 
paid  out  of  surplus  (created  out  of  profits 
of  years  previous  to  the  income  tax  legis- 
lation) subject  to  individual  income  tax? 
That  is,  will  the  individual  have  to  pay  in- 
come tax  on  this  stock  dividend? 

A.— No. 

Q. — With  reference  to  the  ruling  that  in 
the  computation  of  capital,  goodwill  is  not 
allowed  except  in  so  far  as  it  can  be 
proved  to  be  represented  by   actual  cash 


expenditure,  and  in  view  of  tht  fact  that 
the  principal  asset  of  a  trade  ]japer  pub- 
lishing company  is  its  goodv/ill,  it  is  rep- 
resented that  to  strike  out*g<H>(lv;ni  woufd 
be  unfair.  Where  the  property  has  always 
been  in  the  hands  of  one  coniy.xvy  it  might 
be  fair  to  take  the  loss  which  ,such  com- 
panies invariably  make  in  the  t;ar]y  years 
as  actual  expenditure  on  gooftwill,  but 
where  the  property  has  changed  hands  sev- 
eral times,  as  often  happen*:,  it  may  be  im- 
possible to  ascertain  the  exact  a.i'gregate  of 
such  expenditure. 

A. — The  viewpoint  of  the  i]<.p.irtment  is 
that  goodwill  cannot  be  treated  ur.  an  asset. 
If  it  were  so  treated,  every  company  wouTtl 
have  a  right  to  it.  Therefon  unk-n  specidi 
circumstances  warrant  a  departure  from 
that  rule,  goodwill  cannot  be  r»:garded  as 
an  asset.  There  may  be  cast*;  v/he^e  goo3- 
will  is  represented  by  actual  r.a«h  expen- 
diture for  which  there  is  no  av.-oij  in  such 
cases  it  would  be  fair  to  con'uler  what 
proportion  of  the  asset  claimed  to  be  good- 
will is  represented  by  that  r.arh  expendi- 
ture. Each  such  case  would  have  to  be 
treated  on  its  merits,  but  the  general  rule 
is  that  good--*»iJl  cannot  be  treated  as  "aa 
asset,  because  it  is  nothir,^;  juore  than 
watered  stock,  and  I  do  not  thin^  there  5s 
anyone  who  considers  that  any  value  shoulel 
be  placed  on  watered  stock. 

Q.  —  We  understand  the  piinciple,  but 
this  is  a  general  class  of  busiiit":*!  which  It 
is  submitted  is  an  exception,  ai>cl  that  H 
would  be  a  distinct  hardship  d  good  w*H 
was  not  allowed  as  an  assti  In  their  case. 
Such  publications  could  not  (.•  .:i.quired1n 
the  market  at  anything  likt  the  value  of 
their  physical  assets  only. 

A.  —  That  is  true  in  regajd  to  publica- 
tions owned  by  a  company,  bui  the  same 
treatment  would  have  to  be  ;ir corded  I0 
those  owned  by  a  private  party  or  partner- 
ship;  the  mere  fact  of  being  inrorporated 
as  a  company  should  not  alJov/  that  com- 
pany to  set  up  one  or  two  hundiefl  thousand 
dollars  of  goodwill,  and  tht  partnership 
nothing. 

Q.  —  An  industrial  company  holds  real 
estate,  and  sells  for  cash  a  i^trt  of  its  land 
not  required  for  its  business.  Many  com- 
panies in  British  Columbia  aJv;  like  this. 
The  company  declares  a  divjdend  out  of 
this  special  profit  in  real  e^.tatc.  ThSs 
dividend  I  claim  is  not  subjerl  to  tax.  but 
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how  d.oes  it  aflfect  the  shareholders  liable 
ta  the  supertax? 

.A.  —  The  receipt  of  that  dividend  by  a 
shareholder  would  be  a  return  of  capital 
largely;  it. is  only  actual  income  that  would 
be  taxable.  The  act  provides  that  there 
shall  be  an  allowance  made  for  depletion 
of  mines,  etc.  .  The  same  principle  has  to 
l?e  extended  to  timber  limits,  and  the  de- 
pletion of  real  estate,  etc.  It  is  a  question 
of  fact  what  proportion  of  that  is  income 
and  what  proportion  return  of  capital. 

Q.  ^-  A  large  company  holds  a  big  lii^.e 
of  war  bonds  and  declares  a  stock  dividend 
out  of  the  interest  received  thereon  by  buy- 
ing and  distributing  further  war  bonds.  It 
1^  presumed  that  this  dividend  is  not  sub- 
ject to  income  tax. 

A. — Tf  the  bonds  have  been  issued  by  the 
Dominion  government  taxfree,  the  depart- 
ment cannot  tax  the  income  derived  from 
tliem,  whether  paid  in  cash,  or  stock  divi- 
flend,  or  however  paid. 

Q.— -In  case  of  a  concern  selling  their 
product  on  long  deferred  payments,  such 
as  a  retail  piano  business,  is  it  your  ruling 
that  the  taxable  profits  consist  of  the  sur- 
plus added  as  a  result  of  the  sales  during 
!he  acc'ounting  period,  or  of  the  realized 
profits' actually  received,  whether  the  sales 
were  made  during  that  period  or  in  earlier 
years? 

A.  —  It  is  the  profit  made  during  the 
accounting  period  that  is  taxable.  A  mer- 
chant engaged  in  that  business  should  set 
aside  a  "reasonable  reserve  for  bad  debts, 
ind  it  is  net  profits  that  are  taxable. 

Q. — I  happen  to  know  that  your  ruling 
is  different  from  that  of  the  United  States 
government.' 

A. — We  are  not  guided  by  that. 

Q. — In  the  case  of  the  piano  dealer  who 
has  the  sale  notes  on  his  books,  and  who 
wisely  makes  provision  for  the  losses  he 
may  sustain  on  the  notes  taken  that  year  ; 
is  that  a  provision  for  future  losses? 

A.  —  That  is  a  current  loss;  it  is  the 
amount  applying  to  that  period.  The  in- 
come tax  act  came  into  force  January  1, 
1917.  All  accounts  receivable  on  the  books 
of  the  taxpayer  at  that  date  are  capital. 
Now  we  only  want  to  tax  the  income  that 
has  properly  accrued  for  the  1917  account- 
ing period,  the  net  profits  for  that  period 
are  what  is  taxable,  and  against  the  sales 
of  that  period  they  should  set  aside  suffi- 
cient reserve  to  meet  the  bad  debts  of  that 
period. 


Q. — Certain  legislation  was  enacted  by 
Avhich  certain  industries  were  practically 
ruled  out  of  business,  such  as  the  distil- 
leries and  the  breweries :  how  would  you 
propose  to  deal  with  the  depreciation  down 
to  the  vanishing  point  of  the  investment  in 
those  industries? 

A.  —  I  wish  to  say  that  conditions  that 
prevail,  say  in  British  Coliunbia,  are  en- 
tirely diflferent  from  conditions  in  Quebec, 
where  the  breweries  are  still  doing  busi- 
ness. The  act  provides  that  the  profits 
made  during  each  and  every  accounting 
l)eriod  shall  be  taxable.  Each  accounting 
period  must  be  taken  by  itself.  But  I  can 
understand  a  brewer,  or  even  a  merchant 
engaged  in  the  wine  and  spirit  business, 
having  a  great  many  accounts  on  his  books 
which  would  have  been  perfectly  good  if 
the  business  had  continued,  but  which  as  a 
result  of  the  prohibition  legislation  have 
l)ecome  worthless.  In  the  adjustment  of 
the  assessment  those  worthless  accounts 
must  be  considered. 

Q. — But  as  to  land,  buildings  and  plant? 

A. — The  plant  has  to  be  depreciated  by 
a  reasonable  amount ;  there  is  a  certain 
residual  value.  That  is  a  question  of  fact 
in  each  case;  one  cannot  make  a  general 
rule. 

Q. — Have  you  in  mind  in  that  connec- 
tion the  depreciation  allowed  persons  who 
created  works  for  the  manufacture  of 
munitions  of  war,  where  the  government 
allowed  such  a  price  for  the  product  as 
would  enable  them  to  write  off  the  whole 
plant,  besides  a  reasonable  profit? 

A.  —  Well,  that  arrangement  was  made 
by  the  imperial  munitions  board,  not  by 
the  Dominion  government.  According  to 
rumor,  they  had  two  classes  of  contracts : 
one  was  at  a  certain  price  which  included 
the  cost  of  installing  the  machinery;  the 
other  did  not. 

Q.  —  A  partnership  is  subject  to  both 
normal  and  supertax ;  a  company  is  not ; 
and  in  the  discu.ssion  before  the  House  it 
was  stated  that  you  propose  to  equalize 
that  by  taxing  the  man  who  receives  the 
dividend.  How  do  you  propose  to  over- 
come the  possibility  whereby  under  that 
state  of  things  the  company  can  undersell 
a  partnership  to  the  extent  of  the  differ- 
ence? 

A. — The  question  you  raise  is  one  with 
respect  to  legislation  ;  I  am  only  dealing 
with  the  administration  of  the  act.  But  I 
would  point  out  that  to  a  certain  extent 
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that  has  been  remedied ;  that  in  respect  to 
the  accounting  periods  of  1918  and  there- 
after the  tax  paid  by  the  corporation  will 
be  6  per  cent  instead  of  4  per  cent.  Four 
per  cent  is  the  normal  tax,  and  the  share- 
holder will  only  receive  credit  to  that  ex- 
tent, not  for  6  per  cent;  so  there  is  a  dif- 
ference of  2  per  cent. 

Q.  —  A  lumber  concern  with  a  large 
plant,  Avhose  share  capital  is,  say  $100,000, 
with  a  bond  liability  of  $75,000,  secured 
by  a  mortgage  on  all  their  property  except 
lumber  and  stock  in  trade,  and  with  a 
large  loan  liability  unsecured,  bought,  a 
few  years  ago,  a  portable  mill  for  $50,000, 
used  in  the  course  of  their  business,  and  of 
course  it  came  under  this  mortgage.  They 
have  since  sold  this  mill  for,  say  $150,000, 
which  amount  was  appropriated  to  the 
liquidation  of  the  unsecured  loan.  No  de- 
preciation has  been  charged  against  profit 
and  loss  for  any  of  the  years  on  fixed  plant 
and  machinery,  and  no  dividends  ever  paid. 


[concluded] 


Would  this  apparent  profit  of  $100,000  be 
taxable? 

A. — If  the  total  assets  were  sold  outright, 
that  is  a  sale  of  capital,  it  is  not  profits 
from  operation.  It  is  the  sale  of  a  capital 
asset. 

Q.  —  Suppose  the  sale  of  capital  assets 
produces  a  large  profit,  is  that  taxable? 

A.  —  The  profits  taxable  are  profits 
earned  in  the  operation  of  the  business. 

Q. — Suppose  someone  bought  a  boat  for 
$50,000  and  sold  it  for  $200,000,  is  that 
profit  taxable? 

A. — Unless  the  business  of  the  person  is 
buying  and  selling  boats,  no.  And  that  is 
in  accordance  with  the  decision  of  the 
privy  council  in  Great  Britain.  Take,  for 
instance,  the  Hudson  Bay  Co. :  they  have  a 
large  area  of  land ;  they  are  selling  it. 
Ihe  decision  of  the  privy  council  is  that 
they  are  a  trading  company  and  the  profits 
made  in  respect  of  that  land  is  not  income 
for  income  tax  purposes  in  Great  Britain ; 
it  is  the  return  of  capital. 


THE  TAXATION  OF  INCOMES   UNDER  THE  NEW 
HAMPSHIRE  CONSTITUTION 


A  NEW  SOURCE  OF  REVENUE 

Address  of  Albert  O.  Brown,  Chairman  of  the  State  Tax  Commission,  at  the  Annual  Conference  of  the 
Association  of  New  Hampshire  Assessors  at  Manchester,  December  i8,  1918 


Under  the  New  Hampshire  constitution 
no  property  is  taxable  unless  designated  as 
such  by  the  legislature,  but  all  so  desig- 
nated is  assessed  proportionally — that  is,  at 
the  same  rate  in  the  same  taxing  district. 
The  legislature  having  acted  in  the  prem- 
ises, all  property  is  now  divided  into  two 
classes,  one  in  which  equal  values  are  taxed 
equally  and  one  in  which  values  however 
great  are  not  taxed  at  all. 

The  act  of  1772  added  "all  stock, 
whether  money  in  hand  or  at  interest,  more 
than  the  owner  gives  interest  for,"  to  the 
classes  of  property  previously  made  subject 
to  taxation.  This  ancient  statute  well  ex- 
presses the  present  law  controlling  the  taxa- 
tion of  intangibles.  "  Money  on  hand,"  as 
several  revisions  have  made  the  statute  now 
to  read,  is  held  to  include  money  on  deposit 
elsewhere  than  in  savings  banks  and 
"  money  at  interest  "  to  embrace  that  rep- 
resented bv  bonds,  notes,  accounts  and  all 


other  interest-bearing  obligations  whether 
reduced  to  writing  or  not.  Receivables 
without  interest  are  not  taxable. 

The  severity  of  the  law  is  greatly  les- 
sened by  the  right  to  offset  debits  against 
money  and  credits.  Shrewd  men  see  to  it 
that  on  the  first  day  of  April  they  are  pay- 
ing interest  on  a  sum  sufficiently  large  to 
balance  their  cash  and  interest-bearing  re- 
ceivables. 

Ne\'ertheless  the  law  has  operated  to 
discourage  investments  in  bonds  during  the 
century  and  a  half  of  its  existence,  and 
especially  for  the  last  half-dozen  years 
during  which  the  sworn  inventory  require- 
ments have  been  rigidly  enforced.  Much 
money  belonging  to  trusts  and  to  women 
that  would  naturally  be  found  in  under- 
lying securities,  has  been  put  into  the  pre- 
ferred shares  of  the  railroads  and  great 
industrial  corporations.  This  would  not  be 
altogether  unfortunate  if  it  were  all,  but  it 
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is  not  all.  Large  sums  have  gone  into 
stocks  preferred  in  name  only  and  into 
common  shares  of  little  value.  Many 
people  have  become  the  victims  of  pro- 
moters and  of  local  and  traveling  salesmen. 
These  movements  will  be  the  better  under- 
stood if  it  is  remembered  that  in  this  state 
corporate  stocks  are  constitutionally  tax 
free. 

To  encourage  agriculture  the  legislature 
of  1911  exempted  from  taxation  money 
loaned  at  a  rate  of  interest  not  exceeding 
5  per  cent  and  secured  by  note  and  mort- 
gage on  real  estate  situated  in  New  Hamp- 
shire. To  aid  the  public  credit  the  legis- 
lature of  1913  exempted  New  Hampshire 
state,  county  and  municipal  bonds  bearing 
interest  at  a  rate  not  exceeding  5  per  cent. 
But  the  volume  of  securities  affected  by 
these  two  acts  is  not  sufficient  to  change  the 
general  situation. 

The  entire  omission  or  exemption  of  the 
bonds  of  privately  owned  corporations 
which  to  a  greater  extent  than  any  other 
security  represent  money  at  interest,  al- 
though within  the  power  of  the  legislature, 
has  found  no  favor  with  that  body.  Their 
classification,  though  beyond  the  power  of 
the  legislature,  has  been  the  subject  of 
much  discussion  by  the  people  and  of  occa- 
sional consideration  by  constitutional  con- 
ventions. The  friends  of  classification  in 
the  convention  of  1912  procured  the  sub- 
mission of  an  amendment  empowering  the 
legislature  "  to  specially  assess,  rate  and 
tax  growing  wood  and  timber  and  money 
at  interest,"  and  to  tax  incomes  from  the 
stock  of  foreign  corporations  and  money  at 
interest  and  to  graduate  the  tax.  But  the 
coalition  of  lumber  men  and  bond-holders 
failed  and  the  joint  amendment  was  re- 
jected at  the  polls  by  a  few  votes. 

It  is  doubtful  if  anything  has  yet  been 
lost  by  the  defeat  of  the  amendment.  It  is 
believed  that  to  the  present  time  the  faith 
of  the  New  Hampsliire  legislator  in  the 
fairness  and  adequacy  of  the  general  prop- 
erty tax  has  remained  unshaken  even  in  the 
face  of  much  argument  and  many  figures. 
Had  the  amendment  been  ratified  he  prob- 
ably would  not  yet  have  invoked  its 
authority. 

This  paper  now  turns  from  the  beaten 
paths  of  taxation  into  ways  that  were  un- 
trodden prior  to  about  four  years  ago. 
Governor  Spaulding  in  his  message  to  the 
legislature  of    1915    said,    "I   recommend 


that  intangibles  now  taxed,  be  exempted 
from  taxation,  but  that  the  revenue  from 
all  intangibles,  including  stocks,  be  taxed 
at  the  rate  applied  to  all  other  property." 

He  supported  this  recommendation  with 
the  statements  ( 1 )  that  the  tax  on  bonds 
and  mortgages  often  took  more  than  half 
the  income,  falling  most  heavily  on  widows 
and  trustees,  (2)  that  the  propo.sed  tax 
would  increase  our  revenues,  and  (3)  that 
it  would  induce  citizens  of  other  states  to 
come  to  us  to  live.  The  first  and  third 
arguments  lost  their  strength  when  the 
supply  of  liberty  bonds  free  of  local  taxes 
became  plentiful.  The  second  is  as  valid 
as  ever  and  will  be  more  so  as  the  need  of 
additional  revenue  develops. 

In  pursuance  of  this  recommendation  a 
bill  providing  that  personal  estate  liable  to 
be  taxed,  should  include  money  received 
during  the  year  preceding  the  first  day  of 
April  as  dividends  upon  shares  and  as  in- 
terest upon  money  loaned,  whether  repre- 
sented by  Iwnds  or  otherwise,  was  framed, 
introduced  and  referred  to  the  appropriate 
committee.  It  necessarily  exempted  the 
securities  themselves  that  produced  the  in- 
come to  be  taxed. 

An  opinion  of  the  justices  of  the  supreme 
court  to  the  effect  that  the  proposed  law 
was  within  the  power  of  the  legislature 
and  if  enacted  would  be  valid,  was  ob- 
tained.' Public  hearings  were  had.  Pro- 
fessor Bullock  came  to  Concord  and  said 
much  in  favor  of  a  change  in  the  method 
of  taxation  of  intangibles  but  very  little  in 
favor  of  the  pending  bill  except  that  it  was 
a  step  in  the  right  direction,  a  l>cginning, 
so  to  speak. 

Then  was  witnessed  one  of  the  most 
curious  of  spectacles.  The  lion  and  the 
lamb  did  not  lie  down  together,  but  they 
stood  up  together  and  fought  the  common 
enemy  side  by  side.  The  capitalist,  who 
wanted  securities  taxed  little  and  the  far- 
mer who  wanted  them  taxed  much,  ad- 
vanced with  equal  steps  to  the  attack.  The 
bill  was  defeated. 

Out  of  the  agitation,  however,  came  a 
call  for  a  constitutional  convention.  Such 
a  convention  assembled  in  June  last,  and 
after  a  session  of  three  days  adjourned  to 
be  rea.ssembled  after  the  war,  probably  in 
the  winter  of  1919-1920. 

There  is  pending  before  the  convention 
a  resolution  to  submit  to  the  people  for 
1  In  re  Opinion  of  Justices,  93  Atl.  311. 
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ratification  an  income  tax  amendment.  If 
this  resolution  is  adopted  and  the  amend- 
ment is  ratified  as  well  as  submitted,  an 
entirely  new  source  of  revenue  will  be 
available  in  the  shape  not  only  of  dividends 
on  stocks  and  interest  on  bonds  and  other 
credits  but  also  of  returns  from  all  kinds 
of  business  and  from  personal  effort.  The 
resolution  may  be  too  wide  but  it  is  well 
directed,  and  if  properly  amended,  will 
command  much  support. 

This  is  a  period  of  growth  and  enlarge- 
ment in  public  expenditures.  The  pressure 
of  the  federal  government,  induced  by  the 
war,  has,  it  is  true,  repressed  some  local 
activities.  But  when  the  pressure  is  re- 
moved, these  activities  will  expand  into 
greater  volume  with  greater  requirements. 
Moreover,  the  inflation  of  the  war,  and,  it 
may  be  added,  its  extravagance  and  waste, 
will  extend  their  influence  to  state  and 
municipal  outlays.  Already  there  is  seen 
an  oncoming  and  ever-rising  wave  of  taxa- 
tion that  threatens  to  overwhelni  us.  It  is 
apparent  in  this  year's  unprecedented  in- 
crease of  $814,000  in  our  local  assessments 
alone.  It  is  observed  in  additional  state 
expenditures,  amounting  to  a  very  large 
sum,  and  not  yet  reflected  in  taxation. 

How  is  the  new  demand  for  revenue  to 
be  met?  It  may  be  said  it  can  be  averted. 
This  is  in  a  great  measure  true,  but  it  is 
equally  true  that  it  will  not  be  averted. 
The  farmers  control  probably  200  out  of 
the  224  towns  in  the  state.  If  their  taxes 
threaten  to  be  excessive  they  can  vote  down 
the  appropriations.  Manufacturers  and 
merchants,  using  the  terms  in  the  broadest 
sense,  are  charged  with  the  management  of 
the  remaining  towTis  and  all  the  cities.  If 
their  taxes  are  too  high  it  is  their  own 
fault.  The  fact  is,  however,  that  the  people 
directly  and  through  their  representatives, 
will  continue  to  vote  larger  and  larger 
sums  for  public  charges,  and  will  then 
gnunble  about  their  taxes  as  they  have 
done  from  time  immemorial.  And  the  ques- 
tion as  to  how  the  demand  for  more  revenue 
is  to  be  met  must  be  repeated. 

Tangible  property,  from  which  the  most 
of  our  revenue  is  derived,  can  stand  some- 
thing more  in  the  way  of  assessment  without 
confiscation,  but  we  are  nearing  the  limit  of 
endurance.  It  is  imperative,  therefore,  that 
additional  subjects  for  taxation  should  be 
found. 

It  has  already  appeared  that  the  consti- 


tutional convention  of  1912,  and  Governor 
Spaulding  three  years  later,  turned  to  in- 
tangibles for  relief.  Unquestionably  here 
is  a  great  reservoir  of  untaxed  and  partly 
taxed  wealth.  It  will  be  tapped  whenever 
the  demand  for  more  revenue  becomes  suffi- 
ciently insistent,  and  it  is  right  that  it 
should  be  tapped. 

Those  who  possess  intangibles,  whether 
with  or  without  other  property,  are  able  to 
hold  them  only  because  of  the  protection 
afforded  by  the  state.  The  courts  are  open 
to  these  persons  and  the  police  are  at  their 
service.  They  are  entitled  to  attend  and  to 
send  their  children  to  the  public  schools. 
The  streets,  sewers,  sidewalks  and  lights 
are  for  their  use.  And  in  case  they  come 
to  want  they  are  entitled  to  support  at  the 
public  expense.  In  return  they  surely  ought 
to  contribute  something  on  account  of  their 
intangible  wealth  to  maintain  the  govern- 
ment from  Avhich  all  these  benefits  are  de- 
rived. On  the  other  hand,  they  cannot  be 
expected  to  pay  a  full  tax  for  the  owners 
of  the  property  represented  by  their  paper 
certificates  and  promises. 

It  is  entirely  feasible  from  a  practical 
point  of  view,  to  classify  stocks  and  credits 
for  direct  taxation  at  a  rate  commensurate 
with  their  ability  to  pay.  This  has  been 
done  in  several  jurisdictions  and  a  flat  tax 
of  about  four  mills  on  the  dollar  has  been 
found  to  afford  a  large  return  and  to  be 
otherwise  satisfactory'.  The  same  practical 
result  may  be  reached,  however,  by  resort- 
ing to  shares  and  money  at  interest  in- 
directly through  their  income.  And  a  tax 
on  incomes  has  some  advantages  that  classi- 
fication as  heretofore  proposed  in  this  state, 
does  not  possess.  It  may  be  made  to  apply 
to  returns  from  business  and  personal  earn- 
ings as  well  as  from  intangibles.  On  this 
principle  a  law  has  been  enacted  in  Massa- 
chusetts which  is  said  to  be  eminently  suc- 
cessful. 

Probably  no  authority  for  classification 
or  for  an  income  tax  in  the  technical  sense 
of  the  word  can  be  found  in  our  organic 
law.  These  devices  were  beyond  the  need 
and  the  philosophy  of  the  fathers.  Conse- 
quently they  are  not  within  the  provisions 
of  the  great  compact  the  fathers  formu- 
lated. If  they  are  to  be  legalized  it  must 
be  under  an  amendment. 

If  the  constitutional  convention  now  in 
recess,  shall  submit  and  the  people  ratify  a 
reasonable  income  tax  amendment  we  shall 
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lie  prepared  for  an  emergency  that  seems 
to  be  close  at  hand.  But  if  such  an  amend- 
ment fails,  either  in  the  convention  or  at 
the  polls  what  is  the  situation? 

There  is  no  method  of  amending  the 
constitution  except  tlirough  a  convention. 
It  is  provided  in  the  instrument  itself  that 
at  the  e.xpiration  of  every  seven  years  the 
sense  of  the  people  shall  be  taken  upon  the 
subject  of  revising  the  constitution.  Yet 
but  seven  conventions  have  assembled  in 
pursuance  of  this  provision  in  the  history 
of  the  state,  an  average  of  one  in  19  years. 
Moreover,  a  period  of  four  years  must  nec- 
essarily intervene  between  the  initial  vote 
of  the  legislature  looking  toward  a  conven- 
tion and  the  approval  of  any  statute  en- 
acted under  any  amendment  submitted  by 
that  convention.  Therefore  it  might  be 
that  the  people  could  not  well  wait  for  the 
operation  of  machinery  the  speed  of  which 
they  are  unable  to  accelerate.  In  such 
circumstances  can  there  be  any  possible 
relief? 

It  is  believed  a  more  or  less  satisfactory 
enactment  in  the  nature  of  an  income  tax 
law  can  be  supported  under  the  constitu- 
tion as  it  is.  The  money  derived  from 
dividends  and  coupons  is,  according  to  the 
law  of  this  state,  property  upon  which  a 
tax  may  be  a.ssessed.  The  same  thing  is 
doubtless  true  of  incomes  from  other 
sources.  The  rate  would  need  to  be  that 
imposed  upon  other  property  in  the  same 
taxing  district,  and  the  assessment  would 
in  reality  be  a  property  tax  and  not  an 
income  tax.  But  the  terminology  of  taxa- 
tion is  relatively  unimportant. 

There  are  now  246  taxing  districts  in 
New  Hampshire.  They  are  made  up  of 
the  state,  the  ten  counties,  the  eleven  cities 
and  the  224  towns.  A  separate  and  dis- 
tinct tax  is  assessed  in  each  of  these  dis- 
tricts pursuant  to  a  method  that  has  come 
down  to  us  from  colonial  times  and  has  re- 
ceived the  approval  of  130  years  of  govern- 
ment under  the  constitution.  The  rate  in 
the  several  districts  varies  according  to  the 
size  of  tlie  inventories  returned  and  the 
amount  of  money  to  l)e  raised.  It  is  con- 
ceivable that  if  regard  were  had  to  frac- 
tions and  tliere  were  more  latitude  as  to 
overlay  there  might  this  very  year  be  as 
many  different  rates  as  there  are  taxing 
districts.  As  it  is,  we  have  many  coinci- 
dences, but  there  were  nevertheless  at  the 
last  assessment  114  different  rates  in  New 


Hampshire.  Waterville  with  a  rate  of  28 
cents  on  the  $100  is  at  one  end  of  the  scale 
and  Jefferson  with  a  rate  of  $3.30  at  the 
other.  Vet  the  taxes  made  by  the  use  of 
these  two  rates,  each  in  its  own  town  of 
course,  may  be  reasonable  and  proportional 
within  the  meaning  of  the  constitution. 

The  taxation  of  polls  and  of  inheritances 
has  no  place  in  this  discussion.  It  rests  in 
each  case  upon  independent  authority  and 
is  not  affected  by  the  rule  of  proportion. 
That  rule  has  been  held,  however,  as  ap- 
pears above,  to  apply  to  taxes  on  income  as 
well  as  to  taxes  on  other  property.  But  the 
necessity  of  applying  to  income,  if  a  proper 
return  is  to  be  had  therefrom,  a  higher  rate 
than  other  property  can  bear,  prevents  the 
taxation  of  both  classes  at  the  same  time  in 
the  same  district. 

At  present  the  corpus  or  principal  of 
property  bears  the  entire  tax  burden  to  the 
exclusion  of  income.  But  so  far  as  the 
constitution  is  concerned,  the  situation 
might  be  reversed.  We  might  if  we  desired, 
discontinue  the  tax  on  all  property  except 
income  and  resort  to  that  alone  for  the  full 
support  of  government.  The  change  would 
involve  merely  the  substitution  of  income 
for  the  property  now  taxed,  as  the  subject 
of  taxation.  The  machinery  now  in  use 
and  the  methods  now  employed,  would  have 
to  be  changed  but  little  if  at  all.  More- 
over, any  classes  of  income  could  be  omitted 
or  exempted  from  all  taxation  as  certain 
classes  of  other  property  now  are.  There 
would,  of  course,  in  every  district  be  a  tre- 
mendous decline  in  the  valuation  returned 
and  a  corresponding  increase  in  the  rate 
imposed. 

This  scheme  of  substitution,  though  per- 
fectly constitutional,  is  thought  to  be  im- 
practicable in  the  cities  and  towns  because 
of  the  difficulty  of  .segregating  enough  in- 
come to  bear  at  any  reasonable  rate  the 
whole  burden  of  taxation.  It  will,  there- 
fore, receive  no  further  attention  in  this 
paper. 

In  the  district  of  the  stale,  conditions 
are  different.  The  revenue  required  is  rela- 
tively much  less  than  in  the  municipalities. 
It  amounts  on  the  basis  of  recent  years,  to 
about  two  millions  of  dollars  annually.  Of 
this  sum  about  $700,000  is  received  from 
fees,  licenses,  excises,  inheritances  and 
other  sources  independent  of  property  taxes. 
Approximately  $750,000  is  supplied  by  the 
direct  state  tax,  a  property  tax  assessed  and 
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collected  for  the  state  liy  the  cities  and 
towns.  The  balance  of  $550,000  is  derived 
from  the  railroads  and  certain  other  public 
service  companies  which  the  state  itseli 
assesses  and  a  part  of  whose  taxes  in  the 
case  of  the  railroads  and  the  whole  of 
whose  taxes  in  the  case  of  the  other  com- 
panies, it  retains  for  its  own  use.  These  are 
also  property  taxes. 

As  most  of  these  public  service  com- 
panies extend  into  several  and  some  of  them 
into  all  of  the  counties,  it  is  believed  their 
taxes  might  be  assessed  by  or  for  the  benefit 
of  the  counties  as  they  are  now  assessed  Ity 
and  for  the  benefit  of  the  state.  The  reve- 
nue from  this  source  would  meet  fully  75 
per  cent  of  all  county  requirements.  There- 
fore the  direct  county  tax,  which  might 
need  to  be  retained,  would  shrink  to  small 
proportions  and  become  comparatively  un- 
important. 

Now  by  forgoing  the  direct  state  tax  and 
relinquishing  to  the  counties  all  right  to 
the  public  service  taxes  now  received  and 
retained  by  it,  the  state  would  divest  itself 
of  all  property  taxes  whatsoever,  and  of 
course  of  all  rates  of  taxation.  There 
would  be  a  consequent  loss  of  revenue  rep- 
resented by  the  sum  of  the  direct  state  tax 
and  the  relinquished  public  service  taxes 
amounting  to  about  $1,300,000.  This 
could  easily  be  made  good  by  imposing  a 
new  state  property  tax  on  the  income  from 
intangibles  at  an  adequate  though  uniform 
rate.  As  there  would  then  be  but  one  rate 
of  taxation  there  could  be  no  lack  of  pro- 
portion. 

For  the  purposes  of  argument  the  esti- 
mate of  well-informed  men  that  there  are 
in  New  Hampshire  $500,000,000  in  stocks, 
bonds  and  interest-bearing  credits,  may  be 
accepted.  This  includes  the  $120,000,000 
owned  by  the  savings  banks  but  excludes 
national  bank  stock,  bonds  the  state  has 
no  power  to  tax  and  the  holdings  of  cor- 
porations whose  property  is  exempted  by 
law.  Now  if  the  average  rate  of  return 
from  these  shares  and  obligations  is  as  much 
as  six  per  cent,  as  is  probable,  because  of  the 
great  preponderance  of  stocks,  the  annual 
income  is  $30,000,000.  It  is  plain  that  a 
tax  of  63^  per  cent  on  this  sum  would  yield 
$1,950,000.  This  added  to  the  $700,000 
derived  from  fees,  licenses  and  the  like, 
should  supply  the  state  with  all  the  revenue 
needed  in  any  peaceful  year  for  a  very  long 
period  of  time. 


But  it  may  be  said  that  $500,000,000  is 
too  large  an  estimate.  This  is  very  likely 
true.  It  may  not  seem  so,  however,  to  those 
who  reflect  that  in  the  last  year  and  a  half 
the  people  of  this  state  have  paid  out  $75,- 
000,000  of  cash  for  liberty  l)onds  and 
thrift  stamps  and  other  millions  for  war 
work,  without  depleting  their  bank  accounts 
perceptibly  or  scratching  the  surface  of 
their  intangible  investments.  From  the 
first  year's  operation  of  the  income  tax  law 
in  Massachusetts  it  appears  that  there  are 
$3,500,000,000  of  intangibles  in  that  Com- 
monwealth, and  this  vast  sum  does  not  in- 
clude the  huge  volume  of  securities  that  are 
not  within  the  purview  of  the  statute  or 
are  exempted  by  it,  amounting  to  nobody 
knows  how  many  billions  of  dollars.  In 
view-  of  these  facts,  one  may  be  pardoned 
for  concluding  that  the  foregoing  esti- 
mate of  intangibles  in  this  state  may  not 
be  too  high. 

It  is  interesting  to  note  that  the  tax  sug- 
gested would  amount  to  a  trifle  less  than 
four  mills  on  the  dollar  of  the  principal  of 
the  securities  from  which  the  income  is  de- 
rived, a  rate  that  has  been  much  in  favor 
in  states  where  intangibles  have  been  classi- 
fied. It  is  also  interesting  to  note  that  only 
the  returns  from  intangibles  are  included  in 
the  estimate.  The  very  large  income  from 
personal  effort  as  well  as  that  from  other 
sources,  is  not  considered  at  all. 

This  plan  would  give  the  state  as  a  state 
an  adequate  and  desirable  system  of  taxa- 
tion. Flexibility  would  be  one  of  its  chief 
merits.  The  varying  demands  for  revenue 
could  generally  be  met  by  fractional 
changes  in  the  rate  of  taxation.  If  enough 
w^ere  not  supplied  in  this  way  recourse  could 
be  had  to  the  great  volume  of  income  from 
occupations  and  from  business  of  some  or 
all  sorts,  which  for  a  time  at  least  it  should 
not  be  necessary  to  touch.  Moreover,  the 
tax  would  be  easy  to  assess,  as  the  amount 
of  income  could  be  ascertained  and  returned 
by  the  party  taxed,  as  it  now  is  under  the 
federal  law.  And  it  would  also  be  easily 
collected  since  it  could  always  be  taken 
from  income  without  liquidating  fixed  and 
unproductive  property  as  is  sometimes  nec- 
essary under  the  present  system. 

The  counties  would  in  no  way  be  preju- 
diced by  the  plan.  Indeed  the  bulk  of  their 
revenue  would  be  received  with  greater 
promptness  and  certainty  than  if  involved 
in  settlements  with  a  score,  more  or  less,  of 
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cities  and  towns.  Settlements  would  still 
be  necessary  but  they  would  be  reduced  in 
importance  and  much  simplified. 

The  cities  and  towns  would  need  to  sacri- 
fice the  savings  bank  tax  of  about  $650,000 
and  a  small  and  rapidly  decreasing  sum 
derived  from  the  direct  ta.xation  of  money 
at  interest,  as  such  taxes  would  of  course 
have  to  be  discontinued.  On  the  other 
hand,  they  would  be  relieved  of  the  direct 
state  tax  now  amounting  to  $750,000  and 
sure,  if  continued,  to  be  increased  year  by 
year.  The  annual  net  saving  to  these  mu- 
nicipalities would  be  very  considerable. 
And  the  burden  of  maintaining  the  state 
government  to  the  extent  of  tlie  property 
taxes  now  devoted  to  that  purpose — that  is. 
the  state  tax  of  $750,000,  just  mentioned, 
and  the  $550,000,  plus,  of  public  service 
taxes  now  retained  by  the  state,  or  upward 
of  $1,300,000  in  all,  and  the  necessary  in- 
crease thereof — would  in  the  form  of  a  tax 
on  income,  be  shifted  to  the  shoulders  of 
the  wealthy  and  well-to-do  who  now  escape 
taxation  as  far  aus  their  intangibles  are  con- 
cerned. 

The  county  tax  apportioned  to  the  cities 
and  towns  as  at  present,  would  be  so  incon- 
siderable as  to  afford  slight  inducement  for 
undervaluation,  and  if  the  suggested  dis- 
tribution of  receipts  from  public  service 
taxes  were  made  to  the  counties  in  propor- 
tion to  their  taxable  property  there  would 
be  a  strong  tendency  toward  full  valuations. 

This  study  has  been  made  in  spare  hours 
for  the  purposes  of  entertainment  as  well 
as  utility.  It  has  been  prompted  by  a  firm 
conviction  that  we  are  on  the  eve  of  the 
taxation  of  income,  either  by  constitutional 
authority  or  otherwise.  Under  an  appro- 
priate amendment  a  technical   income  tax 


might  be  enacted,  one  to  aid  the  general 
property  tax  in  every  district  but  not  wholly 
to  take  its  place  in  any.  It  would  almost 
certainly  have  graduated  and  progressive 
features  and  be  broad  and  comprehensive 
in  its  application.  But  unless  the  requisite 
constitutional  concession  is  speedily  ob- 
tained, the  less  desirable  plan  outlined  in 
this  paper  will  need  to  be  adopted  or  some 
substitute  found. 

Note:  The  arguments  above  stated  were 
chiefly  directed  to  the  taxation  of  income 
from  intangibles  because  as  so  limited,  they 
seemed  the  more  certain'  of  early  accept- 
ance. A  tax  on  income  from  all  sources 
was,  however,  suggested.  If  this  plan  were 
adopted,  ample  revenue  for  state  purposes 
could  be  provided  at  a  low  rate.  The 
actual  net  income  returned  by  New  Hamp- 
shire under  the  federal  law  in  1916,  which 
vear  furnishes  the  latest  figures  now  avail- 
able, was  $34,419,226.  Add  to  this  the 
like  income  received  by  the  savings  banks 
and  the  total  is,  in  a  round  amount,  $40,- 
000,000.  Probably  the  current  sum  is  much 
larger.  But  four  'per  cent  of  $40,000,000 
is  $1,600,000.  This  sum,  together  with 
the  non-property  taxes  of  $700,000,  by 
common  consent  largely  to  be  increased  by 
new  inheritance  taxes,  should  satisfy  the 
state's  needs  for  an  indefinite  time.  Copies 
of  all  federal  returns  might  be  required  to 
be  sent  to  the  tax  commission  for  assessment 
of  taxes  in  accordance  therewith.  Then  it 
could  be  made  the  duty  of  the  taxpayers  to 
remit  to  the  commission,  the  state  treasurer 
or  some  other  designated  authority. 

If  the  plan  of  taxing  income  from  intan- 
gibles alone  were  preferred,  the  proposed 
additional  inheritance  taxes  would  neces- 
sarily reduce  the  rate  materially. 


SOME  OBSERVATIONS  ON  THE  PROPOSAL  TO  TAX 
PUBLIC  SERVICE  COMPANIES  BY  A  PROGRES- 
SIVE RATE  ON  GROSS  RECEIPTS 


ALFRED   E.   HOLCOMB 


In  the  taxation  of  public  utilities  a  de- 
cided tendency  has  manifested  itself  to  dtj 
so  by  reference  to  earnings  rather  than  by 
valuation.  The  arguments  in  favor  of  this 
method  were  perhaps  first  carefully  con- 
sidered in  the  report  of  the  fjntario  Rail- 
way Commission  of  1905.  Then  followed 
the  report  of  the  California  Special  Com- 


mission of  1906  and  nx)re  recently  those  of 
the  Connecticut  Special  Commission  of 
1913  and  the  Nebraska  Special  Commis- 
sion of  1914.  Meanwhile,  the  system  has 
been  working  regularly  for  many  years  in 
Minnesota  and  its  results  have  been  sub- 
jected to  more  or  k-ss  constant  analysis  and 
study  by  the   Minnesota  Tax   Commission 
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particularly  in  its  reports  of  1908,  1910 
and  1912. 

The  adoption  of  this  method  of  taxation 
is  only  possible  in  states  where  constitu- 
tional provisions  permit,  and  it  is  therefore 
impossible  in  those  states  where  the  so- 
called  "  uniform  rule  "  of  taxation  exists. 
In  the  few  states  where  such  a  rule  does 
not  obtain,  there  has  been,  as  above  stated, 
a  strong  leaning  towards  the  use  of  earn- 
ings as  a  method  of  taxation  for  these  in- 
dustries; and  the  gross  earnings  have  in- 
variably been  chosen,  doubtless  because  of 
the  greater  simplicity  and  the  consequent 
gain  in  administrative  efficiency,  with  no 
practical  olTsetting  disadvantages.  The 
states  other  than  Minnesota  in  which  a  tax 
on  gross  earnings  has  been  provided  for 
the  complete  taxation  of  one  or  more  classes 
of  utilities  are  Maine,  Vermont,  Rhode 
Island,  Connecticut,  Wisconsin.  Oklahoma, 
and  California. 

With  the  general  increase  in  taxes  there 
has  come  from  time  to  time  a  demand  for 
the  readjustment  of  gross  earnings  taxes 
and  in  Minnesota,  in  connection  with  this 
demand,  the  suggestion  has  been  made  that 
a  possible  improvement  may  be  made  by  a 
cla.ssification  of  the  individual  companies 
within  a  given  class,  and  by  the  use  of  a 
progressive  rate  based  upon  the  amount  of 
gross  earnings  of  the  individuals  in  the 
class.  It  is  the  purpose  of  this  paper  to 
examine  this  proposal  and  to  state  the 
grounds  of  objection  to  it  as  being  antag- 
onistic to  the  theory  of  the  system  and  as 
likely  to  destroy  its  efficacy  as  a  practical 
measure  of  taxation  for  public  utilities. 

It  is  to  be  remembered  that  the  original 
plan  as  set  forth  in  the  Ontario  report  and 
as  developed  in  the  California  report,  as- 
sumes a  more  or  less  uniform  standard  of 
operating  results  in  a  given  class  of  util- 
ities and  that  these  results  may  be  relied 
upon  to  remain  fairly  constant  over  a  series 
of  years  in  any  successfully  operated  util- 
ity ;  that  variations  are  temporaiy  and 
spasmodic  and  tend  to  correct  themselves. 
Thus  the  ratios  of  gross  operating  revenues 
to  plant  and  of  operating  expenses  to  reve- 
nues, are  assumed  to  tend  towards  uni- 
formity so  that  it  is  possible  by  a  mathe- 
matical formula  to  fairly  approximate  the 
rate  to  be  applied  to  gross  revenues  which 
will  produce  a  tax  substantially  equal  to 
the  general  tax  burden  borne  by  other  fixed 
properties   subject   to   advalorem   taxation. 


The  rate  taken  as  indicative  of  the  appro- 
priate measure  of  tax  is  determined  by  the 
use  of  the  ratios  above  referred  to.  It  is 
therefore  apparent  that  a  departure  from 
this  original  plan  at  once  assumes  a  fallacy 
in  the  original  reasoning  and  should  not  be 
made  except  upon  definite  proof  of  the 
fallacy,  which  has  not,  so  far  as  we  are 
aware,  been  produced.  For  present  pur- 
poses we  therefore  assume  the  validity  of 
the  basic  arguments  in  the  original  plan, 
leaving  it  to  the  advocates  of  the  change 
to  challenge  them. 

Here  we  may  observe  that  we  are  deal- 
ing essentially  with  property  taxation  and 
not  in  reality  with  income  taxation.  And 
in  fact  it  is  appropriate  to  suggest  that 
"  ability  to  pay,"  as  determined  by  income, 
is  not  a  pertinent  expression  to  use  in  con- 
nection with  business  taxes.  That  expres- 
sion is  applicable  only  to  the  taxation  of 
individuals  as  such  and  without  regard  to 
their  business  activities.  In  a  business,  the 
net  gains  do  not  appear  to  denote  ability  to 
pay  in  the  sense  that  the  gains  denote  in- 
creasing or  decreasing  obligations  of  the 
business  unit  to  the  government.  Such 
gains,  except  in  the  exceptional  cases  of 
the  sole  proprietor  or  the  closely  held  cor- 
poration, merely  pass  through  the  unit  to 
the  individual  and  in  his  hands  become  a 
measure  of  increasing  or  decreasing  "  abil- 
ity to  pay  "  and  of  consequent  obligation. 
Our  inquiry,  then,  in  this  connection  is  to 
determine  the  fair  tax  upon  the  property  of 
the  business  unit,  including  in  such  value 
not  only  the  physical  structures  but  also 
the  value  of  the  whole  as  affected  by  its 
operation  as  a  unit  with  the  franchises, 
rights,  privileges,  skill  in  management,  and 
with  all  other  elements  which  go  to  give  it 
value  as  a  going  concern. 

To  further  pursue  this  point,  it  is  ap- 
propriate to  refer  briefly  to  the  respective 
merits  and  demerits  of  property  and  in- 
come taxation  and  to  their  functions. 

The  concept  of  property  as  a  measure  of 
tax  obligation  is  fundamental  in  American 
taxation,  although  along  with  it  there  has 
always  been  the  vague  undeveloped  idea  of 
income  as  a  necessary  supplemental  meas- 
use.  In  fact,  in  the  earliest  times,  income 
was  quite  definitely  recognized  as  a  factor, 
but,  speaking  generally,  it  is  only  in  com- 
paratively recent  times  that  full  recogni- 
tion has  been  accorded  to  the  essential  dif- 
ferences between  the  two  measures.     It  is 
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now,  however,  generally  recognized  that 
mere  amount  of  property  does  not  correctly 
measure  taxing  ability.  It  is  seen  that  the 
vast  fortunes  are  made  not  only  and  per- 
haps not  mainly  by  amassing  tangible  prop- 
erty but  by  personal  services,  exceptional 
talent,  shrewdness  in  manipulation,  the  UJe 
of  credits  and  those  intangible  elements 
which,  while  producing  large  income,  do 
not  denote  actual  possession  of  tangible 
assets.  From  this  point  of  view  it  has 
come  to  be  recognized  that  income  is  really 
the  fairest  measure  of  taxing  ability.  And 
when  we  speak,  of  income  taxation  we  must 
understand  it  as  net  income,  otherwise  the 
conclusions  would  be  wholly  erroneous. 

With  this  conclusion  there  arises  neces- 
sarily the  further  idea  of  progression  as 
also  an  element  in  producing  equality  as 
between  individual  income  taxpayers  or 
classes.  It  is  evident  that  as  the  size  of 
the  income  advances,  the  ability  to  contrib- 
ute also  advances,  but  in  a  much  greater 
proportion.  A  person's  needs  do  not  ad- 
vance at  all  proportionately  with  the 
amount  of  his  income.  He  cannot  con- 
sume at  such  an  increased  rate,  and  hence 
his  available  surplus  earnings,  which  really 
measure  ability,  increase  in  a  much  greater 
ratio  than  his  expenses.  This  is  the  gen- 
eral justification  of  progression  in  income 
taxation. 

From  the  above,  it  may  be  seen  that  in- 
come taxation  rests  squarely  upon  ability, 
but  that  property  taxation,  while  perhaps 
originally  intended  .so  to  rest,  has  been 
found  to  be  wholly  inadecjuate  as  a  measure 
of  ability.  It  is  for  this  rea.son  that  pro- 
gression performs  no  fair  and  rea.sonable 
function  in  property  taxation.  It  is  only 
applicable  to  income  and  to  net  income 
taxation. 

Applying  the  above  principles  to  the 
question  under  discussion,  it  is  to  be  seen 
tliat  true  net  income  taxation  may  not  l)e 
applied  to  corporations  as  such.  It  is.  as 
above  suggested,  properly  applicable  only 
to  the  individual,  and  when  applied  to  a 
corporation  loses  its  i)otency  and  becomes 
at  once  mainly  a  more  or  less  arbitrary 
business  tax.  This  is  so  because  tlie  cor- 
poration has  no  function  except  to  transact 
business.  Its  entire  assets  and  income  are 
concerned  with  business.  Its  surplus  profits 
simply  go  to  supply  the  needs  of  some  in- 
dividual or  individuals.  There  is  no  room 
to  apply  the  theory   of   excess   income  as 


measuring  ability  to  pay  taxes  and  thus  to 
introduce  progression.  Perhaps  if  a  cor- 
poration could  be  conceived  of  as  composed 
of  individuals  all  living  in  the  same  taxing 
jurisdiction,  so  that  no  question  of  over- 
lapping jurisdiction  could  arise,  it  could  be 
treated  like  an  individual  and  its  earnings 
considered  as  those  of  the  individuals  com- 
posing it ;  but  such  a  condition  cannot  exist 
practically.  Besides  this,  there  are  the 
added  considerations  of  control  of  profits, 
exercised  by  statute  or  by  competitive  con- 
ditions, which  enter  into  and  comj)licate 
the  question. 

However,  in  the  idiosyncrasies  of  Amer- 
ican taxation,  corporations  have,  as  a  prac- 
tical matter,  at  times  and  quite  recently, 
been  subjected  to  a  net  income  tax,  and 
this  problem  is  one  of  the  newer  complica- 
tions. This  practice  had  not,  until  the  ad- 
vent of  war  conditions.  l)een  generally  car- 
ried so  far  as  to  impose  a  progressive  rate 
on  the  net  income  of  corporations,  although 
the  Wisconsin  law  does  actually  contain 
that  feature. 

It  was  perhaps  unnecessary  to  go  to  such 
lengths  in  dealing  with  the  subject  matter 
shown  in  the  title  of  this  memorandum 
which  relates  to  a  tax  on  gross  receipts. 
In  dealing  with  such  receipts  we  are,  in  the 
first  place,  far  removed  from  true  income 
taxation  and,  having  in  mind  the  discus- 
sion above  as  to  corporations,  it  would 
seem  to  be  apparent,  even  without  the  defi- 
nite aid  of  judicial  construction  and  laying 
aside  any  question  of  a  husiness  tax,  that 
the  reference  to  such  receipts  is  and  must 
always  be  merely  a  mode  of  reaching  the 
fair  equivalent  of  a  property  tax.  Such 
being  the  case,  of  course  progression  is  out 
of  the  question,  if  we  adhere  to  the  basic 
principle  set  up.  But  in  Minnesota,  where 
ihe  gross  earnings  tax  has  long  been  used 
in  the  taxation  of  public  utilities,  it  is  defi- 
nitely settled  by  the  courts  and  by  the  trend 
of  legislation  that  the  tax  on  gross  receipts 
is  a  commuted  tax  in  lieu  of  a  property  tax. 

But  it  may  be  urged  that  the  tax  on 
gross  receipts  is  really  ba.sed  upon  a  con- 
sideration of  net  income  and  is  used  merely 
as  a  more  simple  basis,  and  that  therefore, 
admitting  that  this  is  a  commuted  prop- 
erty tax.  higher  net  income  means  more 
capital  value,  and  that  such  value  is  somc- 
liow  progressively  greater  depending  upon 
the  mere  size  of  the  net  income,  and  hence 
of  the  gross  income. 
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This  possible  argument  leads  us  again 
into  the  fallacy  of  treating  corporate  in- 
come like  individual  income  and  of  assum- 
ing that  the  free  surplus  of  a  corporation 
is,  like  that  of  the  individual,  a  fair  basis 
for  measuring  ability,  and  hence  for  the 
imposition  of  progressive  rates. 

But  the  fact  here  is  that  in  dealing 
with  a  public  utility,  increase  in  gross  in- 
come necessarily  means  corresponding  in- 
crease in  expenses,  so  that  the  net  income 
remains  relatively  the  same  as  compared 
with  capital.  In  other  words,  a  given  util- 
ity with  $10,000  gross  earnings  will  not 
have  necessarily  more  than  ten  times  the  net 
income  of  a  company  with  $1,000  gross 
earnings,  hence  the  capital  value  or  the 
taxable  base  —  property  of  the  two  com- 
panies, should  be  subjected  to  the  same  tax 
rate  if  we  admit  the  validity  of  the  prin- 
ciple of  equality  of  burden  which  underlies 
both  uniform  and  progressive  taxes. 

The  whole  question  must,  therefore,  rest 
upon  the  aim  of  the  taxing  body.  If  they 
assume  to  produce  equality  of  burden  as 
between  corporations,  the  tax  rate  on  gross 
earnings  of  all  companies  operating  at  the 
same  general  ratio  of  operating  expenses  to 
gross  earnings  must  be  the  same. 

A  public  utility  is  wholly  diiYerent  from 
a  mercantile  business.  In  the  latter,  in- 
crease in  gross  receipts  giving  opportunity 
to  turn  over  the  capital  more  often,  may 
justify  a  classification  based  upon  such 
gross  receipts,  as  in  such  case  net  return 
may  increase  relatively  with  increase  in 
gross ;  but  with  a  public  utility  there  is  no 
turning  over  of  capital  and  increase  in 
gross  does  not  mean  relative  increase  in  net 
return  as  compared  with  invested  capital. 


In  fact,  it  is  demonstrable  in  some  kinds  of 
utilities  that  expenses  are  apt  to  increase 
in  a  larger  ratio  than  earnings,  and  there- 
fore the  company  with  the  smaller  gross 
should  in  reality  fairly  be  taxed  at  a  greater 
rate  than  the  company  having  the  larger 
gross. 

We  conclude,  then : 

1.  That  the  income  tax  when  imposed 
upon  a  business  unit  is  a  business  tax  and 
not  an  income  tax. 

2.  That  the  income  tax,  to  perform  its 
proper  function,  assumes  the  validity  of 
progressive  rates  depending  upon  the  size 
of  the  total  net  income. 

3.  That  the  taxation  of  gross  income  is 
entirely  outside  the  realm  of  true  income 
taxation.  It  measures  either  (a)  an  arbi- 
trary business  or  license  tax  supplemental 
to  a  property  tax,  or  (b)  a  tax  in  lieu  of  a 
property  tax. 

4.  liiat,  as  originally  conceived  and  as 
carried  out  in  state  tax  laws,  the  tax  on  the 
gross  receipts  of  public  utilities  has  been 
justified  in  law  and  in  legislative  enact- 
ment as  a  commuted  property  tax. 

5.  That  it  has  never  been  seriously  sug- 
gested that  a  graduated  rate  is  appropriate 
in  property  taxation,  at  least  wliere  the 
relative  burden  of  taxation  is  the  concern 
and  there  is  no  element  of  social  reform 
involved. 

6.  That  when  the  property  in  question 
is  wholly  employed  in  an  active  business, 
whose  net  income  does  not  increase  at  a 
relatively  higher  ratio  than  its  gross  in- 
come but  may  often  show  a  relative  de- 
crease, the  impropriety  of  suggesting  a  pro- 
gressive rate  is  even  more  apparent. 


NOTES  AND  NEWS  ITEMS 


The  eighth  annual  New  York  state  tax 
conference  was  held  at  Albany,  January 
22-24,  under  the  joint  auspices  of  the  state 
tax  commission  and  the  New  York  vState 
Tax  Association,  and  was  notable  for  the 
attendance  and  the  high  quality  of  the  ad- 
dresses. It  was  estimated  that  at  some  of 
the  sessions,  close  to  one  thousand  were 
present.  Official  delegates  consisting  of 
local  taxing  officials  from  nearly  every  por- 
tion of  the  state  were  registered  and  the 
discussions  w^ere  at  times  lively  and  of 
great  interest.     The  fiscal  situation  in  this 


state  is  such  that  some  quite  extensive  legis- 
lative proposals  will  be  seriously  agitated. 
Professors  Seligman  and  Bullock  partici- 
pated, the  fonner  giving  a  comprehensive 
address,  suggesting  fundamental  changes, 
including  a  state  income  tax,  with  supple- 
mental super-tax  to  be  applied  locally  and 
a  limitation  of  the  tax  rate  on  realty  in 
New  York  City.  Professor  Bullock  de- 
voted an  evening  to  an  interesting  descrip- 
tion of  the  work  of  the  committee  of  this 
association  on  a  model  tax  system  and 
explained  in  detail  the  report  of  that  com- 
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mittee.  His  address  will  serve  to  effec- 
tively supplement  the  report.  Leading 
members  of  the  legislature  now  in  session 
made  addresses,  as  did  the  fiscal  officers  of 
the  state  and  the  city  of  New  York. 

The  investigations  which  have  been  pro- 
ceeding under  the  auspices  of  groups  of 
citizens,  were  explained  by  their  represen- 
tatives, and  at  one  session  problems  of  cor- 
porate taocation  were  discussed  by  leading 
lawyers,  one  feature  being  the  discussion 
of  the  article  on  franchise  taxation  by  Pro- 
fessor Hunter  which  was  printed  in  the 
Bulletin  for  November  and  December. 

The  Round  Table  session,  devoted  to 
problems  presented  by  local  assessors  was, 
as  usual,  well  attended  and  brought  excel- 
lent results. 

Mr.  Charles  J.  Tobin  read  a  paper  ad- 
vocating a  uniform  date  for  assessment 
throughout  the  state  in  place  of  the  vary- 
ing dates  now  in  force. 

Judge  Walter  H.  Knapp,  president  of 
the  state  tax  commission,  and  Messrs. 
Ralph  W.  Thomas  and  John  J.  Merrill, 
members  of  the  commission,  took  an  active 
interest  in  the  conference,  the  success  of 
which  was  mainly  due  to  their  co-operation 
and  assistance. 

Among  the  resolutions  was  one  endors- 
ing the  principles  of  the  "  Model  "  com- 
mittee's plan  and  directing  the  appointment 
of  a  committee  to  report  on  its  practical 
application  to  New  York.  The  following 
officers  were  elected :  President,  Ogden  L. 
Mills,  New  York ;  Vice-Presidents,  Edwin 
R.  A.  Seligman,  New  York,  John  J.  Mer- 
rill, Albany,  Charles  J.  Tobin,  Albany, 
William  J.  Wallin,  Yonkers;  Secretary 
and  Treasurer,  Leo  Day  Woodworth,  55 
Liberty  Street,  New  York. 


Readers  will  doubtless  be  interested  in 
the  address  ])y  Judge  Brown  of  the  New 
Hampshire  commission,  which  is  printed 
elsewhere  in  this  issue.  His  unique  sug- 
gestion of  relief  from  the  effects  of  consti- 
tutional provisions  for  "  uniformity  "  is  a 
specimen  of  Yankee  ingenuity  which  is  well 
worth  thinking  about  seriously. 


In  North  Carolina  matters  are  appar- 
ently progressing  well.  The  special  com- 
mission has  made  its  report.  Mr.  A.  J. 
Maxwell,  a  member  of  that  commission, 
and  also  of  the  state  tax  commission,  has 
published    an    important    and    interesting 


communication  which  he  sent  to  the  Gov- 
ernor. We  had  expected  to  print  it  in  this 
issue  but  were  unable  to  do  so.  It  will 
appear  in  a  later  issue  and  will  be  of  help 
in  all  states.  A  constitutional  amendment 
is  under  way  to  provide  for  an  income  tax. 


The  Louisiana  commission  has  been 
doing  effective  work  under  most  discour- 
aging conditions  due  to  years  of  neglect  of 
taxation  matters  in  that  state.  Commis- 
sioner Milling  made  an  important  address 
at  the  recent  meeting  of  assessors  which 
will  be  distributed  throughout  the  state, 
together  with  copies  of  the  Model  System 
committee  report  of  this  association 
which  he  procured  for  the  purpose.  We 
hope  to  print  his  address  shortly,  together 
with  one  by  ex- President  Howe  of  Kansas 
who  addressed  the  conference. 


In  Utah  the  electors  at  last  broke 
through  the  barriers  and  adopted  in  No- 
vember an  amendment  to  the  constitution 
which  will  provide  much  wider  latitude  in 
the  taxation  of  mines,  which  are  of  such 
importance  in  that  state.  Our  genial  friend 
Baile5^  secretary  of  the  state  board  of 
equalization,  may  well  feel  a  sense  of  satis- 
faction at  this  long-hoped-for  result  for 
which  he  has  been  so  earnestly  contending. 


The  report  of  the  committee  on  a  model 
system  of  taxation  has  had  a  reception 
throughout  this  country  and  in  Canada 
which  is  most  gratifying.  Professor  Bul- 
lock and  the  other  members  of  the  commit- 
tee may  feel  well  repaid  for  the  time  and 
thought  given  to  this  work.  By  all  odds, 
it  may  be  considered  the  most  helpful  single 
document  ever  issued  by  this  association, 
or  for  that  matter  by  any  other  source. 
Three  editions  of  the  report  have  been 
printed,  and  calls  for  it  continue  to  be 
received  from  many  parts  of  the  coun- 
try and  abroad.  It  has  been  distributed 
in  quantities  in  Rhode  Island,  Louisiana, 
Indiana,  Minnesota,  and  New  Mexico. 
The  Missouri  commission  was  kind  enough 
to  reprint  it  in  full  in  its  first  report,  a  most 
interesting  document.  The  committee  on 
taxation  of  the  New  York  state  bar  asso- 
ciation did  the  same,  and  Commissioner 
Galloway  of  Oregon  writes  of  his  intention 
to  do  so. 

The  chief  characteristic  of  this  report 
lies  in  its  freedom  from  impractical  sug- 
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gestions.  It  presents  in  a  perfectly  nat- 
ural and  matter-of-fact  manner  some  simple 
propositions  which  we  at  once  accept,  be- 
cause reflecting  normal  and  natural  meth- 
ods of  providing  revenue.  Its  great  value 
is  that  it  brings  these  natural  tendencies 
into  some  sort  of  logical  arrangement  so 
that  they  may  be  practically  used  to  arrive 
somewhere.  In  this  aspect  the  report  is  in 
sharp  contrast  with  present  practices  under 
which  these  same  tendencies  are  made  to 
work  in  such  ways  as  to  nullify  each  other 
and  to  create  more  or  less  chaos,  merely 
because  of  the  absence  of  a  plan. 

Not  the  least  of  the  merits  of  the  report 
is  that  its  suggestions  do  not  require  entire 
revision  of  present  laws — an  impossible  de- 


mand— nor  is  the  adoption  of  the  complete 
system  necessary.  Existing  laws  may,  with 
few  modiiications,  be  used.  Single  steps 
may  be  taken  and  a  gradual  development 
secured  without  causing  undue  strain. 


In  Montana,  under  the  lead  of  the 
special  tax  and  license  commission,  legis- 
lation is  being  planned  which  seems  likely 
to  greatly  improve  the  tax  situation  there. 
A  classification  of  property  along  the  lines 
of  the  Minnesota  law  is  being  proposed, 
accom.panied  by  a  constitutional  amend- 
ment and  provision  for  a  state  tax  com- 
mission. All  of  which  is  a  new  develop- 
ment in  that  state. 


DECISIONS  AND  RULINGS 


EDITED  BY  A.  E.   HOLCOMB 


Banks — EQUALiri-  and  Uniformitv — 
Equalization. — The  operation  of  the  tax- 
ing statutes  of  Colorado,  including  the 
effect  of  horizontal  increases  ordered  by 
the  State  Tax  Commission  and  the  State 
Board  of  Equalization,  have  recently  been 
discussed  and  increases  so  ordered  sus- 
tained. The  assessment  upon  complainant 
bank's  shares  was  ordered  increased,  along 
with  all  other  real  and  personal  property 
in  the  county,  by  63  per  cent.  This  action 
was  attacked  as  lacking  in  due  process  and 
as  casting  an  unequal  burden  upon  such 
shares  as  compared  with  other  similar  prop- 
erty in  other  counties  in  which  the  same 
percentage  of  increase  had  not  been  or- 
dered. This  contention  was  held  unsound. 
The  action  was  sustained  as  appropriate 
under  a  tax  system  declared  "  peculiarly 
safe  and  sound "  whereunder  the  local 
authorities  have  supreme  authority  to  cause 
equality  of  valuation  upon  the  property  of 
individuals  within  the  counties ;  a  Tax 
Commission  and  a  State  Board  of  Equal- 
ization have  like  power  to  take  the  aggre- 
gate returns  from  the  several  counties  and 
if  they  find  that  a  county  has  had  its  prop- 
erty assessed  too  low  in  reference  to  the 
standard  of  full  cash  value,  they  may 
raise  its  valuation."  The  situation  was 
held  to  differ  materially  from  that  involved 
in  the  case  of  Cummings  v.  Bank  (101  U. 
S.  153),  because  in  that  case  there  were 
four  diflPerent  bodies  acting  independently 


of  each  other  in  regard  to  as  many  differ- 
ent classes  of  property  and  there  was  no 
means  of  relief  through  a  supervisory 
board  with  authority  over  all,  to  finally  fix 
values. — First  National  Bank  v.  Patterson, 
176  Pac.  498. 

Situs  of  Mercantile  Establishment. 
— A  corporation  having  separate  business 
houses  at  various  points  in  a  state,  is  tax- 
able at  each  on  account  of  property  there. 
Such  credits  as  arise  from  the  business  at 
each  establishment  are  subject  to  deduction 
on  account  of  debts  incurred  in  the  conduct 
of  the  business  at  each,  regardless  of  the 
fact  that  the  principal  place  of  business  is 
at  one  point  in  its  state  where  its  financial 
operations  are  conducted. — Nye-Schneider- 
Foii'ler  Co.  v.  Boone  County,  169  N.  W. 
436. 

Minerals  in  Place  —  Speculative 
Values.  —  A  landowner  made  a  convey- 
ance, reserving  all  coal,  oil  and  minerals, 
and  the  right  to  enter  and  operate.  There- 
after the  coal  under  the  land  was  assessed. 
It  was  held  that  the  reservation  created  an 
estate  in  fee  simple  of  the  coal  and  min- 
erals which  was  real  estate  and  was  assess- 
able as  such  as  an  interest  in  land. 

It  appeared  that  no  coal  had  ever  been 
mined  from  the  land  and  no  tests  had  been 
made  to  ascertain  whether  there  was  coal 
thereon.     Experts  testified  that  the  valua- 
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tion  of  coal  in  place  was  speculative  and 
depended  upon  many  circumstances.  The 
assessors  testified  that  they  did  not  know 
that  there  was  any  coal  on  the  land.  It 
was  held  that  the  existence  of  coal  was 
mere  conjecture  and  that  the  assessment 
should  not  exceed  a  nominal  amount. — In 
re  Colby,  169  N.  W.  443. 

Valuatiox  —  Earning  Power.  —  In  a 
recent  case  involving  a  claim  of  over- 
assessment  of  a  drainage  canal  with  appur- 
tenances consisting  of  dams,  electric  power 
plants,  etc.,  it  was  held  that  the  cost  of 
construction,  less  depreciation,  could  not 
be  accepted  as  the  cash  value,  the  court 
observing  that  "  it  must  be  conceded,  gen- 
erally speaking,  that  the  fair  cash  market 
value  of  property  depends  upon  the  amount 
of  earnings  that  property  will  net  for  the 
owner  when  employed  to  its  capacity  or  to 
the  capacity  that  its  patronage  will  insure. 
Other  factors  may  enter  into  the  calcula- 
tion of  value." — Sanitary  District  of  Chi- 
cago V.  Young,  120  N.  E.  818. 

Real  Estate  —  Transmission  Lines. 
— Poles  set  in  land  owned  by  the  taxpayer 
upon  which  wires  were  strung,  and  steel 
towers  and  spoil  banks,  were  held  real 
property,  and  the  real  property  having 
been  assessed,  it  would  constitute  double 
taxation  to  assess  these  structures  again  as 
personal  property.  —  Sanitary  District  of 
Chicago  V.  Yctiing,  120  N.  E.  826. 

Corporations — Gross  Receipts. — Con- 
struing the  Pennsylvania  tax  law  on  gross 
receipts  of  electric  light  companies,  it  was 
held  that  the  company  was  only  taxable 
on  the  receipts  derived  from  the  business 
which  it  was  authorized  to  transact  as  an 
electric  light  company  and  not  on  its  re- 
ceipts from  the  sale  of  steam  or  merchan- 
dise.— Commonwealth  v.  Ilarrislnirg  Light 
a^  PoK-er  Co.,  105  Atl.  80. 

Reassessments. — Under  the  Wisconsin 
statute,  power  is  given  the  Tax  Commis- 
sion to  order  a  reassessment  when  tlie  chal- 
lenged assessment  is  not  in  substantial  com- 
pliance with  the  law  or  when  the  public 
interest  will  be  promoted  thereby  (Sec. 
1087—45  Stats.  1917).  The  question 
arose  as  to  whether  the  reassessment  must 
be  ordered  within  any  special  time-limit, 
no  limit  being  fixed  in  the  law.      In  the 


case  in  question  the  proceedings  were  not 
begun  until  after  the  tax  roll  had  been 
completed  and  was  lawfully  in  the  hands 
of  the  collector.  It  was  urged  that  this 
was  too  late.  The  court,  while  conceding 
that  reassessment  proceedings  should  be 
reasonably  and  diligently  instituted,  held 
that  no  reason  was  apparent  why  proceed- 
ings begun  after  the  roll  was  completed 
should  be  held  too  late  when  proceedings 
begun  before  but  completed  afterwards 
were  specially  recognized  in  the  law  by  a 
provision  for  readjustment.  The  court 
withheld  e.xpressing  an  opinion  as  to 
whether  it  would  be  an  abuse  of  discretion 
to  order  a  reassessment  where  one  or  more 
assessments  have  intervened,  but  held  that 
in  the  instant  case,  the  proceedings  came 
within  the  discretionary  field  of  the  tax 
commission;  that  the  law  should  be  liber- 
ally construed  to  effectuate  the  desired  re- 
sult of  equal  distribution  of  tax  burdens. — 
StaU  V.  Haugen  et  al.,  169  N.  W.  555. 

Foreign  Corporation  License  Fee — 
Capital  Stock.  —  A  decision  of  decided 
interest  to  foreign  corporations  doing  busi- 
ness in  Wisconsin,  holds  that  the  words 
"  capital  stock "  in  the  statute  providing 
for  an  annual  license  fee,  means  the  issued 
capital  stock  and  not  that  authorized  to  be 
issued  or,  as  the  court  suggests,  the  "  po- 
tential "  capital  stock.  This  view  of  stat- 
utes of  this  character  which  are  common, 
and  in  which  oftentimes  "  authorized " 
capital  stock  is  specifically  stated  as  the 
basis  of  the  fee  to  be  determined  by  a  pro- 
portion of  assets  or  business  in  and  out  of 
the  given  state,  seems  well  grounded,  as  in 
the  language  of  the  opinion  the  Legislature 
was  evidently  referring  to  "  actualities 
rather  than  potentialities  in  fixing  the  basis 
for  computation  of  the  license  fee." — State 
V.  //////,  Secretary  of  State,  169  N.  W.  617. 

Corporate  Excess  —  Apportionment 
to  State. — The  Rhode  Island  statute  pro- 
vides for  the  apportionment  of  the  "  cor- 
porate excess  "  of  corporations  doing  busi- 
ness both  within  and  without  the  state 
upon  the  basis  of  the  "  fair  cash  value  of 
their  real  estate  and  tangible  personal 
property  in  this  state."  The  corporation 
in  question,  in  order  to  attain  more  favor- 
able taxation  in  a  neighboring  state,  pro- 
cured the  incorporation  of  a  separate  cor- 
poration under  the  laws  of  such  state  and 
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transferred  to  it  the  property  therein  sit- 
uated. Thereafter,  in  seeking  to  reduce  its 
assessment  in  Rhode  Island  it  claimed  that 
the  tangible  property  of  such  subsidiary 
company  should  be  treated  as  its  own,  for 
the  purposes  of  taxation  in  Rhode  Island, 
relying  particularly  upon  the  decision  in 
CommanK'i-alth  v.  Westinghouse  Air  Brake 
Co.,  95  Atl.  807.  The  court  rejected  this 
claim,  holding  that  even  though  "  in  many 
cases  the  law  regards  the  substance  and 
not  the  form,  and  the  courts,  very  prop- 
erly, in  certain  cases,  look  beyond  the  cor- 
porate entity  to  the  individuals  who  are 
interested  in  the  corporation,"  the  principle 
cannot  be  invoked  when,  as  in  the  case  in 
question,  the  company,  "  for  its  own  ad- 
vantage, claims  in  one  jurisdiction  the  full 
benefit  and  legal  effect  of  the  corporate 
entity,  and  in  another  jurisdiction,  like- 
wise for  its  ovm  advantage,  it  asks  that  the 
act  of  incorporation  be  disregarded."  The 
company  was  held  not  entitled  to  allow- 
ance for  the  property  in  the  foreign  state 
owned  bv  its  sut^idiarv. — Washburn  Wire 
Co.  V.  Bliss,  105  Atl.  179. 

Powers  of  State  Board  of  Equaliza- 
tion.— A  statute  authorizing  a  Board  of 
Equalization  to  "  take  all  evidence  it  may 
deem  necessary  "  in  the  performance  of  its 
duty  to  "  ascertain  the  value  of  the  prop- 
erty in  the  different  counties  in  the  state," 
is  held  to  authorize  the  emplo\Tnent  of  a 
stenographer  and  the  payment  of  his 
charges,  without  a  special  appropriation 
for  the  same.  The  word  "  take  "  is  held 
to  be  broader  than  the  word  "  hear."  It  is 
suggested  that  the  charges  in  question 
•would  be  much  less  than  the  expense  of  the 
members  of  the  Board  if  it  were  required 
to  remain  in  session  while  the  secretary 
took  down  the  testimony  in  longhand. — 
State  v.  Hackman,  207  S.  W.  64. 

Inheritance  Tax — Federal  Estates 
Tax  as  Expense. — The  effect  of  the  fed- 
eral estates  tax  upon  specific  legatees  has 
been  passed  upon  by  the  Appellate  Division 
of  the  New  York  Supreme  Court,  and  it 
lias  been  held  that  no  part  of  the  federal 
tax  is  chargeable  against  specific  legacies, 
where  there  is  no  direction  in  the  will  as 
to  the  apportionment  of  the  tax.  The 
court  observes  that  the  tax  is  not  a  direct 
tax,  that  if  it  were  it  would  be  unconsti- 
tutional  {Matter  of  Bierstadt,  166  N.  Y. 


Supp.  168),  nor  a  legacy  tax  as  was  im- 
posed by  the  act  of  1898  {Knowlton  v. 
Moore,  178  U.  S.  41),  nor  a  tax  upon 
property,  but  a  tax  upon  the  transfer 
thereof.  The  title  passes  from  the  decedent 
charged  with  the  tax  which  is  a  charge 
against  the  estate,  like  any  other  debt  or 
claim.  While  it  is  not  deducted  as  an  ex- 
pense in  assessing  the  state  transfer  tax 
{Matter  of  Sherman,  166  N.  Y.  Supp.  19), 
it  is  none  the  less  a  charge  against  the 
estate.  The  will  gives  no  directions  as  to 
the  apportionment  of  taxes  or  other  claims. 
It  makes  certain  bequests,  closing  with  a 
residuary  clause.  The  residue  of  an  estate 
means  what  is  left  after  the  payment  of 
debts  and  other  charges  and  of  specific  be- 
quests. There  is  nothing  in  this  will  to 
indicate  that  such  a  tax  should  be  appor- 
tioned so  as  to  include  specific  legacies. — 
Appeal  of  Wellington  et  al.,  172  N,  Y. 
Supp.   787. 

The  reader  will  find  an  interesting  dis- 
cussion of  this  question,  with  full  review 
of  the  holdings  of  the  various  courts,  in  an 
opinion  filed  by  Henr\-  W.  Jessup  as  ref- 
eree in  the  accounting  upon  the  estate  of 
James  B.  Brady,  which  is  printed  in  full 
in  the  Neic  York  Lata  Journal  of  January 
11.  1919. 

Penalt\^  Tax  on  Non-Registered 
Securities. — The  decision  of  the  Surro- 
gates Court  of  New  York  County  holding 
unconstitutional  the  penalty  provision  im- 
posed upon  securities  found  in  a  decedent's 
estate  upon  which  the  registration  tax  had 
not  been  paid  during  the  lifetime  of  the 
decedent,  has  been  affirmed  by  the  Appel- 
late Court.  The  court  holds  that,  assuni- 
ing  the  tax  to  be  a  direct  tax,  it  is  so  arbi- 
tral}^ and  unequal  in  its  operation  as  to  be 
unconstitutional  within  the  rule_  of  such 
cases  as  Cotting  v.  Kansas  City  Stock 
Yards  Co.  (183  U.  S.  79)  and  Gulf  C.  &" 
S.  F.  R.  R.  V.  Ellis  (165  U.  S.  150).  It 
is  held,  however,  not  to  be  a  direct  tax  but 
a  transfer  tax,  and  as  such  to  be  equally  in 
violation  of  the  accepted  rules  governing 
such  taxes,  because  not  being  a  classifica- 
tion having  any  just  relation  to  the  act  in 
respect  to  which  the  classification  is  made. 
In  re  Watson's  Estate,  N.  Y.  L.  J.,  Jan- 
uary 18,  1919  (see  N.  T.  A.  Bui.,  IV,  60). 

Income  Tax  —  Taxable  Income.— 
Some  obscurity  arose  from  the  publication 
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of  Treasury  Decision  2747,  issued  July  12, 
1918,  -wherein  it  was  held  that  the  proceeds 
of  an  accident  insurance  policy  and  amounts 
received  by  an  individual  as  the  result  of 
a  suit  or  compromise  for  personal  injuries 
sustained  by  him  through  accident,  were 
not  taxable  income.  It  transpires  that  this 
ruling  was  based  upon  an  expression  in 
Doyle  V.  Mitchell  Bros.  (247  U.  S.  179), 
quoting  from  Strattoti's  Independence  v. 
Hou'bcrt  (231  U.  S.  399,  415),  that  "in- 
come may  be  defined  as  the  gain  derived 
from  capital,  from  labor,  or  from  both 
combined." 

Exemptions  —  Indian  Lands.  —  The 
United  States  Supreme  Court  has  recently 
considered  the  effect  of  certain  federal 
statutes  relating  to  the  exemption  of  In- 
dian lands.  The  lands  in  question  were 
part  of  lands  formerly  owned  by  a  Creek 
Indian  and  which  were  conveyed  to  her 
pursuant  to  the  Act  of  Congress  of  March 
1,  1901.  The  conveyance,  pursuant  to  the 
act,  contained  a  clause  stating  that  the 
lands  should  be  inalienable  and  non-tax- 
able for  twenty-one  years.  Thereafter,  by 
the  act  of  May  27,  1908,  the  restriction 
against  alienation  was  removed  and  the 
land  declared  to  be  subject  to  taxation  as 
though  it  were  property  of  other  citizens 
than  Indians.  Plaintiff  contended  that, 
notwithstanding  this  latter  statute,  exemp- 
tion from  taxation  and  inalienability  were 
two  separate  things  and  that  it  did  not  fol- 
low that  alienation  removed  the  tax  ex- 
emption. The  court  held  otherwise,  rest- 
ing its  conclusion  mainly  on  the  principle 
that  as  plaintiffs  took  their  title  pursuant 
to  the  act  of  1908,  they  could  not  go  be- 
hind it  and  claim  the  benefit  of  an  exemp- 
tion expressly  removed  by  the  same  act ; 
that  it  invaded  no  right  of  the  Indians  to 
make  alienation  of  the  land  a  surrender  of 
the  exemption  ;  that  this  was  not  a  case  of 
abstract  rights  but  of  rights  as  determined 
by  the  acts  of  the  parties ;  that  the  act  took 
nothing  of  value  from  the  Indian,  "  the 
value  of  a  thing  is  determined  by  that 
which  makes  its  worth."  ..."  Under  the 
restriction  against  alienation,  the  land  had 
no  worth  but  in  its  uses ;  the  restriction 
removed,  it  had  the  added  worth  of  ex- 
changeability for  other  things";  while 
the  exemption  might  be  an  element  in  the 
price,  that  was  not  of  concern  to  the  pur- 
pose of  the  law,  which  was  to  give  the  In- 


dian all  of  the  attributes  of  ownership 
equal  to  those  of  other  owners  and  nothing 
more. — Fink  et  ano.  dfc.  v.  Board  of  Com- 
missioners, U.  S.  Sup.  Ct.,  January  13, 
1919. 

Income  Tax  —  Tax  Free  Rentals. — 
Reference  was  made  in  the  January  Bul- 
letin (p.  104)  to  recent  Pennsylvania  de- 
cisions, the  text  of  which  was  not  then 
available.  The  prevailing  and  dissenting 
opinions  appear  upon  examination  to  pre- 
sent the  opposing  views  as  to  the  real  in- 
tent and  purpose  of  a  personal  income  tax. 
The  former  proceeding  upon  the  theory 
that  the  contract  in  question  related  to  the 
yearly  rental  as  such  which  the  obligor  had 
contracted  to  pay  in  full  without  deduc- 
tion ;  the  latter  upon  the  view,  as  expressed, 
that  consideration  of  the  case  "  should  be 
approached  with  this  guiding  thought  in 
mind — the  law  contemplates  that  each  per- 
son shall  pay  his  own  income  tax,  and  this 
course  must  be  pursued  unless  it  plainly 
appears  another  has  contracted  to  assume 
the  burden  for  him."  This  latter  thought 
is  fully  argued  and  expressed  in  the  opin- 
ion of  the  District  Court  (23  Pa.  Dist. 
Rep.  1055). — Ehrlich  et  al.  v.  Brogan  ct 
al.,  262  Pa.  362. 

The  opinion  of  the  Superior  Court  cited 
in  the  Bulletin  (65  Pa.  Super.  384),  may 
here  be  noted  for  purposes  of  reference. 
It  recites  that  the  case  was  a  suit  by  the 
grantor  of  real  estate,  conveyed  in  1906, 
who  had  reserved  a  yearly  ground  rent  of 
$10,000,  payable  quarterly,  to  recover  the 
amount  of  income  tax  of  $25,  withheld  by 
the  grantee  pursuant  to  the  withholding 
provisions  of  the  income  tax  law  of  1913. 
[The  covenant  in  the  grant  is  set  out  in 
the  Bulletin  of  January.]  The  grantor 
claimed  that  the  tax  was  payable  by  the 
covenantor  or  'his  assigns,  citing  Pollock  v. 
F.  L.  (5r=  T.  Co.,  157  U.  S.  429,  and  No. 
Penn.  R.  R.  Co.  v.  P.  fir"  R.  Ry.  Co.,  249 
Pa.  326.  Grantee  urged  that  he  had 
agreed  to  pay  taxes  on  the  ground  rent 
itself,  ;'.  e.  upon  the  distinct  species  of  real 
estate  reserved  out  of  the  grant  and  not 
taxes  on  the  payments  of  rent,  such  as  the 
federal  income  tax,  even  assuming  that  it 
could  be  regarded  as  a  tax  levied  on  the 
payments  of  rent ;  that  in  any  event  there 
was  an  ambiguity  which  should  be  resolved 
in  his  favor.  The  court  below  (the  Dis- 
trict Court)  had  entered  judgment  for  the 
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defendant  grantee  and  the  appeal  was 
heard  upon  an  agreed  statement  of  facts. 
It  was  held,  two  judges  dissenting,  that 
the  withholding  provisions  of  the  act 
created  defendants  collectors  for  the  gov- 
ernment of  the  income  tax  as  respects  rent ; 
that  nothing  would  warrant  the  view  that 
the  act  was  intended  to  strike  down  a  cove- 
nant that  the  tenant  should  pay  a  tax  of 
this  character ;  that  the  minute  provisions 
of  the  act  with  regard  to  the  annual  pay- 
ment of  rent,  for  withholding  the  tax, 
and  a  description  of  the  payment  which  is 
exacted  as  a  tax,  forbid  the  conclusion  that 
the  tax  is  not  levied  upon  the  payments,  the 
source  from  which  a  part  of  the  income  is 
derived,  citing  Suter  v.  Jordan  Marsh  Co., 
113  N.  E.  580;  that  the  real  question  is 
the  meaning  of  the  parties,  citing  A'^. 
Penn.  R.  R.  Co.  v.  P.  df  R.  Ry.  Co.,  and 
Caiaivissa  Ry.  Co.  v.  P.  &^  R.  Ry.  Co. 
Upon  this  principle  it  was  asserted  that  if 
the  parties  had  known  that  a  federal  in- 
come tax  was  in  the  future  to  be  imposed 
and  that  the  tenant,  under  that  law,  would 
be  required  to  pay  the  tax  on  the  yearly 
rent,  they  could  not  have  used  words  more 
fitting  to  forbid  the  tenant  from  deducting 
the  amount  of  the  tax  from  the  rental ; 
that  it  was  manifestly  the  intention  of  the 
parties  to  secure  to  the  grantor  the  full 
payment  of  the  yearly  rental  without  de- 
duction for  the  tax  in  question. 

An  Accomplishment  by  a  Taxpayers' 
Association  —  Excessive  Estimates  — 
Correction  at  Suit  of  Taxpayers. — A 
possible  method  open  to  taxpayers,  of  en- 
forcing economy  and  efficiency  and  reduc- 
ing waste,  is  suggested  in  a  recent  decision 
by  the  District  Court  of  Pennsylvania.  A 
bill  in  equity  was  filed  by  taxpayers  of 
Northumberland  county,  praying  the  court 
to  revise  the  estimated  receipts  and  expen- 
ditures prepared  by  the  comptroller  upon 
which  the  county  commissioners  had 
adopted  a  six-mill  tax  and  to  enjoin  the 
collection  of  any  tax  in  excess  of  two  mills. 
The  court  held  that  though  legislative 
authority  be  given  to  impose  a  tax  for  cer- 
tain purposes,  if  the  tax  levied  be  clearly 
in  excess  of  the  sum  required  for  that  pur- 
pose, its  collection  might  be  enjoined. 
Applying  this  principle  to  the  case  in  ques- 
tion, the  court,  after  an  elaborate  review 
of  the  allegations  in  the  bill,  found  that 
the   estimates   were   clearly   excessive   and 


ordered  that  the  county  commissioners  be 
restrained  from  collecting  a  tax  for  county 
purposes  in  excess  of  four  mills;  that  the 
estimates  of  expenditure  be  corrected  by 
reducing  certain  items  totalling  $33,577.39 
and  that  the  estimated  receipts,  other  than 
from  taxation,  be  increased  from  $192,580 
to  $232,645. 

It  appeared  that  the  proceeding  was  in- 
stituted by  a  taxpayers'  association,  and  it 
was  alleged  that  this  being  so,  the  action 
was  not  brought  in  good  faith  for  the 
benefit  of  the  public  but  by  a  group  of  coal 
corporations  to  avoid  the  payment  of  their 
just  share  of  the  current  expenses.  This 
charge  was  held  to  be  absolutely  without 
merit;  that  the  proceeding  may  have  been 
instituted  by  an  alleged  taxpayers'  associa- 
tion, yet  no  advantage  could  be  gained  by 
them  which  would  not  accrue  to  all  tax- 
payers. 

The  cases  cited  by  the  court  are  inserted, 
in  view  of  this  rather  unusual  proceeding. 
They  are  St.  Clair  School  Board's  Appeal, 
74  Pa.  252;  Appeal  of  Com'rs,  103  Pa. 
356;  1  Eastman  on  Taxation  in  Penna. 
136;  Snyder  v.  School  District,  4  West- 
moreland L.  J.  13,  approved  in  246  Pa. 
569  ;  Davis  v.  School  District,  4  Pa.  C.  C. 
Reps.  656,  and  McKeown  v.  Commis'rs,  22 
Dist.  R.  313.  —  Nagle  v.  Northumberland 
Comity,  27  Pa.  Dist.  Rep.  1055. 

State  Taxation  as  Encroachment  on 
Federal  Powers.  —  In  the  January  Har- 
vard Laiv  Review,  Professor  Powell  con- 
tinues his  brilliant  series  of  articles  dealing 
with  this  important  subject.  In  this  issue, 
which  is  the  fifth  in  the  series,  he  takes  us 
through  the  mazes  of  legal  gymnastics  by 
which,  with  much  travail,  the  Supreme 
Court  is  gradually  developing  the  limits  of 
state  and  federal  taxing  power.  To  the 
practitioner  these  articles  are  of  course  of 
very  great  assistance,  but  they  have  another 
and  perhaps  a  more  important  use  to  those 
officials,  and  others,  including,  we  believe, 
the  great  body  of  members  of  this  Associa- 
tion, in  that  they  present  the  most  helpful 
contribution  that  has  yet  been  afforded, 
towards  the  final  solution  of  the  problem 
of  harmonizing  and  co-ordinating  the  re- 
spective fiscal  systems  of  the  states  with 
each  other  and  with  that  of  the  federal 
government,  a  problem  which  is  of  such 
pressing  importance. 
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Lest  there  be  those  who  would  consider 
these  articles  abstruse  and  technical  and  of 
interest  only  to  lawyers  and  to  be  uninvit- 
ing to  the  layman,  let  it  be  said  that  the 
fact  is  entirely  otherwise.  Professor  Pow- 
ell's style  is  peculiarly  free  from  heaviness 
and  his  lively  comment  and  discussion  of 
the  perplexities  of  our  great  Justices  in 
dealing  with  these  questions,  sparkle  with 
keen  humor,  rendering  the  articles  dis- 
tinctly entertaining  as  well  as  instructive. 

The  present  article  opens  with  a  review 
of  the  early  cases  involving  taxes  on  instru- 
mentalities engaged  in  interstate  commerce 
and  proceeds  with  a  critical  analysis  of  the 
varying  trend  of  argument  through  which 
the  court  has  passed,  as  its  members  have 
changed  and  as  new  impressions  of  the  sub- 
ject have  come  to  individual  Justices  in 
passing  upon  the  differing  situations  pre- 
sented. The  conception  of  value  as  de- 
pending upon  earning  power,  first  fully 
recognized  in  the  Ba-ckus  case  (154  U.  S., 
at  p.  445)  and  the  inconsistency  of  declar- 
ing that  the  taxation  of  such  value  when 
determined  by  earnings  from  interstate 
commerce,  is  not  in  reality  an  interference 
with  such  commerce,  are  pointed  out. 

The  development  of  the  unit  rule  of 
assessment  of  railroad  and  telegraph  com- 
panies is  described,  with  analysis  of  the 
cases  and  of  those  which  extended  the  rule 
to  the  taxation  of  express  companies,  with 
copious  extracts  from  the  opinions  and 
from  the  briefs  and  arguments  of  counsel, 
thus  giving  one  a  peculiarly  satisfactory 
basis  for  an  understanding  of  the  subject. 

Special  Assessments — Cemetery  As- 
sociations.— No  little  friction  has  devel- 
oped from  the  claimed  immunity  from 
special  assessments  of  private  cemeter}' 
associations.  A  case  involving  this  ques- 
tion has  just  been  decided  by  the  U.  S. 
Supreme  Court.  The  state  court  had  de- 
cided that  the  cemetery  land  was  liable 
to  assessment  under  the  constitution  and 
laws  of  the  state  (Mi.s,souri)  ;  that  the  land 
owned  by  the  association  was  chargeable 
with  its  share  of  the  cost  of  constructing 
the  sewer ;  that  the  presumption  was  in 
favor  of  the  reasonableness  of  the  ordinance 
and  that  satisfactory  notice  was  afforded 
the  complainant  (239  Mo.  681;  259  Mo. 
142;  268  Mo.  691). 


As  the  judgnient  of  the  state  supreme 
court  was  final  on  questions  of  state  law, 
the  case  reached  the  Supreme  Court  be- 
cause of  the  contention  that  it  violated  the 
fourteenth  amendment  in  that  its  effect  wag 
to  deprive  the  plaintiff  of  its  property  with- 
out due  process  of  law  and  to  deny  it  the 
equal  protection  of  the  law. 

In  support  of  these  contentions  plaintiff 
claimed  that  about  one-half  of  its  thirty- 
four  acres  had  been  conveyed  for  burial  lots 
and  that  the  assessment  against  the  entire 
tract  was  an  arbitrary  imposition.  As  tc 
this,  the  court  referred  to  the  holding  of 
the  state  supreme  court,  that  the  fee  in  the 
burial  lots  was  still  in  the  association  with 
an  easement  in  the  lot  purchasers ;  that  the 
association  had  a  title  which  that  court 
held  might  be,  and  was,  the  subject  of  as- 
sessment ;  that  there  was  no  deprivation  of 
due  process  in  this. 

It  was  further  argued  that  the  associa- 
tion was  not  benefited,  but  it  was  held  that 
the  extent  of  the  benefit  was  a  matter  for 
control  by  local  authorities,  whose  judg- 
ment would  not  be  disturbed  in  the  absence 
of  an  arbitrary  and  unreasonable  assess- 
ment {Spencer  V.  Merchant.  125  U.  S.  345, 
356;  Wagner  w  BaJtimcfre,  22>9  U.  S.  207; 
Hoiick  V.  Little  River  District,  239  U.  S. 
254). 

It  was  urged  that  no  notice  was  given 
prior  to  the  creation  of  the  sewer  district 
and  that  due  process  was  denied.  The 
court  observes  that  the  creation  of  these 
districts  was  authorized  by  legislative 
authority,  and  further  that  the  record 
showed  that  the  owner  had  full  opportunity 
to  be  heard  in  judicial  proceedings  to  en- 
force the  tax,  and  that  its  contentions  had 
been  considered  and  decided,  which  consti- 
tuted due  process  {Davison  v.  New  Orleans, 
97  U.  S.  701,  711  ;  Embree  v.  Kansas  City 
Road  District,  240  U.  S.  242,  251). 

The  court  repeats  the  declaration  that 
it  "  does  not  interfere  with  the  taxation 
and  assessment  laws  of  the  states  as  viola- 
tive of  the  Fourteenth  Amendment  unless 
the  state's  action  has  been  palpably  arbi- 
trary or  grossly  unequal  in  its  application 
to  the  persons  concerned."  —  Mount  Saint 
Mary's  Cemetery  Association  v.  MuUins, 
U.  S.  Sup.  Ct.,  Jan.  27,  1919. 
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suggestions  looking  to  the  correction  of  this  error. 

Bullock,  C.  J.  Address  on  the  report 
of  the  committee  of  the  National  Tax  As- 
sociation on  a  model  tax  system,  before  the 
Cleveland  Association  of  Building  Owners 
and  Managers.    28  p.     Cleveland,  1918. 

Bullock,  C.  J.  War  taxes  and  our  in- 
dustrial situation.     25  p.     Cleveland,  1918. 

This  paper  is  an  advance  publication  of  a  por- 
tion of  a  report  on  the  federal  income  and  excess- 
profits  taxes,  prepared  by  Professor  Bullock  for 
the  Committee  on  War  Finance  of  the  American 
Economic  Association.  The  data  were  secured  in 
part  from  financial  manuals  and  in  part  through 
field  investigation. 

Constitutional  Review.  Federal  tax- 
ation and  state  rights.  Vol.  Ill,  p.  34. 
January,  1919. 

This  editorial  comment  is  based  upon  the  House 
proposal  to  include  in  the  new  revenue  bill  a 
clause  imposing  taxation  upon  incomes  derived 
from  the  interest  on  state  and  municipal  bonds, 
and  also  on  the  salaries  of  certain  state  and  muni- 
cipal officials.  The  view  that  the  sixteenth  amend- 
ment has  opened  the  way  for  the  taxation  by  the 
federal  government  of  all  incomes  from  whatever 
source  derived  is  vigorously  and  effectively  com- 
bated. 

Fairchild,  F.  R.  The  finances  of  Santo 
Domingo.  Pol.  Set.  Quart.,  vol.  XXXIII, 
p.  461  (December,  1918). 

A  general  description  of  the  financial  system  of 


the  island.  The  most  significant  features  of  this 
revenue  system  are  the  complete  reliance  upon  in- 
direct taxes  and  the  great  importance  of  the  cus- 
toms. The  improper  adjustment  of  tax  rates  and 
the  inequitable  incidence  of  the  indirect  taxes  are 
in  part  responsible  for  the  country's  backward 
economic  position.  The  article  concludes  with  a 
discussion  of  the  difficulties  which  would  be  en- 
countered in  the  introduction  of  the  more  impor- 
tant forms  of  direct  taxation. 

Kansas.  Sixth  report  to  the  legislature 
by  the  tax  commission.  66  p.  Topeka, 
1918. 

This  report  contains  certain  statistical  data  rela- 
tive to  property  assessments,  tax  rates  and  the 
distribution  of  tax  receipts  to  the  different  funds, 
together  with  some  other  information  concerning 
the  operation  of  the  tax  system.  It  also  contains 
the  commission's  discussion  of  the  tax  situation  in 
Kansas  and  its  recommendation  for  new  tax  legis- 
lation. 

The  principal  recommendations  are  the  follow- 
ing :  an  amendment  of  the  inheritance  tax  law  to 
cover  bequests  to  direct  heirs ;  the  creation  of  the 
office  of  county  assessor,  with  full  authority  to 
assess  all  property ;  the  abolition  of  the  uniform 
rule  in  the  constitution ;  and  central  assessment 
of  the  property  of  electrical  transmission  com- 
panies. 

One  of  the  commission's  most  important  func- 
tions, supervision  of  the  tax  system,  has  been  very 
imperfectly  performed  because  of  the  impossibility 
of  securing  uniformly  good  results  from  the  two 
thousand  local  assessors  in  the  state.  The  com- 
mission feels  that  its  persistent  efforts  have  re- 
sulted in  a  better  equalization  in  1918  than  in  any 
preceding  year,  but  it  adds  that  the  state  is  a  long 
way  yet  from  even  approximately  equal  assess- 
ments. The  enlargement  of  the  assessment  dis- 
tricts under  a  county  assessor  has  been  recom- 
mended by  the  commission  for  years  as  one  of  the 
necessary  conditions  of  reasonably  good  assess- 
ment practice. 

Montana.  Report  of  the  tax  and  license 
commission  to  the  state  board  of  equaliza- 
tion, 1917-18.     204  p.     Helena,  1918. 

This  is  the  report  of  a  special  tax  commission 
created  in  1917,  for  the  purpose  of  studying  the 
tax  system  of  the  state  and  reporting  upon  desir- 
able improvemenH.  The  state  has  increased  in 
wealth  and  population  to  such  proportions  that 
the  general  property  tax,  with  the  primitive  ad- 
ministration that  has  always  characterized  this  tax 
in  its  early  stages,  no  longer  suffices  to  supply  the 
needed  public  revenue  without  producing  intoler- 
able injustice.  The  special  commission  has  re- 
discovered in  Montana  many  of  the  defects  of 
this  tax  that  have  been  so  marked  in  other  states. 
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The  statutory  requirement  of  full  value  assess- 
ment has  become  a  dead  letter;  there  are  gross 
inequalities  in  the  local  assessment  of  lands  and 
tangibles  ;  intangibles  wholly  escape  in  large  quan- 
tity, and  the  system  of  equalization  is  not  above 
reproach. 

The  recommendations  are  broadly  comprehen- 
sive and  together  form  a  tolerably  complete  tax 
reform  program.  The  report  contains,  as  an  ap- 
pendi.x,  a  series  of  bills  which  cover  the  recom- 
mendations. Among  these  are  a  bill  for  the  estab- 
lishment of  a  permanent  tax  commission,  a  bill 
for  the  classification  of  property,  and  one  pro- 
viding a  method  for  the  assessment  of  inter-county 
telephone,  telegraph,  pewer  transmission  and  irri- 
gation companies. 

The  commission's  suggestions  are  all  useful. 
The  weakest  feature  of  the  program  is  the  pro- 
posal to  incorporate  the  provision  for  a  state  tax 
commission  in  the  constitution.  That  instrument 
already  provides  for  an  ex-officio  state  board  of 
equalization  and  the  repeal  of  this  provision  is 
necessary  in  order  to  secure  for  the  proposed  com- 
mission with  full  authority  over  all  parts  of  the 
ta.\  system. 

New  York.  Report  of  the  committee 
on  taxation  of  the  New  York  State  Bar 
Association.     1 1 1  p.    New  York,  1919. 

This  report  embraces  recommendations  upon 
three  points.  The  first  is  an  endorsement  of  the 
model  system  of  state  and  local  taxation,  prepared 
by  the  committee  of  the  National  Tax  Association, 
with  the  suggestion  that  least  disturbance  to  the 
existing  tax  structure  in  New  York  would  result 
if  a  suitable  combination  of  the  three  methods 
proposed  in  the  model  plan  were  worked  out. 

The  second  topic  is  the  tax  upon  the  net  income 
of  manufacturing  and  mercantile  corporations. 
This  tax  is  approved,  and  its  extension  to  miscel- 
laneous corporations  is  recommended.  The  third 
topic  is  the  impossible  special  franchise  tax  law. 
The  committee  agrees  that  a  more  satisfactory 
system  should  be  devised,  but  was  unable  to  ag^ree 
upon  a  recommendation  for  a  substitute.  Three 
appendices  contain,  respectively,  a  reprint  of  the 
plan  for  a  model  system  of  state  and  local  taxa- 
tion, the  report  of  the  joint  legislative  committee 
on  net  income  taxation  as  applied  to  business  cor- 
porations, and  a  brief  discussion  of  the  special 
franchise  tax. 

North  Carolina.  Report  of  the  cor- 
poration commission  as  a  board  of  state 
tax  commissioners.  Advance  sheets.  20  p. 
Raleigh,  1919. 

Contains  recommendations  for  the  repeal  of  the 
constitutional  prohibition  upon  the  taxation  of  the 
income  from  property,  and  for  the  introduction 
of  improved  methods  of  assessing  and  equalizing 
real  property  in  the  next  revaluation. 

Peloubet,  Maurice.  Operation  of  the 
British  excess  profits  duty  law.  Journal  of 
Accountancy,  vol.  XXVII,  p.  17  (January, 
1919). 


The  British  excess  profits  tax  law  is  superior  to 
the  French  or  any  other  European  law  on  this 
subject,  but  it  is  defective  in  its  method  of  calcu- 
lating "standard"  or  "normal"  profits,  in  that 
it  allows  a  portion  of  the  excess  profits  to  be  re- 
tained ;  and  because  the  law  relates  almost  solely 
to  the  financial  rather  than  to  the  productive  or 
ojxjrating  side  of  business. 

Vermont.  Biennial  report  of  the  com- 
missioner of  taxes.     166  p.    Rutland,  1918. 

Wisconsin.  Ninth  biennial  report  of 
the  Wisconsin  tax  commission  to  the  gov- 
ernor and  legislature.  2)3  p.  Madison, 
1918. 

This  report  is  intentionally  less  voluminous 
than  some  of  its  predecessors  have  been.  A  very 
complete  discussion  of  the  state's  tax  problems  in 
1916  received  such  scant  consideration  from  the 
legislature  that  the  commission  refrains  from  cov- 
ering the  ground  again.  The  operation  of  the  in- 
come tax  continues  to  be  satisfactory,  both  from 
the  standpoint  of  yield  and  administration.  The 
commission  urges,  however,  the  repeal  of  the  per- 
onal  property  offset  provision,  which  was  included 
originally  merely  as  a  temporary  expedient  to  in- 
sure normal  revenue  while  the  income  tax  was  in 
the  experimental  stage.  It  is  a  useless  expense  to 
assess  incomes  only  to  have  the  tax  nullified  by 
personal  property  tax  receipts,  and  it  leads  to 
false  classification  of  property  locally  assessed. 
Other  recommendations  ask  for  taxation  of  resi- 
dents of  the  state  on  their  income  from  all  sources 
and  for  a  clearer  deduction  of  the  losses  which 
may  be  deducted  from  gross  income. 

The  creation  of  the  office  of  county  assessor  is 
again  strongly  urged.  Supervision  of  the  local 
assessor  continues  to  be  one  of  the  commission's 
most  serious  administrative  problems,  and  the  en- 
largement of  the  assessment  district,  together  with 
the  merit  system,  would  go  far  toward  reducing 
his  problem  to  manageable  proportions.  The  sit- 
uation has  been  made  worse  by  the  recent  changes 
in  the  reassessment  statute.  The  commission's 
loss  of  power  here  is  already  reflected  in  the  assess- 
ments and  in  the  attitude  of  local  tax  officials, 
especially  in  the  northern  counties.  The  practical 
effect  of  this  pernicious  change,  made  in  IQ17,  has 
been  to  deny  the  right  of  appeal  for  a  reassessment 
to  the  larger  landowners,  who  alone  are  able  to 
muster  a  petition  signed  by  the  owners  of  10  per 
cent  of  the  taxable  property  of  the  district  to  be 
assessed.  The  commission  asks  that  the  original 
reassessment  statute  be  restored  and  broadened. 

A  final  recommendation  relates  to  the  desira- 
l)ility  of  taxing  all  light,  heat  and  power  com- 
panies in  the  same  manner,  instead  of  discriminat- 
ing, as  at  present,  between  those  which  are  oper- 
ated in  connection  with  street  railways  and  those 
not  so  operated.  The  former  are  now  taxed  at 
the  average  state  rate,  while  the  latter  are  taxed 
at  the  local  rates. 

Wyoming.  Fifth  biennial  report  of  the 
commissioner  of  taxation  of  Wyoming.  76 
p.     Cheyenne,  1918. 
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EXECUTIVE  COMMITTEE 
APPOINTMENT 

The  executive  committee  has  unani- 
mously selected  A.  J.  Maxwell,  member  of 
the  North  Carolina  Tax  Commission,  to 
fill  the  vacancy  in  the  committee  caused  by 
the  death  of  Judge  Hart.  Mr.  Maxwell 
has  had  a  large  experience  with  tax  prob- 
lems and  has  the  important  additional 
qualification  due  to  the  fact  that  this  com- 
mission constitutes  the  corporation  com- 
mission, dealing  with  the  regulatory  prob- 
lems. We  congratulate  ourselves  upon  his 
acceptance  of  the  appointment  and  his  con- 
sent to  give  us  the  benefit  of  his  wide  ad- 
ministrative experience. 


THE  CONFERENCE  AGAIN 

With  the  passing  of  the  influenza  epi- 
demic and  the  gradual  decrease  of  pressure 
on  tax  officials  in  connection  with  the  legis- 
lative sessions,  which  are  rapidly  coming 
to  a  close,  the  reconsideration  of  possibili- 
ties for  a  conference  presents  itself.  The 
natural  discouragement  due  to  the  first  post- 
ponement, and  emphasized  by  the  second, 
has  to  a  considerable  degree  worn  oflF,  and 
there  is  definite  evidence  of  a  revival  of 
the  feeling  of  the  especial  need  for  a  con- 
ference. 

The  considerations  which  led  to  the  very 
general  demand  for  a  conference  in  the 
fall,  again  present  themselves.  Doubtless 
the  legislative  discussions,  which  have  been 
directed  largely  towards  temporary  and 
emergency  revenue  measures,  have  empha- 
sized strongly  the  peculiar  advantages  of 
our  conferences,  at  which  those  specially 
trained  may  confer  in  a  helpful  manner 
concerning  the  unusually  important  fiscal 
problems  confronting  the  localities,  states, 
and  the  nation. 

All  things  considered,  it  has  seemed  to 
the  officers  that  it  would  probably  be  a 
mistake  not  to  utilize  the  advantages  to  be 
gained  through  a  conference  in  the  near 
future,  while  the  sentiment  of  the  public  as 
expressed  in  the  legislative  sessions  and 
otherwise  on  these  problems  is  well  in 
mind.  The  natural  conclusion  would  seem 
to  be  to  hold  the  conference  at  St.  Louis, 
the  place  originally  selected  and  most 
available,  early  in  June  or  even  at  the  end 
of  May.  These  observations  are  submitted 
tentatively  in  order  that  members  may  be 
prepared  to  co-operate  actively  and  ener- 
getically with  the  executive  committee  in  its 
final  decision.  (:;omiii^^;;aiid- suggestions 
are  urgently  requested. 
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NOTES  AND  NEWS  ITEMS 


THE  CLASSIFICATION 
CAMPAIGN  IN  OHIO 

Ohio  has  been  fighting  consistently  and 
continuously  for  twenty  years  to  write  into 
its  constitution  an  amendment  permitting 
the  classification  of  property  for  purposes 
of  taxation.  The  Buckeye  state  has  a  rigid 
uniform  rule  under  which  taxation  troubles 
have  been  increasing  from  year  to  year. 
In  spite  of  the  fact  that  the  people  at  the 
November,  1918,  election  approved  a  classi- 
fication amendment,  the  whole  campaign 
will  have  to  be  repeated,  as  the  supreme 
court  of  the  state  declares  it  to  be  invalid 
because  it  conflicts  with  another  amend- 
ment submitted  to  the  people  at  the  same 
election. 

The  situation  is  a  complicated  one,  and 
it  is  decidedly  trying  to  classification  pro- 
ponents to  have  a  hard-fought  victory  now 
snatched  from  them  by  a  court  decision. 
It  means  another  campaign  and  an  imme- 
diate one;  but  classificationists  look  for  a 
successful  outcome,  because  the  people  are 
better  informed  about  classification  than 
they  were  when  they  voted  in  November 
last. 

The  classification  provision,  approved  by 
the  voters  and  disapproved  by  the  court, 
reads : 

"  The  General  Assembly  shall  provide  for  the 
raising  of  revenues  for  all  state  and  local  purposes 
in  such  a  manner  as  it  shall  deem  proper.  The 
subjects  of  ta.xation  for  state  and  local  jiurjioses 
shall  be  classified,  and  the  rate  of  taxation  shall 
be  uniform  on  all  subjects  of  the  same  class,  and 
shall  be  just  to  the  subject  taxed." 

The  proposed  amendment  was  put  on  the 
ballot  through  an  initiative  petition  circu- 
lated by  the  Ohio  Taxpayers'  League,  an 
association  organized  for  the  special  pur- 
pose of  conducting  the  classification  cam- 
paign. Over  120,000  names  were  secured 
to  petitions  in  less  than  one  month.  The 
filing  of  the  petitions  automatically  placed 
the  proposition  on  the  ballot  at  the  No- 
vember election. 

A  campaign  of  education  was  conducted 
by  the  Ohio  Taxpayers'  League  extending 
over  a  period  of  three  months.    The  propo- 


sition was  approved  by  the  voters  with  a 
majority  of  over  30,000. 

Practically  the  same  amendment  had 
been  submitted  four  times  before,  through 
the  efforts  of  the  Ohio  State  Board  of  Com- 
merce, and  while  classification  received  a 
majority  vote,  the  amendments  were  lost 
because  prior  to  1912  the  constitution  re- 
(juired  a  majority  of  all  votes  cast  at  the 
polls  to  carry  a  constitutional  amendment. 
Since  1912  a  majority  cast  on  the  proposi- 
tion itself  whites  an  amendment  into  the 
constitution. 

.4  Cotiflicting  Amendment 

At  the  November  election  two  taxation 
proposals  were  submitted  to  the  people. 
One  was  for  classification  as  described 
above,  and  the  other  was  to  give  the  legis- 
lature the  power  to  exempt  mortgages  from 
taxation.  As  explained,  the  classification 
proposal  was  submitted  through  the  initia- 
tive. The  mortgage  exemption  amendment 
was  submitted  by  resolution  of  the  General 
Assembly. 

Of  course,  both  amendments  affected  the 
same  section  of  the  constitution  (Art.  12, 
Sec.  2).  In  the  case  of  the  mortgage  ex- 
emption amendment,  it  was  necessary  to 
print  all  of  section  2,  including  the  uni- 
form tax  provision.  In  the  case  of  the 
classification  amendment,  all  of  section  2 
was  of  necessity  set  forth,  but  the  lines  pro- 
viding for  the  uniform  rule  were  displaced 
by  the  new  matter  on  classification.  Both 
amendments  w-ere  approved  by  the  voters, 
the  mortgage  exemption  proposal  receiving 
the  larger  majority. 

The  constitution  of  Ohio  provides  that  if 
two  amendments  are  submitted  at  the  same 
election  and  there  is  a  conflict,  the  one  re- 
ceiving the  larger  majority  shall  be  de- 
clared carried.  The  question  of  conflict 
was  at  once  raised,  and  to  settle  the  contro- 
versy the  Ohio  Taxpayers'  League  took  the 
matter  into  the  supreme  court,  believing 
that  a  decision  would  uphold  the  contention 
of  the  League  that  there  was  no  conflict. 
Decision  was  rendered  January  28th. 
Three  judges  held  for  the  classification 
amendment  and   four  declared   that  there 
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was  a  conflict,  although  the  four  did  not 
agree  that  the  conflict  grew  out  of  the 
same  point.  The  three  dissenting  judges 
agreed  with  the  contention  of  the  League 
that  there  was  no  conflict  between  the  clas- 
sification proposal  and  the  original  uniform 
rule,  because  in  the  case  of  the  mortgage 
exemption  proposition  the  electors  did  not 
vote  on  the  whole  section  as  printed  on  the 
ballot  but  only  on  the  amendment  as  indi- 
cated in  black-face  type. 

An  interesting  side-light  on  the  Ohio 
constitution  covering  supreme  court  de- 
cisions is  that  it  takes  the  vote  of  six  of  the 
seven  judges  to  declare  a  law  unconstitu- 
tional, but  that  four  of  the  seven  can  hold 
a  constitutional  amendment  to  be  illegal ! 

The  Ohio  Taxpayers'  League  is  now 
seeking  to  have  the  General  Assembly, 
which  is  in  session,  submit  another  classi- 
fication proposal  to  the  people  at  a  special 
election,  to  be  held  at  an  early  date.  The 
suggestion  is  meeting  with  the  approval  of 
the  legislators  and  it  is  believed  that  an 
election  will  be  held  late  in  May  or  in 
June. 

The  rough  road  that  classification  has 
had  to  travel  in  Ohio  has  not  been  a  bad 
thing  for  the  principle  itself.  There  has 
been  so  much  popular  discussion  of  the 
subject,  and  particularly  so  many  editorial 
regrets  over  the  final  defeat  of  the  propo- 
sition, that  fair  classifying  will  be  far  easier 
than  it  would  have  been  had  not  the  people 

been  fully  advised.         ^    r^   r.?  •  ? 

0.  K.  Shimansky 

Secretary  Ohio  State  Board  of  Commerce 

AN  ILLUSTRATION  OF  THE  EFFECTS 
OF  LAND  TAXATION  IN  CANADA 

A  single  illustration  is  sometimes  of 
greater  force  than  a  book  full  of  statistics, 
and  how  a  tax  system  has  worked  out  from 
the  point  of  view  of  the  interests  of  a 
single  typical  owner  of  real  estate,  may  be 
more  illuminating  than  the  most  elaborately 
formulated  generalizations.  Recently  a 
man  who  lives  in  one  of  the  principal  cities 
of  Western  Canada,  where  he  owtis  con- 
siderable real  estate,  was  on  a  visit  to  New 
York,  and  in  the  course  of  a  conversation 
regarding  the  special  taxation  of  land  in 
the  Canadian  west,  revealed  in  confidence 
the  detailed  records  of  his  properties — their 
valuations,  their  taxes,  their  income  and 
their  general  expenses.  These  figures  were 
so  interesting   that   their   publication   was 


urged  and  consent  was  given  to  print  tlie 
summaries.  It  is  believed  that  the  figures 
which  follow  are  typical  of  a  large  number 
of  persons  who  own  city  property  in  this 
region. 

The  individual  is  the  owner  of  ten  par- 
cels of  real  estate.  Six  of  them  are  im- 
proved and  four  unimproved.  The  assessed 
value  of  the  improved  properties  for  1918 
amount  to  a  total  of  $960,400.  The  im- 
provements (assessed  at  66^  per  cent  of 
full  value)  amount  in  total  to  $134,800. 
Combining  these  figures  and  expanding  the 
building  assessments  to  full  value,  produces 
a  total  investment  of  $1,162,600. 

The  gross  rents  from  these  properties 
for  the  last  year  were  $42,599,  the  expenses 
other  than  taxes  and  interest  $22,327,  mak- 
ing net  rents  of  $20,272.  The  taxes  w^ere 
$27,322. 

The  assessed  value  of  the  four  unim- 
proved properties  totaled  $54,570.  There 
was  no  income  and  the  taxes  amount  to 
$1,395. 

In  other  words,  in  the  case  of  improved 
real  estate,  the  taxes  amounted  to  two- 
thirds  of  the  gross  rents.  After  the  owner 
had  paid  the  mere  current  operating  ex- 
penses of  the  buildings  there  was  not 
enough  income  from  the  property  left  to 
meet  his  taxes.  To  pay  them  it  was  neces- 
sary for  this  owner  to  draw  upon  other  re- 
sources to  the  extent  of  over  $7,000. 

If  this  man  owned  his  property  outright 
the  burden  would  be  bad  enough,  but  in 
this  particular  case  the  individual  has  an 
indebtedness  of  approximately  a  half- 
million  dollars  upon  the  property,  and  the 
interest  on  this  sum  must  be  added  to  the 
figures  given  above  to  indicate  his  true 
burden. 

It  may  also  be  noted  that  the  six  im- 
proved parcels  are  on  the  whole  exception- 
ally well  improved ;  they  are  well  located 
and  are  not  over-assessed  as  compared  with 
adjoining  properties. 

These  figures  display  forcibly  the  result 
of  land  taxation  when  carried  to  an  extreme 
and  illustrate  the  dangers  of  a  system  by 
which  the  burden  is  made  to  fall  upon  a 
single  class.  The  situation  may  well  be 
considered  by  those  in  the  various  states 
who  are  considering  ways  and  means  of 
providing  revenues  and  may  serve  to  sound 
a  warning  against  undue  emphasis  upon  the 
taxation  of  real  estate  to  the  exclusion  of 
other  sources  of  revenue. 
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The  third  annual  meeting  of  the  Minne- 
sota Tax  Conference  was  held  in  the  Old 
Capitol  Building  at  St.  Paul,  January  15 
and  16  and  was  attended  by  300  delegates 
and  others  interested  in  tax  matters.  The 
interest  shown  was  remarkable  and  many 
counties  sent  full  delegations  despite  the 
fact  that  all  had  to  pay  their  own  expenses. 

Following  is  a  summary  of  the  resolu- 
tions adopted :  Exemption  of  household 
goods  from  taxation ;  adoption  of  county 
assessor  system  in  place  of  the  township 
system,  and,  should  such  a  measure  be  en 
acted,  an  amendment  to  the  constitution 
permitting  a  state  income  tax ;  removal  of 
the  discrimination  between  platted  and  un- 
platted property  in  the  classified  assessment 
law ;  requirement  that  the  true  considera- 
tion be  stated  in  all  deeds  filed  for  record : 
increase  in  inheritance  tax  rates;  and  par- 
tial distribution  of  the  gross  earnings  tax 
on  railroads  now  retained  by  the  state. 

The  resolutions  have  been  transmitted 
to  the  tax  committees  of  the  senate  and 
house  and  some  of  the  proposals  favored 
may  be  enacted  into  law  at  this  session. 

One  of  the  program  features  was  "  The 
Model  Tax  System  of  the  National  Tax 
Association,"  by  Samuel  Lord,  member  of 
the  Minnesota  tax  commission. 


obvious  unless  we  desire  to  retain  a  method  of 
taxation  which  is  an  absolute  barrier  to  our 
jirogress." 


In  the  message  of  Governor  Henry  J- 
Allen  to  the  Kansas  legislature  there  ap- 
pears a  very  urgent  call  for  changes  in  the 
tax  system  of  that  state.  His  suggestions 
are  much  in  harmony  with  the  report  of  the 
model  tax  system  committee  of  this  Asso- 
ciation, as  appears  from  the  following  ex- 
tract from  his  message : 

"  A  model  tax  system  is  now  before  the  whole 
country  for  consideration.  The  component  parts 
of  it  are  as  follows:  First,  land  classified  accord- 
ing to  its  differing  economic  values;  second,  some 
kinds  of  tangible  personal  property  also  classified 
as  to  economic  value;  third,  reasonable  taxation 
of  businesses ;  fourth,  income  taxation  ;  fifth,  in- 
heritance taxation.  Such  needs  to  the  Kansas 
system  as  the  inheritance  tax  law,  the  income  tax, 
legislative  freedom  in  matters  of  taxation,  so  that 
the  legislature  may  enact  an  equitable  system,  are 


A  plan  to  accomplish  more  effective  col- 
lection of  delin(]uent  taxes,  which  was  sug- 
gested by  Commissioner  Plumley  of  Ver- 
mont in  his  Bicfinial  report  for  the  term 
ending  June  30,  igi8,  has  been  carried 
forward  by  the  introduction  of  a  bill  in 
the  present  session  of  the  legislature.  We 
understand  that  it  has  already  passed  one 
branch  of  the  Assembly.  This  plan  in- 
volves the  centralized  supervision  of  offi- 
cials to  whom  delinquent  taxes  are  turned 
over  for  collection  by  the  regular  tax  col- 
lectors, and  constitutes  a  beginning  in  a 
movement  which  should  have  important 
consequences.  We  have  long  neglected  the 
collecting  side  of  taxation.  There  is  good 
reason  for  some  standardization  and  cen- 
tralized supervision  of  collections  as  well 
as  of  assessments. 


The  enactment  of  the  new  federal  tax 
laws  has  created  many  difficulties  in  inter- 
pretation and  enforcement.  Among  other 
agencies  for  the  assistance  of  the  taxpayer 
in  his  understanding  of  the  law,  is  the 
series  of  six  lectures  to  be  given  by  Pro- 
fessor T.  S.  Adams  at  the  New  School  for 
Social  Research  in  New  York  City.  A 
course  is  also  announced  by  Columbia  Uni- 
versity in  which,  among  others.  Professor 
Robert  Murray  Haig,  Mr.  R.  H.  Mont- 
gomery, and  Mr.  George  E.  Holmes  are  to 
lecture. 


The  Association  scores  again  in  enjoying 
the  distinction  of  having  three  of  its  mem- 
bers chosen  for  service  on  the  "  Advisory 
Tax  Board  "  established  by  the  new  fed- 
eral Revenue  Act.  Five  of  the  six  mem- 
bers authorized  have  been  recommended. 
Of  these,  three  are  our  members:  Dr.  T.  S. 
Adams,  who  is  named  as  chairman ;  Fred 
T.  Field  of  Boston  ;  and  ex-Deputy-Com- 
missioner Luther  F.  Speer. 


THE  FOUR  MILLS  TAX  IN  PROVIDENCE,  R.  I. 

WALTER  W.  BURNHAM 
Chairman,  Board  of  Assessors  of  Providence 

Prior  to  the  enactment  of  the  Tax  Act  locals  was  excellent,  but  the  fine  thing  is 

of    1912    the   state  of   Rhode   Island   had  that    locals    have   maintained    their   value 

operated  under  a  general  property  tax  law  continuously.     Does  it  not  show  a  better 

which   permitted    towns   and   cities  to   fix  civic  condition  when  money  is  invested  at 

the  rate  of  taxation.     The  state  received  home? 

eighteen  cents  of  each  dollar  raised  upon  Following  is  a  table  showing  valuation 

the  valuation  of  the  year  previous.     There  of  personalty  under  former  law  and  under 

was  no  supervision  by  the  state  and  no  state  four  mills  rate : 

tax  upon  corporations.  iV..,so,u.^ proper/,         Rateper  Amount 

The  law  exempted  from  taxation  stocks  ^<ar  valuation  $1,000  of  tax 

in  corporations  liable  to  taxation  in  other  ign 87i,oi3,420.oo  $i6.5o  *i, 171, 721. 43 

states  and  taxed  resident  owners  of  stocks 

T-.11T1J  ^-  ^\       A-c  Tangible  per-    Jntangiwe  per-     Rale         <„,„,,„! 

m  Rhode  Island  corporations  Upon  the  dlt-  Year       mnal  property    ional  property      per  of  lax 

ference  between  the  full  and  fair  cash  value  valuation         valuation      p,ooo 

of  the  shares  and  the  proportional  part  of  i9i2 «52,i85.-.w      ^^^^^_^^^^      mjo     $S6,_.067.35 

said  value  taxed  to  the  corporation  as  real  ^^^^         57,-123,720  16.50       947,491.38 

estate  and  tangible  personal  property.    And  "         09,090,920        4.00       27t;',363.68 

said  law   further  permitted  the  deduction  1914 55,169,460  16.50       8io,29€.09 

^         .     J    ,         ,  r  .1  1  77,004,120  4.00  308,016.48 

for  indebtedness  from  the  personal  prop- 

r         ^-       J  •  J-  -J   1  1915   .   55  424.500  17.50    969,928.75 

erty  of  corporations  and  individuals.  ^^^^  .-w.^^^.-ouu        77318,840        4.00       311.27530 

No  law  olTered  greater  inducements  to  ^g^^ 59,109.00  n.50     i,o:»,468.oo 

residents  to  invest  outside  the  state  and  to  '     '  84,050.840        4.00       :!3o,476.i6 

corporations    to    carry   indebtedness    large  i9i7 6j,ou,5oo        9.,o595eo       ^l^     ^'s^'^l'li 

enough  to  offset  their  taxable  personalty.  ^^^^         7056900         "     '  is^so     y^:^i-i.^-.w 

The  proposal  by  the  commission  which  '     '  94,420,080        4.00       377,080.32 

framed   the  Tax  Act  of    1912   to   fix  the 

mild  rate  of  four  mills  upon  intangibles  These  results  have  been  achieved   with 

and  to  allow  deduction  for  debts  only  from  practically  no  friction  and  very  little  liti- 

credits,    to    exempt    from    local    taxation  gation. 

shares  in  corporations  liable  to  be  taxed  It  is  an  axiom  in  taxation  that,  if  a  tax- 
upon  their  corporate  excess,  to  tax  tangibles  payer  knows  his  neighbor  should  be  taxed 
where  located,  to  continue  the  right  of  and  is  not,  his  grievance  is  not  that  he  is 
towns  and  cities  to  fix  the  rate  upon  real  taxed,  but  that  his  neighbor  is  not ;  that  if 
estate  and  tangibles,  and  to  reduce  the  state  there  is  inequality  in  taxation  the  grievance 
tax  from  eighteen  to  twelve  cents,  was  re-  arises  from  such  inequality  alone.  It  was 
garded  suspiciously  by  many  wealthy  people  noticed  that  taxpayers  were  not  aggrieved 
who  habitually  invested  outside  this  state.  by  the  amount  of  valuation  but  by  the 
Corporations,  too,  showed  extreme  inter-  amount  exacted,  so  that  it  was  possible  to 
est  in  the  proposal  that  a  state  commission  increase  the  amount  of  intangibles  four 
should  tax  their  corporate  excess  at  the  times  at  least,  in  many  instances,  Avithout 
four  mills  rate  and  that  local  assessors  exacting  a  greater  tax. 
should  tax  their  tangibles  flat.  Individuals  voluntarily  divulged  large 
The  Tax  Act  of  1912  was  approved  amounts  of  intangibles  formerly  untaxed, 
February  15,  1912,  and  Providence  assessed  because  of  the  four  mills  rate  and  ex- 
its tax  June  15,  1912.  pressed  relief  that  they  no  longer  felt  war- 
Great  curiosity  was  apparent  among  tax-  ranted  in  secreting  property.  Taxation  of 
payers.  Opinion  was  freely  expressed  that  intangibles  by  the  state,  formerly  taxed 
owTiers  of  securities  formerly  exempt  would  locally,  worked  no  hardship  upon  towns 
shift  to  local  securities  exempt  under  the  and  cities.  Under  the  former  law  savings 
new  law.     It  is  a  fact  that  the  market  for  deposits  were  taxable  locally.    Local  asses- 
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sors  having  no  authority  were  able  to  un- 
cover but  a  small  amount,  while  the  present 
law  uncovers  to  the  state  all  savings  de- 
posits. As  for  taxing  the  proportional 
amount  per  share  in  local  corporations,  the 
process  was  simple  after  the  owner  was 
found  out. 

But  the  four  mills  rate  docs  not  alarm 
the  shy  and  supersensitive  taxpayer ;  he  is 
impressed  with  its  fairness ;  he  notices  that 
his  neighbor  who  formerly  loaned  money 
on  real  estate  collateral  now  records  his 
mortgage  or  transfer.  He  eren  bow-s  to 
the  tax  assessor.  He  now  eagerly  and  suc- 
cessfully searches  the  tax  list  for  his  neigh- 
bor's name;  gladly  does  he  tender  his 
cheque  to  the  tax  collector. 

He   recalls   the    former    twinges   of    his 


conscience  at  the  thought  of  being  obliged 
to  lie  or  pay  $1.65  to  $1.85  out  of  a  $4.00 
dividend,  but  now  he  exults  in  the  knowl- 
edge tliat,  although  he  owns  shares  in  local 
corporations,  they  are  tax  free  to  him.  He 
freely  displays  savings  bank  books,  ac- 
knowledges ownership  of  bank  stocks  and 
all  sorts  of  local  securities,  because  he 
knows  the  state  has  taxed  them  all  and  for 
that  reason  he  is  called  upon  to  pay  less. 

Truly  wisdom  has  entered  into  unknown 
places  and  justice  has  overthrown  discrim- 
ination. 

This  state  after  many  years'  observance 
of  polite  and  unprofitable  comity  with  her 
sister  states  now  enjoys  home  rule,  and  finds 
her  venture  into  the  four  mills  tax  profit- 
able and  satisfactory. 


THE  MINNESOTA  CLASSIFICATION  LAW 

From  advance  copy  of  Chapter  XIV  of  the  Sixth  Biennial  Report  (1918)  of  the  Minnesota  Tax  Commission 


The  classified  assessment  law  (Chapter 
483,  General  Laws  1913)  resulted  in  a 
most  remarkable  change  in  true  and  full 
value  statistics.  Prior  to  1914  when  this 
act  became  effective,  the  law  required  all 
property  subject  to  ad  valorem  taxation  to 
be  assessed  at  actual  value.  As  is  well 
known,  no  serious  attempt  ever  was  made 
to  comply  with  this  provision,  and  the  usual 
custom  was  to  assess  at  from  25  to  50  per 
cent  of  what  property  actually  was  worth, 
the  percentage  depending  largely  upon  the 
whim  of  the  assessor  and  varying  greatly 
even  as  to  property  of  the  same  class  in  the 
same  district.  In  1912,  the  last  real  estate 
assessment  year  under  the  old  law,  the  full 
value  returns,  and  the  assessed  value  as 
well,  of  all  property  in  Minnesota  were 
only  $1,512,745,944."  In  1914,  the  first 
year  under  the  classification  act,  full  value 
returns  jumped  to  $4,231,407,200,  a  gain 
of  approximately  280  per  rent,  and  in  1918 
the  five  billion  mark  was  exceeded. 

Rrasons  for  Increase 

The  rea.sons  for  this  increase  are  easily 
ascertained.  Under  the  system  prevailing 
prior  to  1914  all  taxing  officials  disregarded 
the  full  value  provisions  of  the  law  and,  as 
we  said  in  Chapter  4  of  our  fifth  l)iennial 
report  (1916),  there  had  l)een  developed 
"  a  general  system  of  undervaluation,  a 
direct  law  evasion,  tliat  was  winked  at  by 


local  officials,  and,  finally,  was  openly 
sanctioned  and  approved  by  the  legislature 
and  state  department  heads." 

The  present  law  has  to  a  great  extent 
remedied  this  situation  by  both  legalizing 
and  standardizing  the  irregular  practice  of 
undervaluation  which  prevailed  before 
1914,  and  the  old  legal  fiction  and  pre- 
sumption that  true  and  full  value  and  as- 
sessed value  correspond  and  are  in  fact 
identical  has  been  done  away  with.  Now 
the  assessor  determines  in  the  first  instance 
the  full  value  of  each  article  of  personal 
property  or  tract  of  real  property  which  he 
is  called  upon  to  appraise  and  extends  his 
assessment  thereof  at  percentages  fixed  by 
law,  varying  from  25  to  50  per  cent  in 
accordance  with  the  statutory  classification. 

The  requirement  that  full  value  be  in 
truth  ascertained  as  a  preliminary  step  in 
llie  assessment  is  directly  responsible  for 
tlie  rather  startling  full  value  increase 
already  noted,  and  the  resultant  statistics 
have  become  valuable  as  an  index  of  the 
wealth  of  the  state  instead  of  being,  as 
under  the  old  system,  valueless  for  any 
])urpose  and  in  fact  "  without  form  and 
void." 

Classification  Act  is  a  Success 

If  the  classification  act  had  accomplished 
no  other  reform  than  the  establishment  of 
a  reasonably  accurate  full  value  appraise- 
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ment  as  an  assessment  base,  its  enactment 
would  have  been  entirely  justifiable.  What 
has  been  accomplished  in  other  ways 
through  the  enforcement  of  this  law  and  a 
complete  and  detailed  discussion  of  the 
reasons  for  its  existence,  as  well  as  a  his- 
tory and  cominentary  of  the  results  attained 
during  the  first  three  years  of  its  operation 
will  be  found  in  Chapters  3  and  4  of  the 
fourth  biennial  report  of  this  commission 
(1914)  and  Chapter  4  of  the  fifth  biennial 
report  (1916).  The  general  observations 
in  those  chapters  apply  to  the  1917  and 
1918  assessments  as  well  as  to  those  of 
1914,  1915,  and  1916,  and  need  not  here 
be  repeated.  It  seems  sufficient  to  say  at 
this  time  that  the  classification  system  has 
met  with  such  popular  approval,  has  been 
so  generally  successful  in  operation,  and 
has  become,  after  five  years'  trial,  such  an 
intimate  part  of  our  scheme  of  taxation, 
that  it  never  will  be  abandoned  while  ad 
valorem  taxation  prevails  in  its  present 
form. 

The  tax  commission  by  this  observation 
does  not  mean  to  convey  the  impression 
that  the  classification  schedules  in  the  pres- 
ent law  are  perfect,  but  only  to  go  on 
record  as  favoring  the  taxation  of  property 
at  certain  percentages  of  full  value,  thus 
giving  to  the  legislature  an  opportunity  to 
classify  types  and  varieties  of  property, 
assigning  to  each  such  part  of  the  tax  bur- 
den as  may  seem  just  and  proper.  When 
taxes  are  levied  on  full  value,  household 
goods  bear  the  same  proportionate  burden 
as  bank  stock.  Classification  allows  dis- 
crimination and  differentiation,  and  the 
courts  have  given  legislative  authority  a 
wide  latitude  in  this  direction. 

Comparison  Shows  Critics  in  Error 

Percentage  assessments,  even  when  such 
a  system  is  prescribed  by  law,  have  been 
widely  criticized  by  tax  experts  on  the 
ground,  among  others,  that  full  value  will 
not  be  ascertained  w'ith  any  more  exactness 
than  is  assessed  value  when  it  corresponds 
^\•ith  full  value,  and  therefore  that  by  as- 
sessing at  a  fixed  percentage  of  an  ad- 
mittedly erroneous  full  value  the  chance  for 
unjust  discriminations  and  unfair  practices 
will  be  greatly  magnified.  The  experience 
of  Minnesota  is  a  direct  contradiction  of 
this  contention.  In  fact,  we  are  firmly  of 
the  opinion  that  the  equalized  full  value  in 
this  state,   upon   which   the   assessment   is 


predicated,  more  nearly  represents  the 
actual  value  of  the  property  to  be  taxed 
than  does  the  full  value  in  comparable 
states  where  strenuous  efforts  have  been 
maintained  during  the  last  few  years  to 
strictly  enforce  full  value  assessments. 

No  Radical  Action  Taken 

The  Minnesota  tax  commission  is  well 
content  to  stand  in  support  of  its  conten- 
tion that  the  classification  act  of  1913  has 
brought  about  an  improvement  in  assess- 
ment methods  which  has  not  been  surpassed 
in  any  other  state  of  approximately  the 
same  wealth.  In  several  states  where  a  de- 
termined effort  is  being  made  to  assess  all 
property  at  full  value  it  has  been  necessary 
to  resort  to  a  program  of  drastic  reassess- 
ments and  considerable  expense  has  been 
incurred  in  arriving  at  actual  value  and  in 
keeping  the  assessment  up  to  that  mark  from 
year  to  year.  The  results  in  Minnesota 
have  been  attained  with  little  or  no  special 
effort  of  this  character.  The  gain  of  280 
per  cent  in  full  value  the  first  year  of  the 
new  law  over  the  full  value  returns  for  the 
last  year  when  that  value  corresponded 
with  assessed  value  came  naturally  and  in 
the  ordinary  course  of  events.  Outside  of 
persistent  and  unremitting  efforts  by  the 
tax  commission  to  educate  assessors  and 
other  tax  officials  in  the  proper  discharge 
of  their  duties,  no  radical  steps  were  taken 
to  obtain  these  results  and  no  particular 
attempt  was  made  by  the  tax  commission 
or  other  taxing  officials  to  screw  the  re- 
turns up  to  the  last  notch.  Since  1914  the 
increase  has  been  steady  and  also  has  come 
without  the  necessity  of  employing  any  but 
educational  measures. 

Human  Element  Vital  Factor 

Now  that  we  in  Minnesota  have  estab- 
lished a  full  value  basis  which  we  believe 
to  be  substantially  correct,  it  may  be  con- 
tended by  some  that  we  might  well  adopt 
this  as  the  assessment.  Such  an  argument 
overlooks  the  psychological  or  himian  ele- 
ment in  the  situation,  w^hich  after  all  prob- 
ably is  more  responsible  for  the  beneficial 
consequences  outlined  than  any  other  one 
factor  or  group  of  factors.  When  prop- 
erty is  supposed  to  be  assessed  at  its  actual 
value  in  money  the  natural  tendency  is  for 
both  assessors  and  taxpayers  to  modify  the 
strict  terms  of  the  law  even  when  rigid  en- 
forcement is  sought  by  some  central  author- 
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ity.  Reassessments,  prosecutions  and  other 
drastic  remedies  never  have  and  probably 
never  will  eradicate  the  undervaluation 
habit  as  long  as  the  law  requires  full  value 
and  assessed  value  to  correspond.  In  our 
fifth  biennial  report,  page  61,  we  said  : 

"  The  tendency  on  the  part  of  the  tax- 
payers to  underestimate  and  undervalue  is 
coincident  with  the  history  of  taxation.  It 
is  not  a  modern  political  phenomenon,  but 
rather  a  deviation  from  the  straight  and 
narrow  path  of  common  honesty  so  sanc- 
tioned by  the  custom  of  centuries  and  so 
ingrained  into  the  very  being  and  con- 
science of  the  worthy  and  unworthy  alike 
as  in  a  measure  to  remove  it  from  the  cate- 
gory of  a  moral  lapse  and  establish  it  as  a 
proper  and  justifiable  evasion  of  the  writ- 
ten law,  an  evasion  which  brings  no  re- 
proach from  society  and  which  is  so  uni- 
versal in  character  that  the  odium  of  false- 
hood does  not  attach  to  those  who  prac- 
tice it." 

Laiv  Recognizes  this  Frailty 

This  is  true  today,  always  has  been  true 
and  probably  always  will  be  true.  Not 
only  is  the  taxpayer  actuated  by  this  desire 
to  undervalue,  but  the  assessor  is  generally 
a  victim  of  the  same  tendency.  The  classi- 
fied assessment  law  of  Minnesota  recog- 
nizes this  human  frailty  and  the  motive  be- 
hind it ;  it  recognizes  the  well-known  fact 
that  the  average  taxpayer  believes  that  the 
lower  the  assessed  value  the  lower  his  tax  ; 
it  recognizes  that  a  man  with  an  automobile 
worth  $1,500  is  much  more  apt  to  admit 
its  full  value  when  he  knows  it  is  to  be 
assessed  at  but  one-third  thereof,  $500,  than 
when  he  knows  the  assessed  value  and  full 
value  correspond ;  and  finally  it  recog- 
nizes that  the  same  feeling  controls  most 
assessors  and  that  they  would  much  rather 
value  property  at  a  fraction  of  what  it  is 
worth  tlian  at  true  value.  The  taxpayer  is, 
under  our  system,  permitted  to  delude  him- 
self if  he  so  desires,  by  harboring  the  belief 
that  under^'aluation  means  less  taxes. 
People  are  better  satisfied  in  being  allowed 
to  follow  hereditary  customs.  Assessors 
and  other  local  taxing  officials  do  not  find 
it  necessary  to  perjure  themselves  when  they 


certify  the  rolls  to  be  correct.  Instead  of 
harm  being  done,  much  good  has  been 
accomplished,  and  we  think  the  full  value 
statistics  already  cited  are  conclusive  on  this 
point. 

The  280  per  cent  gain  in  full  value  came 
"  over  night "  as  it  were,  and  we  are  cer- 
tain that  it  would  disappear  with  equal 
rapidity  should  it  be  decided  to  use  it  as 
the  assessment. 

Full  Value  is  Itemized 

One  other  objection  to  undervaluation  as 
a  system  has  been  advanced.  It  is  asserted 
that  the  resultant  statistics  do  not  give  a 
correct  idea  of  the  wealth  of  a  community. 
But  in  Minnesota  full  value  data  is  avail- 
able in  every  district  for  each  item  of  per- 
sonal property  and  each  tract  of  real  prop- 
erty listed.  In  addition,  we  are  not  of  the 
opinion  that  those  seeking  investments  or 
interested  for  other  reasons  in  ascertaining 
the  wealth  of  a  city,  village  or  township 
will  pay  much  attention  to  assessed  valua- 
tions, unless  for  legal  reasons. 

How  Property  is  Classified 

The  classification  law  has  remained  in- 
tact since  it  was  enacted  in  1913.  By  its 
terms  property  subject  to  ad  valorem  taxa- 
tion is  divided  into  four  classes.  Iron  ore, 
mined  or  urmiined,  constitutes  class  1  and 
is  assessed  at  50  per  cent  of  full  value. 
Such  property  as  household  goods,  wearing 
apparel  and  other  similar  articles  used  for 
domestic  purposes  forms  class  2,  assessable 
at  25  per  cent  of  full  value.  In  class  3  we 
find  the  great  mass  of  personal  property, 
such  as  live  stock,  tools,  machinery,  mer- 
chandise, logs  and  lumber,  all  vehicles  and 
other  property  of  a  like  nature  and,  in  ad- 
dition, rural  (unplatted)  real  estate.  Prop- 
erty in  this  class  is  assessed  on  a  ZZVi  per 
cent  basis.  All  other  property,  including 
urban  (platted)  real  estate,  bank  stock,  the 
poles,  wires,  conduits,  tracks  and  other 
similar  equipment  of  light,  power  and 
street  railway  companies,  privately  owned 
structures  on  government  land,  and  eleva- 
tors and  warehouses  on  the  right  of  way 
of  railroads,  will  be  found  in  class  4,  as- 
sessable at  40  per  cent  of  full  value. 


MOTOR  VEHICLE  TAXATION 


HON.   OLIN  H.   CHASE 
Motor  Vehicle  Commissioner 

A  paper  read  before  the  Association  of  New  Hampshire  Assessors,  December  19,  1918 


The  present  situation  reminds  me  of  an 
episode  associated  with  the  congressional 
career  of  Hon.  Joseph  G.  Cannon.  When 
Uncle  Joe  was  defeated  for  congress  in 
1912  he  was  succeeded  by  a  man  whose 
name  was  O'Hair.  O'Hair  was  filled  with 
ambition  and  a  desire  to  represent  his  con- 
stituents according  to  their  wishes,  so  after 
taking  his  seat  he  wrote  to  many  of  his 
voters  asking  their  wishes  with  reference 
to  pending  legislation.  Following  is  one 
of  the  replies  he  received:  "  Dear  O'Hair: 
If  you  don't  know  any  more  than  I  can  tell 
you,  you  better  resign  and  come  home." 

My  subject  is  motor  vehicle  taxation,  but 
for  the  most  part  I  ha\-e  studiously  avoided 
anything  which  could  be  by  the  most  lib- 
eral interpretation  understood  to  have  any 
direct  bearing  upon  that  subject. 

The  advent  of  the  taxation  problem  was 
coincident  with  the  birth  of  civilization, 
and  it  promises  to  continue  so  long  as  the 
element  of  selfishness  remains  in  hmnan 
character  and  the  law  of  self-preservation 
survives.  To  the  study  of  the  taxation 
problem  men  devote  their  entire  lifework 
and  then  find  it  necessary  to  abandon  the 
task  unfinished.  To  the  average  person 
who  gives  the  subject  more  than  passing 
thought,  difficulties  present  themselves  un- 
accompanied by  solution,  and  as  a  last  re- 
sort they  settle  down  to  such  comfort  as 
they  are  able  to  extract  from  a  vociferous 
cussing  of  the  assessors  and  tax  commis- 
sion. 

Reference  to  the  tax  commission  calls 
to  mind  the  story  of  the  soldier  who  re- 
turned to  barracks  with  two  badly  blacked 
eyes.  One  of  his  comrades  inquired : 
"  Why,  Bill,  where  have  you  been?  You've 
got  two  black  eyes!"  "That's  nothing," 
he  replied,  "  I  could  have  had  a  lot  more, 
only  I  had  no  place  to  put  'em." 

Passenger  automobile  production  in  this 
country  jumped  from  515,000  cars  in  1914 
to  3,000,000  cars  in  1917.  The  average 
mileage  per  car  is  estimated  at  6,000  miles, 
making  a  total  motor  mileage  of  18,000,- 
000,000    for    1917.      Assuming    that    the 


average  number  of  passengers  was  three, 
we  have  for  the  total  number  of  miles 
traveled  by  motor  54,000,000,000.  The 
total  mileage  of  railroad  traffic  for  the 
same  period  was  35,000,000,000.  When 
we  add  to  the  passenger  travel  the  enor- 
mous light  and  heavy  carrying  business 
done  by  motor  we  have  a  total  that  makes 
even  war  drive  figures  seem  small  by  com- 
parison. 

The  increase  in  the  nvunber  of  motor 
vehicles  and  the  different  uses  to  Avhich 
they  are  put  has  been  so  unexpectedly 
rapid  that  it  is  not  strange  that  legislation 
has  not  kept  pace  with  this  growth  either 
in  the  matter  of  police  control  or  in  im- 
posing upon  the  motorist  his  just  share, 
and  no  more  than  his  just  share,  of  the 
public  burden ;  neither  is  it  strange  that 
there  is  a  confusing  lack  of  uniformity  in 
motor  vehicle  laws  when  we  consider  that 
they  result  from  the  deliberation  of  49 
different  legislative  bodies.  If  justifica- 
tion for  federal  interference  in  matters 
commonly  understood  to  belong  to  the  in- 
dividual states  is  possible,  the  automobile 
afTords  a  well-defined  instance.  The  auto- 
mobile has  so  obliterated  distance  that  a 
state  is  a  no  larger  unit  in  its  regulation 
and  control  than  a  town  was  in  the  days  of 
horse-drawn  transportation.  In  fact,  it  is 
possible  for  one  to  travel  in  more  different 
states  in  a  day  with  a  motor-driven  vehicle 
than  it  was  towns  when  the  horse  was  the 
railroad's  nearest  competitor,  and  every 
time  he  crosses  a  boundary  line  he  becomes 
subject  to  a  different  law. 

The  position  taken  by  the  American 
Automobile  Association  is  that  the  auto- 
mobile is  regarded  essentially  as  a  subject 
of  class  legislation  and  that  multiple  taxa- 
tion prevails  under  various  guises  in  a  ma- 
jority of  the  states.  This  organization  says 
that  supplementary  to  the  fees  required  by 
the  home  state  it  frequently  becomes  neces- 
sary for  the  motorist  to  pay  additional 
registration  or  license  fees  in  order  to 
comply  with  the  regulations  of  other  states 
through  which  he  may  make  extended  tours 
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or  even  repeat  short  trips  for  business  or 
social  purposes.  They  contend  that  these 
same  travelers  can  cross  any  state  line  by 
some  other  means  of  conveyance  and  re- 
main law-abiding  citizens,  but  once  they 
cross  in  a  motor-driven  vehicle  they  become 
potential  criminals.  This  position  is  not 
wholly  unbiased,  yet  it  possesses  something 
of  merit. 

The  motor  car,  for  purposes  of  taxation 
or  from  any  other  angle,  can  no  longer  in 
fairness  be  viewed  as  a  luxury.  While  a 
part  of  a  car's  mileage  may  be  expended  in 
pleasure  riding,  the  fact  now  stands  forth 
that  the  automobile  bases  its  claim  for 
recognition  on  the  ground  that  it  serves  an 
economical  and  essential  purpose  in  con- 
veying passengers  from  one  place  to  an- 
other— a  doctor  to  his  patients,  a  salesman 
to  his  customers,  a  child  to  school,  mem- 
bers to  their  churches,  country  folk  into  the 
city,  and  urban  residents  out  to  the  coun- 
try. In  fact,  the  automobile  serves  modern 
requirements  expeditiously  and  econom- 
ically. 

Many  cases  of  heated  controversy  have 
arisen  out  of  interstate  relations  in  motor 
traffic.  For  instance,  Maryland  refuses  to 
recognize  the  District  of  Columbia  as  a 
subdi\nsion  of  the  nation  and  exempts  the 
Capitol  City  from  the  reciprocal  privilege 
of  use  of  their  highways  without  registra- 
tion, extended  to  residents  of  states  grant- 
ing like  privileges  to  her  citizens.  In  1917 
the  Maryland  treasury  profited  about  $70.- 
000  by  this  discrimination,  but  it  did  not 
conduce  to  a  corresponding  volume  of  good 
feeling  toward  the  state  of  Maryland  on 
the  part  of  District  of  Columbia  motorists. 

There  is  pending  in  congress  a  measure 
known  as  the  Pittman  bill,  which,  had  it 
not  been  for  the  sidetracking  of  much 
legislation  through  the  exigencies  of  the 
war,  would  probably  have  been  either 
passed  or  defeated  before  now.  This  bill 
provides  in  essential  features  that  all  self- 
propelled  vehicles  using  the  public  high- 
ways shall  be  regulated  by  the  laws  of  the 
state  of  the  owner's  residence  with  the  con- 
dition that  no  person  qualified  under  the 
laws  of  his  state  shall  be  required  to  take 
out  registration  or  license  in  any  other 
state  in  order  to  operate  his  vehicle  in  that 
state.  In  other  words,  the  certificate  of 
the  proper  officers  shall  be  competent  any- 
where in  the  United  States,  but  nothing 
contained  in  the  bill  shall  be  construed  to 


exempt  any  person  from  police  regulations 
of  any  state  into  which  he  may  go.  From 
the  latter  provision  it  will  be  seen  that 
when  this  bill  becomes  a  law,  if  it  ever  does, 
there  will  still  be  a  serious  deficiency, 
namely,  lack  of  a  universal  traffic  regula- 
tion. The  foregoing  bill  would  give  to  the 
motor  car  road  users  of  this  country  the 
same  liberty  possessed  by  the  automobilists 
of  Great  Britain,  France,  and  other  Euro- 
pean countries,  where  they  have  gone  to 
the  extent  of  adopting  an  international 
plate  of  identity,  recognized  by  all  coun- 
tries, which  is  obtainable  at  a  moderate  cost. 
Some  there  are  who  go  so  far  as  to  ques- 
tion the  constitutionality  of  exacting  a 
registration  fee  in  another  state  for  a  car 
already  registered  in  the  state  of  the 
owner's  residence.  These  opponents  of 
dual  registration  base  their  contention 
upon  article  IV  of  the  federal  constitution 
which  is  in  part  as  follows : 

"  Article  IV.  The  better  to  secure  and  per- 
j)€tuate  mutual  friendship  and  intercourse  among 
the  people  of  the  different  states  in  this  union,  the 
free  inhabitants  of  each  of  these  states,  paupers, 
vagabonds,  and  fugitives  from  justice  excepted, 
shall  be  entitled  to  all  privileges  and  immunities 
of  free  citizens  in  the  several  states ;  and  the 
people  of  each  state  shall  have  free  ingress  and 
egress  to  and  from  any  other  state,  and  shall  enjoy 
therein  all  the  privileges  of  trade  and  commerce, 
subject  to  the  same  duties,  impositions  and  re- 
strictions as  the  inhabitants  thereof  respectively, 
provided  that  such  restrictions  shall  not  extend  so 
far  as  to  prevent  the  removal  of  property  im- 
ported into  any  state,  to  any  other  state  of  which 
the  owner  is  an  inhabitant ;  provided  also  that  no 
imposition,  duties  or  restrictions  shall  be  laid  by 
any  state,  on  the  property  of  the  United  States,  or 
either  of  them." 

I  personally  believe  that  it  is  time  for 
comity  between  the  states  in  the  matter  of 
motor  vehicle  registration ;  that  a  country- 
wide, year-round  motoring  reciprocity  is 
desirable  ;  that  with  the  multiplying  quan- 
tity of  interstate  passenger  car  travel  and 
motor  truck  transportation  the  highways 
of  the  country  should  be  open  to  the  road 
traveling  vehicles  of  all  states  as  long  as 
the  home  state  number  plate  is  carried  for 
identification  purposes  and  each  state  is 
allowed  to  regulate  the  amount  and  the  use 
of  the  fee  charged  for  such  plate. 

In  39  of  the  48  states  motor  vehicles  are 
taxed  as  personal  property;  in  the  other 
nine  states  the  registration  is  in  lieu  of  all 
taxes. 

In  ever}--  state,  with  the  possible  excep- 
tions of  Wisconsin  and  Wyopiing  of  which 
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I  have  no  knowledge,  the  proceeds  from  Subtract  from  this  $53,963.01,  the  cost 

motor  vehicle  registration  are  used  on  the  of   running  the  department,   and   there  is 

roads  either  for  construction  or  mainten-  left  $428,437.21,  the  amount  available  for 

ance.  the  highway  department. 

In     twenty-eight    states    motor    vehicle  It   is  not  fax   from  correct   to  say  that 

registration  is  handled  by  the  secretary  of  there  are  26,000  automobiles  owned  in  New 

state,  in  eight  by  the  highway  department,  Hampshire.      Taking    the    figures    of    the 

in      California,      Connecticut,      Kentucky.  last  census  as  the  state's  population  we  find 

Maryland,   New  Jersey  and   New   Hamp-  there  is  owned  in  the  state  an  automobile 

shire  by  a  separate  department,  in  Florida  for  every  1 7  inhabitants, 

by  the  comptroller,   in   Kansas  by  county  The  following  traffic  census  figures  from 

treasurers,   in  Tennessee  by  the  clerks  of  the  forthcoming  report  of  the  highway  com- 

court,  in  Arkansas  by  the  commissioner  of  missioner  are  of  interest.     The  census  was 

state  lands,   in   Mississippi  and  Texas  by  taken  on  the  same  seven  consecutive  days 

the  county  tax  collectors,  and  in  Alabama  in  the  months  of  June,  July,  August  and 

by  the  probate  judges.     There  is  something  September,   from  8 :  00   o'clock  a.   m.   till 

strikingly   suggestive   about  the   latter  ar-  8 :  00   o'clock    p.    m.    each   day.      On   the 

rangement.     By  the  same  token  the  bank-  Merrin:iack  Valley  road  the  heaviest  traffic 

ruptcy    court    might    be    an    appropriate  was  found  at  Nashua.    The  average  num- 

agency  to  handle  motor  vehicle  registration.  ber  of  vehicles  daily  was  1,000,  of  which 

The  fees  charged  for  registration  cover  5   per  cent  were  horse-drawn  vehicles,   10 

a  wide  range.     A  resident  of   Minnesota  per  cent  motor  truck.s,  and  the  balance  of 

who  purchases  a  Ford,  for  example,  may  85  per  cent  was  divided  about  equally  be- 

register  it  for  three  years  for  $5.00,  while  tween  New  Hampshire  and  foreign  pleas- 

a  resident  of   New   Hampshire  would  be  ure  cars.     On  the  East  Side  Road  below 

obliged   to  pay  $45.00  in  annual   install-  Newington  the  average  was  about  the  same 

ments  of  $15.00  each  for  the  same  privi-  as  the  highest  point  on  the  Merrimack  Val- 

lege;    and   a   Vermonter  under    the   same  ley  Road — 1,000  per  day — divided  as  fol- 

circumstances  would  be  assessed  $22.00  the  lows:  5  per  cent  horse  drawn,  6  per  cent 

first   year,    $16.50    the    second    year,    and  trucks,    15  per  cent  New  Hampshire  pas- 

$11.00  the  third  year,  and  the  same  amount  senger  cars,  and  74  per  cent  foreign  cars, 

for  each  subsequent  year.  Above   Portsmouth  the  highest  point  was 

In  the   Panama  Canal   zone  the  fee  is  at    Conway,    where   the   average   was   600 

$5.00  and  the  receipts  from  motor  vehicle  vehicles  daily.     The  highest  point  on  the 

users  are  treated  as  a  part  of  the  revenue  West  Side  Road  was  at  Bethlehem,  where 

from  the  Panama  canal.  in  one  week  in  August  10,443  vehicles  were 

The  present  motor  vehicle  law  in  New  recorded.     The  average  number  of  trucks 

Hampshire,   with  the   exception   of   minor  daily  was    100,   horse-drawn  vehicles   200, 

amendments,    was   enacted    in    1911.      In  New  Hampshire  cars  450,  and  foreign  cars 

1912  the  gross  receipts  amounted  to  $117,-  300,  making  an  average  daily  total  of  1050. 

316;  for  the  year  ending  August  30,  1917,  The  east  and  west  travel  showed  much 

the  amount  received  was  $422,064.84  ;  and  smaller    figures.      The    average    over    the 

for  the  fiscal  year  which  closed  August  31,  Central  or  Claremont  to  Dover  road  was 

1918,  the  receipts  were  as  follows:  some  over  400.     On  the  South  Side  Road, 

between   Manchester  and   Portsmouth,  the 

Automobiles,  resident  $389,228.04  average    was    281    per   day,    and    between 

Automobiles,  non-resident   ii,2-jg.co  t.t     i                 1    »r-,r      1          ^    ■^                           e 

Operators,  resident  33,810.85  Nashua  and   Milford   a  daily  average  of 

Operators,  non-resident   888.00  350  was  reached. 

Chauffeurs,  resident 21,843.00  The  automobile  registrations  in  this  state 

Deafen""'  "'"'''"''^^"* f  ^-"^  for  the  calendar  year  1918  number  24,800 

MotoT^cles  ".'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.     ^l',gfs°so  ^^    round   numbers.      In    addition    to   this 

Neutral  zones  85100  there  have  been  issued  over  1600  pairs  of 

Fines    7'78i.23  dealers'    plates.      In    1917    approximately 

^'**"  947-6o  22,000  registrations  were  issued,  yet  on  the 

^'■■■^^^^'^"    3^-°°  firstof  April,  1918,  the  assessors  found  for 

T,     ,                                           4  purpose  of  taxation  only   12,404  carriages 

°'^^ 5^4^2,400.22  ^^^  automobiles  which  were  assessed  for 
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$8,146,519.  In  1916,  17,508  registrations 
were  issued,  but  the  following  April  only 
11,151  cars  were  returned  for  taxation. 
As  we  go  backward  in  the  figures  a  con- 
sistent discrepancy  between  the  registration 
and  the  inventory  appears,  which  indicates 
that  there  are  a  surprisingly  large  number 
of  automobiles  in  New  Hampshire  which 
do  not  exceed  $100  in  value. 

Thus  it   is  readilv  seen  that   the  motor 


vehicle  adds  to  the  ever  present  and  per- 
plexing problem  of  how  to  make  it  impos- 
sible for  any  citizen  or  group  of  citizens  to 
escape  his  or  their  fair  contribution  to  the 
public  treasury.  The  present  speaker  has 
nothing  to  urge  either  for  or  against  any 
specific  measure  calculated  to  remedy  ex- 
isting discrepancies,  as  the  problem  is  not 
within  the  purview  of  the  motor  vehicle 
department. 


TAXATION  OF  INCOMES  IN  NORTH  CAROLINA 

Letter  of  A.  J.  Muxwell  to  Covernor  T.  \V.  Bickett  as  Chairman  of  the  Special  Tax  Commission  of 

North  Carolina,  October  22,  1918 


It  has  been  a  matter  of  surprise  to  me 
that  in  all  the  discussions  of  constitutional 
changes  we  have  had  in  this  state  there  has 
been  no  suggestion  of  repeal  of  the  one 
clause  in  it  that  to  my  mind  is  most  out  of 
joint  with  the  times  in  which  we  live,  and 
the  repeal  of  which  would  in  my  judgment 
meet  with  the  strongest  public  approval,  if 
submitted,  and  that  is  the  prohibition  of 
taxing  incomes  derived  from  property,  or 
unearned  income.  This  provision  of  our 
constitution  is  as  follows  : 

"  The  General  Assembly  may  also  tax  trades, 
professions,  franchises,  and  incomes :  Provided, 
that  no  income  shall  be  taxed  7vhen  the  property 
from  which  the  income  is  derived  is  taxed." 

It  will  be  a  long  time  before  the  opinion 
of  Premier  Lloyd  George  will  fail  to  pass 
current  in  any  company  that  can  fairly  ap- 
l)raise  statesmanship.  Before  the  exigencies 
of  the  present  war  he  stated  as  a  conclusion 
that  had  found  universal  acceptance  that 
unearned  income  should  be  taxed  —  not 
equally  with  earned  income  —  but  at  a 
higher  rate  than  eartied  income.  Since  this 
memorandum  was  prepared  our  own  Secre- 
tary McAdoo  has  insisted  that  in  the  prep- 
aration of  the  new  federal  revenue  bill 
there  should  be  a  differential  of  3  per  cent 
in  the  tax  on  unearned  incomes,  or  that  the 
tax  on  unearned  incomes  should  be  25  per 
cent  greater  than  the  tax  on  earned  in- 
comes. 

Our  method  of  handling  income  taxation 
is  to  tax  earned  incomes — that  which  is  the 
product  of  the  personal  toil,  the  personal 
skill,  or  the  intellectual  achievement  of  the 
citizen,  while  we  stand  under  this  prohibi- 
tion of  levying  any  tax  at  all  upon  that 
class  of  income  which  comes  through  no 


personal  effort  but  which  flows  as  the  nat- 
ural result  of  the  ow-nership  of  property. 

We  have  in  this  state  the  citizen  whose 
personal  income  from  ownership  of  prop- 
erty approximates  a  million  dollars  per 
year,  which  we  leave,  as  I  mean  to  demon- 
strate before  I  am  through,  absolutely  un- 
taxed, while  w^e  tax  the  modest  income  of 
his  secretary,  his  engineer,  his  lawyer,  his 
doctor,  and  every  employee  whose  salary 
exceeds  $1,250  per  year. 

We  tax  a  class  of  incomes  which  impose 
a  real  burden  upon  those  taxed,  but  do  not 
yield  large  revenue,  and  leave  untaxed  the 
class  of  income  that  could  be  paid  wdthout 
personal  sacrifice  and  that  would  yield 
abundant  revenue. 

I  have  a  full  share  of  reverence  for  "the 
wisdom  of  the  ancients."  Generally  they 
l)uilded  wisely  with  the  material  at  hand, 
and  with  due  deference  to  the  wisdom  of 
experience  behind  them.  I  can  find  much 
in  the  conditions  of  the  past  to  justify  the 
false  philosoi)hy  u)x>n  which  this  provision 
of  our  constitution  was  founded.  Property 
consisted  largely  of  unproductive  and  un- 
cultivated lands.  That  which  was  culti- 
vated was  made  to  serve  mainly  the  per- 
sonal needs  of  the  owner,  and  when  the 
property  was  taxed  the  owner  was  taxed. 

That  is  absolutely  not  true  of  property 
in  general  today.  Taxes  do  not  apply 
against  the  mvner  of  the  property,  but 
against  the  user  of  the  property,  or  against 
the  one  who  in  the  last  analysis  uses  the 
product  of  the  property.  The  tax  against 
property  is  a  tax  against  the  owner  so  far, 
and  only  so  far,  as  the  property  is  used 
liersonally  by  the  owner.  To  the  extent 
that  the  man  of  wealth  uses  a  more  costly 
home,    furnishings,   automobiles,   etc.,   and 
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returns  them  for  taxation,  to  that  extent  he 
pays  a  larger  property  tax  than  his  neigh- 
bor. But  as  to  all  of  his  property  that  is 
successfully  put  to  the  production  of  in- 
come, the  tax  is  paid  by  those  who  use  it 
or  who  use  its  product. 

The  tax  upon  a  cotton  mill  is  just  as 
much  a  part  of  the  expense  of  operation 
of  the  plant,  that  goes  into  the  cost  of  pro- 
ducing its  product,  as  the  cost  of  the  coal 
that  feeds  its  boilers,  or  the  labor  that  runs 
its  machinery,  and  goes  into  the  price  of  its 
product  and  is  paid  for  (with  added  inter- 
est) by  those  who  purchase  its  product. 
The  tax  is  no  more  a  personal  charge 
against  the  owner  than  is  its  coal  bill,  its 
labor  bill,  or  any  other  expense  of  its  oper- 
ation. 

This  rule  will  hold  true  of  all  property 
that  is  successfully  put  to  the  earning  of 
income  and  to  the  extent  that  it  is  taxed 
equally  with  other  property  competitive 
with  it.  The  composite  tax  rate  in  the  city 
of  Raleigh  is  27^  per  cent  of  assessed  value 
of  the  property.  Who  pays  this  tax  upon 
rental  property  —  the  owner  or  the  user? 
To  ask  the  question  is  to  answer  it.  Would 
any  one  contend  for  a  minute  that  rentals 
are  not  made  sufficiently  high  to  cover  the 
taxes  in  addition  to  a  fair  return  on  the 
property?  If  the  necessity  should  arise  for 
doubling  this  tax,  would  not  rentals  be 
raised  to  meet  the  increased  tax  and  per- 
haps leave  the  landlord  a  little  extra  sti- 
pend to  salve  his  feelings  for  the  additional 
tax  he  was  passing  on  to  his  tenant?  Yet 
we  tax  the  modest  salary  income  of  the 
tenant  and  exempt  the  unearned  income  of 
the  landlord,  and  the  untaxed  landlord 
gets  his  exemption  upon  the  payment  of  a 
tax  which  the  taxed  tenant  furnishes  him 
the  money  to  pay. 

This  principle  that  the  user  pays  the  tax 
on  property  is  of  such  universal  application 
that  it  has  been  said,  and  I  believe  with 
exact  accuracy,  that  there  are  only  two 
forms  of  tax  that  cannot  be  passed  on  down 
the  line  to  the  purchasing  public — the  per- 
sonal income  tax  and  the  inheritance  tax. 
The  accuracy  of  this  principle  is  so  well 
recognized  in  Wisconsin  that  they  not  only 
tax  the  income  of  the  landlord,  from  prop- 
erty, but  they  charge  the  landlord  with  in- 
come on  the  rental  value  of  his  own  home 
to  equalize  the  tax  equity  as  between  home- 
owners and  home-renters. 

The  personal  income  tax  hugs  the  person 


against  whom  it  is  assessed.  He  can  find 
no  way  to  shake  it  off.  It  applies  against 
a  privilege  personal  to  himself.  A  scheme 
of  taxing  incomes  that  exempts  the  income 
that  earns  itself — that  income  which  repre- 
sents the  natural  increase  of  property — 
while  taxing  earned  incomes,  is  shockingly 
inequitable  and  should  not  be  permitted  to 
continue.  If  we  cannot  find  the  means  of 
taxing  unearned  incomes  we  ought  to  ex- 
tend our  exemptions  to  cover  earned  in- 
comes. 

In  my  opinion  our  income  tax  should  he 
extended  to  cover  income  from  all  sources 
against  persons  and  corporations,  and  used 
as  a  substitute  for  so  much  of  the  general 
property  tax  now  levied  for  state  purposes 
as  cannot  be  made  up  from  other  sources 
of  revenue. 

By  universal  consent  the  general  prop- 
erty tax  is  relied  upon  as  the  main  source 
of  county  and  municipal  revenues  in  all 
states.  It  is  subject,  however,  to  one  fun- 
damental infirmity  that  will  always,  and 
under  the  most  scientific  methods  of  ad- 
ministration, stand  in  the  way  of  its  ability 
to  carry  the  total  revenue  needs  of  state, 
county,  and  city ;  which  will  always  defeat 
the  purpose  to  require  every  citizen  to  con- 
tribute to  the  support  of  government  in 
proportion  to  his  prosperity;  and  which 
makes  necessary  an  auxiliary  support  that 
the  income  tax  is  almost  perfectly  fitted  to 
meet. 

The  general  property  tax  depends  first 
upon  an  appraisal.  The  appraisal  of  value 
must  be  made  with  reference  to  its  earning 
capacity,  and  here  Ave  meet  its  incurable 
infirmity.  Earning  capacity  is  a  highly 
speculative  element,  and  as  tax  administra- 
tion must  always  be  conservative,  its  prob- 
able earning  capacity  in  the  future  is  dis- 
counted by  ever>'  element  of  chance  and 
value  is  appraised  upon  what  would  be 
found  as  its  assured,  or  minimum,  earning 
capacity. 

No  principle  of  science  has  yet  been 
found  by  which  we  can  look  into  the  future 
and  discover  where  and  when  unusual 
profits  are  to  be  made.  Following  a  gen- 
eral rule  of  averages,  it  is  about  as  likely 
to  come  to  the  industry  that  is  having  its 
period  of  depression  today.  But  as  it  is 
presented  to  the  tax  assessor  nearly  all 
property  has  misfortune  behind  it,  with  it, 
or  just  ahead  of  it,  which  must  have  its  in- 
fluence upon  the  value  placed  upon  it  for 
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future  ta.xation,  and  the  valuation  pace  is 
set  by  the  cripples  in  the  race. 

The  disposition  to  give  the  property 
owner  the  benefit  of  every  possible  doubt  is 
well  illustrated  by  the  familiar  instance  in 
every  city  where  some  citizen  has  held  a 
tract  of  land  off  the  market  until  the  city 
had  grown  up  around  it.  In  spite  of  every 
admonition  from  supervising  authority,  and 
with  full  knowledge  of  its  enhanced  value, 
local  assessors  continue  to  assess  it  as  farm 
lands,  until  finally  sold  oflf  in  lots,  at  from 
ten  to  a  hundred  dollars  a  front  foot,  and 
the  proceeds  invested  in  non-taxable  secur- 
ities or  some  form  of  intangibles  that  could 
be  secreted  from  the  taxlister.  The  same 
kind  of  treatment  is  accorded  the  most 
prosperous  business  in  the  community.  The 
more  prosperous  it  may  have  been  the  more 
it  will  be  contended  that  its  previous  pros- 
perity was  abnormal  and  could  not  be  ex- 
pected to  continue,  and  could  not,  there- 
fore, be  fairly  used  as  the  basis  of  apprais- 
ing its  value  for  the  future. 

The  owner  is  given  the  benefit  of  every 
doubt,  and,  to  state  it  in  the  most  conserva- 
tive terms,  the  public  loses  the  right  to 
participate  in  any  abnormal  or  speculative 
earnings.  Under  this  system  the  persistent 
tendency  is  for  prosperity  to  go  unta.\ed ; 
the  richest  part  of  the  harvest  escapes  the 
tax  gleaner.  The  general  property  tax 
can't  reach  it,  and  we  are  not  permitted  to 
reach  it  through  an  income  tax. 

As  an  instrument  for  taxing  a  fair  pro- 
portion of  prosperity,  the  income  tax  is  as 
much  superior  to  the  general  property  tax 
as  hindsight  is  superior  to  foresight,  or,  as 
an  ascertained  fact  is  superior  to  a  poor 
guess.  The  genuine  income  tax  doesn't 
speculate;  it  doesn't  look  to  the  future;  it 
attaches  itself  to  the  achieved  result ;  it 
plays  no  favorites  ;  it  commits  no  wrong  ;  it 
leaves  untouched  the  unfortunate ;  it  is  gen- 
erous with  wealth  that  for  the  time  is  un- 
productive;  but  it  exacts  its  full  toll  where 
and  when  fortune  favors,  and  permits  the 
state  to  share,  in  equitable  proportion,  in 
the  prosperity  of  her  people. 

The  rea.soning  that  taxes  levied  upon  in- 
come-producing property  are  paid  by  the 
user,  rather  than  the  owner  of  the  prop- 
erty, is  as  sound  as  any  law  of  economics, 
and  would  justify  the  taxing  of  the  income 
of  the  owner  in  addition  to  the  tax  upon 
the  property  paid  by  the  user.  But  even  if 
this  reasoning  should  not  meet  the  assent 


of  the  public  mind,  there  can  certainly  be 
no  sound  objection,  upon  grounds  of  double 
taxation,  to  the  taxing  for  the  state  of  the 
income  derived  from  property  if  at  the 
same  time  we  exempt  the  property  from  its 
payment  of  state  taxes,  and  leave  it  to 
carry  only  its  part  of  the  burden  of  local 
taxes.  Indeed  it  may  be  seriously  argnied 
that  this  may  be  done  even  under  the  exist- 
ing constitutional  prohibition  of  taxing  in- 
come derived  from  property  taxed,  upon 
the  construction  that  the  income  cannot  be 
taxed  if  the  property  from  which  derived 
is  taxed  for  the  same  purpose,  and  that,  if 
the  property  is  relieved  from  state  tax,  an 
income  tax  for  the  state  may  be  substituted 
for  it.  However,  it  would  probably  not  be 
safe  to  launch  out  upon  such  a  new  course 
of  taxation  without  removing  this  prohibi- 
tion from  the  constitution. 

There  has  been  for  several  years  in  this 
state  a  recognized  need  for  relieving  real 
estate  of  the  burden  of  supporting  l)Oth 
state  and  local  governments.  This  com- 
bined burden  has  had  the  effect  of  running 
tax  rates  to  unreasonable  limits  and  has 
been  found  to  be  a  substantial  difficulty  in 
the  way  of  getting  real  estate  properly  as- 
sessed. Local  communities  have  found  the 
state  tax  upon  real  estate  a  sufficient  excuse 
to  hold  down  assessed  values  to  such  small 
percentages  of  real  value  as  to  threaten  the 
whole  structure  of  ad  valorem  taxation. 

Without  in  any  way  weakening  the  pro- 
tection of  the  general  principle  of  our  con- 
stitution of  taxation  by  a  uniform  rule, 
applying  alike  to  all  property  and  to  all 
the  people  of  the  state,  we  can  by  this 
means  leave  to  the  local  communities  all 
the  revenue  from  their  physical  properties, 
including  the  physical  properties  of  private 
and  public  service  corporations,  and  at  the 
same  time  provide,  through  the  means  of 
this  income  tax,  applying  to  income  from 
all  sources,  a  sufficient  volume  of  revenue, 
supplementing  the  receipts  from  privilege, 
license,  franchise  and  inheritance  taxes,  to 
meet  generously  the  needs  of  the  state  gov- 
ernment. The  income  tax,  unrestricted  ex- 
cept by  a  nominal  exemption,  can  be  made 
to  yield  any  desired  amount,  within  reason, 
depending  upon  the  rate  and  graduation  of 
the  tax,  the  amount  of  exemption,  etc. 

The  income  tax  could  be  made  to  cover 
the  unearned  increment  in  real  estate  values 
by  a  legislative  construction  that  all  profit 
from    the    sale    of    real    estate   should    be 
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deemed  to  be  income  for  the  year  in  which 
sold,  and  such  profit  returned  for  income 
tax. 

Adoption  of  the  income  tax  as  a  substi- 
tute for  the  general  property  tax  for  state 
revenue  would  permit  the  state  to  get  rev- 
enue from  the  foreign  corporations  doing 
business  in  the  state.     A  large  number  ot 
the  most   important  manufacturing   enter- 
prises in  the  state  are  organized  under  char- 
ters from  Jersey  or  some  other  state,  so  that 
under  our  general  property  tax  we  cannot 
assess  their  capital  stock  for  taxation,  and 
this  results  in  quite  a  discrimination  against 
those  manufacturing  enterprises  which  are 
organized  under  our  own  state  laws.     But 
while  we  cannot  reach  the  capital  stock  of 
such  corporations  for  ad  valorem  taxation, 
under  an  income  tax  law  we  could  tax  so 
much  of  the  income  of  such  corporations  as 
was   earned   in   this  state,   and    from   this 
source  alone  a  very  considerable  part  of  the 
revenue  now  received  by  the  state  from  its 
tax  on   property   could  be  made  up,  and 
upon  a  basis  that  would  be  exactly  fair  as 
between  domestic  and  foreign  corporations. 
The  state  income  tax  is  growing  in  favor 
with  recognized  authorities  on  taxation  as 
the  soundest  method  of  relief  from  intol- 
erable rates  of  the   general   property  tax, 
and  as  furnishing  an  auxiliary  support  to  it 
that  is  .sound   in   every   particular.     With 
moderate  rates  of  exemption  it  would  take 
its  contribution  from  every  class  of  citizen 
in  every  community  having  an  income  above 
that  necessary  for  actual  support,  and  grade 
the  tax  in  direct  proportion  to  his  prosper- 
ity.    In  Wisconsin,  where  since  1911  they 
have  taxed   income  from   all  sources,   the 
personal  exemptions  begin  with  $800  per 
year  for  the   unmarried;   $1,200  for  hus- 
band and  wife,  and  $200  additional  exemp- 
tion for  each  child  under  18  years  of  age. 
The  Wisconsin  income  tax  rate  graduates 
from  1  to  6  per  cent,  reaching  6  per  cent 
above  $12,000. 

Our  neighbor  state,  Virginia,  has  adopted 
a  tax  upon  income  from  all  sources  in  its 
new  scheme  of  taxation,  with  personal  ex- 
emption of  $1,200;  for  husband  and  wife, 
$1,800,  and  for  each  child  under  21  years 
of  age  $200. 

It  seems  to  me  that  this  policy  would 
leave  us  but  one  very  perplexing  problem, 
and  that  is  the  problem  of  taxing  intan- 
gible personal  property.  This  has  been  the 
most  perplexing  problem  in  every  state.     It 


is  the  rock  upon  which  the  ad  valorem  sys- 
tem breaks  with  greatest  force,  and  almost 
literally  falls  down.  Experience  is  prac- 
tically universal  that  this  class  of  property 
— intangible,  easily  concealed,  and  with  in- 
come limited  to  a  low  level — will  not  sub- 
mit itself  to  the  high  rates  of  the  general 
property  tax  and  that  it  will  find  some  way 
of  avoidance  even  when  the  most  drastic 
measures  of  "  search  and  seizure  "  are  re- 
sorted to.  An  infinitesimal  part  of  it  finds 
its  way  on  the  tax  books.  The  local  com- 
munities would  lose  but  little  revenue  by 
releasing  it  from  local  taxes,  and  could 
well  afford  to  do  so  in  exchange  for  the  re- 
lease of  all  real  estate  and  tangible  per- 
sonal property  from  state  taxes.  It  should 
be  exempt  from  the  general  property  tax 
either  by  authority  of  constitutional  amend- 
ment or  by  the  expedient  of  leaving  from 
the  tax  abstract,  which  the  taxpayer  is  re- 
quired to  return,  any  inquiry  as  to  prop- 
erty of  this  class ;  and  there  should  be 
substituted  for  it  a  tax  upon  the  income 
derived  from  such  property,  at  such  rate  as 
would  constitute  a  fair  contribution  to  gov- 
ernment by  such  property.  This  income 
should  go  to  the  state.  Tliis  method  has 
been  adopted  in  a  number  of  states  with 
results  that  have  been  highly  gratifying, 
both  from  the  standpoint  of  largely  in- 
creased public  revenue,  and  of  the  distribu- 
tion of  sources  from  which  received,  so  that 
only  a  moderate  tax  was  imposed  upon  any 
one.  As  a  substitute  for  all  other  taxes  on 
this  class  of  property  the  income  tax  rate 
should  be  about  10  per  cent  of  the  income, 
without  exemption,  which  would  be  equal, 
upon  6  per  cent  paper,  to  a  rate  of  60  cents 
per  $100  of  par  value,  or  about  25  per 
cent  of  the  present  combined  rate  in  muni- 
cipalities. 

Let  no  man  say  again  that  North  Caro- 
lina is  a  state  where  poverty  abounds. 
Wealth  has  been  accumulated  so  rapidly 
that  it  presents  a  serious  problem  if  we  are 
not  prepared  to  use  it  wisely.  The  state 
tax  commission  gets  a  comprehensive  view 
of  this  rapid  growth  of  wealth  in  confi- 
dential reports  that  would  thrill  the  public 
mind  if  visualized  before  it.  We  have  be- 
come a  wealthy  state. 

We  have  a  very  striking  exemplification 
of  this  conclusion  in  the  recent  report  by 
the  treasury  department  that  the  federal 
government  collected  seventy  millions  of 
dollars  in  revenue  in  North  Carolina  the 
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past  year.  This  sum  is  about  equal  to  that 
which  the  state  government  of  North  Caro- 
lina has  collected  for  its  own  uses  from  all 
revenue  sources  in  all  the  years  since  the 
Civil  War  combined.  The  federal  govern- 
ment collected  more  revenue  in  each  one  of 
several  counties  in  this  state  last  year  than 
the  state  government  collected  in  all  the 
counties  in  the  state. 

But  with  all  this  production  of  wealth 
the  state  treasury  still  finds  it  difficult  to 
make  both  ends  meet,  while  it  meets  in  a 
way  grossly  inadequate  the  proper  demands 
of  its  institutions  established  to  serve  the 
needs  of  a  rapidly  growing  state.  We  can- 
not adequately  or  equitably  tax  this  pros- 
perity imder  tax  laws  that  limit  us  to  an 
appraisal  of  the  basic  value  of  the  prop- 
erty that  earns  this  wealth.  We  need  to 
adopt,  as  auxiliary  to  it,  this  principle  of 
taxation  that  leaves  speculation  to  take  care 
of  itself,  and  which  attaches  itself  to  the 
accomplished  result  and  takes  its  toll  of 
the  money  that  actually  comes  into  the  till. 

The  state  is  not  maintaining  the  growth 
of  its  institutions  and  agencies  of  service 
with  that  of  the  wealth  and  progress  of  her 
people.  This  should  be  a  matter  of  con- 
cern to  all  our  people.  The  time  is  rapidly 
approaching  when  the  people,  in  their 
prosperity  and  progress,  are  going  to  be 
ashamed  that  the  state  is  not  measuring  its 
progress  in  education,  in  benevolences,  and 
in  its  agencies  of  helpful  service,  with  the 
material  prosperity  of  her  people. 

After-the-war  conditions  will  place  new 
responsibilities  upon  us.  Certainly  we  must 
go  forward  with  a  comprehensive  program 
of  public  health  protection,  public  road 
building  and  other  public  improvements 
and  with  enlarged  and  improved  educa- 
tional facilities.  Wealth  will  be  a  blessing 
to  us  only  in  proportion  as  we  use  it  to  serve 
worthy  ends  and  purpo.ses. 

It  will  not  be  any  problem  to  raise 
enough  revenue,  in  this  wealthy  and  pros- 
perous state,  if  we  can  find  the  means  of 
meeting  the  demands  of  equity  and  fair- 


dealing  in  raising  it.  The  first  requisite  is 
tax  laws  that  our  consciences  can  approve. 

We  can  render  the  state  no  greater  ser- 
vice than  in  laying  the  foundation  for  ade- 
quate revenue  for  its  progressive  future 
upon  sound  principles  of  equity. 

The  tax  program  herein  suggested  would 
give  us  "  the  simplest,  most  logical  and 
most  satisfactory  of  all  .solutions  " ;  would 
unfetter  local  communities  in  giving  to 
them  all  of  the  proceeds  of  the  general 
property  tax,  and  leave  to  the  state  an  un- 
failing source  of  revenue,  levied  upon  lines 
of  exact  equity,  and  limited  only  by  the 
prosperity  of  its  people. 

It  should  be  further  borne  in  mind  that 
this  limitation  in  our  constitution  upon  the 
taxing  power  of  the  state  was  put  there 
when  the  revenue  needs  of  the  state  were 
simple;  when  public  supervision  of  sanita- 
tion and  health  conditions  had  not  been 
thought  of ;  when  there  was  not  a  public 
road  tax  in  any  county  in  the  state;  when 
public  education  had  not  been  in  fact  rec- 
ognized as  a  public  obligation,  and  many 
years  before  there  was  a  public  graded 
school  in  the  state.  It  has  no  place  in  the 
organic  law  of  the  modern  state,  and  should 
be  removed  at  the  first  opportunity. 

The  governing  section  of  our  constitu- 
tion on  taxation  now  reads : 

"  Laws  shall  be  passed,  taxing,  by  a  uniform 
rule,  all  moneys,  credits,  investments  in  bonds, 
stocks,  joint  stock  companies  or  otherwise ;  and, 
also,  all  real  and  personal  property,  according  to 
its  true  value  in  money.  The  General  Assembly 
may  also  tax  trades,  professions,  franchises,  and 
incomes  :  Proi'ided,  that  no  income  shall  be  taxed 
when  the  property  from  which  the  income  is  de- 
rived is  taxed." 

This  section  should  be  changed  to  read : 

"  Laws  shall  be  passed  taxing,  by  a  uniform 
rule,  all  real  and  personal  property,  according  to 
its  true  value  in  money :  Provided,  the  General 
Assembly  may  tax  the  income  from  credits,  bonds, 
and  other  intangible  personal  property,  in  lieu  of 
all  other  taxes  on  such  property.  The  General 
Assembly  may  also  tax  trades,  professions,  fran- 
chises and  incomes." 


SOME  PROBLEMS  IN  CONNECTION  WITH  FULL 

VALUATION 

SAMUEL  T.   HOWE 
From  an  address  before  the  Assessors'  Confererice  at  Baton  Rouge,  Louisiana,  January  6,  1919 


PART  I 


It  was  with  some  misgiving  that  the  in- 
vitation to  address  this  important  confer- 
ence was  accepted. 

A  citizen  of  one  state  can  seldom  speak 
with  full  confidence  upon  the  internal 
affairs  of  another  state  some  distance  away, 
and  particularly  so  in  respect  of  a  state 
which  has  institutions  peculiarly  differen- 
tiated from  those  of  his  own  state.  Natur- 
ally a  knowledge  of  the  customs  and  prac- 
tices of  the  other  state  will  lack  more  or  less 
in  precision,  and,  therefore,  if  anything  is 
said  on  this  occasion  which  appears  to  be 
nothing  to  the  purpose,  it  is  trusted  that 
any  such  expression  will  be  ascribed  to  an 
excusable  lack  of  information.  However, 
with  regard  to  the  value  of  property  for 
tax  purposes  it  appears  certain  that  all 
states  have  much  in  common,  especially 
states  which  have  the  general  property  tax, 
the  design  of  which  is  to  include  in  the  tax 
base  all  goods  or  things  subject  to  owner- 
ship, except  such  as  are  exempted  by  the 
constitution  or  the  laws. 

In  any  state  where  the  constitution  limits 
the  power  of  the  legislature  so  that  it  must 
provide  a  proportional  tax,  in  other  words 
the  general  property  tax,  the  problems  of 
taxation  are  quite  different  from  those 
which  appear  in  states  where  the  legislature 
has  freedom  to  act  and  so  may  classify 
property  according  to  its  differing  economic 
characteristics  and  establish  differential 
rates  for  the  classes  with  the  result  of  pro- 
viding a  system  which  is  more  equitable 
than  the  other  system  because  there  is  op- 
porttinity  to  lay  taxes  according  to  the 
ability  of  the  citizens  to  contribute  to  the 
public  fund.  In  such  a  state  there  may  be 
progressive  taxation,  the  fairness  and  jus- 
tice of  which  is  agreed  to  by  economists 
and  expert  tax  authorities  with  few  excep- 
tions. This  means  that  the  rate  of  levy 
may  be  increased  upon  each  successive 
accumulation  of  a  stated  amount  of  prop- 
erty provided  ability  has  thereby  increased. 
It  is  common  knowledge  that  the  federal 


congress  in  financing  the  war  has  applied 
this  principle  quite  extensively. 

In  the  less  favored  states  where  the  tax 
cannot  be  placed  strictly  according  to  abil- 
ity, the  problems  come  out  of  the  just 
proposition  that  the  burden  shall  be  placed 
among  the  citizens  in  a  relatively  equal 
manner.  So  long  as  the  tax  base  consists 
of  all  kinds  of  property  to  be  assessed  by 
the  ad  valorem  plan,  the  assessors  have  both 
the  legal  and  the  moral  responsibility  of 
seeing  that  the  taxable  property  of  every 
owner  is  assessed  according  to  the  stand- 
ard of  value  fixed  by  law,  and  to  this  end 
they  should  labor  intelligently  and  dili- 
gently to  get  all  property  on  the  assessment 
roll  which  the  law  subjects  to  the  burden. 

If  the  situation  in  Louisiana  is  at  all  like 
the  situation  in  other  states  that  have  the 
same  system,  the  so-called  general  property 
tax  is  fast  becoming  a  tax  on  real  property 
only,  because  of  the  constant  increase  in  the 
value  of  intangible  personalty  which  cannot 
be  put  upon  the  roll  save  with  the  consent 
of  the  owners.  It  goes  without  saying  that 
where  a  large  number  of  intangibles  of 
great  value  escapes  sharing  in  the  burden 
there  is  always  injustice  to  all  property 
owners,  and  especially  to  those  who  list  in- 
tangibles;  but  this  is,  of  course,  a  matter 
for  the  legislature,  which  possibly  may  not 
1)6  able  to  remedy  the  situation  fully  until 
the  fundamental  law  is  changed.  In  such 
cases  assessors  will  discharge  their  function 
in  a  proper  manner  when  they  assess  ac- 
cording to  the  legal  standard  of  value  all 
property  which  by  unremitting  industry 
they  succeed  in  getting  returned  for  assess- 
ment. 

In  at  least  one  respect  Louisiana  has  an 
advantage  over  some  of  her  sister  states  in 
having  the  parish  —  in  other  states  the 
county  —  as  the  unit  assessment  district, 
whereas  in  some  other  states  the  unit  dis- 
trict is  a  subdivision  of  the  parish  or  county 
district.  It  will  be  obvious  to  any  one  who 
looks  into  the  question  that  always  will  it 


lo4 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  IV 


be  much  easier  to  co-ordinate  upon  a  given 
plane  of  value  the  work  of  70  persons  in 
control  of  the  assessors,  which  number  it 
appears  you  have  in  Louisiana — including 
the  Parish  of  Orleans — than  is  possible  to 
harmonize  in  some  of  the  other  states  the 
work  of  assessors  numbering  sometimes  as 
many  as  2,000  whose  tendency  is  to  work 
independently  of  one  another  and  who  are 
subject  to  no  positive  control.  In  Louisi- 
ana, co-operation  between  the  parish  asses- 
sors and  the  Board  of  State  Affairs  could 
bring  about  an  equality  in  assessments  which 
would  be  more  dii^ftcult  of  attainment  in 
states  even  where  the  central  authority  is 
empowered  to  supervise  and  in  certain  ways 
to  control  local  action. 

No  fair-minded  person  can  object  to  the 
proposition  that  all  property  owners  should 
have  exactly  equal  treatment  before  the 
law,  and  justice  in  this  regard  depends 
almost  entirely  upon  the  work  of  the  asses- 
sors. Assessment  is  the  fundamental  prop- 
osition, and  unless  relative  equality  is  there 
obtained  it  can  never  thereafter  be  reached. 

Not  in  any  sense  as  a  criticism  is  it  sug- 
gested that  one  feature  of  the  Louisiana 
system  seems  anomalous.  It  is  that  which 
permits  the  parish  authorities  to  fix  as  the 
tax  base  any  percentage  above  25  per  cent 
of  the  actual  value  of  all  property  in  the 
parish  as  legally  determined  by  the  Board 
of  State  Affairs.  The  result  is  of  course 
that  the  tax  base  among  the  parishes  may 
be  widely  varied,  ranging  anywhere  from 
25  to  100  per  cent  of  the  legally  established 
actual  value. 

Not  of  necessity  will  this  plan  result  in 
unequal  taxation  among  the  parish  payers 
of  local  rates,  but  apparently  there  come 
out  of  such  a  situation  complications  and 
unnecessary  official  work  and  expense  whicli 
might  otherwise  be  avoided.  Nevertheless 
it  appears  clearly  that  injustice  might  very 
easily  occur  in  cases  where  two  or  more 
]:)arishes  combine  to  form  a  larger  district, 
the  parishes  having  widely  differing  per- 
centages of  actual  value  as  the  base  upon 
which  a  flat  rate  of  levy  is  placed  alike. 
Clearly  in  such  a  case  the  parish  unit  of 
the  larger  district  which  has  the  higher 
percentage  of  actual  value  will  pay  more 
than  its  fair  share  of  the  tax  of  the  larger 
district.  This  will  be  true  as  to  any  dis- 
trict, parts  of  the  area  of  which  are  in  two 
or  more  other  districts  having  different  per- 
centages of  the  standard  and  upon  which 


varying  assessments,  a  flat  or  fixed  rate  of 
levy  is  applied. 

It  seems  not  out  of  place  here  to  suggest 
that  the  policy  which  obtains  in  many  states 
of  incorporating  in  the  constitution  or  the 
law  a  fixed  rate  of  levy  for  any  purpose  is 
not  in  line  with  just  taxation.  Maximum 
limitations  upon  levies  are  desirable,  but 
even  then  it  seems  clear  that  the  public  in- 
terest will  be  better  conserved  if  there  be 
some  process  whereby  rates  can  be  made 
flexible  to  meet  varying  conditions ;  because 
in  the  broad  area  of  a  state  what  may  act 
suitably  in  one  part  may  not  be  at  all  de- 
sirable in  other  parts  owing  to  differences 
in  their  physical,  climatic  or  industrial  fea- 
tures which  impress  upon  property  in  dif- 
ferent communities  widely  varying  eco- 
nomic values.  Some  central  authority 
should  have  power  to  permit  variations 
from  any  hard-and-fast  rule  which,  if  ap- 
plied rigorously,  will  work  injustice  to 
many  taxpayers. 

Not  infrequently  unjust  burdens  are 
placed  by  reason  of  some  statutes  being  in- 
terpreted in  different  ways  by  the  author- 
ities of  different  political  subdivisions. 
Law-makers  as  a  class  are  not  more  skilful 
in  using  words  correctly  and  clearly  than 
is  the  average  person.  Many  statutes  are 
enacted  each  of  which  may  be  plausfbly 
invoked  to  sustain  two  or  more  dift'erent 
contentions.  The  ambiguity  and  many- 
sidedness  of  some  laws,  caused  by  their  un- 
grammatical  and  inartistic  construction, 
furnish  occasions  for  the  arbitrament  of 
courts,  and  it  is  not  until  the  contesting  of 
a  statute  has  reached  the  court  of  last  re- 
sort that  the  final  rule  is  derived  for  uni- 
form application  throughout  the  entire 
state. 

The  decision  of  an  inferior  court  the 
jurisdiction  of  which  is  confined  to  a  lim- 
ited part  of  the  state,  until  passed  upon  by 
the  highest  court  provides  a  rule  for  ob- 
servance only  in  a  limited  area,  and  experi- 
ence shows  that  inferior  courts  pass  differ- 
ently upon  identical  questions. 

The  need  of  a  speedy  state-wide  settle- 
ment of  many  contested  tax  questions  grow- 
ing out  of  statutes  as  yet  uninterpreted  by 
the  highest  court  necessitates  giving  author- 
ity to  some  central  tribunal  to  establish 
rules  which  shall  operate  state  wide  until 
the  disputed  questions  are  passed  upon  by 
the  court  of  last  resort.  Thus  in  states 
wliich  have  central  bodies  in  control  of  as- 
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sessment  and  taxation,  whether  they  be  tax 
commissions  or  similar  bodies  otherwise 
named,  power  of  this  kind  is  usually  given 
them. 

Upon  the  foundation  laid  among  the  in- 
dividual taxpayers  is  built  up  the  whole 
system ;  therefore  equalization  among  them 
is  the  proposition  of  first  importance,  and 
this  equalization  can  never  be  obtained  ex- 
cept through  the  work  of  the  assessors. 

In  no  sense  can  it  be  expected  that  equal- 
ization by  local  boards  of  review  or  by 
state  boards  will  result  in  the  removal  of 
inequalities  among  individual  taxpayers. 
Such  boards  may  equalize  bulk  values 
among  districts  and  thus  require  a  percent- 
age to  be  added  to  the  assessment  of  each 
individual,  but  by  no  means  does  this  re- 
move inequalities  among  individuals  result- 
ing from  the  work  of  the  as.sessor. 

These  boards  can  also  remedy  grievances 
of  individual  taxpayers  upon  complaint  or 
appeal,  and  usually  their  sessions  are  con- 
sumed in  doing  this  kind  of  work.  But 
always  there  are  many  citizens  who  have 
not  a  sufficient  knowledge  of  remedies  pro- 
vided by  statute  to  enable  them  to  proceed 
in  the  proper  manner,  and  thus  through 
neglect  caused  by  ignorance  of  special  fea- 
tures of  the  law  they  sleep  upon  their  rights 
and  lose  out.  The  controlling  spirit  should 
be  to  treat  all  property  owners  equally  so 
that  finally  there  will  be  no  discrimination 
as  between  those  who  complain  and  those 
who  have  like  cause  of  complaint  but  are 
not  relieved  because  of  their  lack  of  knowl- 
edge of  how  to  proceed  to  obtain  remedies. 
The  reason  review  boards  are  inefficient  as 
indicated  is  because  they  do  not  have  the 
time  nor  the  facilities  to  acquire  a  knowl- 
edge of  the  value  of  all  single  items  of 
property  throughout  their  jurisdictions  to 
the  extent  required  to  enable  them  to  do 
justice  among  individual  taxpayers. 

Thus  the  work  of  the  assessors  is  un- 
doubtedly first  in  importance.  Their  action 
touches  the  individual  purse  rightfully  or 
wrongfully,  and  surely  in  this  respect  their 
function  is  superior  to  that  of  any  other 
officer  considered  in  connection  with  the 
material  welfare  of  the  tax-paying  public. 

If  the  matter  is  rightly  understood,  some 
of  the  other  states  have  an  advantage  over 
Louisiana  in  that  the  other  states  have  cen- 
tral supervision  and  control  over  all  assess- 
ments and  can  direct  assessment  work  over 
the  entire  state  upon  lines  which  will  pro- 


duce uniform  values  among  the  individuals 
of  the  whole  state.  A  central  body  prop- 
erly authorized  can  always  secure  more 
uniform  work  over  a  state  than  will  result 
from  a  number  of  assessors  each  of  whom 
is  a  law  unto  himself  and  who  works  inde- 
pendently of  all  others. 

The  most  weighty  reason  why,  under  the 
general  property  tax,  actual  value  in  money 
should  measure  assessments  is  because  it  is 
reijuired  by  law.  In  all  states  that  have  the 
ad  valorem  plan  of  assessment  there  is  this 
requirement.  Even  in  the  fewer  than  half 
dozen  states  which  authorize  as  the  tax  base 
some  given  percentage  of  actual  value,  it 
is  necessary  first  to  determine  what  is  the 
value  which  must  conform  to  the  legal 
standard  provided. 

The  fundamental  proposition  is  always 
that  the  burden  of  the  tax  shall  be  distrib- 
uted in  an  equal  manner.  The  moment  the 
legalized  standard  is  departed  from,  then 
and  there  inequalities  among  the  taxpayers 
begin  to  show  up.  Administrators  of  law 
should  of  all  others  hold  up  to  public  view 
the  fact  that  the  statutes  which  they  ad- 
minister have  been  followed.  When  an 
officer  varies  from  the  law  for  any  purpose 
whatever  he  violates  the  statute  and  also 
his  official  oath ;  and  therefore  has  sub- 
jected himself  to  the  law's  penalty  and  has 
acted  wrongly  and  immorally.  If  one  stat- 
ute be  violated  by  him,  his  example  sets 
the  pace  for  others  to  do  likewise  and  a 
step  has  been  taken  toward  a  no -law  condi- 
tion, and  in  effect  this  is  the  beginning  of 
anarchy. 

In  a  state  the  whole  people  make  the  laws 
through  their  chosen  representatives,  and 
there  is  absolutely  no  reason  why  any  officer 
charged  witli  administering  law  should 
himself  assume  the  legislative  role.  When 
a  laxity  in  law  ob.servance  is  once  intro- 
duced into  a  state,  and  partcularly  so  by 
the  administrators  of  law.  the  illegal  and 
improper  practice  is  soon  extended  to  the 
boundaries  of  the  state. 

It  is  probable  that  the  greatest  cause  of 
undervaluations  is  in  following  precedents. 
'I'he  practice  may  have  existed  for  years  by 
each  successive  administrator  following  in 
the  footsteps  of  his  predecessor,  justifying 
himself  by  the  thought  that  it  has  long  been 
the  custom,  and  so  he  sees  no  reason  why 
he  should  make  a  martyr  of  himself  by 
going  against  a  proposition  which,  although 
wrong    legally  and   in   principle,   has   not 
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been  seriously  objected  to  by  the  people. 
The  inclination  of  assessors  to  follow  the 
line  of  least  resistance  is  one  of  the  main 
factors  in  continuing  the  practice  of  under- 
assessments. 

There  is  usually  a  clear  distinction  be- 
tween the  results  accomplished  by  admin- 
istrative officers  considered  in  connection 
with  the  manner  of  their  selection.  It  is 
not  intended,  of  course,  to  cast  any  reflec- 
tions upon  the  assessors  of  the  state  of 
Louisiana.  It  is  known  that  they  are  elec- 
tive and  it  is  assumed  that  they  took  their 
offices  with  the  deliberate  intention  of  com- 
plying with  their  oaths  of  office  which  re- 
quires them  to  observe  the  mandates  of  the 
constitution  and  the  law.  What  is  said  is 
for  the  purpose  of  suggesting  that  it  Avould 
be  better  even-  for  them  if  they  were 
selected  by  appointment  rather  than  by 
election,  and  is  said  for  the  further  reason 
that  when  the  subject  is  discussed  in  a  gen- 
eral way  it  seems  always  proper  to  point 
out  wherein  systems  may  be  improved.  Ex- 
perience and  observation,  however,  is  most 
certainly  convincing  that  generally  appoin- 
tive officers  get  better  results  in  some  lines 
of  public  work,  and  especially  in  matters 
connected  with  taxation,  than  do  elective 
officers. 

The  appointive  officer  is  removed  from 
the  direct  influence  of  those  wealthy  and 
influential    property    owners    who   do    not 


hesitate  to  bring  pressure  to  bear  for  the 
purpose  of  being  benefited  personally  at  the 
expense  of  others.  An  appointive  officer 
may  be  chosen  under  some  method  of  civil 
service  examination  whereby  is  insured  a 
possession  of  the  necessary  qualifications 
for  the  work.  On  the  other  hand,  the  voters 
at  the  polls  when  they  choose  an  officer  sel- 
dom if  ever  cast  their  votes  having  in  view 
the  qualifications  of  the  persons  for  whom 
they  are  voting  to  discharge  the  duties  of 
positions  to  which  they  aspire. 

Elective  officers  who  are  dependent  upon 
votes  for  their  continued  tenure  in  place 
are  undoubtedly  subject  to  greater  attempts 
to  unduly  influence  them  in  their  work  than 
are  appointive  officers ;  nevertheless,  the  re- 
fusal by  any  officer,  no  matter  how  chosen, 
to  be  influenced  by  importunities  of  the  kind 
brings  its  own  reward  of  self-satisfaction 
and  in  due  time  will  have  the  approbation 
of  the  public. 

Equal  treatment  of  all  taxpayers  can  be 
produced  only  by  an  observance  of  the  legal 
standard  of  value.  Just  the  moment  the 
standard  is  varied  from,  inequalities  begin 
to  creep  in,  and  unless  checked  in  some 
manner,  continue  to  increase  in  number  and 
in  gravity  so  that  the  practice  when  fol- 
lowed for  a  series  of  years  is  productive  of 
the  grossest  cumulative  injustice  among  in- 
dividual taxpayers. 

[to  be  continued] 


DECISIONS  AND  RULINGS 


EDITED  BY  A.  E.   HOLCOMB 


Rip.ARiAN  Grants. — In  a  recent  case  the 
United  States  Supreme  Court  ha5;  passed 
upon  the  taxability  of  lands  held  pursuant 
to  a  riparian  grant.  The  questions  involved 
in  the  action  as  originally  l)rought  were 
( 1 )  whether  the  grantee  was  an  owner  in 
the  sense  that  he  was  taxable  for  the  lands 
granted;  (2)  whether  the  compact  between 
New  Jersey  and  New  York  approved  by 
Act  of  Congress  of  June  28,  1834,  made 
the  territory  involved  subject  to  the  juris- 
diction of  New  York,  and  hence  a  tax 
levied  by  New  Jersey  was  without  due  pro- 
cess; (3)  whether  the  lands  were  within 
the  taxing  district  of  Jersey  City  (where 
the  tax  was  levied),  and  (4)  whether  the 
lien  of  the  taxes  had  expired. 


The  court  observes  that  since  the  insti- 
tution of  the  suit  the  second  question  had 
been  decided  adversely  to  the  taxpayer  ( C. 
K.  R.  Co.  V.  Jersey  City,  209  U.  S.  473)  ; 
that  questions  three  and  four  had  been 
satisfactorily  dealt  with  in  the  opinions  of 
the  Circuit  Court  (189  Fed.  479)  and  the 
Circuit  Court  of  Appeals  (208  Fed.  854). 
Thus  the  point  determined  is  the  first — 
whether  the  grantee  had  a  taxable  owner- 
ship or  whether  the  state  was  the  owner. 
The  nature  of  the  estate  which  passes  un- 
der a  "riparian  lease"  had  been  held  by  the 
court  of  last  resort  of  New  Jersey  to  convey 
the  entire  estate  to  the  grantee ;  the  interest 
remaining  in  the  grantor  was  held  not  an 
actual  estate  but  a  right  of  entry  for  non- 
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payment  of  rent  and  the  lands  in  ques- 
tion were  held  not  lands  belonging  to  the 
state  within  the  meaning  of  an  act  limiting 
the  power  of  a  railroad  to  condemn  lands 
{Hudson  Tunnel  Co.  v.  Attorney  General, 
27  N.  J.  Eq.  573,  578).  Similar  holdings 
had  been  made  by  the  Supreme  Court  of 
that  state  (Cook  v.  Bayonne,  80  N.  J.  L. 
596 ;  Ocean  Front  Imp.  Co.  v.  Ocean  City 
Gardens  Co.,  103  Atl.  Rep.  419).  The 
court  expresses  its  acceptance  of  the  doc- 
trine of  these  cases  as  well  founded  in 
reason  and  authority,  and  holds  the  lands 
taxable  under  the  New  Jersey  laws. — Leary 
V.  Jersey  City,  U.  S.  Sup.  Ct.,  Jan.  7,  1919. 

License  Tax — Interstate  Commerce 
— Isolated  Transaction.  —  The  sale  of 
two  cans  of  toilet  cream  was  the  subject  of 
examination  by  the  United  States  supreme 
court  to  ascertain  whether  such  sale,  with- 
out a  license  required  by  a  municipal  ordi- 
nance, rendered  the  seller  properly  subject 
to  conviction  and  fine  imposed  by  the  state 
court  (192  Mich.  462;  158  N.  W.  865). 
It  appeared  that  the  person  was  regularly 
engaged  in  the  sale  of  goods  upon  orders 
given  him  by  customers,  which  orders  were 
filled  from  shipments  from  his  principal 
in  another  state.  The  two  cans  of  toilet 
cream  apparently  were  left  over  in  stock 
and  hence  had  "  come  to  rest "  in  the  state 
before  the  sale.  It  was  urged  that  the  ap- 
plication of  the  law  should  be  determined 
by  the  general  course  of  business  and  not 
by  an  isolated  transaction ;  but  the  court, 
while  admitting  the  force  of  the  argument, 
held  that  the  construction  of  the  statute 
was  a  matter  for  the  state  court,  and  that 
as  that  court  had  construed  it  to  apply  to 
and  forbid  the  act,  the  judgment  must  be 
d.^TvnQd.— Waiters  v.  Michigan,  248  U.  S. 
65. 

License  Tax  —  Equal  Protection. — 
The  validity  of  a  Kansas  statute  (L.  1915, 
Ch.  371)  forbidding  the  sale  of  farm  pro- 
duce on  commission  without  an  annual 
license  to  be  procured  upon  a  proper  show- 
ing as  to  character,  res|X)nsibility,  etc.,  and 
a  bond  conditioned  to  make  honest  account- 
ing, has  been  upheld  as  not  class  legisla- 
tion but  designed  to  prevent  certain  evils. 
It  was  held  not  to  transcend  the  limitations 
upon  the  powers  of  the  states  concerning 
matters  of  this  kind. — Payne  et  al.  v.  Kan- 
sas. 248  U.  S.  112. 


Excess  Profits  Tax  Not  an  Operat- 
ing Expense. — In  connection  with  author- 
izing the  Hope  Natural  Gas  Company, 
which,  besides  being  engaged  as  a  public 
utility  in  furnishing  natural  gas,  was  also 
engaged  as  a  private  enterprise  in  several 
other  businesses,  to  increase  its  rates  for 
natural  gas,  the  Commission  made  the  fol- 
lowing holding : 

That  applicant  was  not  entitled  to  charge 
as  an  operating  expense  the  excess  profits 
tax  paid  to  the  federal  government,  inas- 
much as  it  was  the  purpose  and  intention 
of  Congress  to  levy  such  tax  so  as  to  be- 
come a  charge  to  be  borne  equally  by  all 
of  the  citizens  of  the  United  States  falling 
within  the  same  class,  as  a  war  measure, 
and  the  burden  of  such  taxation  should  not 
in  this  case  be  shifted  from  the  applicant 
to  its  consumers.  —  In  re  Application  of 
Hope  Natural  Gas  Co.  (P.  S.  C,  No.  663, 
Jan.  11,  1919). 

Corporate  Excess  Taxes  as  Preferred 
Debts. — Where  a  corporation  became  in- 
solvent and  was  put  into  the  hands  of  a  re- 
ceiver, state  corporate  excess  taxes  assessed 
under  the  Tax  Act  of  1912,  and  which 
were  due,  were  held  debts  of  a  public  char- 
acter and  as  such  entitled  to  a  preference. 
— JVinsor  et  al.  v.  Pilgrim  Shoe  Machinery 
Co.,  105  Atl.  397. 

Stock  Dividend  as  Part  of  Principal. 
— Where  the  life  tenant  of  the  income  of 
certain  shares  of  stock  died  February  19, 
1914,  another  succeeding  as  life  tenant, 
and  thereafter  stock  dividends  were  de- 
clared out  of  surplus  earnings  and  profits 
accrued  before  the  death,  the  stock  divi- 
dends were  held  to  belong  to  the  principal 
of  the  trust  and  not  to  the  life  tenant 
under  the  Ohio  rule  which  governed  the 
case,  since  the  life  tenant  should  not  have 
a  portion  of  the  trust  property  in  existence 
at  the  time  his  interest  begins.  ( Following 
Wilherding  v.  Miller,  90  Ohio  State  208 ; 
106  N.  E.  655.)  Held  further  that  the 
life  tenant  could  not  claim  such  dividends 
upon  the  theory  that  they  should  have  gone 
as  income  to  the  preceding  life  tenant, 
whose  heir  he  was,  and  that  it  was  equitable 
that  he  should  receive  the  dividends  in  the 
character  of  an  heir,  since  there  was  noth- 
ing to  show  that  the  former  life  tenant  did 
not  in  fact  receive  all  the  earnings  to  which 
she  was   entitled  as  life  tenant,   and   the 
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representatives  of  her  estate  had  not  been 
joined  in  the  action.  —  Farmers'  Loan  df 
Trust  Co.  V.  JVhiton  et  al.  (S.  C,  Spec. 
Term,  Jan.  20,  1919). 

Violation  of  Contract  —  Applica- 
tion OF  Tax  Levy  to  Specific  Purposes. 
— The  holder  of  county  warrants,  issued 
for  the  construction  of  a  court-house, 
brought  an  action  against  the  county  treas- 
urer to  compel  him  to  apply  funds  in  his 
hands  towards  the  payment  of  such  war- 
rants instead  of  other  purposes  which  had 
been  authorized  by  the  county  authorities. 
The  decision  was  that  as  the  state  court 
had  held  that  action  would  not  lie  against 
the  treasurer,  the  question  was  one  of  state 
procedure  and  was  governed  by  state  law, 
which  left  no  federal  question.  The  state 
court  had  held  that  the  action  should  have 
been  against  the  county  officers,  who  might 
be  held  bound  to  carry  out  their  contract 
(197  Ala.  384),  but  that  the  treasurer  was 
not  an  appropriate  party  from  whom  to 
secure  relief. — Parson  Son  dr'  Co.  v.  Bin/, 
County  Treasurer,  U.  S.  Sup.  Ct.,  January 
7,   1919. 

Municipal  Licenses  —  Contracts. — 
The  validity  of  municipal  ordinances  im- 
lX)sing  license  taxes,  when  in  conflict  with 
a  state  law,  was  brought  in  question  in  a 
recent  case.  The  ordinance  in  question  im- 
posed an  annual  license  tax  upon  lighting 
corporations  and  a  further  tax  upon  elec- 
tric railway  companies,  both  impositions 
l)eing  stated  to  be  levied  as  compensation 
for  the  use  of  the  streets.  These  ordi- 
nances were  claimed  to  l)e  invalid  as  being 
prohibited  by  a  constitutional  provision  and 
by  the  terms  of  the  general  tax  law.  The 
constitution  provided  for  an  annual  state 
franchi.se  tax  upon  the  gross  earnings  of 
railway  corporations  which  would  be  in  lieu 
of  all  taxes  and  licenses  whatsoever.  This 
constitutional  provision  was  repeated  in  the 
general  tax  law  by  a  law  providing  for  a 
state  franchise  tax  law  upon  lighting  com- 
panies which  limited  the  amount  to  one-half 
of  one  per  cent  of  the  gross  receipts.  It 
was  admitted  that  these  provisions  deprived 
the  city  of  its  right  to  levy  the  license  tax 
in  question,  unless  its  right  was  preserved 
to  it  by  contract  which  was  claimed  to  be 
the  case  by  reason  of  the  terms  of  a  pre- 
vious ordinance  granted  to  the  company  in 


question,  under  which  the  city  reserved  the 
right  to  levy  a  license  tax.  It  was  claimed 
that  the  ordinance  in  question  was  author- 
ized by  this  reservation.  The  court  points 
out  that  this  provision  in  the  ordinance 
could  not  be  held  to  afl^ect  the  taxing  power 
of  the  municipality,  which  was  wholly 
within  the  control  of  the  Legislature,  and 
could  be  changed  at  any  time,  and  that 
contracts  made  by  it  with  its  citizens  with 
respect  to  taxation  were  .subject  to  nullifi- 
cation by  the  Legislature. — City  of  Lynch- 
burg V.  Lynchburg  Traction  6^  Light  Co.. 
97  S.  E.  780. 

Contracts  of  Tax  Exemption. — In  a 
recent  case,  construing  the  effect  of  certain 
credits  allowed  under  the  New  York  cor- 
poration net  income  tax  law  which  is  of 
only  local  interest,  the  court  made  some 
observations  as  to  the  distinction  between 
contracts  of  exemption  and  the  ordinary 
exercise  of  the  taxing  power,  which  may 
be  of  interest  for  reference.  In  the  case  in 
question,  the  corporations  had  been  granted 
by  the  original  law  a  credit  for  taxes  as- 
sessed under  previous  laws  and  paid  dur- 
ing the  year  the  income  for  which  was 
taken  as  the  measure  of  the  first  tax  under 
the  new  net  income  tax  law.  Thereafter, 
owing  to  an  assumed  inequality  as  between 
corporations  located  in  different  cities,  hav- 
ing different  fiscal  years,  a  statute  was 
passed  reducing  these  credits  by  a  propor- 
tion depending  upon  the  beginning  of  the 
fiscal  year  of  the  city  or  town  to  which  a 
tax  had  been  paid  under  a  prior  law.  The 
object  was  to  equalize  the  relative  taxes  of 
separate  corporations.  This  statute  was 
made  retroactive  and  for  this  reason  it  was 
claimed  to  create  a  violation  of  the  con- 
tracts assumed  to  exist  for  the  credit  allow- 
ances under  the  original  act,  the  corpora- 
tion in  question  having  paid  the  first  tax 
computed  under  the  new  law. 

The  court,  quoting  from  earlier  cases, 
recognizes  the  possibility  of  a  state  con- 
tracting for  an  exemption  with  a  particular 
taxpayer  and  that  such  contracts  may  be- 
come a  binding  obligation  {Gallatin  Bank 
V.  Commissioners,  67  N  Y.  516;  People  v. 
Roper,  35  N.  Y.  629;  People  v.  Commis- 
sioners, 47  N.  Y.  501  ;  Christ  Church  v. 
Philmielphia  County,  24  How.  300).  The 
following  quotation  from  the  opinion  in 
People  ex  rel.  Cunningham  v.  Roper,  35 
N.  Y.  629,  at  page  635,  is  quoted  as  "  an 
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unusually  clear  and   comprehensive   state- 
ment of  the  law  pertinent  to  this  question  "  : 

"  It  is  true  that  the  state  may,  if  it  will,  within 
the  limits  prescribed  in  its  organic  law,  enter  into 
private  contracts  with  its  citizens,  by  which  the 
people  and  the  government  are  forever  bound  ;  but 
we  are  never  to  construe  a  general  statute  as  em- 
bracing such  a  purpose,  when  it  is  obvious  that  it 
was  designed  only  as  an  expression  of  the  legisla- 
tive will  for  the  time  being,  in  a  matter  of  mere 
municipal  regulation.  When  this  is  the  object  of 
the  law,  those  who  act  upon  the  faith  of  its  pro- 
visions, do  so  with  a  reasonable  assurance,  indeed, 
that  it  will  not  be  modified  or  repealed  until  such 
action  shall  be  required,  in  the  judgment  of  the 
Legislature,  by  the  general  interest  of  the  com- 
munity ;  but  with  notice  that  it  is  subject  to  revo- 
cation by  the  state,  whenever  the  public  exigencies 
may  demand.  Such  a  repeal  involves  no  breach 
of  obligation,  in  the  sense  of  the  federal  Consti- 
tution ;  for  the  faith  reposed  is  on  the  stability  of 
a  general  law,  and  not  on  the  efficacy  of  a  legal 
contract." 

The  legislation  was  therefore  held  to 
contain  no  element  of  a  contract  but  to  be 
a  mere  exercise  of  the  general  taxing  power, 
applicable  to  all  corporations  falling  within 
its  purview. — People  ex  rel.  Iroquois  Door 
Co.  V.  Knapp,  173  N.  Y.  Supp.  641. 

Leasehold  Interest  —  Charter  Ex- 
emptions.— Certain  railroads  had,  through 
their  charters,  been  granted  exemption  from 
taxation  except  in  a  certain  way  and  to  a 
certain  amount.  Subsequently  an  attempt 
had  been  made  to  tax  the  lessee  of  such 
roads,  upon  the  theory  that,  owing  to  sub- 
sequent state  legislation,  the  estate  of  the 
lessee  had  become  virtual  ownership,  and 
hence  taxable  to  such  lessee.  This  conten- 
tion was  rejected  by  the  court  upon  the 
ground  that  the  subsequent  legislation 
"  should  not  be  construed  as  embracing  an 
attempt  to  escape  from  a  contract  by  a 
subtlety  that  almost  defies  ingenuity  to  un- 
derstand "  {Wright  v.  Central  of  Georgia 
Ry.,  236  U.  S.  674).  The  state  thereupon 
began  the  present  action  through  an  attempt 
to  tax  the  lessee  as  the  owner  of  the  lease- 
hold interest,  arguing  that  if  the  leases 
produced  a  profit  in  excess  of  the  rental, 
the  excess  value  was  required  to  be  taxed 
by  the  state  constitution. 

It  was  held  that  the  constitutional  pro- 
vision was  subsequent  to  the  charters  that 
created  the  exemption  and  must  yield,  and 
that  the  exemptions  created  were  protected. 
— Central  of  Georgia  Ry.  v.  Wright,  Comp- 
troller, U.  S.  Sup.  Ct.,  Feb.  3,  1919. 


Banks. — A  recent  interesting  decision  by 
the  United  States  supreme  court  involves 
the  interpretation  of  the  effect  of  the  Na- 
tional Banking  Act  on  the  taxation  of 
shares  of  banks.  In  the  case  in  question  a 
national  bank  owned  shares  in  another 
national  bank  and  also  shares  in  a  state 
bank.  The  California  state  board  of 
equalization  fixed  the  value  of  the  assets 
of  the  bank  in  question,  including  in  such 
value  the  value  of  the  shares  of  the  two 
banks  which  it  owned,  and  assessed  that 
value  against  the  shareholders  of  the  bank, 
pursuant  to  the  state  statute.  In  addition, 
the  board  assessed  the  bank  as  a  stockholder 
in  each  of  the  two  banks.  The  controversy 
resulted  from  the  claimed  illegality  of  these 
several  assessments.  The  state  court  had 
upheld  the  assessments  on  the  authority  of 
Bank  of  California  v.  Roberts,  160  Pac. 
255,  which  presented  identical  questions. 

In  dealing  with  the  questions  the  supreme 
court  announced  the  familiar  doctrine, 
established  by  earlier  decisions,  that  the 
object  of  the  federal  statute  was  to  furnish 
a  comprehensive  and  exclusive  method 
whereby  taxes  should  be  levied  upon  these 
federal  agencies  {People  v.  Weaver,  100 
U.  S.  539  ;  Mercantile  National  Bank  v. 
New  York,  131  U.  S.  138,  154;  Oivensboro 
National  Bank  v.  Owensboro,  173  U.  S. 
664 ;  Covington  v.  First  National  Bank, 
198  U.  S.  100).  This  was  accomplished 
by  removing  the  banks  as  such  on  their 
property  from  state  taxation,  except  as  to 
their  real  estate,  which  was  specifically 
provided  for.  On  the  other  hand,  the 
preservation  to  the  states  of  their  taxing 
power  and  taxable  resources  was  safe- 
guarded by  the  provision  that  every  re- 
source possessed  by  the  banks  as  national 
agencies,  might  in  substance  and  effect  re- 
main liable  to  state  taxation.  This  w-as 
accomplished  by  recognition  of  the  fact 
that  every  available  asset  of  the  banks 
would  be  owned  by  their  stockholders  and 
would  be  reached  by  taxation  of  the  stock- 
holders as  such,  subject  to  the  limitation 
against  discriminatory  taxation. 

Coming  to  the  case  in  question,  it  was 
held  that  the  taxation  of  a  national  bank 
as  a  stockholder  in  another  national  bank 
was  expressly  sanctioned  in  Bank  of  Re- 
demption V.  Boston,  125  U.  S.  60.  But  it 
was  held  that  the  principle  upon  which 
that  case  rested,  led  inevitably  to  the  con- 
clusion that  such  shares  could  not  be  again 
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used  in  valuing  tlic  assets  of  the  owning 
bank  for  the  taxation  of  its  shareholders  ; 
that  the  federal  statute  in  question  must 
be  deemed  to  contemplate  the  taxation  of 
tlie  ultimate  benelicial  interest  and  to  do  so 
through  the  one  prescribed  method  which 
was  the  sole  measure  of  state  authority. 
Having  reached  this  beneficial  interest  in 
the  shares  of  the  national  bank  owned,  by 
taxation  of  the  shareholder  —  the  owning 
bank — it  would  overthrow  the  very  ground 
upon  which  the  taxation  of  stockholders 
must  rest,  to  again  tax  this  interest  through 
a  second  tax  on  the  shareholders  of  the 
owning  bank  augmented  by  the  value  of  the 
shares  owned. 

As  to  the  shares  in  the  state  bank,  it  was 
held  that  the  state  court  erred  in  taxing 
the  owning  bank  as  a  shareholder  for  these, 
as  the  ruling  in  the  Bank  of  Redemption 
case  applied  only  to  stock  ownership  by  one 
national  bank  in  another  national  bank. 
This  being  so,  the  inclusion  of  the  shares 


of  the  state  bank  in  valuing  the  assets  of 
the  owning  bank,  was  proper. 

Mr.  Justice  Pitney,  with  whom  Justices 
Brandeis  and  Clarke  concurred,  filed  a 
vigorous  and  interesting  dissenting  opinion 
which  may  be  read  with  profit,  as  it  reviews 
the  entire  situation  as  to  bank  taxation,  and 
discusses  in  an  effective  manner  the  distinc- 
tion between  a  corporation  and  its  share- 
holders in  reference  to  taxation.  He  closes 
with  the  observation  that  "  to  allow  a  de- 
duction from  the  taxable  value  of  national 
bank  shares  because  the  bank  happens  to 
hold  stock  in  another  national  bank  is  not 
only  contrary  to  the  clear  intent  of  section 
5219  but  is  inconsistent  with  all  previous 
decisions  of  this  court  bearing  upon  the 
point,  especially  those  that  have  denied  a 
similar  deduction  because  of  tax-exempt 
securities  held  by  the  bank,  or  because  of 
real  estate  taxed  against  it." — Bank  of  Cali- 
fornia, Natiotial  Association  v.  Richardson, 
U.  S.  Sup.  Ct.,  Jan.  27,  1919. 
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TAX  LEGISLATION— A  RETROSPECT 

There  is  much  of  interest  for  the  mem- 
bers of  our  Association  in  a  survey  of  the 
activities  of  the  various  state  legislatures. 
The  strain  of  increasing  budgets  coming, 
as  it  has,  at  a  time  when  customary  sources 
of  revenue  have  reached  the  saturation 
point,  and  have  in  some  cases  been  with- 
drawn from  use,  puts  to  the  test  the  results 
of  our  past  years  of  conference  and  study. 
One  who  compares  the  haphazard  patch- 
work methods  in  vogue  a  dozen  years  ago. 
with  the  keen,  intelligent,  well-informed 
and  yet  practical  processes  of  the  present, 
must  admit  that  our  Avork  has  not  been  in 
vain.    In  state  after  state  the  success  of  the 


tax  commissions,  regular  and  special,  in 
compelling  recognition  of  the  essential  de- 
mands of  sound  taxation  principles  has 
been  remarkable.  The  wide  acceptance  of 
the  merits  of  such  measures  as  the  freeing 
of  constitutions,  the  classification  of  prop- 
erty, the  income  tax,  centralized  control, 
limitation  laws,  dignifying  the  local  asses- 
sor, budget  laws,  and  many  others  which 
we  have  consistently  urged,  is  evidence  of 
the  telling  effect  of  the  application  of  ap- 
plied economics  to  the  business  of  taxation. 
We  do  not  recall  an  instance  when,  with 
fair  opportunity,  there  has  been  failure  to 
establish  these  points  in  committee  or  with 
the  Executive.  It  is  because  of  the  impos- 
sibility to  fairly  present  the  arguments  to 
an  entire  state  or  a  legislature  that  they 
have  been  lost.  All  this  goes  to  show  the 
need  of  a  wider  and  wider  spread  of  our 
influence  by  an  extension  of  our  member- 
ship. The  groups  of  individuals  iii  each 
state  who  now  are  able  to  command  atten- 
tion because  speaking  with  authority,  are 
limited  in  their  accomplishments  by  the 
vast  multitudes  of  people  who  are  unin- 
formed and  who  cling  to  the  past  with  a 
curious  tenacity.  But  no  one  can  view  the 
deliberations  of  the  recent  legislatures 
without  a  distinct  feeling  that  a  lot  has 
been  accomplished.  The  requisites  of  fair 
and  just  taxation  have  been  so  thoroughly 
outlined  and  so  universally  accepted  that 
whatever  temporary  setbacks  may  occur 
we  are  not  likely  to  see  any  prolonged  re- 
fusal to  put  these  principles  into  practice. 
Discouragement  at  the  small  result  of 
intense  and  sustained  effort  is  quite  apt  to 
be  felt.  When,  however,  one  contemplates 
the  entire  field  and  notes  the  universality 
of  progress— a  little  here,  a  little  there— - 
which  characterizes  the  movement,  he  is 
made  to  feel  a  sense  of  satisfaction  and 
encouragement. 


NOTES  AND  NEWS  ITEMS 


State  assessor  Stetson  of  Maine  writes 
that  an  income  tax  bill  based  on  the  Massa- 
chusetts form  was  introduced  in  the  legis- 
lature and,  after  careful  explanation  by 
Professor  Bullock  and  others,  was  promptly 
turned  down  by  the  committee,  the  opposi- 
tion coming  from  every  interest  or  indus- 
try affected  ;  that  a  bill  was  then  presented 
providing  for  a  three-mill  rate  on  intan- 
gibles, following  the  Minnesota  law,  which 
he  predicts  will  meet  a  similar  fate.  Sen- 
ator Pike,  however,  who  introduced  this 
measure,  wTites  in  a  more  encouraging  vein 
and  seems  to  be  planning  to  push  the  bill 
energetically,  following  the  authority  of  the 
constitutional  amendment  adopted  in  1915. 

It  is  somewhat  difficult  to  reconcile  the 
demand  of  the  people  of  Maine  for  some 
sort  of  just  and  reasonable  taxation  of  in- 
tangibles, with  their  refusal  to  enact  the 
only  practical  measures  Avhich  will  produce 
the  desired  results. 


As  we  remember  it,  the  governor  of  Neii< 
Hampshire  suggested  the  trimming  down 
of  the  tax  commission  to  one  member. 
Judge  Fellows  writes  that  "  that  cuts  no 
ice "  because  anyway  Mr.  Brown  will 
probably  sit  in  the  governor's  chair  in  two 
years,  that  Mr.  Amey  is  well  satisfied  with 
timber,  and  as  for  himself,  his  farm  ap- 
peals to  him.  We  can  readily  appreciate 
this  last  suggestion  because,  in  view  of  re- 
cent events,  apple  orchards  will  appear 
likely  to  come  into  their  own.  Hard  cider 
seems  to  be  the  only  hope  of  the  future. 


Commissioner  Plumley  of  Vermont  has 
changed  his  official  residence  from  North- 
field  to  Montpelier,  which  leaves  Maryland 
the  only  state  as  to  which  we  have  to  re- 
member that  the  office  of  the  tax  commis- 
sion is  not  in  the  state  capitol,  it  being  in 
that  state  at  Baltimore. 


We  take  our  hats  off  to  Mayor  Mahoney 
of  Newport,  Rhode  Island.  What  a  cinch  ! 
Mayor  of  the  millionaires'  retreat !  It  is  up 
to  the  Judge  to  invite  the  Association  to 
have  its  next  conference  under  his  auspices. 
This  reminds  us  to  observe  that  the  system 


of  taxation  made  famous  by  Judge  Ma- 
honey's  appellation  of  it  as  a  "  discretion- 
ary system,"  is  about  to  be  tested  in  the 
Rhode  Island  courts  at  the  suit  of  a  tax- 
payer claiming  that  it  is  in  derogation  of 
legislative  powers.  The  case  arises  with 
respect  to  the  apportionment  of  the  cor- 
porate excess  tax  of  a  foreign  corporation. 
No  successor  to  Judge  Mahoney  for  the 
tax  commission  has  as  yet  been  chosen. 


In  A'ew  York  we  have  the  usual  spec- 
tacle. At  least  it  looks  that  way  from  the 
newspaper  accounts.  The  advent  of  pro- 
hibition hits  New  York  a  body  blow  and  it 
would  appear  that  at  last  some  actual  re- 
sults would  be  reached  and  that  at  least  a 
start  would  be  made  towards  a  rational 
system  of  taxation.  Early  in  the  simimer 
the  various  groups  of  "  patriots  "  began  to 
devise  plans  for  new  taxes  (on  the  "  other 
fellow").  When  the  legislature  assem- 
bled, it  was  soon  seen  that  the  problem  re- 
quired definite  treatment.  A  joint  com- 
mittee was  selected,  headed  by  Senator 
Davenport,  a  member  of  this  Association. 
This  committee  held  hearings  at  which  the 
aforesaid  "  patriots "  appeared  and  pre- 
sented their  views,  together  with  concrete 
suggestions  for  bills.  After  this  the  com- 
mittee went  into  a  series  of  executive  ses- 
sions, and  under  the  advice  our  mem- 
bers, Professors  Bullock  and  Seligman  and 
Messrs.  Tanzer,  Tobin  and  McClure,  pro- 
duced some  bills  which  involve  real  taxa- 
tion. It  is  surprising  to  observe  the  re- 
markable lack  of  enthusiasm  for  these  bills 
displayed  by  the  public  at  large,  including 
the  aforesaid  "  patriots."  The  propositions 
as  indicated  in  the  press,  are  for  a  personal 
income  tax  upon  individuals,  following  the 
federal  law,  including  non-residents  as  to 
salaries  and  wages  and  business  transactions 
within  the  state  (this  for  the  Jerseyites)  ; 
a  uniform  low  rate  tax  on  tangible  prop- 
erty; an  increase  in  the  tax  on  mercantile 
and  manufacturing  corporations  from  3  to 
43''2  per  cent,  and  its  extension  to  all  busi- 
ness corporations,  other  than  public  util- 
ities. There  is  little  doubt  of  the  sufficiency 
of  the  yield  of  these  taxes  to  satisfy  the 
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needs  of  the  state  and  of  the  localities,  as 
a  division  of  the  yield  of  the  income  tax  is 
planned,  but  for  the  sake  of  certainty,  there 
is  talk  of  an  optional  business  income  tax 
to  be  applied  locally  at  the  option  of  any 
taxing  district. 

These  measures  are  just  about  to  be  pre- 
sented to  the  legislature,  and  by  the  time 
this  reaches  our  readers  there  will  have 
been  plenty  of  discussion  in  Albany. 

The  abomination  of  politics  enters  into 
the  situation  and  is  one  of  the  discourage- 
ments, the  prevalent  irritation  over  the  fed- 
eral income  tax  being  used  to  defeat  any 
further  extension  of  that  sort  of  a  tax. 

The  advent  of  a  democratic  governor  has 
brought  a  democratic  member  to  the  tax 
commission  in  place  of  Commissioner 
Thomas,  whose  term  expired.  The  vacancy 
was  filled  by  the  appointment  of  Michael 
J.  Walsh,  postmaster  of  Yonkers. 


Commissioner  Maxwell  of  North  Caro- 
lina, whose  article  on  the  state  tax  situa- 
tion appeared  in  the  March  issue,  seems 
prepared  to  conduct  an  industrious  cam- 
paign for  taxation  reformation.  The  first 
step  has  been  accomplished  through  the 
adoption  for  submission  to  the  people,  of  a 
constitutional  amendment  to  provide  for  an 
income  tax  to  take  the  place  of  a  property 
tax  on  intangible  property.  After  this 
question  is  determined,  it  will  be  possible 
for  progress  to  be  made,  and  the  special  tax 
commission  will  doubtless  feel  it  necessary 
to  await  the  fate  of  the  amendment.  Mr. 
Brown,  a  member  of  that  commission,  has 
recently  published  some  notes  submitted  by 
him  to  the  commission  along  the  lines  of 
the  paper  which  he  read  before  this  Asso- 
ciation in  1916,  indicating  that  his  posi- 
tion taken  at  that  time  remains  unchanged. 

That  the  passing  of  the  Floriddc  tax  com- 
mission has  not  meant  the  complete  aban- 
donment of  plans  for  improvement  in  taxa- 
tion in  that  state,  is  indicated  by  the  report 
of  the  special  taxation  committee  which  has 
just  been  formulated,  though  not  made 
public.  It  will  be  held  for  submission  to 
the  legislature  which  meets  in  June,  but 
unofficial  advices  indicate  that  the  recom- 
mendations are  in  line  with  modern  thought 
on  the  subject.  They  will  propose  a  con- 
stitutional amendment  for  the  classification 
of  property,  a  low  rate  tax  on  intangibles, 
the  creation  of  a  state  supervisor  of  taxa- 


tion to  act  with  the  county  officials  in  equal- 
izing assessments.  They  will  also  recom- 
mend the  triennial  assessment  of  property. 
A  state  taxpayers'  league  is  being  organ- 
ized under  the  leadership  of  Mr.  J.  E. 
Downey,  formerly  clerk  of  the  state  tax 
commission.  It  is  the  intention  of  this 
league  to  conduct  a  campaign  for  the  dis- 
semination of  information  on  the  matters 
to  be  considered  by  the  special  tax  com- 


In  Georgia  the  Special  Legislative  Com- 
mission has  completed  its  outline  of  sug- 
gested changes  and  is  just  about  to  begin  a 
tour  of  the  state  to  hold  public  sessions  in 
order  to  permit,  as  Senator  De  Jarnette  ex- 
presses it,  "  any  citizen  in  his  own  behalf 
or  for  any  organization  of  which  he  may 
be  a  member  to  confer  with  us  and  freely 
express  his  views."  The  committee  hopes 
thus  to  create  a  widespread  interest  in  the 
matter  and  secure  helpful  suggestions  for 
their  final  report  which  is  to  be  submitted 
to  the  legislature  when  it  meets  the  last  of 
June.  It  would  appear  that  one  of  the 
ends  sought  is  to  secure  definite  constitu- 
tional authority  for  classification  of  prop- 
erty with  perhaps  the  imposition  of  a  special 
rate  on  intangibles. 


In  Ohio  the  loss  of  revenue  from  the 
prohibition  amendment  has  raised  very 
serious  questions,  which  are  now  being  dis- 
cussed by  the  General  Assembly.  The  un- 
fortunate fate  of  the  constitutional  amend- 
ment for  classification  has  prevented  relief 
in  that  direction,  so  that  the  revenue  must 
be  raised  in  some  other  way.  A  special 
non-partisan  joint  committee  has  the  mat- 
ter under  consideration  and  commissioner 
Peckinpaugh  writes  that  the  proposition 
most  favored  at  present  is  to  allow  the  rates 
of  the  tax  limitation  law  to  be  exceeded  by 
a  specified  amount  for  a  limited  number  of 
years  and  to  provide  for  the  resubmission 
of  the  classification  amendment  at  an  early 
date.  The  committee  will  doubtless  recom- 
mend the  passage  of  a  direct  inheritance 
tax  law,  and  it  also  has  under  consideration 
the  strengthening  of  the  present  assessment 
laws  by  giving  authority  to  the  tax  com- 
mission to  order  a  reassessment  and  also  to 
give  it  more  direct  control  over  the  taxation 
of  personal  property. 

In    Indiana   a   very    strenuous    struggle 
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took  place  at  the  recent  session  of  the 
legislature,  aroused  by  the  somewhat  com- 
prehensive bill  prepared  by  a  group  of 
citizens,  including  the  members  of  the  state 
tax  commission.  The  chief  attack  upon 
the  bill  at  the  start  was  on  the  provision 
to  tax  intangibles  at  25  per  cent.  This 
raised  a  storm  of  protest  on  the  part  of  the 
farmers  and  was  finally  abandoned,  where- 
upon, after  much  discussion,  the  act  was 
amended  and,  as  finally  passed,  requires  all 
property  to  be  assessed  at  its  true  cash  value 
with  a  limitation  on  the  amount  of  tax  that 
any  unit  may  raise,  the  limit  being  the 
amount  raised  in  the  previous  year  with  a 
provision  for  an  appeal  to  the  state  tax 
commission. 

The  pay  of  township  assessors  is  raised 
from  $2.50  to  $4.00  per  day,  and  some  in- 
crease has  been  made  in  the  salary  of  county 
assessors.  The  tax  commission  has  been 
made  a  separate  board  of  three  members 
to  be  appointed  by  the  governor,  and  has 
been  given  considerable  increased  power 
over  local  assessors,  including  the  power 
of  removal  of  an  assessor. 

All  this  seems  a  small  accomplishment, 
but  it  should  be  remembered  that  things 
that  are  easily  admitted  as  matters  of  course 
in  the  newer  states  seem  to  have  the  most 
severe  opposition  in  the  older  states  where 
ruts  have  been  cut  from  which  it  is  difficult 
to  arise. 


Another  state  where  conditions  have  al- 
ways been  unsatisfactory  is  Tennessee,  and 
we  are  pleased  to  note  that  under  the  direct 
personal  inspiration  of  our  member,  Gov- 
ernor Roberts,  considerable  was  accom- 
plished in  that  state  at  the  recent  session  of 
the  legislature.  The  railroad  commission 
has  been  given  very  broad  powers  over  the 
matter  of  equalization  of  local  assessments, 
it  having  been  charged  with  all  the  duties 
of  the  former  state  board  of  equalization 
except  the  power  to  review  assessments  of 
utilities  which  are  made  by  it.  These  as- 
sessments will  be  subject  to  revision  by  an 
ex-officio  board  of  equalization  consisting 
of  state  officers  with  the  governor  as  chair- 
man. 


to  the  state  constitution.  One  of  these 
amendments  gave  the  legislature  authority 
to  classify  property  for  purposes  of  taxa- 
tion. The  1919  legislature  immediately 
took  advantage  of  its  new  powers  and 
passed  several  laws  giving  considerable  re- 
lief from  the  general  property  tax.  One 
measure  provided  that  money  and  credits, 
except  domestic  mortgages,  should  be  taxed 
annually  at  three  mills  on  the  dollar.  A 
second  law  imposed  a  registry  tax  on  mort- 
gages secured  by  South  Dakota  realty. 
The  rate  of  the  registry  tax  was  fixed  at 
ten  cents  on  each  $100,  or  major  fraction 
thereof,  for  mortgages  running  one  year  or 
less,  plus  an  additional  ten  cents  on  each 
$100,  or  major  fraction  thereof,  for  each 
year  or  fraction  of  a  year  that  mortgages 
may  run  in  excess  of  one  year.  A  max- 
imum limit  of  fifty  cents  per  $100  was 
fixed  upon  this  accumulation.  Property 
paying  the  three-mill  tax  or  the  registry 
tax  was  declared  exempt  from  all  other 
taxation  and  the  proceeds  of  both  taxes 
was  ordered  to  be  divided  between  the 
state,  the  counties,  and  the  school  districts. 

What  look  like  mild  approaches  to  single- 
taxdom  were  two  laws  which  granted  a 
$500  exemption  on  each  of  the  following 
classes  of  property:  dwelling  houses  occu- 
pied by  their  owners  as  homes,  household 
furniture  and  provisions,  farm  tools  and 
machinery,  and  mechanics'  tools.  An  un- 
successful attempt  was  made  to  obtain  a 
similar  exemption  for  business  structures 
in  cities  and  towns. 

The  salaries  of  the  tax  commission  were 
increased.  The  "  commissioner,"  or  chair- 
man, was  granted  $3,250  per  year  and  the 
other  two  members  were  given  $3,000.  The 
pay  of  county  and  township  assessors  was 
raised  to  a  possible  maximum  of  $5  per 
day.  The  state  budget  board  was  retained 
and  its  membership  was  increased  from  five 
to  seven.  Much  satisfaction  was  expressed 
over  the  work  of  the  outgoing  board,  which 
was  the  first  ever  to  make  a  report  to  the 
legislature.  Increases  were  made  in  the 
state  inheritance  tax  and  in  the  auto  license 
fees. 


Professor  Stockton  writes  that,  contrary 
to  his  forecast  in  the  October,  1918,  Bul- 
letin, the  electors  of  South  Dakota  cast  a 
general  "  yes  "  vote  at  the  November  elec- 
tion and  ratified  about  a  dozen  amendments 


Secretary  Fletcher  of  the  Nevada  coqu- 
mission  writes  that  the  legislature  of  1919 
enacted  few  laws  of  importance  in  matters 
of  taxation  or  of  interest  to  tax  students. 
An  executive  budget  law,  copied  almost 
verbatim    from    the    Maryland    law,    was 
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passed  unanimously  by  both  houses,  the 
choice  and  introduction  of  this  particular 
bill  being  suggested  by  the  tax  commission. 
A  serious  attempt  was  made  during  the 
session  to  abolish  the  office  of  county  asses- 
sor and  to  place  the  entire  control  of  assess- 
ments for  taxation  in  the  hands  of  the  tax 
commission,  but  the  bill  failed  to  pass. 
The  proponents  of  the  measure  propose  to 
take  the  matter  to  the  people  by  means  of 
the  initiative  law.  An  attempt  was  made 
to  repeal  the  present  tax  commission  law 
under  which  the  five  leading  industries  of 
the  state  have  each  a  representative  on  the 
commission,  and  pass  a  law  providing  for 
a  purely  ex-officio  tax  commission  consist- 
ing of  the  governor  and  two  members  of 
the  public  service  commission.  This  bill 
also  failed  of  sufficient  support.  Follow- 
ing the  recommendations  of  the  tax  com- 
mission in  its  biennial  report  and  of  Gov- 
ernor Boyle  in  his  message  to  the  legisla- 
ture, a  joint  resolution  was  introduced  pro- 
viding for  an  amendment  repealing  the 
present  hard-and-fast  general  property  tax 
clause  of  the  constitution  and  putting  in 
its  place  the  provision  for  a  classified  prop- 
erty tax  recommended  by  this  Association, 
but  it  met  with  defeat. 


The  most  important  news  from  Kansas 
is  that  our  ex-president  Howe  was  reap- 
pointed by  Governor  Allen.  This  was,  of 
course,  to  be  expected,  but  is  nevertheless 
a  matter  for  keen  satisfaction  to  tax  stu- 
dents. The  newspapers  give  him  a  splen- 
did and  well-deserved  "  send-off."  The 
vacancy  in  the  commission  was  filled  by 
the  appointment  of  Col.  William  McDowe 
Rowan  of  Garden  City,  now  with  the 
thirty-fifth  division  in  France.  He  takes 
office  June  30.  Judge  Howe  writes  that  a 
new  law  for  the  taxation  of  banks  and  loan 
and  trust  companies  (act  approved  March 
6,  1919)  was  passed  under  which  it  will  be 
possible  to  establish  a  uniformity  in  the 
treatment  of  these  institutions.  The  law 
removes  a  discrimination  heretofore  exist- 
ing as  to  state  banks  and  provides  a  uni- 
form rule  for  the  assessment  of  the  shares. 

The  attempt  to  restore  the  direct  inheri- 
tance tax  was  only  partially  successful,  as 
the  exemptions  to  the  widow  ($75,000) 
and  to  other  direct  heirs  ($15,000)  are  so 
high  as  to  be  entirely  out  of  line  with  such 
exemptions  in  other  states,  being  with  the 
majority  of  states  below  $10,000. 


At  last  the  adoption  of  a  classification 
amendment  was  obtained  which  will  be 
submitted  at  the  1920  election.  It  reads  as 
follows : 

"  The  legislature  shall  have  power  to 
establish  and  maintain  a  just  and  equitable 
system  for  raising  state  and  local  revenue, 
and  may  classify  the  subjects  of  taxation 
in  order  to  secure  a  just  return  therefrom, 
and  may  exempt  property  when  public  wel- 
fare will  be  benefited  thereby.  .  .  ."  (Then 
follow  the  exemptions.) 


Commissioner  Zander  of  Arizona  writes 
that  the  recent  legislature  passed  a  bill 
providing  that  automobile  owners  must  pro- 
duce a  certificate  of  payment  of  personal 
property  taxes  as  a  prerequisite  to  obtain- 
ing a  state  license. 

The  salaries  of  state  officials  were  raised 
30  per  cent  and  the  tax  commission  was 
given  explicit  authority  to  employ  an  attor- 
ney, which  the  commissioner  says  it  "will 
certainly  use."  He  adds  with  evident 
pleasure  that  "  for  the  first  time  in  the  his- 
tory of  the  tax  commission  there  was  no 
effort  made  in  this  session  of  the  legisla- 
ture to  curtail  its  powers,  to  limit  its  func- 
tions or  to  question  its  unlimited  appropria- 
tion.   The  League  of  Nations  is  no  dream." 


A  newspaper  headline  runs  as  follows, 
"  Happy  Wyoming  has  no  problems." 
The  article  contains  an  interview  with  our 
member,  Governor  Carey,  which  bears  out 
the  above.  In  his  speech  of  acceptance, 
the  governor  recommended  an  executive 
budget  system  and  an  equalization  bill  to 
put  land  values  on  the  same  basis  all  over 
the  state,  both  of  which  were  enacted  into 
law,  and  he  says  that  the  new  state  board 
of  equalization,  to  be  appointed  by  him, 
"  will  have  power  to  go  into  every  county 
in  the  state  and  order  the  commissioners  to 
raise  or  lower  land  values  according  to  the 
policy  of  the  rest  of  the  state;  that  the 
state  expects  thus  to  get  the  taxation  prob- 
lem on  a  business  basis." 


The  legislative  session  in  Missouri  has 
been  interrupted  by  political  issues  raised 
by  the  war  and  the  pending  problems  of 
peace,  so  that  little  constructive  legislation 
appears  to  have  been  enacted.  As  to  taxa- 
tion, the  issue  of  unconditional  surrender 
to  the  "  full  value  "  basis,  raised  by  the  tax 
commission  in  its  first  year  in  office,  as  fully 
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discussed,  together  with  many  other  inter- 
esting problems,  in  its  first  report,  hereto- 
fore noticed  in  the  Bulletin  (see  vol.  IV, 
111),  has  apparently  resulted  in  a  "situa- 
tion." The  state  board  of  equalization  last 
year  made  a  wholesale  "  equalization  "  of 
the  local  assessments,  leaving  them  consid- 
erably lower  than  as  made  by  the  local 
assessors  and  by  the  tax  commission,  though 
somewhat  above  those  of  the  previous  year. 
This  year  the  tax  commission  again  took 
up  the  cudgels  and  has  just  submitted  its 
report,  with  a  sort  of  a  challenge  to  the 
board  of  equalization  to  either  show  the 
work  incorrect  or  let  it  stand.  Our  infor- 
mation, obtained  from  the  newspapers,  is 
that  another  "  equalization  "  will  be  made. 

The  governor,  who  is  a  member  of  the 
board  of  equalization,  with  one  other  mem- 
ber voted  last  year  to  sustain  the  commis- 
sion, and  will,  it  is  said,  do  so  again.  The 
majority,  however,  are  against  the  "  full 
value  "  plan  all  at  once,  claiming  that  as 
certain  of  the  rates  are  fixed  by  law,  some 
districts  will  be  compelled  to  raise  alto- 
gether too  much  in  taxes,  and  that  in  any 
event  a  general  increase  suddenly  made, 
will  increase  rather  than  diminish  inequal- 
ities. 

The  controversy  has  evidently  been  dis- 
tasteful to  the  governor,  who  seemed  at 
one  time  inclined  to  give  up  the  contest, 
forsake  the  tax  commission,  adopt  the 
"  separation  "  remedy,  raise  the  state  taxes 
by  income,  excise  and  inheritance  taxes, 
and  let  the  counties  go  on  as  they  please. 

This  plan  the  tax  commission  vigorously 
opposed,  asing  with  telling  force  the  argu- 
ments with  which  we  are  all  familiar  and 
quoting  extensively  from  the  published  ad- 
dresses of  some  of  our  members.  This  plan 
seems  now  to  be  abandoned,  but  it  is  said 
that  the  governor  has  lost  interest  in  the 
issue.  Meanwhile  bills  have  been  intro- 
duced to  abolish  the  commission,  and  in 
bills  amending  the  income  and  corporation 
excise  tax  laws  the  administration  appears 
to  be  given  to  the  board  of  equalization. 

For  lack  of  definite  information,  we  give 
the  above  gathered  from  the  newspapers  as 
an  illustration  of  the  perils  of  tax  reform. 


The  Louisiana  board  of  state  affairs, 
under  the  energetic  leadership  of  Chairman 
Thomas,   has  been  persistently   and   insis- 


tently pursuing  the  course  originally  set, 
and  with  marked  success.  The  result  may 
be  attributed  in  part  to  the  plan  but  more 
doubtless  to  the  energy  of  the  board.  It 
will  be  recalled  that  when  the  "  full  value  " 
plan  was  started  and  the  board  created, 
constitutional  amendments  and  statutes 
were  adopted  designed  to  prevent  criticism 
and  invite  public  supjx)rt.  The  state  rate 
was  largely  reduced ;  the  new  valuations 
were  made  to  apply  only  to  the  state  tax 
levies,  the  localities  being,  as  we  understand 
it,  left  free  to  adopt  fractional  values. 
Local  levy  limits  were,  however,  reduced 
and  every  inducement  given  to  secure  better 
local  assessment  work.  The  board  has  kept 
up  a  continuous  pressure,  using  its  powers 
to  inspire  the  local  officials  to  follow  its 
example.  The  members  of  the  board  have 
made  extensive  tours  of  the  state,  making 
addresses  and  distributing  them  widely. 
All  this  is  again  illustrative  of  the  kind  of 
work  which  it  is  essential  to  do  in  con- 
nection with  the  upbuilding  of  the  fiscal 
system  in  a  state  where  there  has  been  no 
centralization  and  where  the  local  assessor 
has  had  to  perform  his  tasks  without  the 
encouragement  and  support  which  come 
from  some  co-ordinating  body  designed  to 
emphasize  the  essentially  state-wide  bear- 
ing of  the  work  of  local  assessors  and  its 
definite  and  distinct  importance  to  the  gen- 
eral welfare  of  the  state. 

The  Louisiana  state  board  of  affairs 
seems  to  be  accomplishing  much  for  the 
cause  of  tax  reform. 
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CONSTITUTIONAL  ASPECTS  OF  THE  CHILD 
LABOR  PROFITS  TAX 

ALEXANDER  M.   HAMBURG 
New  York  Public  Service  Commission,  First  Department 


1.  Introduction 

Last  June,  the  Supreme  Court  of  the 
United  States  declared  unconstitutional  the 
so-called  Child  Labor  Law  which  prohib- 
ited the  transmission  in  interstate  commerce 
of  the  products  of  child  labor.^  In  the  re- 
cently adopted  revenue  act  an  excise  tax 
equivalent  to  10  per  cent  of  the  net  profits 
received  from  the  sale  of  products  of  estab- 
lishments employing  cliild  labor  is  imposed. 
The  latter  measure  is  evidently  intended  to 
accomplish  the  same  object  which  the  for- 
mer was  unable  to  reach.  It  having  been 
conclusively  decided  that  Congress  was 
without  authority  to  regulate  child  labor  by 
virtue  of  its  power  over  interstate  com- 
merce, may  it,  by  indirection,  control  child 
labor  through  an  exertion  of  the  federal 
tax  power?  In  both  cases  the  end  sought 
is  identical ;  the  means  used  are  different. 
It  is  the  purpose  of  this  article  to  inquire 
whether  this  new  legislation  is  open  to  con- 
stitutional objection. 

2.  The  Tax  as  an  Excise 

In  terms  the  applicable  provision  of  the 
Revenue  Act  imposes  an  excise  tax.  There 
are  but  two  limitations  upon  the  power  of 
the  federal  government  to  levy  excise  taxes  : 
they  must  be  for  a  public  purpose;  and 
they  are  required  to  be  uniform.-  It  is 
well  settled  that  "  uniformity "  refers 
purely  to  a  geographical  uniformity,  and 
is  synonymous  with  the  expression  "  to 
operate  generally  throughout  the  United 
States."  ^  Subject  to  the  above  limitations, 
the  power  to  levy  excise  taxes  reaches  every 
subject  and  may  be  exercised  at  discretion. 
The  tax  in  question  presents  no  serious  diffi- 
culties when  regarded  purely  as  an  excise 
tax. 


^Hammer  v.  Dageuhari,  247  U.  S.  251    (39  St. 
L.  675,  ch.  432). 

-  Patton   V.    Brady,    184    U.    S.    608;   Nicol   v. 
Ames,  173  U.  S.  509. 

"  Knowlion  v.  Moore,  178  U.  S.  41. 


3.  As  an  Income  Tax 
Viewed  as  a  form  of  income  tax,  i.  e.,  a 
direct  tax  upon  the  net  profits  arising  out 
of  income  derived  from  the  results  of  busi- 
ness, the  legislation  is  to  be  tested  by  two 
independent  provisions  of  the  Constitution, 
In  so  far  as  the  Sixteenth  Amendment  is 
concerned,  it  was  recently  decided  in  Bru- 
shaber  v.  Union  Pacific  Railroad  *  that  the 
■purpose  of  this  amendment  is  to  relieve  in- 
come taxes  from  the  requirement  of  appor- 
tionment by  consideration  of  the  source 
from  which  the  taxed  income  may  be  de- 
rived. Under  this  interpretation,  discus- 
sion whether  a  direct  tax  on  the  income  is 
identical  with  a  direct  tax  on  the  source 
itself,  is  foreclosed. 

The  question  whether  the  Fifth  Amend- 
ment constitutes  an  implied  limitation  upon 
the  federal  taxing  power  is  not  to  be  easily 
disposed  of.  The  guarantee  of  due  process 
of  law  found  in  this  amendment  binds  the 
federal  government  in  substantially  the 
same  manner  that  the  corresponding  pro- 
vision of  the  Fourteenth  Amendment  binds 
the  states.  In  a  previous  article  published 
in  this  Bulletin  ^  the  proposition  whether 
the  due  process  clause  should  limit  the  fed- 
eral taxing  power  was  considered.  The 
view  of  the  Supreme  Court,  expressed  in 
the  Brushaher  case,  allows  no  basis  for  re- 
liance on  the  due  process  clause. 

"  Such  clause  is  not  a  limitation  upon  the  tax- 
ing power  conferred  upon  Congress  by  the  Con- 
stitution ;  in  other  words,  the  Constitution  does 
not  conflict  with  itself  by  conferring  upon  the  one 
hand  a  taxing  power  and  taking  the  same  power 
away  on  the  other  by  the  limitations  of  the  due 
process  clause." 

It  may  be  contended  that  a  tax  of  10  per 
cent  upon  net  profits,  in  addition  to  other 
taxes,  is  virtually  prohibitive  and  mani- 
festly discriminatory.  Even  if  this  be  con- 
ceded,  the  due  process  clause  affords  no 

*  240  U.  S.  I ;  see  also  Stanton  v.  Baltic  Min- 
ing Co.,  ibid.,  p.  103. 

^  See  the  writer's  article  on  Limitation  upon 
the  Federal  Taxing  Potver,  Bulletin',  November, 
1917,  P-  35- 
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basis  for  relief.  The  essential  question  is 
as  to  the  existence  of  power  to  affect  the 
particular  subject  matter;  the  result  of  the 
exercise  of  power  admitted  to  exist,  is  be- 
yond judicial  cognizance.  An  analogous 
instance  indicative  of  the  attitude  of  the 
Supreme  Court  is  found  in  the  Trivii'fig 
Stamp  Cases  ^  decided  in  1916.  These 
cases  involved  the  validity  of  state  laws 
taxing  the  use  of  stamps  and  coupons,  and 
it  was  contended  therein  that  the  license 
taxes  imposed  were  exorbitant  and  of  a 
prohibitory  character ;  that  the  excessive 
taxes  prohibited  the  pursuit  of  lawful  deal- 
ings in  "  harmless  "  commodities.  But  the 
court  held  that  the  statutes  under  review 
did  not  violate  the  due  process  clause  of 
the  Fourteenth  Amendment,  and  that  the 
business  schemes  used  were  not  protected 
from  regulation  or  suppression. 

4.  Encroachment  on  State  Authority 

The  Supreme  Court,  in  its  decision  hold- 
ing the  child  labor  law  invalid,  did  not  re- 
gard the  exclusion  of  the  products  of  child 
labor  from  the  channels  of  interstate  com- 
merce as  a  violation  of  the  due  process 
clause.  The  fundamental  objection  was 
declared  to  be  its  encroachment  upon  the 
reserved  powers  of  the  state;  that  it  "ex- 
erts a  power  as  to  a  purely  local  matter  to 
which  the  federal  authority  does  not  ex- 
tend." It  should  be  noted  that  in  the  dis- 
senting opinion  filed  by  Mr.  Justice  Holmes, 
and  concurred  in  by  three  other  Justices, 
reliance  was  placed  mainly  upon  cases  re- 
lating to  tax  laws.  The  Oleoinargariii  Tax 
Case,"^  the  State  Bank  Note  Tax  Case,^  and 
the  Corporation  Tax  Case  ^  were  cited  to 
show  that  it  was  well  established  that  "  the 
power  to  regulate  commerce  and  other  con- 
stitutional powers  could  not  be  cut  down 
or  qualified  by  the  fact  that  it  might  inter- 
fere with  the  carrying  out  of  the  domestic 
policy  of  any  state."  These  ca.ses  take  on 
additional  significance  in  the  light  of  the 
legislation  now  under  consideration.  They 
may  be  cited  as  authority  for  excluding 
any  inquiry  into  the  purpose,  effect  or 
reasonableness  of  the  tax.  Under  the  doc- 
trine of  these  cases,  the  court  will  not  look 

"  Rast  V.  Van  Deman,  240  U.  S.  342 ;  Tanner  v. 
Little,  ibid.,  p.  369 ;  State  v.  Pitney,  ibid.,  p.  387. 
^  McCray  v.  U.  S.,  195  U.  S.  27. 
8  Veazie  Bank  v.  Fenno,  8  Wall.  533. 
»  Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107. 


beyond  the  ostensible  purpose  of  the  meas- 
ure; nor  will  it  scrutinize  the  motives  of 
Congress.  The  propriety  of  the  exercise 
of  a  power  admitted  to  exist  is  a  matter  of 
legislative,  not  judicial,  concern.  There- 
fore, if  the  court  is  to  follow  consistently 
its  prior  rulings,  it  will  regard  the  statute 
solely  as  a  revenue  measure  and  ignore  its 
other  aspects.  In  the  Harrison  Drug  Act 
Case  ^^  it  was  said  : 

"  It  may  be  assumed  that  the  statute  has  a 
moral  end  as  well  as  revenue  in  view,  but  we  are 
of  opinion  that  the  District  Court,  in  treating 
these  ends  as  to  be  reached  only  through  a  reve- 
nue measure,  was  right." 

Granting  that  the  regulation  of  the  con- 
ditions of  child  labor  is  a  matter  exclusively 
within  the  control  of  the  several  states,  is 
the  federal  government  estopped  from  levy- 
ing a  tax  such  as  now  imposed?  That  this 
question  is  settled  is  beyond  dispute. 

In  Knowltoii  v.  Moore  ^^  it  was  con- 
tended that  since  the  power  to  regulate  the 
devolution  of  property  on  the  occasion  of 
death  was  lodged  solely  in  the  several 
states,  therefore  Congress  was  without 
authority  to  levy  legacy  and  inheritance 
taxes.  Replying  to  this  contention,  the 
vSupreme  Court  said : 

"  In  legal  effect,  then,  the  proposition  upon 
which  the  argument  rests  is  that  whenever  a  right 
is  subject  to  exclusive  regulation,  by  either  the 
government  of  the  United  States  on  the  one  hand 
or  the  several  states  on  the  other,  the  exercise  of 
such  rights  can  alone  be  ta.xed  by  the  government 
having  the  mission  to  regulate.  But  when  it  is 
accurately  stated,  the  proposition  denies  the 
authority  of  the  state  to  tax  objects  which  are 
confessedly  within  the  reach  of  their  taxing  power, 
and  also  excludes  the  national  government  from 
almost  every  subject  of  direct  and  many  acknowl- 
edged objects  of  indirect  taxation.  Thus  imports 
are  exclusively  within  the  taxing  power  of  Con- 
gress. Can  it  be  said  that  the  property  when 
imported  and  commingled  with  the  goods  of  the 
state  cannot  be  taxed,  because  it  had  been  at 
some  prior  time  the  subject  of  exclusive  regula- 
tion by  Congress?  .  .  .  Under  our  constitutional 
system  both  the  national  and  state  governments, 
moving  in  their  respective  orbits,  have  a  common 
authority  to  tax  many  diverse  objects,  but  this 
does  not  cause  the  exercise  of  its  lawful  attributes 
by  one  to  be  a  curtailment  of  the  powers  of  gov- 
ernment of  the  other.  .  .  ." 

5.  As  an  Extension  of  Federal  Poiver 
A  plausible  conception  of  the  tax  under 
consideration  is  as  a  license  tax  imposed  as 

10  C/.  5".  V.  Jin  Fuey  Moy,  241  U.  S.  394. 

11  Knowlton  v.  Moore,  supra,  at  p.  59.  See 
also  License  Tax  Cases,  5  Wall.  462,  471. 
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a  condition  of  the  right  to  engage  in  inter- 
state business.  It  is  within  the  authority 
of  the  federal  government  and  not  the 
states  to  make  conditions  of  this  character.  ^- 
But  the  tax  is  not  confined  solely  to  those 
engaged  in  interstate  business;  it  is  co- 
extensive with  the  evil  aimed  at,  and  in- 
cludes the  intrastate  business  as  well.  The 
Child  Labor  Case  held  that  the  facilities  of 
interstate  commerce  could  not  be  denied  to 
employers  of  child  labor.  Will  the  court, 
by  some  process  of  refined  logic,  justify  a 
greater  control  exercised  by  means  of  the 
taxing  power? 

There  are  many  cases  to  support  the 
proposition  that  Congress  may,  in  the  ex- 
ercise of  its  delegated  power,  adopt  means 
having  the  character  of  police  regulations.^^ 
In  the  taxes  levied  on  cotton  futures  con- 

T-^  Robbins  v.  Taxing  District,  120  U.  S.  489; 
Flint  V.  Stone  Tracy  Co.  {supra). 

^^  Camminetti  v.  U.  S.,  242  U.  S.  470 ;  In  re 
Kollock,  165  U.  S.  526. 


tracts,^*  on  the  manufacture  of  phosphorus 
matches,^ °  and  the  federal  taxes  above 
mentioned.  Congress  has  exercised  the  tax- 
ing power  to  regulate  and  suppress  practices 
which  it  conceived  to  be  inimical  to  the 
public  welfare.  It  is  not  to  be  denied  that 
if  the  tax  upon  the  profits  of  child  labor  is 
upheld  it  will  mark  an  extension  of  the 
federal  police  power  beyond  anything  here- 
tofore attempted.  Confronted  with  this 
measure,  involving  vital  elements  affecting 
the  public  welfare,  it  is  highly  questionable 
whether  a  decision  by  the  Supreme  Court 
will  be  based  on  some  legalistic  formula. 
If  viewed  purely  as  a  tax  law,  there  is  ap- 
parently no  serious  constitutional  objection 
It  is  to  be  hoped,  however,  that  the  court 
will  uphold  the  tax  by  adopting  a  liberal 
attitude  in  harmony  with  its  best  tradi- 
tions.1® 

14  39  Stat.  476. 

1537  Stat.  L.  81. 

16  See  The  Child  Labor  Law  Case,  by  T.  M. 
Gordon,  Harvard  Laiv  Review,  XXXII,  45,  No- 
vember,  1918. 


SIDELIGHTS  ON  THE  MODEL  TAX  SYSTEM 
COMMITTEE  REPORT 

From  address  by  Charles  J.  Bullock 


[At  the  recent  New  York  State  Tax  Conference, 
held  in  Albany,  Professor  Bullock  gave  some  in- 
teresting sidelights  on  the  principles  underlying 
the  report  of  the  model  tax  system  committee. 
With  the  thought  that  his  remarks  may  be  found 
to  be  of  general  value  in  connection  with  the  con- 
sideration of  the  report,  we  produce  extracts  from 
them,  as  well  as  a  synopsis  of  his  answers  to 
questions  which  followed  his  address. — Editor.] 

Such  were  the  principal  recommenda- 
tions of  our  committee,  and  when  we  came 
to  put  them  all  together,  it  occurred  to  us 
that,  after  all,  we  were  recommending 
nothing  new.  We  recalled  that  certain 
foreign  countries  had  systems  of  direct 
taxation  that  were  much  like  that  which 
we  were  about  to  recommend  to  the  Amer- 
ican states.  We  recalled  that  personal  in- 
come taxes,  direct  taxes  objectively  levied 
upon  real  estate,  and  direct  taxes  levied 
upon  business  incomes  where  made,  w-ere 
well  established  and  had  been  long  in 
operation  in  the  taxation  systems  of  France 
and  of  many,  if  not  most,  of  the  German 
states.     We  also  were  impressed  with  the 


fact  that  such  a  diversified  system  of  taxa- 
tion would  bring  about  a  much  fairer  dis- 
tribution of  the  taxation  burden  than  any 
single  tax  levied  on  property  or  income  or 
business  alone  could  possibly  bring  about, 
and  would  offer  many  administrative  ad- 
vantages. Let  me  enumerate  two  or  three 
of  them. 

In  the  assessment  of  any  tax,  whether  it 
be  levied  on  real  estate  or  on  all  property 
or  on  income,  there  is  bound  to  be  a  cer- 
tain amount  of  inequality.  There  will  be 
some  avoidance  or  evasion,  and  even  with- 
out any  intention  of  the  taxpayers  to  avoid 
assessment,  the  utmost  care  and  intelli- 
gence will  make  it  impossible  to  bring  it 
about  that  no  inequality  anywhere  arises 
from  the  operation  of  the  tax  law.  Sub- 
stantial equality  is  all  that  you  can  expect. 
Now,  if  you  levy  just  one  tax,  whether  on 
property  or  on  income,  and  pile  onto  that 
tax  all  the  burden  of  supporting  all  your 
governments,  central  and  local,  it  is  ob- 
vious that  every  bit  of  inequality  that  arises 
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in  the  practical  operation  of  the  tax  will 
be  intensified  with  every  fractional  increase 
in  the  rate  of  taxation  imposed  on  taxable 
property  or  income.  All  the  unequal  pres- 
sure, or  hardship,  caused  by  the  tax  is  put 
on  certain  fellows  who  cannot  evade  it, 
and  every  increase  in  the  rate  intensifies  the 
hardship  and  the  inequality.  Now,  under 
the  diversified  system  your  inequalities  will 
not  all  come  in  the  same  place.  It  may 
happen  once  in  a  while  that  the  fellow 
who  suffers  under  the  property  tax  will 
suffer  equally  under  the  income  tax,  so 
that  he  will  get  no  relief  under  the  diver- 
sified system ;  but  by  the  law  of  probability, 
it  is  more  likely  to  come  about  that  the 
fellow  who  gets  a  little  the  worst  of  the 
practical  operation  of  the  income  tax  will 
not  be  the  man  to  suffer  in  the  practical 
operation  of  the  property  tax ;  so  that 
there  will  be  a  certain  compensating  effect. 
The  inequalities  will  not  all  fall  on  the 
same  fellow,  and  you  will  get  a  much  more 
just  distribution  of  the  burden. 

It  is  also  a  fact  that  such  a  diversified 
system  brings  it  about  that  incomes  derived 
from  property  will  pay  a  heavier  rate  of 
taxation  than  incomes  not  derived  from 
property,  which  most  people  would  con- 
sider just  and  expedient.  Your  income  tax 
can  be  levied  at  the  same  rate  on  all  classes 
of  income  without  attempt  to  differentiate ; 
and  then  your  property  tax,  falling  on  all 
tangible  property,  will  automatically  bring 
it  about  that  the  sources  from  which  prop- 
erty incomes  are  derived  will  contribute 
more  to  the  support  of  government  than 
personal  sources  such  as  wages  and  sala- 
ries, which  will  be  reached  under  the  in- 
come tax. 

In  conclusion,  our  committee  in  its  re- 
port emphasizes  the  great  importance  of  a 
proper  administration  of  tax  laws.  No 
system  of  taxation,  if  enacted  into  law  and 
left  to  carry  itself  into  effect,  will  go  very 
far  toward  the  desired  result  of  giving  the 
state  a  good  revenue  system.  In  this  coun- 
try in  times  past  we  have  not  gone  so  far 
as  that.  We  have  not  enacted  taxation 
laws  and  then  left  them  to  administer 
themselves,  without  any  administrative 
machinery ;  but  we  have  done  something 
which  in  certain  places  and  at  certain 
times  has  had  very  much  the  same  result. 
We  have  left  our  property  tax  laws  to  be 
administered  by  local  Iwards  of  a.ssessors 
who  have  been  underpaid,  who  have  usu- 


ally had  to  obtain  their  positions  by  be- 
coming candidates  for  elective  office,  and 
who  therefore  have  exercised  an  authority 
that  has  rested  upon  the  suffrages  of  the 
taxpayers  whom  they  are  to  assess.  We 
have  left  them  without  skilled  advice  or 
supervision  or  assistance  from  any  central 
tax  authority,  and  have  then  blamed  them 
when  they  did  not  do  their  work  well. 

Now,  under  such  conditions  of  com- 
plete decentralization  of  assessment,  with 
the  cutting  up  of  the  state  into  very  small 
assessment  districts — too  small  to  be  able  to 
employ  men  on  full  time  and  who  are  paid 
adequate  salaries  to  warrant  them  in  mak- 
ing their  work  of  assessment  a  life  profes- 
sion for  which  they  fit  themselves  by  study 
and  training — by  doing  that,  we  have  made 
the  administration  of  our  tax  laws  in  some 
cases  farcical,  in  all  cases  unsatisfactory. 
What  we  need  is,  first,  the  improvement  of 
the  conditions  under  which  the  local  asses- 
sor does  his  work.  We  need  larger  assess- 
ment districts ;  we  need  higher  salaries ; 
we  need  better  conditions  of  tenure.  Then 
in  addition  to  that  we  need  the  develop- 
ment of  state  commissions  that  shall  put  at 
the  disposal  of  every  assessor  the  knowl- 
edge of  an  expert  state  board  which  can 
advise  him  with  regard  to  any  difficult 
problem  of  taxation.  By  the  improvement 
of  local  assessment  work  and  the  extension 
of  state  advice,  supervision,  and,  where 
necessary,  control,  we  may  hope  in  the 
course  of  time  greatly  to  improve  the  ad- 
ministration of  our  tax  laws.  It  is  not  the 
opinion  of  the  committee  that  our  pro- 
posed model  system  will  administer  itself  ; 
nor  will  any  other  system  of  taxation. 

Gentlemen,  with  that  explanation  of  the 
report,  I  will  close  my  remarks  for  the 
evening.  If  there  are  any  points  that  I 
have  not  clearly  explained,  or  if  there  are 
any  questions  that  occur  to  any  of  you,  I 
shall  be  glad  to  have  you  bring  them  to 
my  attention. 

Question:  Upon  what  principle  was  the 
distribution  of  the  yield  determined? 

Ansicer:  A  business  income  tax,  if  levied  I 
in  addition  to  the  personal  income  tax, 
might  very  well  be  distributed  by  a  differ- 
ent method ;  but  any  state  that  levies  a  per- 
sonal income  tax  faces  a  somewhat  difficult, 
though  by  no  means  insoluble,  problem  of 
distribution.  It  seemed  to  our  committee 
that  inasmuch  as  this  tax  was  intended  to 
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bring  it  about  that  every  citizen  contrib- 
utes something  to  the  support  of  the  gov- 
ernment under  which  he  lives,  every  gov- 
ernment —  township,  county,  and  state  — 
ought  to  have  a  share  of  it.  It  seemed  to 
us  that  the  fairest  method  of  dividing  it 
would  be  to  give  each  of  them  a  propor- 
tion corresponding  to  the  proportion  Avhich 
state  expenditures  or  county  expenditures 
or  township  expenditures  bear  to  the  total 
expenditures  of  the  commonwealth.  If 
state  expenditures  are  one-fifth  of  the  total, 
county  expenditures  one-fifth,  and  town 
expenditures  absorb  the  remaining  three- 
fifths,  the  revenue  should  be  divided 
twenty,  twenty,  and  sixty  per  cent,  respec- 
tively. Obviously  the  state,  once  every  five 
or  ten  years,  by  following  the  statistics  of 
expenditures,  can  readily  make  such  an  ap- 
portionment equitably.  In  the  average 
state  the  revenue  should  go  back  to  the  dis- 
trict where  the  taxpayers  are  domiciled. 
In  Massachusetts  we  have  not  been  able  to 
do  that  because  there  had  come  to  be  a 
great  deal  of  colonization,  by  which  some 
towns  had  a  tax  rate  of  only  three  dollars 
a  thousand,  whereas  other  towns  had  tax 
rates  of  thirty  dollars  per  thousand.  Those 
conditions  were  brought  about  by  coloniza- 
tion of  taxpayers  in  wealthy  country  towns 
where  the  scenery  was  attractive  and  the 
assessors  were  good  fellows.  We  couldn't 
perpetuate  that  condition,  and  Ave  provided 
a  temporary  method  of  distribution  by 
which  in  the  first  year  of  the  income  tax 
law's  operation  each  city  and  town  received 
an  amount  which  compensated  it  for  the 
revenue  lost  by  the  exemption  of  intangible 
property  from  local  taxation ;  and  then  the 
balance  of  revenue  was  divided  among  the 
towns  and  cities  in  the  same  proportions  as 
the  direct  state  tax.  I  believe  that  not 
many  states  face  such  a  degree  of  coloniza- 
tion as  Massachusetts  does.  In  the  other 
states  it  is  a  simple  matter  to  have  the 
revenue  go  back  to  the  county  and  munici- 
pality where  the  taxpayer  is  domiciled  and 
to  divide  between  municipality,  county  and 
state  in  the  manner  indicated. 

Question:  Was  the  inclusion  of  a  busi- 
ness income  tax  one  of  necessity,  or  part  of 
your  whole  plan?  First,  a  personal  income 
tax,  to  be  followed  if  further  revenue  w-as 
needed  by  a  business  income  tax.  Is  that 
the  order  that  the  committee  felt  should  be 
adopted  ? 


Answer:  I  think  this  would  be  the  feel- 
ing of  the  members  of  the  committee,  where 
it  is  the  revenue  consideration  that  controls. 
Tax  personal  incomes,  then  levy  your  tax 
on  tangible  property.  No  state  can  dis- 
pense with  either  of  those  two  taxes  in 
these  days.  Then,  if  you  need  more  reve- 
nue, levy  the  business  income  tax.  \'ou 
could  even  make  that  an  optional  local  tax, 
that  is  if  any  particular  municipality 
needed  more  revenue  than  others  and 
wanted  to  levy  a  tax  of  one  per  cent,  we 
will  say,  on  all  income  earned  from  busi- 
ness carried  on  within  the  municipality, 
that  would  not  concern  any  other  munici- 
pality in  the  state.  It  would  not  attract 
business  away  from  any  other  municipality. 
It  would  not  be  like  establishing  an  ex- 
emption. Any  one  municipality  could  do 
that  if  it  needed  the  revenue  without  in- 
juriously affecting  any  other  municipality. 
So  the  ()usiness  income  tax  could  not  only 
be  used  as  a  supplemental  state-wide  tax, 
but,  if  not  so  wanted,  could  be  used  as  a 
supplemental  local  tax ;  but  it  would  have 
to  be  levied  very  strictly  in  that  manner  as 
a  local  tax.  That  may  interest  you  on 
account  of  the  proposals  made  at  various' 
times  to  tax  Jersey  commuters.  You  haven't 
any  business  to  tax  them  under  the  per- 
sonal income  tax.  They  belong  to  Jersey 
to  tax  in  that  way.  But,  after  you  have 
levied  a  business  income  tax  on  the  resi- 
dents of  New  York,  it  is  all  right  to  impose 
the  business  tax  on  them.  If  a  New  Yorker 
does  business  in  Jersey,  Jersey  will  get  him 
with  a  business  tax,  if  she  levies  one.  The 
arrangement  is  a  fair  one,  capable  of  uni- 
versal application,  without  injustice  or  con- 
fusion anywhere. 

Question:  Suppose  you  tax  a  Jerseyite 
by  a  business  tax  in  New  York,  and  New 
Jersey  had  an  income  tax.  He  would  pay 
a  double  tax,  wouldn't  he? 

Answer:  But  the  New  Yorker  would 
also  be  paying  two  taxes.  The  personal 
tax  would  be  levied  in  the  state  of  domi- 
cile; the  business  tax  in  the  place  where 
business  was  carried  on.  The  state  that 
levied  the  business  tax  in  addition  to  the 
personal  tax  would  be  levying  two  taxes 
on  all  persons  domiciled  in  it.  The  New 
Yorker  would  pay  a  personal  tax  and  a 
business  tax,  and  the  Jerseyite  would  pay 
the  same.  It  would  be  a  double  system  of 
income  taxation.     Double  taxation  is  ob- 
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jectionable  when  some  things  get  taxed 
twice,  while  other  things  are  taxed  only 
once ;  but  if  everything  is  taxed  twice  there 
is  no  inequality. 

Question:  To  whom  is  the  income  re- 
ported?   The  regular  assessor? 

Ansxver:  We  believe  that  an  income  tax, 
to  work  well,  must,  generally  speaking,  be 
administered  by  the  state.  No  doubt  a 
large  city  like  New  York,  with  a  large 
office,  well  equipped,  and  manned  by  men 
who  are  paid  good  salaries,  could,  in  co- 
operation with  a  state  tax  commission  and 
with  the  assistance  derived  from  the  fed- 
eral authorities,  administer  a  business  in- 
come tax  pretty  well ;  but  it  is  the  opinion 
of  our  committee  that  the  administration 
of  income  taxes,  especially  the  personal  in- 
come tax,  ought  to  be  left  in  the  hands  of 
the  state,  and  that  is  what  Wisconsin  and 
Massachusetts  have  done  with  their  state 
income  taxes.  Both  are  administered  by 
the  state,  strictly  and  justly. 

Question:  I  would  like  to  hear  your  an- 
swer to  the  objection  that  an  income  tax  as 
a  tax  on  wages,  discourages  personal  effort. 

Ansiver:  In  the  long  run,  how  much 
revenue  can  you  get  from  non-productive 
property?  In  the  long  run,  there  is  not 
anything  else  to  levy  taxes  on,  is  there?  I 
do  not  see  any  way  to  avoid  that  under  any 
system  of  taxation.  It  is  true  that  a  prop- 
erty tax  gets  at  things  like  .statuary,  paint- 
ings and  automobiles,  objects  of  luxurious 
concern,  Avhich  an  income  tax  does  not  get 
at ;  but  we  have  other  ways  of  getting  at 
automobiles,  and  paintings  and  statuary  are 
not  a  serious  subject ;  and  even  if  an  in- 
come tax  lets  articles  of  luxury  escape,  to 
remedy  the  situation  is  easy.  There  are 
luxury  taxes  in  other  countries. 

Question:  You  think  the  large  incomes 
are  the  result  of  personal  effort,  or  largely 
derived  from  property? 

Answer:  They  probably  come  from  l)Oth, 
but  u!ider  a  progressive  income  tax  you  can 
levy  a  higher  rate  upon  the  larger  income, 
and  it  was  supposed  by  our  committee  that 
that  would  be  done. 

Question:  Would  you  resort  to  the  in- 
come tax  for  deficiencies  in  the  revenue? 

Ans'a'er:  I  believe  that  under  present 
conditions,  American  states  in  levying  taxes 
upon  things  like  inheritances  and  incomes 
need   to  levy  taxes  at  rates   that  may  be 


known  and  depended  upon.  1  do  not  be- 
lieve that,  without  loss  to  itself,  any  state 
can  use  an  income  tax  as  an  elastic  source 
of  revenue.  We  faced  just  that  problem  in 
Massachusetts  and  faced  it  very  acutely. 
We  levied  a  six  per  cent  tax  upon  income 
from  intangible  property,  and  enforced  it. 
A  man  cannot  live  in  Massachusetts  without 
coming  across.  None  of  our  neighboring 
states  enforce  their  taxes  on  intangible 
property  with  such  strictness,  and  there  is 
a  very  nice  balance  in  the  minds  of  the 
taxpayers  between  the  attractions  that 
Massachusetts  offers  with  the  certainty  of 
a  six  per  cent  income  tax,  and  the  advan- 
tages that  neighboring  states  offer  with  the 
certainty  of  not  paying  the  tax  on  the  full 
amount  of  intangible  property.  Then,  too, 
there  is  the  balance  of  interest  in  the  tax- 
payer's mind  when  he  compares  a  taxed  in- 
vestment with  an  untaxed  investment.  He 
is  all  the  while  having  the  untaxed  invest- 
ments offered  to  him.  Now,  I  am  per- 
fectly clear  in  my  mind  that  if  the  legisla- 
ture takes  our  six  per  cent  tax  on  intan- 
gible property,  which  is  a  great  surcess, 
and  raises  that  rate  whenever  it  gets  hard 
up,  we  shall  get  less  revenue  from  it  in  the 
long  run.  The  only  thing  we  can  do.  as 
long  as  conditions  in  adjoining  states  re- 
main as  they  are,  is  to  let  that  six  per  cent 
rate  remain  there,  and  let  investors  know 
what  to  expect  if  they  come  to  Massachu- 
setts. I  do  not  believe  American  states  can 
now  make  their  personal  income  tax  elastic. 
You  have  got  to  find  elasticity  somewhere  I 
else.  I 

Question:  In  the  beginning  of  the  estab- 
lishment of  such  a  form  of  taxation  in  a 
state  like  New  York,  with  incomes  so  very 
great,  wouldn't  it  be  advisable  to  start  with 
a  smaller  tax,  which  might  later  have  to  be 
increased  ? 

Ansiver:  I  think  very  likely  that  may  be 
so.  I  referred  to  our  rate  just  to  give  defi- 
niteness  to  my  answer.  Anything  that  you 
do  will  be  fine  for  us — that  is,  if  you  en- 
force a  tax  of  two  per  cent  here,  that  will 
give  people  less  inducement  now  to  leave 
Massachusetts  and  come  to  New  York. 
People  will  pay  us  six  per  cent.  Some  who 
left  formerly  will  come  back.  You  will 
have  no  trouble  with  two  per  cent. 

Question:  As  to  the  New  York  situation? 

Anstcer:    I    may   not   fully    understand 

your  situation.     Anything  that  I  say  now 
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would  be  subject  to  possible  correction  if  I 
were  to  sit  down  here  for  a  week  and  really 
study  your  situation  ;  but  from  what  I  know 
of  it,  I  am  inclined  to  think  that  you  may 
need  to  go  back  to  the  imposition  of  some 
kind  of  a  tax  on  tangible  personal  prop- 
erty, without  offset  for  debts.  As  I  said,  I 
do  not  think  you  had  better  go  back  to  the 
attempt  to  levy  the  same  rate  upon  it  that 
you  do  upon  real  estate,  because  I  am  satis- 
fied that  administrative  officials  in  any  state 
would  find  their  hands  tied  by  their  own 
disinclination  to  do  perfectly  fool  things 
in  the  way  of  driving  business  out  of  the 
state.  It  was  the  opinion  of  our  committee 
that  tangible  personal  property  ought  not 
to  be  exempted,  and  ought  to  be  taxed  with- 
out olTset  for  debts,  at  a  rate  that  does  not 
exceed  what  you  can  strictly  enforce. 
That  would  imply,  of  course,  returns  of  the 
property,  and  it  would  imply  not  taxing 
the  man  on  a  given  day,  but  taxing  the 
average  amount  for  the  year,  though  not 
necessarily  an  average  determined  by  tak- 
ing twelve  inventories.  That  is  unneces- 
sary. The  average  amount  should  be  de- 
termined by  conference  betw^een  the  official 
and  the  taxpayer  on  the  basis  of  sworn 
returns.  That  can  be  done,  and  unless  your 
situation  differs  from  that  of  every  other 
state  that  I  know  anything  about,  that  is 
the  line  I  should  recommend.  I  mean  a  tax 
on  tangible  personal  property,  without  off- 
set for  debts,  because  it  is  getting  the  pro- 
tection of  the  law,  and  it  should  make  no 
difference  who  is  the  owner.  You  cannot 
tax  it  at  twenty  dollars.  If  I  were  advis- 
ing this  state,  I  would  not  recommend  any- 
thing over  five.  Collect  by  sworn  returns, 
with  the  tax  commission  given  full  author- 
ity to  go  and  get  it  if  the  local  assessors 
do  not — but  get  it.  I  don't  think  you  would 
drive  business  out  of  the  state. 

.  Question:   In  order  that  the  real  prop- 

erty  tax  may  conform  to  the  foundation 
principle  of  all  taxation,  viz.,  "  ability  to 
pay,"  is  it  not  necessary  that  it  should  bear 
some  proportion  to  the  revenue  derived 
from  the  property,  including  in  such  reve- 
nue any  advance  in  capital  value  as  and 
when  received?  And  if  so,  should  not  any 
model  system  of  taxation  include  some  pro- 
vision in  that  direction  ?  And  should  it  not 
call  for  some  reform  in  the  real  property 
tax? 

Answer:    In    every   system    of    taxation 


there  has  to  be  some  shock-absorber.  Now, 
sometimes  the  shock-absorber  is  a  ho'nd 
issue.  That  is  often  a  very  bad  kind  of  a 
shock-absorber,  because  it  does  not  really 
absorb  the  shock.  It  just  passes  it  along 
to  a  future  year,  and  successive  accumula- 
tions of  shocks  pass  along  to  subsequent 
years,  and  finally  bring  a  big  shock  tliat  is 
worse  than  any  one  of  the  shocks  that  has 
passed  along.  Another  shock-absorber  that 
has  been  tried  in  the  United  States  is  the 
general  property  tax.  During  the  Civil 
War  we  had  something  like  the  situation 
which  Canada  and  some  parts  of  the  United 
States  had  during  the  present  war.  We 
just  raised  our  general  property  tax  on 
real  and  personal  property.  That  is  the 
way  we  absorbed  that  shock.  We  did  not 
do  real  estate  any  good,  because  personal 
property  simply  went  into  cover  or  emi- 
grated, and  after  1870  real  estate,  instead 
of  bearing  50  per  cent  of  the  taxes,  had  to 
bear  70  to  80  per  cent  of  all  the  taxes  per- 
manently. 

Now  the  income  tax  which  is  going  into 
effect  in  various  states  and  which  is  being 
used  by  the  federal  government,  has  been 
used  by  the  federal  government  as  one  of 
the  shock-absorbers  in  the  present  war. 
The  federal  government  has  levied  the  in- 
come tax  at  rates  which  make  it  almost 
impossible  to  do  business  in  a  normal  way 
— rates  that  make  waste  a  virtue  and  make 
enterprise  hazardous  and  almost  foolish  ; 
rates  which  cannot  possibly  continue  if 
business  is  to  go  on.  A  patriotic  people 
has  done  the  best  it  could  with  them  in 
time  of  war,  and  the  government  has  not 
enforced  the  law  any  too  strictly  where  it 
would  bankrupt  taxpayers.  If  the  states 
tried  to  use  the  income  taxes  as  shock- 
absorbers,  they  would  spoil  their  income 
tax  without  absorbing  many  shocks.  The 
income  tax  is  not  adapted  to  taking  up  big 
shocks.  So  far  as  I  can  see,  the  interests 
of  the  real  estate  owner  are  best  subserved 
l)y  a  system  that  makes  real  estate  a  shock- 
absorber.  In  Cambridge  our  assessments 
are  true  value.  This  system  was  got  up 
just  before  the  war,  and  we  got  every  dol- 
lar that  could  be  got  into  the  assessment- 
roll.  Values  have  since  dropped  and  there 
is  very  little  property  in  Cambridge  that 
can  be  sold  for  what  it  is  assessed  for.  Our 
tax  rate  is  $25  a  thousand.  In  Cambridge 
we  are  digging  down  and  trying  to  get 
through,   in  the  faith  that  conditions   are 
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going  to  improve  presently.  They  must, 
and  will  improve.  But  we  should  not  help 
Cambridge  real  estate  by  levying  taxes 
either  on  income  or  on  personal  property 
or  business  that  would  drive  personal  prop- 
erty and  business  out  of  Cambridge,  to  stay 
there  during  the  next  generation.  Our  real 
estate  would  not  be  worth  owning  under 
those  conditions.  We  face,  at  the  present 
time,  both  here  and  in  Canada,  utterly  ab- 
normal conditions,  but  it  is  my  belief,  as 
an  owner  of  real  estate,  that  the  best  thing 
is  to  dig  down  and  see  the  thing  through 
and  wait  for  conditions  to  improve.  I  am 
opposing  in  my  ow^n  state  an  increase  in 
the  state  income  tax,  which  is  advocated  as 
a  means  of  relieving  real  estate,  because  I 
think  it  will  hurt  it. 

The  gentleman's  question  referred  to  the 
"  ability  "  theory  of  taxation.  The  "  abil- 
ity "  theory  of  taxation,  whatever  its  merit, 
does  not  cover  the  whole  ground.  It  is,  in 
my  opinion,  an  inadequate  theory  of  taxa- 
tion, and  so  far  as  the  local  taxation  of 
real  estate  is  concerned,  I  believe  we  get 
along  better  by  proceeding  on  the  beneiit 
theory,  and  looking  upon  the  taxes  our  real 
estate  pays  as  paid  for  the  services  that  the 
government  provides  for  real  estate.  I 
would  rather  have  the  service  provided 
and  have  the  extra  cost,  above  what  we  can 
get  from  taxes  that  will  not  drive  away 
income  and  property  put  upon  real  estate, 
than  not  to  have  the  services  provided  or 
have  the  taxes  put  upon  property  that  could 
and  would  leave  Cambridge  and  Massachu- 
setts. I  do  not  intend  to  give  any  one  the 
impression  that  I  think  it  a  good  idea  to 
over- value  real  estate.  When  we  valued 
real  estate  in  Cambridge  we  sought  to 
arrive  at  the  true  value,  but  the  war  came 
on  and  values  have  slumped.  When  that 
happens  it  is  not  possible  to  put  assessments 
down  immediately.  Five  years  is  a  very 
short  period  in  which  to  write  a.s.sessments 
down.  Property  is  mortgaged,  and  it  can- 
not be  done  quickly.  Most  of  the  taxpay- 
ers do  not  want  it  done.  They  hope  bad 
conditions  are  temporary.  Of  course  it  is 
best  to  value  property  at  its  true  value  and 
not  at  a  fictitious  value,  and  let  the  tax  rate 
be  what  it  will,  becau.se  that  will  bring 
home  the  true  cost  of  government  and  will 
make  the  people  interested. 

Question:  In  the  adoption  of  the  income 
tax  as  part  of  the  model  tax  system,  has 


the  committee  considered  at  all  the  listing 
system,  bo  called? 

Answer:  The  Association  has  not  yet 
adopted  the  report.  The  report  simply 
represents  the  opinion  of  the  committee  to 
date.  The  committee  considered  in  their 
report  the  general  property  tax.  It  con- 
sidered particularly  the  plan  of  a  tax  on 
net  assets  as  a  personal  tax,  rather  than  an 
income  tax.  But  w^e  found  that  such  a  tax 
on  net  fortunes,  if  levied  as  a  personal  tax, 
would  encounter  constitutional  difficulties 
in  the  case  of  foreign  real  estate  outside  the 
state  where  the  taxpayer  lived,  and  so  for 
that  reason  we  rejected  it.  As  between  the 
listing  system — the  attempt  to  list  all  prop- 
erty for  taxation  under  a  property  tax — 
and  the  income  tax,  the  deliberations  of  our 
committee  can  perhaps  be  left  out  of  ac- 
count. I  will  express  my  own  opinion.  1 
may  say  that  an  income  tax  is  a  listing  sys- 
tem. You  just  list  your  income — that  is  all. 
In  this  state,  for  some  reason  or  other,  you 
got  it  into  your  heads  many  years  ago  that 
a  listing  system  was  a  very  bad  thing,  and 
if  any  one  says  "  listing  system,"  you  take 
to  the  woods.  You  think  that  an  income 
tax  is  very  much  better,  because  that  is  not 
a  listing  system,  but  it  is  exactly  the  same 
thing,  and  it  is  just  as  inquisitorial  as  list- 
ing your  property.  The  arguments  on  that 
point  are  really  funny.  If  you  go  to  Swit- 
zerland, where  they  have  a  listing  system, 
you  will  find  that  they  say  the  income  tax 
is  inquisitorial ;  and  if  you  go  to  a  place 
where  they  tax  income,  as  in  England,  and 
do  not  tax  any  property  except  real  estate 
and  don't  have  any  listing  .system  on  prop- 
erty, they  will  say  that  an  income  tax  is  all 
right,  but  that  a  property  tax  w^ould  be 
inquisitorial.  It  is  all  a  matter  of  what  , 
you  are  accustomed  to.  There  is  no  differ-  I 
ence  between  the  two,  as  far  as  being  in- 
quisitorial goes.  You  can  get  up  a  prop- 
erty tax  law  requiring  listing,  right  down  to 
an  undershirt.  You  can  also  require  the 
listing  of  every  dividend  on  stock  and  in- 
terest on  every  bond,  every  fee  that  a  doctor 
gets,  and  the  fee  of  every  lawyer  for  each 
case  he  tries ;  you  can  make  either  tax  very 
greatly  or  very  slightly  inquisitorial.  For 
instance,  in  Geneva  every  one  returns  his 
property  at  Siy^cents  per  hundred — that  is 
the  highest  rate.  On  small  fortunes  it  is 
less.  A  man  w^alks  into  the  assessment 
office  with  a  statement  that  is  sent  him  and 
says :  "  I  hereby  certify  on  my  honor  that 
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my   fortune   does  not  exceed   the   sum   of 

."     That  is  all.     He  just  writes  down 

his  total  fortune,  and  that  is  the  listing 
system.  It  does  not  go  much  into  detail. 
In  the  Canton  of  Ziirich  he  says,  "  I  cer- 
tify on  my  honor  that  my  income  is ." 

He  puts  his  income  in  the  90,000  franc 
class,  if  that  is  the  amount  of  his  income. 
The  two  things  are  equally  inquisitorial. 
There  is  no  difference  in  the  manner  of  en- 


forcing them.  Administrative  machinery 
that  will  enforce  one  will  enforce  the  other. 
Poor  administrative  machinery  that  falls 
down  with  the  one  will  fall  down  with  the 
other.  There  is  an  immense  amount  of 
bunk  and  humbug  talked  about  listing  prop- 
erty for  taxation.  It  isn't  the  pleasantest 
thing  in  the  world,  but  you  can  list  prop- 
erty or  income  without  serious  trouble,  pro- 
vided your  tax  rate  is  reasonable. 


SOME  PROBLEMS  IN  CONNECTION  WITH  FULL 

VALUATION 

SAMUEL  T.   HOWE 
From  an  address  before  the  Assessors'  Conference  at  Baton  Rouge,  Louisiana,  Januar)'  6,  1919 

PART  II 


Another  cogent  reason  why  the  legal 
standard  of  actual  value  should  measure 
assessments  is  because  of  its  effect  upon 
the  welfare  of  the  state  at  large.  There  is 
patriotism  and  state  pride  in  every  state 
which  cause  a  desire  among  all  citizens  for 
the  state  to  progress  in  all  material  ways 
and  to  grow  in  population  and  productive 
energies  in  the  fruits  of  which  all  the  citi- 
zens will  have  some  share.  When  values 
are  high  the  tax  rate  is  low,  and  it  is  the 
rate  of  taxation  that  is  usually  first  consid- 
ered by  would-be  immigrants  coming  from 
another  state.  The  tax  rate  is  the  salient 
feature;  not  often  does  the  inquirer  con- 
nect the  rate  with  assessment  values. 

It  seems  to  be  a  proper  subject  for  un- 
favorable criticism,  that  demands  upon  the 
citizens  to  share  in  the  expense  of  govern- 
ment and  the  contributions  to  the  public 
fund  which  result  are  usually  looked  upon 
as  unjust  arbitrary  requirements ;  rarely  are 
tax  payments  made  in  the  way  of  freewill 
offerings  to  finance  governments  for  outlays 
required  to  conserve  for  the  citizens  civil 
liberty  and  the  privileges  of  civil  life.  It 
is  this  desire  to  minimize  tax  pa5Ti'ients  that 
is  often  the  direct  incentive  to  movements 
of  persons  and  property  from  one  jurisdic- 
tion to  another.  As  has  been  said,  it  is 
usually  the  rates  of  levy  that  have  primary 
consideration. 

Small  communities  are  no  longer  self- 
contained.  Through  the  modern  industrial 
revolution  and  the  attendant  expansion  of 
'ines  of  communication  and  transportation 


larger  communities  having  common  inter- 
ests have  grown  up  in  areas  considerably 
outside  the  arbitrary  boundaries  of  the 
small  local  political  subdivisions  of  a  state. 
In  other  words,  there  are  state-wide  com- 
mon interests ;  the  whole  people  have  their 
laws  from  the  legislature,  and  in  the  inter- 
est of  the  state-wide  public  it  is  important 
that  the  law-making  body  shall  provide  the 
largest  degree  of  uniformity  over  the  state 
in  all  matters  that  in  the  nature  of  things 
can  be  provided. 

As  to  taxation,  this  is  especially  true  of 
a  state  that  has  the  general  property  tax 
where  the  sources  of  state  and  local  reve- 
nues are  not  separated.  The  aggregate 
value  of  the  whole  state  is  the  base  upon 
which  is  laid  the  state  tax  rate,  and  from 
it  the  base  for  all  local  levies  must  be  de- 
termined. In  this  connection  a  considera- 
tion of  the  inter-relations  of  the  assessment 
and  taxing  districts  of  the  state,  both  kinds 
not  being  always  co-extensive,  ought  to  con- 
vince any  investigator  that  equal  assess- 
ments over  the  whole  state  are  necessary  if 
there  is  to  be  just  taxation. 

The  state  district  is,  of  course,  the  supe- 
rior district,  and  the  districts  of  political 
subdivisions  such  as  parish,  municipal, 
school,  road,  drainage,  or  others,  may  be 
classed  as  inferior  districts,  but  they  are  all 
units,  in  so  far  as  assessment  is  concerned, 
of  the  state  district. 

The  so-called  inferior  districts  may  have, 
naturally,  greatly  varied  rates  of  levy  for 
identical    local    purposes,    but    even    then 
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there  is  no  justification  for  irregular  varia- 
tions from  the  standard  which  the  law  fixes 
for  state  purposes. 

Experience  teaches  that  too  often  depar- 
tures from  the  legal  standard  come  from  a 
desire  to  shirk  state  taxes,  or  both  state  and 
county  taxes,  where  the  unit  assessment  dis- 
trict is  smaller  than  the  county. 

In  fixing  the  value  of  any  particular  item 
of  property,  the  valuer  does  not  first  think 
of  a  fraction  of  actual  value;  it  is  inevi- 
table that  he  shall  first  determine  actual 
value,  so  if  he  departs  from  the  legal  stand- 
ard of  actual  value  he  is  open  to  the  charge 
of  having  wilfully  done  so  for  some  ulterior 
purpose. 

In  providing  for  the  financing  of  any 
political  subdivision  of  the  state  an  essen- 
tial preliminary  is  the  preparation  of  a 
budget  so  constructed  as  to  provide  for  the 
economical  needs  of  the  district.  When  the 
revenue  required  is  thus  ascertained  the  tax 
rate  is,  of  course,  to  be  detennined  by 
dividing  the  total  assessed  value  into  the 
required  amount.  If  in  parishes  or  other 
taxing  districts  there  are  different  degrees 
in  the  varying  of  assessments  from  the  legal 
standard  the  rates  of  levy  upon  properties 
of  identical  kinds  will  vary  accordingly. 
In  some  districts  the  levy  will  be  lower  than 
in  others  because  assessed  values  are  higher, 
and  in  other  districts  the  reverse  will  be 
true. 

Unquestionably,  as  already  has  been  said, 
there  is  a  tendency  among  owners  of  mov- 
able property  to  transfer  it  to  districts 
where  the  rate  is  low,  and  this  motive  causes 
much  property  to  migrate  to  the  districts 
seemingly  favored  by  low  rates,  and  those 
districts  which  have  the  high  rates  because 
of  their  lower  assessments  tend  to  lose  tax- 
able values.  This  merely  states  a  fact 
proved  by  experience  and  is  easily  demon- 
strated. 

At  times  different  assessment  authorities 
value  property  in  the  same  assessment  dis- 
trict, and  this  fact  requires  equal  assess- 
ments of  all  property,  and  hence  arises  the 
necessity  of  co-operation  between  the  dif- 
ferent assessment  authorities,  and,  failing 
co-operation,  then  authority  somewhere 
lodged  to  secure  equality.  The  state  author- 
ity fixes  the  value  of  public  serv-ice  cor- 
poration property,  the  bulk  of  which  is 
railroad  property.  In  most  jurisdictions 
assessed  values  of  such  property  in  excess 
of  certain  values  which  the  law  requires  to 


be  localized  are  distributed  at  an  average 
rate  per  mile  over  the  entire  mileage  sys- 
tem. If  in  a  particular  district  in  which 
the  value  of  public  service  property  is  thus 
fixed  local  property  is  undervalued  or  over- 
valued, the  resulting  local  taxation  is  not 
equitable.  Possibly  inequalities  of  this  kind 
are  avoided  by  the  Louisiana  system ;  how- 
ever, in  some  sections  of  the  country  at 
large,  corporations  giving  public  service  are 
exploited  in  tax  matters  for  the  purpose 
of  benefiting  local  property  owners;  but  in 
such  cases  it  is  inferential  that  the  propo- 
sition is  lost  sight  of,  that  taxes  upon  prop- 
erty of  the  kind  are  very  largely,  if  not  en- 
tirely, shifted  to  the  consumers  of  the 
public  service.  Transportation,  for  in- 
stance, is  a  commodity  bought  and  sold,  and 
taxes  are  a  part  of  the  cost  of  production, 
and  unless  the  tax  be  recovered  from  the 
patrons  of  the  service  the  service  will  at 
least  deteriorate  and  may  fail  entirely. 
The  result  in  such  cases  is  that  users  of  the 
service  are  compelled  to  assume  unjust  bur- 
dens for  the  benefit  of  non-users. 

Low  assessments  of  real  estate  and  of 
tangible  personal  property  with  consequent 
high  rates  of  levy  operate  to  exclude  from 
the  assessment  roll  intangible  property  be- 
cause of  the  tendency  among  the  owners  of 
such  property  to  avoid  what  they  consider 
an  unjust  burden. 

When  the  standard  fixed  by  law  ii  full 
value,  underassessments  open  the  way  to  a 
conclusion  that  the  action  of  the  valuer  re- 
sulted from  wrong  motives.  It  may  be 
argued  that  the  underassessment  was  made 
to  appease  the  property  owner  who  objected 
strenuously  to  the  standard  value  for  fear 
his  tax  would  be  increased,  but  who  gave 
not  a  thought  to  the  proposition  as  to 
whether  or  not  it  should  be  increased  in 
order  to  place  him  on  a  level  with  other 
taxpayers,  or  the  conclusion  may  be  that  it 
was  for  other  reasons  equally  objectionable. 

The  public  must  use  legal  standards  in 
testing  the  work  of  its  officers.  No  other 
way  is  open,  if  the  interests  of  the  social 
body  are  to  be  promoted ;  hence  public  ser- 
vants will  win  approval  or  receive  condem- 
nation according  as  they  conform  to  or  vary 
from  the  standards. 

An  altogether  too  frequent  source  of  in- 
equality among  individual  taxpayers  is  in 
the  relative  unequal  assessments  of  the 
poorer  or  less  valuable  properties  in  com- 
parison with  the  assessments  of  the  better 
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or  more  valuable  properties.  Inequalities 
of  this  kind  are  widely  found  and  evidently 
any  assessment  which  produces  such  a  con- 
dition is  open  to  the  criticism  that  the  prac- 
tice obtains  in  order  to  favor  owners  of 
property  of  the  more  valuable  kind  who 
have  political  or  other  influence  in  greater 
measure  than  many  of  their  less  fortunate 
neighbors. 

Experience  has  brought  home  the  con- 
viction that  irregularities  in  values  where  a 
percentage  is  used  are  always  greater  in 
number  than  when  full  value  is  taken. 
With  full  value  no  calculation  becomes 
necessary  to  determine  the  ups  and  downs 
in  relation  to  a  given  percentage  of  what 
the  law  requires.  And  always  when  full 
value  is  taken  the  assessor  holds  himself  up 
to  view  as  having  done  legal  and  good 
work;  not  so  when  he  departs  from  the 
legal  standard. 

As  an  example  of  what  may  be  done 
toward  attaining  the  legal  standard  of 
actual  value  and  in  equalizing  assessments 
among  the  different  classes  of  property, 
accomplished  through  the  co-operation  of 
all  assessing  authorities  from  those  of  the 
state  downward  under  an  appointive  asses- 
sor system,  results  in  Kansas  are  here  pre- 
sented. 

In  1904  the  Federal  Census. Bureau  esti- 
mated the  true  value  of  all  property  in 
Kansas  at  the  sum  of  $2,253,224,243.  The 
assessment  that  year  of  all  property  in  the 
state  totaled  $372,673,858,  an  amount 
slightly  in  excess  of  16.50  per  cent  of  the 
census  bureau's  estimate  of  true  value. 

The  loose  methods  of  assessment  were 
severely  criticized  by  taxpayers,  some  public 
officers,  and  by  the  press,  and  for  twenty 
years  or  more  prior  to  1907  a  reform  in  the 
system  had  been  demanded  from  various 
sources. 

In  1907  the  legislature  passed  a  law 
creating  the  tax  commission  and  gave  it 
general  supervision  over  the  work  of  assess- 
ment, and  provided  certain  penalties  in- 
tended to  secure  the  valuation  for  tax  pur- 
poses of  all  property  at  its  actual  value  in 
money,  as  had  always  been  required  by  law. 

The  assessment  in  1907  of  all  property 
aggregated  $425,281,214. 

In  1908  the  assessment  totaled  $2,451.- 
560,397.  The  increase  over  the  preceding 
year  was  produced  by  the  appointed  tax 
commission,  by  county  assessors  appointed 
in  the  several  counties,  and  by  appointed 


sub-district   assessing   officers   all   working 
harmoniously. 

During  the  work  of  assessment  for  the 
year  1908  some  of  the  loose  methods  there- 
tofore prevailing  were  uncovered.  For  in- 
stance, it  developed  that  one  of  the  county 
assessors  had  lived  forty-three  years  upon 
his  farm  and  during  the  whole  time  the 
value  of  the  farm  for  tax  purposes  had  not 
been  changed.  The  custom  in  that  county 
and  in  many  other  counties  prevailed  among 
the  assessors  of  copying  from  year  to  year 
the  real  estate  assessed  value  of  the  preced- 
ing year,  as  the  assessment  for  the  current 
year,  and  seldom  indeed  was  the  assessment 
made  after  a  view  or  inspection  of  the 
property  as  the  law  required. 

It  developed  that  it  was  customary  for 
out-of-town  assessors  to  go  to  the  country 
crossroads  store  and  there  await  the  tax- 
payers, who,  when  they  came,  practically 
assessed  themselves,  and  those  who  came 
not,  did  not  get  assessed. 

Inequalities  existing  under  the  old  plan 
were  everywhere  developed.  The  situation 
in  one  county  is  offered  as  an  illustration. 
The  bona  fide  consideration  named  in  deeds 
transferring  real  estate,  covering  a  period 
of  five  years,  showed  in  the  entire  county 
an  average  assessed  valuation  of  only  12.36 
per  cent  of  sale  value.  In  one  township  of 
the  county  one  farm  was  assessed  at  3]/^ 
per  cent  of  what  it  sold  for.  In  the  same 
township  was  another  farm  which  was  as- 
sessed at  80  per  cent  of  the  price  at  which 
it  sold.  For  the  county  at  large,  that  is 
among  the  twelve  townships,  the  assess- 
ments ranged  from  1 7  to  76  per  cent  of  sale 
value. 

The  same  condition  as  to  assessment  of 
lands  was  found  to  exist  in  all  counties. 

The  property  of  a  manufacturing  cor- 
poration had  been  valued  for  several  years 
by  the  local  assessor  at  approximately  $30,- 
000.  Under  the  supervision  of  the  tax 
commission  the  property  of  this  corporation 
was  assessed  at  $1,100,000,  in  round  num- 
bers. And  there  were  numerous  instances 
discovered  of  previous  undervaluations  of 
this  kind  of  property. 

The  rate  of  levy  in  1907  for  state  tax 
was  6.456  mills,  and  in  1908  it  dropped  to 
nine-tenths  of  one  mill.  The  average  rate 
of  local  taxes  in  the  state  in  1907  was  more 
than  4  per  cent.  In  1908  it  dropped  to 
7.75  mills,  or  less  than  four-fifths  of  one 
per  cent. 


178 


BULLETIN   OF   THE  NATIONAL   TAX  ASSOCIATION 


[Vol.  IV 


In  order  to  prepare  for  the  first  assess- 
ment under  the  new  plan  provided  by  the 
legislature  of  1907  the  county  assessor  of 
each  county  was  asked  to  report  to  the  tax 
commission  the  date  of  sale,  the  description 
of  the  real  estate  sold,  the  consideration 
given  in  the  deed,  and  the  assessed  value  of 
the  property  for  the  year  in  which  sold, 
and  also  the  ratio  of  assessed  value  to  sale 
value.  The  assessors  were  instructed  to  re- 
ject, in  so  far  as  was  possible,  all  sales  that 
were  not  bona  fiJc  sales  with  cash  or  equiv- 
alent actual  money  value  considerations. 
The  information  thus  gained  was  invalu- 
able, the  result  being  advice  as  to  the  sale 
values  and  the  corresponding  assessed 
values  of  five  pieces  of  real  estate  for  each 
of  five  years  in  all  taxing  districts  of  the 
state  and  thereby  was  afforded  40,000  ratios 
of  assessed  value  to  sale  value. 

The  work  of  gathering  and  reporting 
these  statistics  was  of  incalculable  benefit 
to  the  county  assessors  who  had  supervisory 
control  over  the  local  assessors,  as  it  fur- 
nished them  with  a  standard  of  true  money 
value  and  aided  them  materially  in  their 
w^ork  of  supervision. 

Thereafter  the  county  assessors  were 
called  to  meet  at  the  State  Capitol  and  on 
roll-call  every  one  of  the  105  counties  was 
represented  by  its  county  assessor  in  person. 

This  meeting  was  of  great  value  because 
from  it  in  great  degree  came  the  inspiration 
which  controlled  the  county  assessors  in 
their  work  of  supervision  and  in  their  own 
work  of  assessment,  being  personally 
charged  with  the  duty  of  assessing  intra- 
coimty  telephone  and  pipe-line  property, 
that  is,  all  of  that  kind  of  property  where 
the  lines  of  the  respective  corporations  were 
wholly  within  the  county. 

The  spirit  of  co-operation  engendered  at 
this  meeting  worked  splendidly,  as  is  evi- 
denced by  the  increase  in  assessment  values 
above  set  forth. 

Since  the  first  meeting  of  the  county  as- 
sessors with  the  commission  the  meetings 
have  been  held  biennially. 

As  before  .suggested,  the  result  came 
from  the  work  of  practically  all  appointed 
assessing  officers.  Unfortunately  politics 
entered  the  field  and  influenced  successive 
legislatures  to  the  extent  of  changing  the 
law  so  as  to  devolve  the  duties  of  the  there- 
tofore appointive  county  assessors  upon  the 
county  clerk,  an  elective  officer,  an  ex-officio 
county  assessor.     At  once  problems  multi- 


plied because  ex-officio  duties  are  as  a  rule 
side  issues  and  are  not  discharged  with  the 
zeal  and  fidelity  which  characterize  the 
work  of  an  officer  specially  in  charge  and 
directly  responsible. 

Almost  immediately  values  began  to  de- 
crease here  and  there,  which  necessitated 
the  restoration  of  the  lost  values  by  the 
state  board  of  equalization.  Usually  eco- 
nomic conditions  operate  alike  over  a  large 
territory,  but  under  the  departure  from  the 
original  plan  some  of  the  counties  reduced 
their  assessed  values  while  adjoining  coun- 
ties raised  them.  Nevertheless  through  the 
spirit  of  co-operation  of  most  of  the  county 
assessors,  aided  by  the  work  of  the  state 
board,  values  have  shown  a  constant  up- 
ward tendency ;  the  total  assessment  of  all 
property  in  the  state  for  the  tax  year  1918 
having  reached  the  sum  of  $3,418,798,222. 

In  1912  the  commission  prepared  a  spec- 
ial form  of  real  estate  assessment  blank 
which  required  a  classification  of  farm  real 
estate.  Owing  to  the  machinery  through 
which  the  classification  must  be  produced — 
some  1,500  or  more  rural  assessors — perfect 
work  was  of  doubtful  accomplishment,  but 
the  result  was  surprising  in  the  degree  of 
accuracy  achieved,  and  ever  since  this  in- 
formation was  gathered  it  has  proved  an 
invaluable  aid  to  the  state  board  of  equal- 
ization, in  equalizing  the  state-wide  assess- 
ment of  rural  lands. 

The  commission  had  succeeded  in  having 
the  statute  amended  so  as  to  provide  for 
the  separate  assessment  of  land  and  im- 
provements, and  the  commission  was  author- 
ized to  prescribe  a  field-book  for  use  in 
gathering  and  reporting  the  data  desired. 

Economists  and  practical  administrators 
are  substantially  agreed  that  the  attainment 
of  actual  money  value  of  real  estate  in  an 
assessment  will  be  greatly  promoted,  espec- 
ially in  the  rural  districts,  by  having  each 
assessing  officer  supplied  with  a  land  map 
so  arranged  that  for  each  taxable  tract 
there  may  be  designated  thereon  the  acre- 
ages which  are  distinctly  different  in  kind 
and  quality,  with  due  regard  to  topography, 
soil  conditions,  etc. 

In  few  states,  however,  has  legislation 
progressed  to  the  point  of  providing  for 
the  use  of  such  maps.  It  needs  no  argu- 
ment to  show  that  by  the  use  of  maps  of 
this  kind  true  value  can  be  more  closely  de- 
termined than  in  any  other  way.  Always 
is    there   a   community   opinion    as   to    the 
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value  of  different  grades  of  land  whether 
waste,  stony,  alluvial,  upland,  forest,  or 
other  kind.  Of  course,  to  be  exact  there 
should  be  a  survey  of  the  lands,  but  every 
owner  knows  proximately  the  acres  of  his 
land  which  fall  into  the  subdivisions  above 
suggested. 

Tax  maps  for  the  assessment  of  real 
estate  in  cities  have  been  used  here  and 
there  for  many  years.  Experience  teaches 
that  the  best  assessments  result  when  they 
are  based  upon  land  map  data  carefully 
compiled  as  to  actual  value. 

The  first  assessment  made  under  the 
supervision  of  the  tax  commission  was  in 
1908.  In  1908  the  legislature  convened  in 
special  session,  and  the  law  with  respect  to 
values  fixed  by  the  state  board  of  equaliza- 
tion w^as  changed  by  adding  this  provision : 

"  Whenever  the  valuation  of  any  taxing  dis- 
trict, whether  it  be  a  county,  township,  city,  school 
district  or  otherwise,  is  changed  by  the  State 
Board  of  Equalization,  the  officers  of  such  taxing 
district  who  have  authority  to  levy  taxes  are  re- 
quired to  use  the  valuation  so  fixed  by  the  state 
board  as  a  basis  for  making  their  levies  for  all 
purposes." 

A  new  law  was  passed,  not  exactly  as 
the  bill  was  prepared  by  the  commission, 
but  in  effect  the  same,  the  important  part 
of  which  was  as  follows : 

"  That  it  shall  be  unlawful  for  any  board  of 
county  commissioners  or  any  county  officer ;  any 
township  board  of  any  township  officer  ;  any  city 
council,  board  of  education  of  any  city,  or  any 
officer  thereof;  or  any  school  district,  or  any 
other  taxing  district  or  any  officer  thereof  that  is 
authorized,  or  whose  duties  it  may  be  under  the 
laws  of  the  state,  to  fix  or  make  any  levy  on  the 
assessed  valuation  of  property  for  the  purpose  of 
taxation,  to  fix  or  make  any  levy  upon  the  assessed 
valuation  of  the  property  within  their  respective 
municipalities  or  taxing  districts  that  will  produce 
a  sum  of  money  in  excess  of  two  per  cent  more 
than  a  sum  that  would  have  been  produced  by 
the  levy  of  the  maximum  rate  now  provided  by 
law  on  the  assessed  valuation  of  the  property  of 
their  respective  municipalities  or  taxing  districts 
for  the  year  1907;  provided,  that  the  State  Tax 
Commission  —  upon  application  by  the  board  of 
county  commissioners   of  any  county,   the  mayor 


and  council  of  any  city,  or  the  board  of  education 
of  any  city,  after  such  notice  to  the  voters  therein 
as  said  Tax  Commission  may  prescribe,  and  upon 
a  showing  of  the  necessity  therefor  —  may  fix  a 
greater  sum  to  be  raised  by  taxation  for  any  law- 
ful purpose  in  such  municijjality  or  taxing  dis- 
trict as  hereinbefore  provided,  any  may  make  and 
fix  such  an  additional  levy,  not  in  excess  of  the 
limit  heretofore  provided  by  law  for  such  purpose, 
as  will  be  necessary  to  produce  such  greater  sum ; 
and  provided  further,  that  the  electors  of  any 
county,  township,  school  or  other  taxing  district, 
by  a  direct  vote,  may  authorize  such  increase  in 
any  levy  for  any  such  purpose  as  they  may  deem 
best,  not  in  excess  of  the  levy  heretofore  fixed  by 
law  for  such  purpose." 

Levies  for  sinking  and  interest  funds 
were  not  limited  by  the  new  law. 

It  was  made  unlawful  for  the  county 
clerk  of  any  county  to  enter  upon  the  tax 
roll  any  levy  made  in  violation  of  the  pro- 
visions of  the  act  and  a  suitable  penalty 
was  provided  for  violation  of  the  law.  The 
natural  result  was  a  decrease  in  levies  for 
all  purposes  to  the  extent  necessary  to  make 
them  harmonize  with  the  increased  values. 

During  the  year  1908  all  sections  of  the 
law  which  provided  levies,  no  matter  for 
what  purpo.se,  with  the  exception  of  sink- 
ing and  interest  funds,  were  carefully 
studied  and  a  bill  was  prepared  and  passed 
by  the  legislature  of  1909  which  limited  all 
levies  to  correspond  with  the  increased 
values.  In  the  law  it  was  provided  that  in 
any  taxing  district  three-fourths  of  the  votes 
cast  at  an  election  called  for  the  purpose — 
the  notice  of  which  election  gave  any  pro- 
posed increase  of  levy — might  order  such 
increase.  The  tendency  of  these  new  pro- 
visions of  law  was,  of  course,  to  cause 
actual  values  to  be  reached  in  the  assess- 
ment. A  law  similar  to  the  last  one  sug- 
gested was  afterward  used  with  good  effect 
in  Colorado. 

It  may  be  that  the  antecedents  and  insti- 
tutions of  Louisiana  are  such  as  at  present 
prohibit  the  use  of  such  measures,  but  if 
they  can  be  made  available  they  will  prove 
very  helpful  in  getting  property  assessed  at 
actual  value. 
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Income  Tax  on  Associations — Massa- 
chusetts Trusts. — In  reversing  the  judg- 
ment of  the  Circuit  Court  of  Appeals  (250 
Fed.  817)  and  affirming  that  of  the  Dis- 
trict Court,  the  Supreme  Court  has  ruled 
that  a  real  estate  trust  of  the  kind  familiar 
in  Massachusetts,  is  not  a  joint  stock  asso- 
ciation within  the  meaning  of  the  income 
tax  law  of  1913.  The  arrangement  was 
that  certain  real  estate  was  conveyed  to 
trustees  subject  to  a  long-term  lease  of  the 
same,  the  consideration  being  the  stock  of 
the  lessee  corporation,  which  was  left  in 
the  hands  of  the  trustees.  The  trustees 
were  given  wide  powers  of  management, 
with  the  direction  to  pay  over  the  income 
represented  by  the  dividends,  to  benefic- 
iaries who  had  no  general  control  over  the 
management  of  the  property  conveyed. 
This  arrangement,  being  clearly  a  trust  in 
Massachusetts  and  nothing  more  {Williams 
V.  Milton,  215  Mass.  1,  10,  11;  ibid.,  8), 
the  question  was  whether  a  different  view 
was  required  by  the  act  in  question,  and  in 
view  of  the  double  liability  for  tax  on 
dividends  of  an  association,  it  was  held 
that  the  language  of  the  statute  must  make 
the  intention  clear  {Gould  v.  Go-uld,  245 
U.  S.  151,  153  ;  United  States  v.  Isham,  17 
Wall.  496,  504).  The  trust  was  held  not 
to  fall  under  any  familiar  conception  of  a 
joint-stock  association,  whether  formed 
under  a  statute  or  not  {Smith  v.  Anderson, 
15  Ch.  D.  247,  273,  274,  277,  282;  Eliot 
V.  Freeman,  220  U.  S.  178,  186).  The 
beneficiaries  could  not  well  be  so  desig- 
nated when  they  were  admitted  not  to  be 
partners  and  to  have  no  joint  action  and 
no  control  over  the  fund.  Neither  could 
the  trustees,  by  themselves,  be  an  associa- 
tion unless  all  trustees  with  discretionary 
powers  are  such,  which  would  make  the 
special  provisions  for  trustees  in  section 
II  D  of  the  act  meaningless.  The  appar- 
ent reason  for  taxing  dividends  received  by 
corporations  —  to  discourage  combinations 
"  now  in  disfavor  "  —  was  not  applicable, 
and  so  upon  the  whole  case  the  court  was 
of  the  view  that  the  statute  failed  to  show 
a  clear  intent  to  subject  the  dividends  on 


the  lessee  corporation's  stock  in  the  hands 
of  the  trustees,  to  the  extra  tax  imposed  by 
section  G  (a)  of  the  act.  A  collateral 
question,  not  decided  by  the  lower  court, 
was  the  claim  by  the  government  that  at 
least  it  was  entitled  to  retain  the  tax  which 
the  trustees  should  have  paid  as  trustees. 
As  to  this  the  court  held  that  the  statute 
was  not  clear,  and  hence  the  recovery 
should  be  allowed  for  the  entire  amount 
(Rev.  Sts.,  §989).  If  the  United  States 
retains  from  the  amount  received  by  it  the 
amount  which  it  should  have  received,  it 
cannot  recover  that  sum  in  a  subsequent 
suit. — Crocker  et  al.  v.  Mallcy,  U.  S.  Sup. 
Ct.,  March  17,  1919. 

Income  Tax — Stock  Dividends. — The 
much  discussed  question  of  the  taxability 
of  stock  dividends  as  income  under  the 
1916  law  is  progressing  towards  a  deter- 
mination by  the  United  States  Supreme 
Court.  On  January  23rd,  upon  the  argu- 
ment in  the  District  Court,  Southern  Dis- 
trict of  New  York,  of  the  test  case  of 
Macomher  v.  Eisner,  Judge  Mayer  over- 
ruled the  demurrer  of  the  Government. 
His  opinion  appears  simply  as  an  endorse- 
ment, "  Demurrer  overruled  on  the  author- 
ity of  Tawne  v.  Eisner,  245  U.  S.  418.  See 
also  Peabody  v.  Eisner,  247  U.  S.  347." 

Upon  the  argument  the  Judge  inter- 
rupted counsel  to  say  that  he  was  asked  to 
declare  that  the  United  States  Supreme 
Court  had  made  an  error  in  the  Towne 
case,  which  he  declined  to  do ;  that  the  de- 
cision seemed  perfectly  clear  to  him,  and 
if  the  court  wanted  to  change  its  mind  it 
must  do  so  itself. 

The  case  is  now  on  the  docket  of  the 
Supreme  Court  as  No.  914  and  has  been 
advanced  and  set  down  for  argument  on 
April   14. 

Profit.s  Taxes — Invested  Capital. — 
Those  concerned  with  this  important  fea- 
ture of  the  federal  tax  laws  will  doubtless 
find  interest  in  the  article  by  Frederick 
Thulin  in  the  January  and  February  num- 
bers of  the  Michigan  Lata  Review,  in  which 
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he  discusses  at  length  the  various  questions 
arising  with  respect  to  the  allowances  for 
tangible  and  intangible  property  issued  for 
stock. 

Income  Tax — Nox-Residents.  —  The 
case  of  Shaffer  v.  Howard,  the  decision  of 
which  was  expected  to  throw  considerable 
light  on  the  question  of  the  powers  of  states 
with  respect  to  the  taxation  of  income  de- 
rived by  non-residents  within  the  state,  has 
turned  out  to  be  useless  for  this  purpose. 
On  March  10,  1919,  the  U.  S.  Supreme 
Court,  in  a  per  curiam  opinion,  reversed 
the  decree  and  remanded  the  cause  with 
directions  to  dismiss  the  bill  for  want  of 
proper  parties. — See  Bull.  IV,  58  and  250 
Fed.  873. 

Gross  Receipts  —  Foreign  Corpora- 
tions— Interstate  Commerce.  —  We  are 
so  familiar  with  the  rule  of  the  United 
States  Supreme  Court  that  a  foreign  cor- 
poration engaged  exclusively  in  interstate 
commerce,  is  not  subject  to  a  state  license 
or  franchise  tax  on  the  exercise  of  its  cor- 
porate franchises  and  the  transaction  of  its 
business  in  such  state,  that  a  decision  of  the 
New  York  Appellate  Division  (Third  De- 
partment) sustaining  such  a  tax,  comes  as 
a  surprise.  The  case  is  unusual  in  that  it 
involved  a  Pennsylvania  gas  company 
distributing  gas  from  its  Pennsylvania  plant 
through  pipes  to  consumers  in  New  York. 
That  such  business  is  interstate  commerce, 
and  that  the  state  of  origin  cannot  forbid 
or  unreasonably  hinder  the  transmission  to 
other  states  are  propositions  established  by 
the  decision  in  West  v.  Kansas  Natural 
Gas  Co.,  221  U.  S.  229,  and  we  may  now 
add  the  authority  of  the  decision  in  Public 
Utilities  Cotn.  of  Kansas  v.  Landoyi,  Re- 
ceiver, decided  March  17,  1919,  in  which 
this  case  was  cited,  and  also  Am.  Express 
Co.  V.  Iowa,  196  U.  S.  133,  142,  and  Has- 
kell V.  Kan.  Nat.  Gas  Co.,  224  U.  S.  217. 
It  would  seem  to  follow  that  the  state  of 
destination  is  equally  impotent  to  prevent 
the  entry  and  distribution  of  the  gas. 
Westeryi  Union  Telegraph  Co.  v.  Foster, 
247  U.  S.  105,  appears  to  establish  a  doc- 
trine of  "  continuous  voyage "  for  such  a 
commodity.  The  majority  of  the  court, 
therefore,  seem  unwarranted  in  their  indis- 
pensable major  premise  that  "  the  relator 
has  acquired  from  the  state  a  valuable 
property   right,    which   the   state   was   not 


bound  to  concede,  but  which  it  was  willing 
to  give  for  a  consideration."  Unless  this 
premise  can  stand,  the  tax  is  invalid,  by 
existing  standards,  for  it  was  assessed  by 
taking  a  percentage  of  the  gross  receipts, 
all  of  which  were  from  interstate  com- 
merce. The  only  exception  to  the  immun- 
ity of  such  receipts  from  state  taxation  is 
when  the  tax  is  in  lieu  of  a  property  tax. 
No  such  possibility  of  sustaining  the  tax 
in  question  was  adverted  to  in  the  opinion 
of  the  court,  which  fails  to  observe  that 
the  corporation  was  engaged  exclusively  in 
interstate  commerce,  and  relies  on  New 
York  State  v.  Roberts,  171  U.  S.  638,  in 
which  the  tax  was  not  measured  by  gross 
receipts  and  the  business  of  the  complain- 
ant was  not  exclusively  interstate. 

It  is  evident  that  this  judgment  can  re- 
ceive the  approval  of  the  United  States 
Supreme  Court  only  upon  some  theory  not 
thus  far  developed.  There  is  undoubtedly 
something  to  be  said  in  favor  of  special 
rules  for  such  enterprises  as  the  furnishing 
of  gas,  water,  and  electricity  across  state 
lines.  Yet  the  court  does  not  consider  all 
the  elements  of  the  situation  when  it  points 
out  that  there  was  no  unfair  discrimination 
against  interstate  commerce.  If  the  state 
of  destination  may  take  a  percentage  of  the 
gross  receipts,  so  may  the  state  of  origin. 
The  same  is  true  of  a  percentage  of  the 
net  income.  The  fairest  method  of  taxing 
such  interstate  business  is  to  allow  the  state 
of  origin  and  the  state  of  destination  to 
take  their  equitable  proportions  of  the  net 
income  earned  by  the  combined  activities 
in  the  two  states.  United  States  Glue  Co. 
v.  Oak  Creek,  247  U.  S.  321,  allows  the 
state  of  origin  of  interstate  sales  to  tax  the 
entire  net  income  from  the  manufacture 
and  sale  through  the  medium  of  a  state- 
wide income  tax  which  levies  on  all  net 
income  except  that  from  a  few  kinds  of 
business  which  are  subjected  to  other  equiv- 
alent burdens.  Whether  the  same  permis- 
sion will  be  accorded  to  the  state  in  which 
the  interstate  commerce  terminates  remains 
to  be  seen.  But  the  Oak  Creek  case  con- 
tains the  strongest  implication  that  gross 
income  stands  on  an  entirely  different  foot- 
ing than  net  income.  Under  existing  law, 
the  only  legitimate  method  for  New  York 
to  adopt  to  tax  the  business  of  a  foreign 
corporation  engaged  exclusively  in  inter- 
state commerce  is  to  impose  a  tax  in  lieu  of 
a  property  tax  or  to  assess  the  property  by 
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a  capitalization  of  its  earnings.  If  this 
decision  is  to  be  affirmed,  it  will  have  to  be 
on  some  ground  not  mentioned  in  the  ma- 
jority opinion.  —  People  ex  rel.  Pennsyl- 
vania Gas  Co.  V.  Saxe,  174  N.  Y.  Supp. 
102.  [Above  kindly  furnished  by  Thomas 
R.  Powell.] 

License  Taxes  —  Interstate  Com- 
merce —  Telegraph  Companies.  —  The 
legality  of  city  license  taxes  when  imposed 
upon  corporations  engaged  in  interstate 
commerce,  has  been  the  subject  of  much 
litigation.  In  a  recent  case  a  telegraph 
company  contested  such  a  tax,  asserting  its 
freedom  from  liability  by  reason  of  having 
accepted  the  Post  Roads  x\ct,  and  further, 
that  as  the  cost  of  doing  intra-state  busi- 
ness was  greater  than  the  receipts  from 
that  business,  the  taxes,  if  paid  at  all,  must 
be  paid  from  the  receipts  from  intra-state 
commerce,  thus  imposing  an  unconstitu- 
tional burden  upon  such  commerce.  The 
taxes  in  question  were  a  flat  annual  license 
tax  of  $300,  imposed  for  the  privilege  of 
doing  business  Avithin  the  city,  the  ordi- 
nance expressly  exempting  the  privilege  of 
doing  interstate  business  and  business  for 
the  United  States  Government,  and  an  an- 
nual tax  of  $2  for  each  pole  maintained  or 
used  in  the  streets  of  the  city. 

The  court  held  that  except  for  the  ques- 
tion of  the  claimed  unreasonable  burden 
upon  interstate  commerce  the  case  could  be 
disposed  of  on  the  authority  of  decided 
cases.  The  power  to  impose  the  tax  was 
held  clearly  established  {Postal  Tel.  Cable 
Co.  v.  Norfolk,  101  Va.  125  ;  Sa7?ie  v.  Same, 
118  Va.  455),  and  since  interstate  business 
and  government  business  were  expressly 
excluded,  the  validity  of  such  a  tax  was 
sustained  by  the  decisions  in  Postal  Tel. 
Cable  Co.  v.  Charleston,  153  U.  S.  692; 
Emert  v.  Missouri,  156  U.  S.  296;  Kehrer 
V.  Ste-wart,  197  U.  S.  60;  Western  Union 
Tel.  Co.  V.  Richmond,  224  U.  S.  160,  and 
Williams  v.  Talladega,  226  U.  S.  404,  416. 

The  principle  was  stated  to  be  that  a 
state  may  lawfully  impose  a  license  tax  re- 
stricted to  the  right  to  do  local  business 
"  where  such  tax  does  not  l)urden,  or  dis- 
criminate against  interstate  business  and 
where  the  local  business  purporting  to  be 
taxed,  again  as  in  this  case,  is  so  substantial 
in  amount  that  it  does  not  clearly  appear 
that  the  tax  is  a  disguised  attempt  to  tax 


interstate  commerce."  Such  a  tax  is  not  a 
mere  inspection  fee  limited  by  the  cost  of 
inspection  but  "  an  exercise  of  the  police 
power  of  the  state  for  revenue  purposes  " 
(citing  the  above  cases  and  JV.  U.  Tel.  Co. 
V.  Alabama  State  Board,  dfc.,  132  U.  S. 
472,  473). 

A  statute  of  Virginia  compels  all  tele- 
graph companies  to  transmit  all  messages 
tendered,  whether  inter-state  or  intra-state 
in  character,  and  the  court  holds  that 
if  the  facts  were,  as  argued,  that  the  net 
receipts  from  intra-state  traffic  were  insuffi- 
cient to  pay  the  tax  and  that  it  must  be 
paid  from  interstate  receipts,  "  it  might 
well  be  that  the  tax  would  be  invalid 
Pullman  Co.  v.  Adams,  189  U.  S.  420; 
Williams  v.  Talladega,  226  U.  S.  404,  416, 
417,  but  a  careful  examination  of  the 
record  fails  to  convince  us  that  it  contains 
tliat  clear  and  convincing  evidence  that  the 
tax  thus  falls  upon  interstate  commerce, 
which  is  necessary  to  justify  a  finding  that 
the  ordinance  is  unconstitutional  and  void." 

The  further  question  of  the  legality  of 
the  tax  on  the  poles  in  the  streets  was  held 
practically  concluded  by  prior  decisions 
sustaining  the  validity  of  such  a  tax  when 
reasonable  in  amount  and  when  the  charges 
are  reasonably  proportionate  to  the  service 
to  be  rendered  and  the  liabilities  involved 
and  when  not  a  disguised  attempt  to  im- 
pose a  burden  on  interstate  commerce. 
The  principle  involved  is  declared  to  be 
that  while  a  telegraph  company  engaged  in 
interstate  commerce  and  which  has  accepted 
the  Post  Roads  Act  cannot  be  denied  the 
occupation  of  the  streets,  as  the  use  is  neces- 
sarily permanent  and  exclusive  in  char- 
acter, differing  from  the  use  by  the  gen- 
eral public,  "  imposing  contingent  liabil- 
ities upon  the  city,  it  is  competent  for  the 
city  in  the  exercise  of  its  police  power  to 
exact  reasonable  compensation  '  in  the 
nature  of  rentals  '  for  tlie  use  of  the  streets, 
having  regard  to  the  duties  and  responsi- 
bilities which  such  use  imposes  on  the 
municipality."  Even  if  the  net  returns 
from  intra-state  business  should  not  equal 
the  tax,  this  alone  would  not  be  conclusive 
against  its  validity.  "  Even  interstate  busi- 
ness must  pay  its  way — in  this  case  for  its 
right  of  way  and  the  expense  to  others  in- 
cident to  the  use  of  it."  The  compensation 
should  include  the  expense  of  such  inspec- 
tion and  supervision  as  is  reasonably  neces- 
sary to  secure  the  safety  of  the  public  but 
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with  authority  in  the  courts  to  determine 
their  reasonableness. 

The  court  expressly  negatives  any  inten- 
tion to  modify  in  the  least  the  law  as  it  has 
been  stated  in  many  cases  that  "  neither 
licenses  nor  direct  taxes  of  any  kind  nor 
any  system  of  state  regulation  can  be  im- 
posed upon  interstate  commerce ;  and  that 
all  acts  of  legislation  producing  any  such 
result  are  unconstitutional  and  void,"  cit- 
ing Criitcher  v.  Kentucky,  141  U.  S.  47, 
62,  and  W.  U.  Tel.  Co.  v.  Kansas,  216  U. 
S.  1.  But  such  laws  cannot  be  declared 
void  except  upon  clear  evidence,  which  the 
court  finds  is  lacking  in  this  case,  in  which 
the  taxes  were,  as  it  says,  assailed  "  upon 
inadequate  evidence  and  upon  purely  em- 
pirical calculations." — Postal  Telegraph- 
Cable  Co.  V.  Richmond,  U.  S.  Sup.  Ct., 
March  17,  1919. 

License  Taxes.  —  By  dismissing,  for 
lack  of  jurisdiction,  writs  of  error  to  review 
judgments  rendered  by  the  District  Court 
for  Alaska,  the  United  States  Supreme 
Court  has  left  these  judgments  in  force. 
The  cases  involve  a  consideration  of  the 
power  of  the  territory  of  Alaska  to  im- 
pose license  taxes  and  the  effects  of  the 
statutes  imposing  such  taxes  upon  the 
businesses  in  question,  which  were  fish- 
eries and  salmon-packing  industries.  The 
decisions  of  the  District  Court  are  reported 
in  236  Fed.  52,  62,  and  70,  and  contain 
useful  references  to  the  leading  cases. 
One  suggestion  of  novelty  is  as  to  the  pro- 
cedure to  be  observed  in  enforcing  a  license 
tax  when  it  is  impossible  to  determine  the 
amount  of  the  tax  in  advance.  Some  doubt 
has  been  thrown  upon  the  possibility  of 
legally  collecting  a  tax  imposed  upon  the 
privilege  of  conducting  a  business,  after 
the  expiration  of  the  license  year.  The 
court,  in  the  decision  in  question,  suggests 
that  the  appropriate  procedure  in  a  case 
where  the  amount  of  the  license  fee  cannot 
be  computed  in  advance,  is  to  require  the 
subject  of  the  tax  to  make  application  for 
a  license  before  doing  business,  the  pay- 
ment, where  necessary,  to  be  deferred  until 
the  determination  of  the  amount  can  be 
made  (236  Fed.  at  p.  72). — Alaska  Pacific 
Fisheries  v.  Territory  of  Alaska;  Alaska 
Salmon  Co.  v.  Territory  of  Alaska.  Writs 
of  error  dismissed  and  judgments  of  the 
Circuit  Court  of  Appeals  made  final. — U. 
S.  Sup.Ct,  March  3,  1919. 


Police  Power  versus  Taxing  Power. 
— The  United  States  Supreme  Court  has 
recently  reiterated  its  refusal,  frequently 
expressed,  to  enter  into  the  niceties  of  the 
distinction  between  the  police  power  and 
the  taxing  power  and  its  general  rule  of 
sustaining  laws  passed  in  the  exercise  of 
the  taxing  power  if  they  have  some  reason- 
able relation  to  the  exercise  of  the  taxing 
authority  conferred  by  the  constitution, 
even  though  such  laws  may  have  been  en- 
acted through  other  motives  or  may  accom- 
plish another  purpose  than  the  raising  of 
revenue.  The  case  arose  through  an  in- 
dictment for  violation  of  the  Narcotic  Drug 
Act  (38  Stat.  785,  §2)  which  was  passed 
pursuant  to  the  authority  of  article  I,  sec- 
tion 8,  of  the  constitution,  providing  for 
the  imposition  of  "  taxes,  duties,  imposts 
and  excises."  The  court  refers  to  the 
broad  powers  of  Congress  under  the  clause 
in  question  and  to  the  sole  limitation  as  to 
uniformity  (License  Tax  Cases,  5  Wall. 
462,  471)  and  proceeds  to  assert  the  prin- 
ciples referred  to  above,  citing  Veazie  Bank 
V.  Fenno,  8  Wall.  533,  541  ;  McCray  v. 
United  States,  195  U.  S.  27;  Flint  v. 
Stone  Tracy  Co.,  220  U.  S.  107,  147,  153, 
156;  In  re  Kollock,  165  U.  S.  526,  536; 
and  United  States  v.  Gin  Fiiey  Moy,  241 
U.  S.  394,  402,  arriving  at  the  conclusion 
that  the  act  in  question  had  a  reasonable 
relation  to  the  end  sought  to  be  reached,  to 
wit :  the  suppression  of  the  opium  traific 
and  that  Congress  was  within  its  rights 
when  it  determined  that  this  end  could  best 
be  attained  through  the  exercise  of  the 
taxing  power. 

It  is  of  interest  to  note  that  the  Chief 
Justice,  with  whom  Justices  Van  Deventer 
and  Reynolds  concurred,  dissented,  being 
of  the  opinion  that  the  act,  as  sought  to  be 
applied  in  the  case,  was  beyond  the  con- 
stitutional power  of  Congress  because  to 
such  extent  the  statute  was  a  mere  attempt 
of  Congress  to  exert  a  power  not  dele- 
gated, that  is,  the  reserved  police  power  of 
the  states  as  held  by  the  District  Court 
(246  Fed.  9SS).— United  States  v.  Dore- 
miis,  U.  S.  Sup.  Ct.,  March  3,  1919. 

Highway  Commissions  —  Constitu- 
tionality OF  State  Road  Taxes — "Uni- 
formity."—By  an  act  of  the  legislature  of 
Indiana  (Acts  1917,  p.  253)  a  State  High- 
way  Commission  was  created  with  power 
to  designate  certain  highways  as  main  high- 
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ways  to  be  improved  pursuant  to  the  pro- 
visions of  the  act.  Action  pursuant  to  this 
law  was  recently  sought  to  be  enjoined  by 
a  property  owner  in  a  county  in  which  one 
of  these  highways  had  been  designated  for 
improvement,  funds  for  which  were  in  part 
to  be  obtained  by  the  issuance  of  bonds  to 
be  liquidated  by  a  general  levy  upon  all 
the  property  in  the  county.  One  ground 
of  complaint  was  that  there  was  lack  of 
due  process  because  the  property  owner 
was  not  given  opportunity  to  be  heard  in 
proceedings  to  determine  the  amount  which 
he  was  to  pay.  The  court,  referring  to  its 
previous  decision  {Harmon  \.  Bollcy,  120 
N.  E.  33),  upholding  the  right  to  notice 
and  opportunity  to  be  heard  before  an  as- 
sessment can  be  legally  imposed,  calls  atten- 
tion to  the  fact  that  this  rule  applies  only 
to  special  assessments  made  against  specific 
property  and  has  no  application  to  the  ex- 
ercise of  the  general  taxing  power  of  the 
state  or  of  any  of  its  municipal  subdivi- 
sions; that  the  general  advantages  of  gov- 
ernment are  of  such  a  nature  that  they  can- 
not be  measured  in  dollars  and  cents  and 
that  the  power  to  tax  for  such  purposes  is 
not  limited  to  actual  benefits  resulting  to 
the  citizen  but  only  bv  governmental  needs 
{Kelly  V.  Pittsburgh,'  \<d^  U.  S.  78).  The 
power  to  determine  whether  a  given  im- 
provement is  general  in  its  character  or 
special  and  whether  the  funds  shall  be 
raised  by  general  taxation  or  by  special 
assessments  or  in  part  by  each  method,  is 
legislative  in  character  and  the  action  of 
the  legislature  is  binding  on  other  depart- 
ments of  government. 

The  method  adopted  in  this  case  was 
held  to  be  by  general  taxation  of  all  prop- 
erty in  the  county,  creating  a  personal  lia- 
bility and  a  general  lien  on  the  real  and 
personal  property  situated  in  the  county. 
The  imposition  of  such  a  tax  does  not  re- 
quire notice  and  hearing  {Lake  Shore  c^c. 
R.  Co.  v.  Smith,  31  N.  E.  196). 

The  act  was  held  not  to  conflict  with  the 
uniformity  clause  of  the  state  constitution 
(art.  10,  sec.  1).  The  fact  that  the  rates 
in  counties  where  such  improvements  are 
made  may  be  greater  than  in  other  coun- 
ties, does  not  signify  that  the  rates  are  not 
"  uniform  "  within  the  meaning  of  the  con- 
stitution, as  each  county  is  a  separate  unit 
for  the  purposes  of  taxation.  A  further 
A-ague  ground  of  attack  upon  the  act  in 
question  was  that  it  invaded  the  "  reserved 


powers  of  the  people."  The  court  easily 
disposes  of  this  question  by  the  suggestion 
of  the  result  which  would  happen  if  it  were 
to  prevail  and  if  the  general  legislative 
power  conferred  by  the  constitution  were 
held  to  be  limited  in  some  unexpressed  man- 
ner.— JJ'right  et  al.  v.  House,  121  N.  E. 
433. 

UXIFORMITV  AND  EQUALITY  EQUI- 
TABLE Relief.  —  In  a  recent  Illinois  case 
the  general  principles  established  by  the 
United  States  Supreme  Court  in  the  Ken- 
tucky franchise  tax  cases  were  followed 
and  an  assessment  was  held  so  grossly  dis- 
proportional  to  assessments  of  other  prop- 
erties, as  to  be  illegal  and  was  reduced  to 
a  sum  which  would  produce  the  required 
equality.  The  following  principles  were 
announced  by  the  court : 

The  dominant  idea  of  the  constitutional 
provision  requiring  needed  revenue  to  be 
provided  by  the  levy  of  a  tax  by  valuation, 
so  that  every  person  and  corporation  shall 
pay  a  tax  in  proportion  to  the  value  of  his 
or  its  property,  is  uniformity  of  taxation, 
and  where  assessors  have  disregarded  the 
injunction  of  the  law  and  made  an  assess- 
ment of  property  far  below  its  real  cash 
value,  their  misconduct  must  also  follow 
the  principle  of  unifonnity,  and  their  as- 
sessment of  all  persons  must  be  at  the 
same  proportional  value.  Bureau  County 
V.  Chicago,  Burlington  &'  Quincy  R.  R. 
Co.,  44  111.  229  ;  Chicago  &f  Northwestern 
Raihvay  Co.  v.  Boone  County,  44  111.  240 ; 
Darling  v.  Gu7in,  50  111.  424;  Chicago  6" 
Alton  R.  R.  Co.  v.  Livingston  County,  68 
111.  458 ;  Sunday  Lake  Iron  Co.  v.  Wake- 
field Township,  247  U.  S.  350. 

Intentional  and  systematic  undervalua- 
tion of  other  taxable  property  within  a 
state,  violates  as  to  one  taxed  on  the  full 
value  of  his  property,  the  equal  protection 
of  law  guaranteed  by  Const.  U.  S.  Amend. 
14. 

No  difference  in  judgment  as  to  the  value 
of  property,  however  gross,  between  the 
state  board  of  equalization  and  the  court, 
can  be  sufficient  to  impeach  the  valuation 
of  the  board,  but  to  have  such  effect  the 
assessment  must  have  been  fraudulently 
made. 

An  overvaluation  may  be  so  excessive 
and  made  under  such  circumstances  as  to 
justify  the  conclusion  that  it  was  not  hon- 
estly made.     A  wilful  disregard  by  mem- 
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bers  of  the  state  board  of  equalization  of 
a  known  duty  for  the  purpose  of  producing 
a  result  which  could  not  otherwise  have 
been  produced,  may  be  urged  against  an 
assessment  as  a  fraud.  Keokuk  Bridge  Co. 
V.  People,  44  N.  E.  206;  First  National 
Bank  v.  Holmes,  92  N.  E.  893  ;  City  of 
Chicago  V.  Burtice,  24  111.  489  ;  East  St. 
Lauis  cfc.  Ry.  Co.  v.  People,  10  N.  E.  397. 

Members  of  the  state  board  of  equaliza- 
tion are  competent  to  testify  as  to  methods 
followed  in  making  assessments  despite  ob- 
jections that  it  involves  impeachment  of  an 
official  record. 

A  court  of  equity  will  enjoin  the  collec- 
tion of  a  tax  where  the  tax  is  not  author- 
ized by  law,  where  it  is  assessed  on  prop- 
erty not  subject  to  taxation,  and  where  the 
property  has  been  fraudulently  assessed  at 
too  high  a  rate.  Porter  v.  Rockford,  Rock 
Island  df  St.  Louis  R.  R.  Co.,  76  111.  561 ; 
Chicago,  Burlington  df  Quincy  R.  R.  Co. 
V.  Cole,  75  111.  591  ;  Pacific  Hotel  Co.  v. 
Lieb,  83  111.  602  ;  Nexu  Haven  Clock  Co. 
V.  Kochersperger,  51  N.  E.  629;  Calumet 
^  Chicago  Canal  er  Dock  Co.  v.  Stuckarf, 
113  N.  E.  894. 

An  assessment  is  at  too  high  a  rate  within 
the  constitutional  right  to  uniformity,  even 
though  based  on  less  than  the  actual  value, 
when  the  property  is  assessed  at  a  greater 
proportion  of  its  actual' value  than  is  used 
in  the  assessment  of  other  property. 

An  assessment  of  the  capital  stock  of  a 
corporation  is  invalid  where  the  state  board 
of  equalization  has  arbitrarily  disregarded 
its  rules  and  assessed  the  stock  at  a  high 
valuation,  in  disregard  of  its  rules  applied 
to  the  stock  of  other  corporations. — Peo- 
ple's Gaslight  &  Coke  Co.  v.  Stuckart,  121 
N.  E.  629. 

Uniformity — Classification — "Prop- 
erty"— Oil  Leases. — A  case  which  raises 
several  interesting  points,  is  that  recently 
decided  by  the  Kentucky  Court  of  Appeals. 
The  facts  were  that  a  non-resident  owned 
certain  oil  leases  located  on  the  lands  of 
separate  owners.  He  had  opened  wells, 
and  these  were  being  operated  and  the  pro- 
duction tax  on  the  oil  was  being  collected. 
The  Board  of  Supervisors,  after  allowing 
5  acres  of  land  surrounding  each  well,  as- 
sessed the  remaining  leased  land  at  a  total 
siun,  lumping  all  parcels  together. 

Various  objections  were  raised.  It  was 
contended  that  non-residents  were  discrim- 


inated against  by  reason  of  the  fact  that 
while  such  leases  were  taxable  to  every 
owner  under  a  special  statute  (Ky.  Stat., 
vol.  3,  §  4039)  in  the  form  of  list  set  out 
in  full  in  the  general  tax  law  for  residents, 
there  was  no  specific  requirement  to  sched- 
ule these  leases.  The  court  held,  referring 
to  the  constitutional  provision,  that  all 
property,  not  exempted,  should  be  assessed 
(Const.,  §  172),  that  there  could  be  no 
exemption  of  this  property,  even  if  the  re- 
quirement for  listing  this  specific  kind  of 
property  was  omitted ;  and  further,  that 
the  general  provision  in  the  statutes  that 
"  all  real  and  personal  estate  "  should  be 
subject  to  taxation,  unless  exempt  by  the 
Constitution,  conferred  ample  powers  to 
assess  this  property.  They  also  found  in 
the  form  of  schedule  provided  in  the  stat- 
ute an  item  "  value  of  all  property  not 
mentioned,"  which  they  held  in  any  event 
to  cover  this  property. 

Another  contention  pressed  was  that 
these  leases  were  not  "  property "  within 
the  meaning  of  that  word  as  found  in  the 
Constitution ;  that,  being  mere  privileges, 
they  could  not  be  deemed  property  until 
after  wells  had  been  drilled  and  oil  found. 
In  discussing  this,  the  court  makes  helpful 
references  to  the  use  of  this  word  property, 
citing  its  definition  as  previously  made  in 
Commomcealth  v.  Ky.  Distilleries  dfc.  Co., 
143  Ky,  314,  and  those  contained  in  Bou- 
vier's  Latu  Dictionary,  and  an  article  in  32 
Cyc.  648,  declaring  that  the  word  as  used  in 
taxing  statutes  "embraces  everj-thing  which 
is  the  subject  of  ownership  and  has  an  ex- 
changeable value "  unless  limited  by  the 
statute  in  question;  that  under  the  Ken- 
tucky constitutional  and  statutory  provis- 
ions it  embraces  only  "  property  that  has  a 
cash  value  and  may  be  the  subject  of  barter 
and  sale."  Proceeding  to  determine  this 
question,  the  court  holds  that  the  question 
of  whether  these  leases  have  a  market  or 
cash  value  is  one  of  fact,  to  be  decided  as 
other  controverted  facts  are  decided.  The 
decisions  in  JVolf  County  v.  Beckett,  127 
Ky.  252,  and  Mt.  Sterling  Oil  and  Gas  Co. 
V.  Ratliff,  127  Ky.  1,  are  held  to  clearly 
recognize  the  assessable  character  of  these 
leases  covering  undeveloped  territory  which 
have  a  cash  value  and  which  could  be  sold 
at  a  fair  voluntary  sale. 

The  further  claim  was  made  that  these 
leases  should  not  be  assessed  because  the 
oil   production    tax,    imposed  by    §  4223c, 
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Kentucky  Statutes,  was  intended  to  and 
does  include  the  value  of  the  lease  on  the 
property  from  which  the  oil  is  produced. 
The  discussion  of  this  point  opens  up  an 
interesting  field  of  inquiry  as  to  whether  a 
license  tax  or  franchise  tax  may  be  levied 
in  lieu  of  a  property  tax  even  under  a  con- 
stitutional provision  permitting  classifica- 
tion. The  court  holds  that  these  taxes  can- 
not result  in  the  exemption  of  property, 
unless  a  definite  classification  has  been 
made  of  such  property,  which  had  not  been 
done  in  this  case  except  through  the  oil 
production  tax  law.  This  determination 
was  rested  upon  the  decision  in  Levi  v. 
Loiiistnlle,  97  Ky.  394,  decided  under  the 
constitutional  provision  (Const.,  sec.  171) 
previous  to  its  amendment  in  1915,  but  the 
court  holds  that  even  when  classification  is 
provided,  there  is  no  power  to  exempt  tax- 
able property  by  the  adoption  of  a  license 
or  franchise  tax,  unless  a  classification  of 
the  property  so  attempted  to  be  exempted 
is  made,  and  all  similar  property  is  brought 
into  the  class;  that  it  was  no  more  allow- 
able to  substitute  a  license  for  an  ad  valo- 
rem tax  under  the  amendment  permitting 
classification  than  it  was  before  the  amend- 
ment ;  that  the  authority  for  the  produc- 
tion tax  was  not  found  in  the  classification 
amendment  but  in  another  different  section 
(§  181),  expressly  permitting  license  taxes. 
The  cases  sustaining  license  taxes  in  addi- 
tion to  property  taxes  were  reviewed  and 
the  leading  cases  cited. 

Consequently,  the  authority  to  make  the 
assessment  in  question  was  sustained,  but 
the  court  held  that  the  leases  constituted 
separate  pieces  of  property  and  should  have 
been  assessed  separately  and  not  in  a  lump 
sum  as  was  done.  The  case  was  accord- 
ingly sent  back  with  directions  to  proceed 
in  conformity  with  this  view. — Raydiire  v. 
Board  of  Supervisors,  183  Kv.  84  (Adv. 
Sheets),  209  S.  W.  19. 

Credits — Unpaid  Balance  of  Amount 
Due  on  Option  to  Purchase. —  The  na- 
ture of  a  contract  for  the  sale  of  property, 
delivery  to  be  made  in  the  future,  and  the 
character  of  amounts  due  on  the  agreed 
purchase  price,  were  recently  the  subject 
of  a  decision  by  the  Montana  supreme 
court.  It  was  held  that,  under  the  facts  in 
the  case,  the  parties  intended  and  under- 
stood that  the  vendor  granted  only  the  right 
to  exercise  an  option  and  that  it  created  no 


enforceable  indebtedness,  and  therefore  the 
amount  due  and  unpaid  was  not  a  "credit" 
coming  within  the  class  of  taxable  prop- 
erty as  a  .solvent  debt  secured  and  un- 
secured. The  question  was  stated  to  be  a 
new  one  to  the  court,  although  considered 
in  other  jurisdictions,  and  thev  cited  Dallas 
County  V.  Boyd,  116  N.  W.  700;  Griffin  v. 
Board  of  Revieic,  56  N.  E.  397  ;  Tessier  v. 
Nashua,  78  Atl.  495  ;  and  McGregor  v. 
Ireland,  121  Pac.  358,  as  illustrative  cases 
presenting  the  conflicting  views. — ReaJ  v. 
Lewis  and  Clark  County,  178  Pac.  177. 

Exemptions  —  Municipal  Securities. 
— The  question  of  the  right  of  a  state  to 
tax  bonds  of  a  municipal  corporation  there- 
of, was  recently  decided  in  the  negative  by 
the  South  Dakota  supreme  court.  It  was 
conceded  that  there  was  no  express  exemp- 
tion and  that  the  bonds  in  question  were 
"  public  securities,"  the  taxation  of  which 
was  expressly  provided  for.  It  was  fur- 
ther conceded  by  the  court  that  these  bonds 
came  within  the  term  "  property  "  as  used 
in  the  Constitution  and  that,  as  all  "  prop- 
erty," except  that  expressly  exempted,  was 
subject  to  taxation,  "  unless  because  of 
.some  rule  of  public  policy — some  superior 
intervening  right  or  reason — it  will  be  pre- 
sumed that  the  term  '  property,'  as  used  in 
the  Constitution,  was  not  intended  to  in- 
clude public  securities  or  some  class  or 
classes  thereof." 

The  court  further  rejects  the  suggestion 
that  to  tax  such  securities  would  be  to  im- 
pair the  obligation  of  a  contract,  express- 
ing its  full  concurrence  with  the  leading 
authority.  Champaign  County  Bank  v. 
Smith,  7  Ohio  St.  42.  They  suggest  that 
the  courts  which  have  held  that  such  bonds 
were  taxable  under  similar  circumstances, 
have  failed  to  give  due  consideration  to  the 
re.sult  of  such  holdings ;  that  thereby  the 
state,  by  the  exercise  of  one  of  its  func- 
tions— taxation — cripples  another,  quoting 
from  Justice  Marshall  in  Weston  v.  Charles- 
ton, 2  Pet.  449,  468,  and  citing  Pollock  v. 
/".  L.  &  T.  Co.,  157  U.  S.  429,  586;  Pen- 
nick  V.  Foster,  53  S.  E.  773;  In  re  First 
Nat.  Bk.,  160  Pac.  469;  Farmers  Bank  v. 
Minn.,  232  U.  S.  516;  and  Mercantile  Bk. 
V.  Neii'  York,  121  U.  S.  138,  162. 

The  conclusion  is  that  while  the  word 
"  property  "  is  general  enough  to  include 
the  securities,  such  a  meaning  was  not  in- 
tended,  quoting   at    length    from   Slate   v. 
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Board  of  Assessors,  35  La.  Ann.  65 1.  Sum- 
marizing its  view  the  court  says  in  conclu- 
sion : 

"  If  we  were  to  consider  the  bonds  be- 
fore us  merely  as  property  and  disregard 
the  purpose  for  which  they  were  issued — 
disregard  the  fact  that  they  are  govern- 
mental instrumentalities  —  we  should  hold 
them  taxable ;  but  when  we  regard  them 
not  merely  as  property,  but  as  govern- 
mental instrumentalities  of  a  sovereign 
state,  a  superior  intervening  public  policy 
grounded  upon  one  of  the  sovereign  powers 
of  the  state,  compels  us  to  the  conclusion 
(there  being  no  express  language  in  the 
Constitution  to  the  contrary)  that  the  pub- 
lic securities  of  a  state,  and  of  its  counties 
and  municipalities,  were  not  intended  to  be 
included  either  in  the  term  '  property  '  or 
the  term  '  bond  '  as  such  terms  are  used  in 
that  article  of  our  Constitution  relating  to 
taxation." — National  Surety  Co.  v.  Star- 
key,  170  N.  W.  582. 

Market  Value  —  Two  Meanings  of 
THE  Expression.  —  The  meaning  to  be 
given  to  the  expression  "  market  value " 
when  used  in  reference  to  property  which  is 
not  commonly  dealt  with  in  the  market,  and 
how  the  market  value  of  such  property 
shall  be  determined,  has  often  been  found 
a  perplexing  question.  A  recent  decision 
explains  that  the  expression  has  really  two 
distinct  meanings,  one  primary  and  the 
other  figurative,  and  shows  that  this  dis- 
tinction has  a  very  important  bearing  upon 
the  kinds  of  evidence  admissible  to  estab- 
lish such  value.  This  throws  a  much 
clearer  light  upon  the  whole  question.  The 
court  says : 

"  The  term  '  market  value,'  as  the  words 
fairly  import,  indicates  price  established  in 
a  market  where  the  article  is  dealt  in  by 
such  a  multitude  of  persons  and  such  a 
large  number  of  transactions  as  to  stand- 
ardize the  price.  Proof  of  such  a  market 
value  can  only  be  made  by  one  of  the  recog- 
nized methods  of  proving  the  price  current 
in  a  market.  Individual  dealings  are  not 
competent  to  prove  it.  The  term  is,  how- 
ever, frequently  used  in  a  figurative  sense, 
as  meaning  the  fair  or  reasonable  value  of 
the  property — that  is,  such  a  value  as  the 
property  would  have  if  it  were  dealt  in 
according  to  the  practices  of  a  market 
overt.  This  is  the  meaning  which  the  tenn 
usually  has  when  applied  to  real  property. 


To  prove  market  value  when  it  is  used  in 
this  secondary  or  figurative  sense,  it  is 
proper  to  receive  evidence  of  individual 
transactions,  even  offers  made  in  good  faith 
for  property  of  like  character,  the  nature 
of  the  property,  its  location,  its  rental  value, 
the  uses  to  which  it  can  be  put,  and  all  the 
manifold  elements  which  are  admissible  to 
show  the  fair  and  reasonable  value  of  prop- 
erty which  is  not  so  traded  in  as  to  give 
it  a  market  value  in  the  primary'  sense  of 
the  term.  Private  dealings  in  property  can 
never  be  used  to  show  market  value  in  the 
primary  sense,  and  when  used  to  show 
market  value  in  the  sense  of  fair  and  rea- 
sonable value,  individual  transactions  can 
never  be  made  the  sole  basis  for  ascertaining 
such  value.  No  text- writer  or  court  has 
been  discovered  which  supports  any  such 
doctrine.  The  distinction  between  the  two 
meanings  attached  to  the  term  '  market 
value '  is  now  found  in  the  elementary 
works  [Chamberlayne  on  Evidence,  sees. 
2099-h,  2099-i)." 

The  matter  under  investigation  was  a 
proceeding  to  condemn  a  right  of  way  for 
a  telegraph  line  over  a  railroad  right  of 
way. 

"  In  such  a  case,"  the  court  says,  "  all 
that  can  be  done  is  to  aid  the  jury  by  the 
opinions  of  men  who  are  shown  to  have 
opinions  which  will  prove,  in  the  judgment 
of  the  trial  court,  a  help  to  the  jury,  and 
to  present  the  various  features  of  the  prop- 
erty." The  elements  which  witnesses  may 
properly  bring  forward  in  such  a  case  are 
those  which  experienced  and  intelligent 
business  men  would  present  if  they  were 
negotiating  with  respect  to  the  property  in 
question  {Boom  Co.  v.  Patterson,  98  U.  S. 
403 ;  United  States  v.  Chandler-D unbar 
Co.,  229  U.  S.  53,  77).  When  the  minds 
of  jurymen  have  been  enlightened  by  such 
evidence  and  opinions,  their  composite 
judgment  constitutes  the  '  fair  compensa- 
tion '  referred  to  in  our  constitutions. 
Judges  cannot  properly  make  a  schedule  of 
the  elements  which  may  be  brought  before 
a  jury  by  experienced  men  to  aid  them  in 
making  their  assessments.  The  rule  and 
the  elements  for  its  application  must  be 
adapted  to  the  subject  matter  that  is  under 
investigation."  —  North  Am.  Tel.  Co.  v. 
Nor.  Pac.  Ry.  Co.,  254  Fed.  417. 

Special  Assessments  —  Foot-Front 
Method — Notice. — Assessments  for  pav- 
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iiig  levied  upon  adjacent  property  pursuant 
to  the  charter  provisions  of  St.  Louis  were 
recently  attacked  upon  the  ground  that  no 
opportunity  was  given  the  property  owner 
to  be  heard  as  to  the  validity  and  apportion- 
ment of  the  assessment  and  because  the 
effect  of  the  assessment  was  to  cast  upon 
complainant  an  unreasonable  and  arbitrary 
burden.  The  validity  of  the  assessments 
was  upheld  by  the  state  supreme  court 
(269  Mo.  546)  and  the  case  was  taken  to 
the  United  States  Supreme  Court  on  writ 
of  error. 

The  court  refers  to  previous  litigation 
involving  the  validity  of  the  "  foot-front  " 
method  of  assessment,  resulting  in  its  ap- 
proval {Cast  Realty  Co.  v.  Schneider  Gran- 
ite Co.,  240  U.  S.  55;  245  U.  S.  288). 
Whether  the  lack  of  notice  and  opportunity 
to  be  heard  was  a  valid  objection,  was  held 
to  depend  upon  the  authority  under  which 
the  assessment  was  made.  If  made  in  ac- 
cordance with  a  fixed  rule  adopted  by  a 
legislative  act,  a  property  owner  is  not  en- 
titled to  be  heard  in  advance  on  the  ques- 
tion of  the  amount  and  extent  of  the  assess- 
ment and  the  benefits  conferred  {French  v. 
Barber  &^c.  Co.,  181  U.  S.  324;  Embree 
V.  Kansas  City  Road  District,  240  U.  S. 
242 ;  Wagner  v.  Baltimore,  239  U.  S.  207, 
217,  218).  As  the  charter  of  the  city  of 
St.  Louis  was  adopted  by  direct  vote  of  the 
people,  under  constitutional  authority,  as- 
sessments made  pursuant  thereto  were  held 
to  be  legislative  in  character,  and  hence  no 
previous  notice  or  preliminary  hearing  as 
to  benefits  was  necessary. 

On  the  question  of  arbitrary  action  and 
abuse  of  power,  resulting  in  lack  of  due 
process,  the  court  was  evidently  content  to 
follow  the  state  court,  wliicli  found  no  evi- 
dence to  sustain  the  contentions  made  in 
this  regard. — Withnell  v.  Ruecking  Const. 
Co.,  U.  S.  Sup.  Ct.,  March  3.  1919. 

Priority  of  Lien  for  Taxes  in  Bank- 
ruptcy Proceedings. — At  the  time  of  the 
appointment  of  a  receiver  in  bankruptcy, 
taxes  assessed  upon  the  bankrupt's  personal 
property  for  three  years  were  due  the  city 
of  Richmond,  Virginia,  for  which  it  had 
not  distrained,   although  having  authority 


to  do  so.  Two  or  three  days  prior  to  the 
appointment,  the  bankrupt's  landlord  levied 
a  distress  warrant  upon  its  goods  and  chat- 
tels on  account  of  arrears  of  rent.  The 
question  before  the  court  was  whether  this 
claim  was  entitled  to  priority  over  the 
taxes.  The  lower  court  answered  in  the 
affirmative  (240  Fed.  545). 

The  city  claimed  priority  under  section 
64-a  of  the  Bankruptcy  Act,  Avhich  pro- 
vides that  the  "  court  shall  order  the  trus- 
tee to  pay  all  taxes  legally  due."  The 
landlord  maintained  that  his  lien  was  pro- 
tected by  section  67-d  of  the  act  which 
provides  that  liens  recorded  "  shall  not  be 
affected  by  this  act,"  and  also  that  under 
Virginia  law  such  a  lien  was  superior  to 
the  inchoate  one  which  the  city  had  not 
perfected. 

The  court  referred  to  the  decision  of  the 
state  supreme  court  that  the  city  had  no 
lien  for  past  due  taxes  upon  these  goods 
and  chattels  when  the  receiver  took  posses- 
sion, as  announced  in  Jackson  Coal  Co.  v. 
Phillips  Line,  114  Va.  40,  and  hence  that 
section  64-a  of  the  act  above  referred  to, 
must  be  read  in  view  of  the  positive  pro- 
visions of  section  67-d,  and  that  Congress 
did  not  intend  that  its  provisions  should  be 
held  to  place  taxes  ahead  of  a  lien  which 
by  the  state  law  was  superior  to  the  lien  for 
taxes. — City  of  Richmond  v.  Bird  dfc,  U. 
S.  Sup.  Ct.,  March  3,  1919. 

Bank  T.\xation.  —  The  U.  S.  Supreme 
Court,  on  January  7,  1919,  dismissed  the 
appeal  in  the  case  of  Magnolia  Bank  v. 
Board  of  Supervisors  on  the  authority  of 
§  237,  Judicial  Code,  as  amended  by  Ch. 
448,  39  S.  L.  726,  Sept.  6,  1916.  (See 
Bulletin  II,  82  and  72  So.  697.) 

Governmental  Agencies.  —  On  Jan- 
uary 27,  1919,  the  U.  S.  Supreme  Court 
reversed  the  judgment  of  the  state  court  in 
Large  Oil  Co.  v.  Howard,  upon  the  author- 
ity of  Choctaw  cy=  Gulf  R.  R.  Co.  v.  Har- 
rison (235  U.  S.  292)  ;  Ind.  Ter.  Ilium. 
Oil  Co.  V.  Oklahoma  (240  U.  S.  522),  cit- 
ing also  Oklahoma  v.  Oil  Cos.  (247  U.  S. 
503.— See  Bull.  II,  232  and  163  Pac.  537. 


BOOK  REVIEWS 


MONTGOMERY'S  INCOME 
TAX  PROCEDURE  i 

It  is  sufficient  merely  to  announce  the 
appearance  of  the  new  edition  of  Col. 
Montgomery's  book ;  to  describe  it,  much 
less  to  "  review  "  it,  are  both  unnecessary 
and  unimportant.  The  earlier  editions  have 
established  the  authoritative  and  helpful 
character  of  the  volume  and  have  made  it 
almost  if  not  quite  an  essential  part  of  the 
equipment  of  everyone  having  a  respon- 
sibility for  intelligent  compliance  with  the 
requirements  of  the  present  federal  tax 
laws.  For  the  work  is  not  merely  an  in- 
come tax  manual;  it  deals  fully  and  ex- 
haustively with  the  proiits  tax  schedule  as 
well  as  with  the  capital  stock  tax  as  they 
appear  in  the  recent  enactment  by  Con- 
gress known  as  the  Revenue  Act  of  1918 
which  was  approved  February  24,  1919. 

Members  of  this  Association  will  recall 
that  Col.  Montgomery  was  a  member  of  the 
committee  which  made  the  report  to  the 
1915  conference,  on  the  income  tax  law. 
The  recommendations  of  that  committee 
have  now  virtually  all  been  adopted  in  the 
present  form  of  that  law.  He  took  an  active 
part  in  the  deliberations  of  that  committee 
and  his  familiarity  with  the  technical  ac- 
counting details  was  most  decidedly  helpful 
to  the  other  members. 

The  present  edition  ties  the  experience 
under  the  previous  acts  to  the  provisions 
of  the  present  act  in  a  definite  manner  so 
that  under  each  section,  the  text  of  the  law, 
the  entire  body  of  administrative  rulings, 
the  court  interpretations  and  the  practical 
observations  of  the  trained  accountant  and 
lawyer,  appear  together.  This  treatment 
will  commend  itself  to  one  who  has  occa- 
sion to  deal  exhaustively  with  the  subject, 
and  under  existing  rates  superficial  study  is 
out  of  the  question. 

One  of  the  chief  characteristics  of  this 
edition  is  the  repeated  interjection  of  prac- 
tical hints  for  the  handling  of  accounts  so 
as  to  produce  results  which  will  meet  the 
requirements  of  the  law  and  the  regulations 

^  Income  Tax  Procedure — 1919,  by  Robert  H. 
Montgomery  of  New  York  City,  attorney-at-law 
and  C.  P.  A. ;  pp.  979.  Price,  $6.00.  The  Ronald 
Press,  New  York. 


and  at  the  same  time  protect  the  taxpayer 
from  the  machinery  of  a  system  of  account- 
ing which  may  not  at  all  points  harmonize 
with  the  arbitrary  requirements  of  the 
statute  and  which  would,  if  followed 
blindly,  work  injustice  and  involve  the  tax- 
payer in  the  expense  and  labor  of  claims 
and  appeals. 

The  book  is  largely  increased  in  size  over 
the  last  edition,  containing  over  1000  pages, 
and  yet  it  is  not  bulky,  and  a  careful  and 
complete  index  enables  ready  reference  to 
any  point  of  inquiry. 

Not  the  least  interesting  to  our  members 
is  the  introduction,  which  the  author  says  is 
largely  the  work  of  our  member,  Professor 
Robert  M.  Haig,  of  Columbia  University. 
He  gives  a  concise  and  yet  a  comprehensive 
review  of  the  history  of  income  tax  legisla- 
tion with  definite  references  to  the  various 
federal  acts  as  well  as  to  the  state  income 
tax  laws.  This  introduction  will  be  found 
helpful  to  those  whose  duties  involve  a  con- 
sideration of  the  fiscal  needs  of  the  various 
states. 

The  chapters  on  withholding  at  source, 
fiduciaries  and  non-resident  aliens  are 
largely  the  work  of  Mr.  James  Rattray,  of 
the  Guaranty  Trust  Company,  and  thus 
these  matters  are  discussed  and  explained 
by  one  whose  duties  have  been  to  deal  prac- 
tically with  them.  The  book  is  bound  in 
flexible  covers,  is  well  printed,  and  is  what 
we  would  call  a  "  comfortable  "  volume  to 
handle.— A.  E.  H. 

HOLMES  FEDERAL  INCOME 
AND  PROFITS  TAXES  1 

^  Holmes  Federal  Income  Tax,  War-Profits  and 
Excess-Profits  Taxes — including  stamp  taxes,  cap- 
ital stock  tax,  tax  on  employment  of  child  labor, 
tax  on  undistributed  profits,  by  George  E.  Holmes, 
of  the  New  York  Bar;  pp.  1023.  Price,  $6.00. 
Callaghan  and  Company,  Chicago. 

When  income  taxes  are  mentioned,  we 
naturally  think  of  George  E.  Holmes,  a 
member  of  the  original  Income  Tax  Com- 
mittee of  this  Association  which  reported 
in  1915  and  a  member  of  our  present  Com- 
mittee on  Federal  Taxation.  He  originated 
the  remarkably  efficient  Income  Tax  Ser- 
vice of  the  Corporation  Trust  Company  and 
conducted  it  from  the  start  in  1913  to  1918, 
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•when  he  entered  private  law  practice, 
specializing  in  tax  questions. 

The  first  edition  of  tlie  book  which  bears 
his  name,  readily  established  itself  as  an 
authoritative,  practical  interpretation  of 
federal  tax  law  and  practice,  and  the  new 
edition  just  issued  comes  as  near  as  any- 
thing to  being  indispensable  to  the  federal 
taxpayer. 

The  reviewer  speaks  personally  when  he 
acknowledges  his  own  sense  of  obligation 
to  the  author,  evidenced  in  many  ways  and 
particularly  in  affording  him  the  help  and 
comfort  in  the  midst  of  the  perplexities  of 
private  practice,  which  he  obtained  from 
the  first  edition.  Now  the  second  edition, 
just  issued,  comes  as  a  sedative  at  a  time 
when  the  complexity  of  federal  taxation 
seems  raised  to  the  Nth  power. 

To  be  of  value  to  taxpayers  making  re- 
turns this  year  it  was  necessary  to  have  the 
book  ready  for  distribution  very  soon  after 
the  passage  of  the  Act  of  Congress  and  the 
publication  of  the  new  Regulations  45  by 
the  Treasury  Department,  yet  the  book  con- 
tains a  full  discussion  even  of  these  very 
recent  regulations.  Another  unusual  fea- 
ture is  the  exhaustive  treatment  of  the  sub- 
ject of  non-resident  aliens  and  foreign  cor- 
porations. The  chapters  on  allowable  de- 
ductions are  complete  and  well  arranged, 
while  that  on  the  war-profits  and  excess- 
profits  taxes  contains  detailed  and  careful 
treatment  of  these  intricate  and  technical 
parts  of  the  act.  For  the  lawyer,  the  chap- 
ters on  the  constitutionality  and  construc- 
tion of  the  law  should  prove  of  use. 

Mr.  Holmes  has  realized  that  many  pro- 
visions of  the  former  law  which  are  no 
longer  in  force,  will  be  important  for  some 
years  to  come  and  has  included  in  his  book 
chapters  on  such  .subjects  as,  for  instance, 
the  tax  on  undistributed  net  income  of  cor- 
porations. The  book  also  contains  chapters 
on  the  Stamp  Tax  and  the  Capital  Stock 
Tax,  as  well  as  a  brief  but  clarifying  dis- 
cussion of  the  tax  on  Employment  of  Child 


Labor.  Throughout  the  book  discussions 
of  puzzling  points — and  nearly  all  are  puz- 
zling —  are  presented  in  simple  language 
and  with  copious  references  to  authorities 
and  original  court  and  departmental  de- 
cisions. 

In  the  uncertain  and  undeveloped  state 
of  the  law  no  textbook  on  this  subject  can 
perhaps  be  wholly  satisfactory,  either  to 
author  or  reader,  but  it  is  not  too  much  to 
say  that  at  the  present  time  the  book  should 
be  invaluable  to  all  who  have  occasion  to 
consult  such  a  work.  It  is  fully  indexed 
and  contains  besides  an  alphabetically  ar- 
ranged table  of  the  leading  court  decisions 
covering  the  period  from  the  date  of  the 
Civil  War  acts  down  to  the  very  latest  de- 
cisions rendered  during  the  present  term  of 
the  United  States  Supreme  Court. — A.  E.  H. 


A  large  number  of  exceedingly  helpful 
booklets  on  the  federal  Revenue  Act  of 
1918  issued  by  banks,  trust  companies, 
financial  houses  and  others,  have  been 
kindly  supplied  us.  As  these  are  all  very 
helpful,  containing  in  most  cases  explana- 
tory notes,  charts  and  miscellaneous  infor- 
mation, we  are  glad  to  express  our  appre- 
ciation and  list  the  donors  for  the  benefit 
of  members  who  may  wish  to  secure  them, 
as  follows : 

Bankers  Trust  Company 

Corporation  Trust  Company 

Empire  Trust  Company 

Guaranty  Trust  Company 

Halsey  Stuart  and  Company 

Harris,  Forbes  and  Company 

Irving  National  Bank 

National  Bank  of  Commerce 

National  City  Company 

New^  York  Trust  Company 

— all  of  New  York 

First  National  Bank,  Trust  and  Sav- 
ings Company,  Cleveland 

K.  K.  Kennan,  Milwaukee 

Lee  Higginson  and  Company,  Boston. 


RECENT  PUBLICATIONS 


EDITED   BY  HARLEY  L.   LUTZ 

Oberlin,  Ohio 

[Owing  to  illness  of  Professor  Lutz,  these  notes  have  been  furnished  by  the  editor  of  the  Bulletin] 


Alabama.  Report  of  the  state  board  of 
equalization  from  September  14,  1915,  to 
October  1,  1918.     102  p. 

This  board  recommends  inheritance  and  income 
taxation  and  classification  of  tangible  property. 
It  suggests  that  the  "  archaic  general  property 
tax  of  Alabama  should  be  dispensed  with,  and 
favors  Professor  Bullock's  plan  of  imposing  a  tax 
on  all  incomes  and  then  taxing  all  tangible  prop- 
erty under  a  proper  classification.  There  is  also 
a  general  discussion  of  franchise  and  license  taxes. 

American  Economic  Association.  Re- 
port of  the  committee  on  war  finance.  The 
American  Economic  Revieiv,  IX,  1  (March, 
1919),  Supplement  no.  2.     142  p. 

This  committee  consisted  of  twelve  leading 
economists  from  all  parts  of  the  country,  and  was 
divided  into  five  sub-committees  to  deal  individ- 
ually with  the  following  subjects :  income  and 
excess  profits  taxes ;  consumption  and  other  in- 
direct taxes ;  land  and  capital  taxes ;  public 
credit;  and  the  fiscal  aspects  of  credit  and  cur- 
rency. The  report  embodies  thorough  and  deep- 
sighted  criticism  of  existing  federal  tax  laws  and 
presents  detailed  discussion  of  proposed  ways  and 
means  of  providing  revenue  and  of  promoting 
sound  fiscal  policies  not  only  in  time  of  war  but 
in  the  immediate  post-war  transition  period. 

BiDWELL,  Frederick  D.  Taxation  in 
New  York  State.  Albany,  N.  Y.  1918. 
301  p. 

Contains  several  chapters  giving  an  interesting 
history  of  the  origin,  reason  for  and  operation  of 
various  sources  of  taxation  in  New  York  State. 
The  first  chapter  treats  with  colonial  taxation  and 
extends  from  the  days  of  the  Dutch  colony  of  New 
Netherlands  to  the  close  of  the  Revolutionary 
War.  Then  follow  chapters  on  internal  improve- 
ments, public  education,  early  sources  of  state 
revenue,  state  expenditures,  exemptions,  special 
assessments,  unearned  increment,  income  taxes,  etc. 
These  chapters  give  some  general  ideas  of  the 
various  kinds  of  property  which  have  been  the 
subject  of  taxation.  There  are  chapters  on  "  Un- 
taxing buildings  "  and  "  The  fallacv  of  the  single 
tax." 

Mr.  Bidwell  is  statistician  of  the  state  tax  de- 
partment and  has  made  a  close  study  of  the  sub- 
ject for  over  twenty  years. 

California.  Biennial  report  of  the 
state  controller  for  the  sixty-eighth  fiscal 
year,  ending  June  30,  1918.  Sacramento. 
1918.     284  p. 

Recommends    state    aid    in    reconstruction    and 


employment  and  vocational  education  of  dis- 
charged soldiers.  Discusses  federal  encroach- 
ments on  state  taxing  powers  in  corporation,  in- 
come, and  inheritance  taxation.  The  1919  budget 
submitted  is  reduced  by  two  and  a  half  million 
dollars  from  the  191 7  appropriation. 

Chassell,  E.  D.  Leakage  of  national 
cash.  Farm  Mortgage  Bankers  Association 
of  A?nc7-ica.     January,  1919.     pp.  3-34. 

A  criticism  of  the  Federal  Farm  Loan  act. 
These  federal  farm  loan  bonds  prove  to  be  a 
direct  and  heavy  burden  on  the  American  people. 
In  the  first  place,  they  are  tax-exempt,  and  not 
only  afford  the  rich  inv-estor  the  opportunity  to 
avoid  payment  of  his  just  dues  to  the  national 
and  local  governments,  but  compete  with  the  lib- 
erty bonds.  They  do  not  accomplish  the  end 
sought,  namely,  of  producing  more  food,  for  90 
per  cent  are  used  to  pay  off  existing  mortgages. 
And,  furthermore,  they  do  not  help  the  class  of 
people  that  ought  to  be  helped.  Large  loans  are 
favored  and  the  wealthier  class  of  farmers  are 
aided,  instead  of  the  small  farmers.  An  amend- 
ment to  this  act  should  be  pushed  immediately. 

Colorado.  Seventh  annual  report  of  the 
Colorado  tax  commission  to  the  governor, 
treasurer,  and  legislature.     1919.     166  p. 

Recommends  that  the  income  tax  be  levied  in 
Colorado,  as  measuring  "  tax-paying  ability,"  and 
that  this  be  extended  to  the  salaries  of  public 
officials  as  well  as  others.  Favors  lengthening 
the  term  of  elective  officers  to  not  less  than  four 
years.  Wants  power  of  equalization  vested  in  the 
tax  commission. 

Commissioner  of  Internal  Revenue. 
Statistics  of  income  for  1916.  Washington. 
1918.     391  p. 

Contains  elaborate  tables  relating  to  both  cor- 
porate and  personal  income.  The  latter  are  anal- 
yzed from  the  standpoint  of  class  distribution, 
occupation,  returns  by  states  and  by  source, 
whether  from  personal  service  or  property. 

Connecticut.  Tax  Commissioner.  In- 
formation relative  to  the  assessment  and 
collection  of  taxes.    Hartford.    1918.    48  p. 

Contains  statistics  showing  "the  methods  and 
manner  of  assessment  and  collection  of  taxes  aiid 
the  amount  of  such  taxes  levied  and  collected  in 
the  several  towns,  cities,  and  boroughs." 

Connecticut.    Report  of  the  tax  com- 
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niissioner  for  the  biennial  period  1917  and 
1918,  including  quadrennial  statement  of 
property  exempted  from  taxation.    269  p. 

Contains  an  able  discussion  of  Connecticut's  new 
tax  legislation ;  the  work  of  the  tax  officials,  with 
suggestions  and  criticism;  the  administration  of 
the  inheritance  tax,  with  graphs,  discussion  of  the 
question  of  domicile,  convej'ances,  and  court  cases ; 
suggestions  as  to  tax  limitation ;  excess  of  mort- 
gage over  assessed  valuation ;  and  recommenda- 
tions in  detail  for  future  tax  legislation. 

Illinois.  Constitutional  conventions  in 
Illinois.  Springfield,  111. :  Legislative  Ref- 
erence Bureau.     1918.     156  p. 

A  discussion  of  taxation  in  Illinois,  pages  86 
to  96. 

Indiana.  Bulletin  of  the  state  board  of 
tax  commissioners  for  the  year  1918.  In- 
dianapolis, 1918.     233  p. 

Shows  assessment  and  distribution  of  values  of 
certain  corporations. 

Levine.  Louis.  The  taxation  of  mines 
in  Montana.  New  York.  Huebsch.  1919. 
141  p. 

This  monograph  is  a  detailed  and  scientific 
study  of  mine  taxation  in  Montana.  It  explains 
the  system  of  mine  taxation  employed  in  the  state 
and  traces  its  operation  in  concrete  cases ;  these 
cases  it  then  examines  in  the  light  of  general 
principles  of  taxation  and  of  methods  of  mine 
taxation  that  have  been  used  or  are  now  in  use  in 
other  states. 

Library  of  Congress.  War  taxation  of 
incomes,  excess  profits,  and  luxuries  in  cer- 
tain foreign  countries.  Legislative  Refer- 
ence Division  :  Library  of  Congress.    128  p. 

This  pamphlet  was  printed  for  the  use  of  the 
Mouse  Committee  on  Ways  and  Means,  and  con- 
tains a  s>'nopsis  of  the  income  tax  acts  of  Great 
Britain,  Canada,  and  France,  and  similar  sum- 
maries for  the  excess  profits  tax  laws  of  various 
countries. 

Michigan.  Report  of  the  board  of  state 
tax  commissioners  and  state  board  of  asses- 
sors, 1917-1918.     1919.    81  p. 

Contains  a  complete  description  of  the  tax  sys- 
tem and  the  powers  and  duties  of  the  tax  com- 
missioners of  Michigan.  It  is  recommended  that 
an  income  tax  be  levied  on  entire  income  from  all 
sources,  without  classification,  the  rate  to  be  jiro- 
gressive,  and  the  tax  to  be  collected  from  the  tax- 
payer only — none  collected  at  source.  State,  not 
local,  officials  to  administer  the  tax. 

Michigan.      Report    of    tlie    Michigan 

budget  commission  of  inquiry.   1918.  280  p. 

The  commission,  appointed  by  the  governor  in 


1017,  presents  a  full  discussion  of  the  advantages 
of  a  budget  system  over  the  prevailing  "  invisible 
government "  system.  In  particular  it  recom- 
mends uniform  accounting,  supervision  of  print- 
ing, central  purchasing  agency,  and  changes  in 
departmental  work.  A  proposed  law  providing 
for  a  budget  system  is  given. 

Minnesota.  Sixth  biennial  report  of 
the  tax  commission  to  the  governor  and 
legislature  of  the  state  of  Minnesota. 
1918.     153  p. 

One  of  the  recommendations  made  in  this  re- 
port is  that  in  connection  with  the  taxation  of 
telephone  companies.  The  telephone  companies  of 
the  state,  it  is  suggested,  might  be  divided  into 
four  classes  and  taxed  at  graduated  rates  on  gross 
earnings.  It  is  believed  that  these  graduated 
rates  on  gross  earnings  "  will  impose  an  average 
tax  on  each  class  of  companies  fairly  equivalent 
to  what  they  would  pay  if  the  tax  were  imposed 
directly  on  the  value  of  the  property." 

Other  changes  recommended  are :  An  amend- 
ment to  exempt,  partially  or  totally,  household 
goods,  agricultural  products  in  the  possession  of 
the  producer,  and  tools,  implements  and  machin- 
ery ;  to  create  the  office  of  county  assessor  to  take 
the  place  of  the  present  local  assessors  in  each 
county ;  and  a  law  requiring  the  true  considera- 
tion to  be  stated  in  each  real  estate  conveyance. 

Missouri.  First  biennial  report.  State 
tax  commission  budget  for  years  1919- 
1920.  Fiftieth  general  assembly.  State  of 
Missouri.     1919.     159  p. 

In  three  parts :  financial,  descriptive,  and  rec- 
ommendatory. Parts  I  and  II  deal  with  actual 
and  estimated  receipts  and  expenditures  of  the 
various  state  departments.  Part  III  recommends 
a  more  business-like  program  than  has  hitherto  ' 
prevailed  in  Missouri,  and  proposes  ways  of 
amending  the  constitution  to  accomplish  these 
ends. 

New  Hampshire.  Eighth  annual  re- 
port of  the  New  Hampshire  state  tax  com- 
mission.     Tax    year    of    1918.      Concord. 

1918.  199  p. 

Contains  a  digest  of  the  Model  Tax  System 
proposed  by  this  Association,  and  a  few  of  the 
addresses  read  at  the  Conference  of  the  Associa- 
tion of  New  Hampshire  Assessors,  December  19, 
20,  1917. 

Rhode  Island.  Seventh  annual  report 
of  the  board  of  tax  commissioners  made  to 
tlie  governor  of  the  state  of  Rhode  Island. 

1919.  53  p. 

Recommends  requiring  a  biennial  rather  than 
an  annual  report ;  repeal  or  amendment  of  the 
tax  on  bank  shares  so  that  the  revenue  derived 
from  this  tax  will  be  larger ;  uniform  date  for 
assessment  considered  necessary  for  advantageous 
administration. 
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AT  LAST— THE  CONFERENCE 

After  full  consideration  and  in  response 
to  the  undoubted  sentiment  of   the  mem- 
bers, the  Executive  Committee  determined 
to  hold   the    12  th  conference  this  spring. 
Upon  the  reaching  of  this  conclusion,  the 
officers  set  about  to  select  the  place  and  the 
exact  time,  and  it  appeared  that  satisfac- 
tory   local    accommodations    in    St.    Louis 
could  not  be  made  by  reason  of  our  uncer- 
tainty as  to  the  time  Avhen  immediate  de- 
cision was  necessary.    Numerous  other  con- 
ventions were  scheduled  in  that  city  and 
the  long-drawn-out  legislative  session  (still 
under  way)   rendered  it  impossible  for  the 


Missouri  officials  to  give  the  necessary  time 
and  attention  to  the  matter.  For  these 
reasons,  among  others,  it  was  determined  to 
hold  the  conference  in  Chicago,  in  response 
to  earnest  solicitations  of  our  Illinois 
friends.  We  therefore  have  communicated 
with  Governor  Lowden,  who  assures  us  of 
his  cordial  interest  in  the  conference  and 
who  has  issued  the  usual  invitations  to  the 
chief  executives  of  the  states  and  provinces. 
It  is  most  fortunate  that  we  shall  meet 
under  such  thoroughly  satisfactory  arrange- 
ments as  are  thus  assured  us.  Governor 
Lowden  has  always  appreciated  the  impor- 
tance of  business-like  management  of  fiscal 
matters,  evidenced  by  what  has  been  done 
in  Illinois  in  the  way  of  the  reorganization 
and  consolidation  of  state  departments 
under  the  efficient  direction  of  Director  of 
Finance  Wright.  He  is  at  the  present  time 
concerning  himself  with  taxation  proposals 
now  pending  in  the  legislature.  It  is  cer- 
tain that  much  mutual  advantage  will  be 
derived  by  the  members  and  delegates  from 
the  meetinsf  at  Chicago. 


Most  satisfactory  arrangements  have 
leen  made  for  hotel  accommodations  at  the 
Hotel  La  Salle,  La  Salle  at  Madison  street. 
The  sessions  will  be  held  in  the  East  Room 
on  the  Mezzanine  floor. 


Doubtless  members  will  find  it  more 
satisfactory  to  make  their  own  arrange- 
ments for  rooms,  but  Mr.  H.  W.  Paddock, 
212  West  Washington  street,  has  kindly 
offered  to  assist  anv  who  may  desire  it. 


The  rates  at  the  La  Salle  run  from  $2 
up  without  bath  and  $3  up  with  bath,  for 
one  person.     The  corresponding  rates  for 
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two  persons  are  $3  and  $5.     Other  nearby  The  matter  of  the  appointment  of  official 

hotels  are :  delegates  is  something  which  members  can 

ivithout      7i<Uh  greatly    facilitate   through   communicating 

„  ,  ,    ci.              T^     1  1  1.        ,     ^'^'^^         ^^^'^  ^^'ith  the  governor,  the  state  taxing  officials 

Hotel    bherman,    Randolph    and  ,            °.  ,             >       t,                 i     ? 

Clark  Streets—  °^  ^^""^  presidents  of  colleges  and  of  associa- 

one  person $2.00       $2.50  tions  of  chartered  public  accountants.     It 

two  persons    3.00         4.00  is    assumed    that    appointments    heretofore 

New      iMorrison,     Madison      and  made  will  hold  gOOd. 
Clark  Streets — 

one  person 2.00 

two  persons    3.00  Suggestions  for  discussion  on  the  pro- 

Brevoort,  120  West  Madison  gram  will  be  welcomed  by  the  Secretary. 
Street — 

one  person 2.00  2.50 

two  persons 3.00         4-00  l^^    everybody    circulate    news    of    this 

These,  with  the  Congress  Hotel,  the  Audi-  conference  and  aid  in  making  it  a  great 

torium,  and  the  Blackstone,  are  the  leading  success.     It  is  to  be  remembered  that  the 

downtown  hotels.  conference  is  open  to  all  without  qualifica- 

tion,  whether  members  of  the  Association 

It   is  hoped   that   all  members   will   ar-  or  delegates  or  not.     The  fullest  possible 

range  to  reach  Chicago  Monday  night,  June  discussion  of  the  important  fiscal  problems 

16th,  so  that  registration  may  be  disposed  now  confronting  the  states  and  the  nation 

of  and  an  opportunity  given   for  general  is  greatly  to  be  desired.    The  program  fol- 

renewal  of  acquaintances.  lows. 


PROGRAM  OF  TWELFTH  ANNUAL  CONFERENCE 


ON 


TAXATION 

HOTEL  LA  SALLE 

La  Salle  at  Madison  Street 

CHICAGO,  ILLINOIS 

June  16-20,  191Q 
UNDER  THE  AUSPICES  OF 

THE  NATIONAL  TAX  ASSOCIATION 


Monday  Ebening,  June  t6 

REGISTRATION   OF  DELEGATES  AND   MEMBERS 

Registration  Office — Mczanine  Floor,  La  Salle  Hotel 

Tuesday  Morning,  June  17,  9:30  o'clock 
INFORMAL  RECEPTION 

Members,  delegates,  visitors  and   ladies  accompanying  them,  are  invited  and  urged  to  meet 
and  get  acquainted  and  renew  acquaintances. 


No  8]  MAY,  1919  19:. 

FIRST  SESSION 

Tuesday  Morning,  'June  17 ,  at  10:30  o'clock 

1.  Organization  of  the  Conference. 

2.  Addresses  of  welcome  and  responses. 

ILLINOIS  TAX  PROBLEMS 

3.  Discussed  by  W.  T.  Abbott,  Vice-President,  Central  Trust  Company  of  Illinois ;  Douglas 

Sutherland,  Secretary  Civic  Federation  of  Chicago  ;  and  others. 

GENERAL  DISCUSSION 
SECOND  SESSION 

Tuesday  Afternoon,  June  /7,  at  2  o'clock 

STATE  TAX  PROBLEMS,  WITH  REMEDIES,  APPLIED  AND  SUGGESTED 

1.  The  Taxation  of  Banks. 

Milton  W.  Harriso.n,  Secretary  Savings  Bank  Section,  American  Bankers'  Association, 

2.  Recent  Tax  Legislation  in  Missouri. 

IsiDOR  LOEB,  University  of  Missouri. 

3.  Indiana. 

John  B.  Phillips,  Indiana  University,  former  State  Tax  Commissioner  of  Colorado. 

4.  Arkansas. 

George  Vaughan,  State  Senator. 

5.  Montana. 

John  Edgerton,  Executive  Assistant  to  State  Board  of  Equalization,  formerly  Secretary 
State  Tax  and  License  Commission. 

THIRD  SESSION 

Tuesday  Evening,  June  17 ,  at  8  o'clock 
ROUND  TABLE  DISCUSSION 

FOURTH  SESSION 

Wednesday  Morning,  June  t8,  at  10  o'clock 

1.  Registration  Taxes  on  Intangibles,   with  special  reference  to  the  Connecticut  Chose-in- 

Action  Tax. 
Fred  R.  Fairchild,  Yale  University,  former  Secretary  National  Tax  Association. 

2.  The  Tax  on  Investments  in  New  York. 

James  A.  Wendell,  Deputy  State  Comptroller  of  New  York. 

3.  An  Analytical  Study  of  the  Workings  of  the  General  Property  Tax  in  a  Selected  County  of 

Missouri. 
W.  F.  Gephart,  Washington  University. 

4.  The  Codification  of  Tax  Laws,  with  special  reference  to  Iowa,  and  Suggestions  for  Uni- 

formity among  the  States. 
John  E.  Brindley,  Iowa  State  College. 

DISCUSSION 
FIFTH  SESSION 

Wednesday  cMftemoon,  June  18,  at  2  o'clock 

1.  Some  Constitutional  Aspects  of  Taxation. 

Frederick  N.  Judson. 

2.  Observations  on  State  Taxation  of  Railroads  under  Government  Operation  and  Control. 

James  M.   Gray,  Brooklyn,  N.  Y.     Author  of  Gray's  Limitations  of  Taxing  Power 
and  Public  Indebt-dtt  ss. 

3.  State  Excises  on  Foreign  Corporations. 

Thomas  Reed  Powell,  Columbia  University  Law  School. 

4.  Tax  and  Debt  Limitation  Laws. 

William  H.  Hoyt,  Attorney  at  Law,  New  York  City. 

DISCUSSION 
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SIXTH  SESSION 

Wednesday  Evening ,  June  id,  at  8  o'clock 

THE  TAXATION  OF  INCOMES 

1.  Administrative  Aspects  of  the  Federal  Income  Tax. 

Daniel  C.  Roper,  United  States  Commissioner  of  Internal  Revenue. 

2.  Sources  of  Federal  Revenue. 

Dr.  Thom.vs  S.  Ad.\ms,  Chairman  Advisory  Tax  Board,  Bureau  of  Internal  Revenue. 
Former  Secretary  National  Tax  Association. 

3.  Report  of  Committee  on  Federal  Taxation. 

Thomas  E.  Lyons,  Member  Wisconsin  Tax  Commission,  Chairman. 

4.  State  Income  Taxation,  with  Special  Reference  to  the  New  York  Income  Tax  Law. 

Laurence  A.  Tanzer,  Counsel  to  Joint  Legislative  Committee  on  Taxation  of  New 
York  Legislature,  1919. 

DISCUSSION 
SEVENTH  SESSION 

Thursday  Morning,  June  i9,  at  tO  o'clock 

iReport  of  the  Model  Tax  System  Committee. 

Charles    J.    Bullock,   Harvard   University,    President    National    Tax    Association, 
Chairman. 

DISCUSSION 

EIGHTH  SESSION 

Thursday  Afternoon,  June  19,  at  2  o'clock 

1.  Report  of  Committee  on  Inheritance  Taxes. 

John  S.  Chambers,  State  Comptroller  of  California,  Chairman. 

2.  The  Rhode  Island  Inheritance  Tax. 

J.  P.  Mahoney,  Mayor  of  Newport,  R.  I.      Former  Member  Rhode  Island  Board  of  Tax 
Commissioners. 

3.  Tendencies  and  Results  of  the  Extension  of  Tax-Exempt  Securities. 

Kingm.\n  Nott  Robins,  Rochester,  N.  Y. 

DISCUSSION 

4.  The  Work  and  Influence  of  the  National  Tax  Association. 

Lessing  R0.5ENTHAL,  Attorney  at  Law,  Chicago. 

5.  Business  Meeting  of  the  National  Tax  Association. 

NINTH  SESSION 

Thursday  Evening,  June  19,  at  8  o'clock 
ROUND  TABLE 

TENTH  SESSION 
Friday  Morning,  June  20,  at  tO  o'clock 

1.  Annual  Review  of  Legishtion  and  Constitutional  Changes  in  Taxation. 

C.  C.  Williamson,  Chief,  Economics  Division,  New  York  Public  Library. 

2.  Round  Table  Discussion. 

3.  Business  Meeting  of  the  Conference. 

ADJOURNMENT  OF  CONFERENCE 


LEGISLATIVE  NOTES 


The  thoroughgoing  program  suggested 
by  the  able  and  energetic  special  tax  and 
license  commission  of  Montana  was  carried 
through  with  astonishing  completeness  and 
that  state  is  now  started  on  a  business  basis 
in  taxation.  Secretary  Edgerton  evinces 
his  interest  in  our  work  by  telegraphing  us 
of  the  measures  adopted. 

A  constitutional  amendment  was  adopted 
for  submission,  designed  to  create  a  per- 
manent tax  commission  with  full  pow-ers 
of  supervision  and  equalization,  taking  the 
place  of  the  present  state  board  of  equal- 
ization. 

A  law  was  enacted  carrying  into  effect  a 
constitutional  amendment  adopted  in  1916, 
requiring  the  state  board  of  equalization  to 
adjust  and  equalize  the  valuations  of  tax- 
able property  in  the  state  as  between  the 
several  counties,  the  several  classes  of  prop- 
erty, and  individual  taxpayers;  to  review 
acts  of  local  officers  and  to  do  all  things 
necessary  to  secure  a  just  and  equitable 
valuation  of  property. 

Another  law  provides  for  central  assess- 
ment of  inter-county  public  utilities.  An- 
other provides  for  a  classification  of  prop- 
erty and  the  taxation  of  each  class  at  stated 
percentages  of  full  value,  following  the 
Minnesota  plan.  This  law  is  now  before 
the  state  supreme  court  in  a  test  case  as  to 
its  constitutionality.  Another  provides  for 
the  classification  of  lands  by  the  local  offi- 
cers under  uniform  methods  established  by 
the  state  board.  The  area  of  the  state  is 
ninety-four  million  acres,  Avhich  is  to  be 
classified  into  legal  subdivisions  of  forty 
acres  each.  The  cost,  estimated  at  one  and 
one-half  million  dollars,  is  to  be  met 
through  a  special  tax  levy.  The  work  will 
require  two  years  to  complete. 

The  board  of  equalization  has  organized 
and  selected  Mr.  Edgerton  as  assistant  in 
charge  of  the  administration  of  the  above 
generous  program.  He  wires  this  as  evi- 
dence of  his  present  activities.  It  is  cer- 
tainly to  be  hoped  that  he  will  be  with  us 
at  Chicago  to  tell  us  "  how  it  happened." 


legislature  declined  to  submit  to  the  people 
the  long-hoped-for  constitutional  amend- 
ment to  permit  classification  of  property 
for  taxation.  It  did  provide  for  the  ap- 
jDointment  of  a  special  commission  to  study 
the  subject  of  taxation  and  report  to  the 
next  legislature.  This  commission  is  com- 
posed of  two  senators  and  three  members 
of  the  House  of  Representatives.  T.  D. 
Rockwell,  who  many  members  will  recall 
as  active  and  helpful  at  the  early  confer- 
ences, is  one  of  the  senate  members.  It  is 
to  be  hoped  that  the  entire  commission  will 
attend  the  Chicago  conference. 


Commissioner  Galloway  of  Oregon  writes 
that  the  legislature  was  so  busy  with  the 
good  roads  program  and  with  trimming  the 
appropriations  to  bring  the  total  within  the 
constitutional  limitation,  that  no  general 
changes  in  the  tax  laws  were  seriously  con- 
sidered and,  what  is  particularly  gratify- 
ing, that  no  attempt  was  made  to  disturb 
the  tax  commission  or  to  change  the  ad- 
ministration of  the  tax  laws — an  unusual 
result.  A  bill  for  a  personal  income  tax 
was  introduced  but  did  not  get  to  first  base. 
The  bill  shows  a  high  degree  of  care  in  its 
drafting  and  should  appear  again.  Mr. 
Galloway  says  that  it  looked  for  a  time  as 
though  a  bill  would  go  through  exempting 
all  intangibles  from  taxation,  but  as  finally 
enacted,  the  exemption  is  confined  to  "  all 
notes  secured  by  recorded  mortgages  on 
real  property."  Provision  was  made  for 
the  elimination,  beginning  in  1920,  of  as- 
sessments of  motor  vehicles  and  for  the 
substitution  of  annual  registration  fees,  the 
net  amount  of  the  yield  to  be  applied  to 
interest  on  bonds  issued  for  the  construc- 
tion of  good  roads.  The  inheritance  tax 
law  was  materially  revised — upward. 


Our  executive  committee  member  from 
Washington,  Mr.  Brislawn,  advises  that  the 


Mr.  Bailey  of  Utah  reports  a  revision  of 
the  mine  tax  laws.  Metalliferous  mines 
are  to  be  assessed  at  $5  per  acre  for  the 
land  with  an  additional  value  of  three 
times  the  net  annual  proceeds  and  full  cash 
value  for  machinery  and  improvements. 
Non-metalliferous  mines  are  to  be  assessed 
at  full  cash  value. 
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The  administrative  machinery  has  been 
strengthened,  the  powers  of  the  state  board 
of  equalization  being  extended  so  as  to 
authorize  them  to  provide  rules  and  reg- 
ulations to  govern  local  assessing  and  re- 
viewing officers ;  to  maintain  a  complete 
record  of  all  taxable  land ;  to  assess  all 
mining  property  and  all  inter-county  public 
utilities ;  to  reconvene  the  county  boards  of 
equalization  whenever  they  deem  it  neces- 
sary; to  hold  district  and  state  conventions 
with  county  officials ;  and  to  investigate  the 
tax  systems  of  other  states  and  recommend 
new  legislation.  The  members  of  the 
board  are  to  have  terms  of  four  years  each 
with  salaries  of  $4,000  and  not  more  than 
two  of  the  four  members  may  belong  to 
the  same  political  party.  This  is  indeed 
some  progress  and  Mr.  Bailey  will  be  in 
Chicago  to  tell  us  about  it. 


The  chief  accomplishment  at  the  special 
session  in  West  Virginia  was  the  enactment 
of  measures  to  provide  for  the  settlement 
of  the  long-drawn-out  controversy  over  the 
Virginia-West  Virginia  debt.  This  contro- 
versy has  been  in  the  courts  for  many  years, 
the  supreme  court  having  recently  rendered 
its  final  judgment  as  to  the  amount  due  the 
state  of  Virginia,  and  as  a  result  the 
legislature  has  provided  for  the  pa\-ment 
through  a  bond  issue.  A  transportation  tax 
on  oil  and  gas  was  passed  which,  it  is  said, 
will  more  than  suf^ce  to  pay  the  interest 
and  provide  for  the  sinking  fund.  An  ad- 
ditional rate  of  one-fourth  of  one  per  cent 
was  added  to  the  corporation  income  tax 
to  provide  for  the  appropriation  for  the 
state  police.  A  general  license  tax  bill, 
covering  hotels,  soft  drinks,  etc.,  was  passed 
by  the  legislature,  but  the  action  of  the 
governor  on  this  bill  is  not  known. 


Secretary  Burtless.  of  the  Michigan 
Commission,  reports  the  failure  to  provide 
for  submission  of  a  constitutional  amend- 
ment which  would  permit  income  taxa- 
tion, in  accordance  with  the  recommenda- 
tions of  the  commission.  He  expresses, 
however,  the  belief  that  sentiment  in  favor 
of  an  income  tax  is  growing  and  that  the 
next  legislature  will  have  to  take  action. 


Every  one  will  be  interested  to  know 
something  of  the  unusual  and  widely  ad- 
vertised doings  of  the  North  Dakota  legis- 
lature.   AVe  give  the  following  account  as 


received  from  Mr.  Packard,  formerly  a 
member  of  the  tax  commission,  now  assist- 
ant attorney  general : 

RECENT   LEGISLATION    IX    NORTH   DAKOTA 

The  sixteenth  legislative  assembly  of 
North  Dakota,  which  concluded  its  labors 
with  the  closing  days  of  February,  will  be 
memorable  in  the  history  of  the  state.  They 
went  far  afield  in  economic  legislation  and, 
among  other  things,  revolutionized  the  tax 
and  revenue  Code. 

Perhaps  the  most  surprising  tax  measure 
of  all  was  the  classification  of  property 
Act.  It  divided  all  property  into  two 
classes,  assessed  at  100%  and  50%,  respec- 
tively, of  actual  value.  Class  one  includes 
all  railroads  and  other  public  utilities,  bank 
stock,  land,  exclusive  of  structures  and  im- 
provements, flour  mills,  elevators,  ware- 
houses and  store-houses,  buildings,  and  im- 
provements upon  railroad  rights-of-way, 
and  structures  and  improvements  upon 
town  and  city  lots  used  for  business  pur- 
poses. Class  two  includes  all  live  stock, 
agricultural  implements,  engines,  threshing 
machines,  structures  and  improvements 
used  for  homes  upon  town  or  city  lots,  and 
all  other  property  not  specifically  men- 
tioned in  either  class. 

This  is  accompanied  by  an  exemption 
Act  which  exempts  all  Imildings  and  im- 
provements upon  farm  lands;  $1000  upon 
all  structures  and  improvements  upon  city 
lots  occupied  by  the  owners  as  homes ; 
$300  upon  household  goods  and  equip- 
ment ;  $300  upon  clothing,  diamonds,  jew- 
elry, books,  firearms  and  bicycles  of  each 
individual ;  $300  upon  the  tools  of  working 
men  or  mechanics:  $1000  upon  farming 
tools  and  implements  and  equipment  of 
farms. 

An  income  law  was  passed,  dividing  all 
incomes  into  earned  and  unearned.  On 
earned  incomes,  a  rate  of  one-fourth  of  one 
per  cent  upon  the  first  thousand  or  frac- 
tion thereof  is  provided,  progressing  by 
the  addition  of  one-fourth  of  one  per  cent 
on  each  thousand  until  $20,000  is  reached; 
on  the  next  $10,000  the  rate  is  6  per  cent, 
from  $30,000  to  $40,000  it  is  8  per  cent ; 
on  all  incomes  in  excess  of  $40,000  it  is  10 
per  cent. 

Unearned  incomes  are  subject  to  a  tax 
of  one-half  of  one  per  cent  upon  the  first 
thousand  dollars  or  fraction  thereof,  and 
the  rate  progresses  by  one-half  of  one  per 
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cent  until  $10,000  is  reached.  All  incomes 
between  $10,000  and  $20,000  bear  a  tax 
of  6  per  cent;  between  $20,000  and  $30.- 
000,  8  per  cent,  and  in  excess  of  $30,000, 
10  per  cent.  The  measure  provides  for 
collection  at  the  source  and  for  payment 
of  the  income  tax  with  personal  property- 
tax  receipts.  It  exempts  life  insurance 
companies  and  all  income  from  mortgages 
upon  North  Dakota  land.  It  becomes 
operative  in  1920. 

A  corporate  excise  tax  was  enacted  of 
50  cents  a  thousand  upon  each  $1000  of 
bonds  and  stocks  issued  by  domestic  com- 
panies and  upon  the  state's  proportionate 
share  of  foreign  companies,  with  an  ex- 
emption of  $10,000  upon  both  classes. 

A  percentage  sales  tax  was  provided 
upon  all  sales  of  oils.  This  provides  for  a 
one-fourth  of  a  cent  per  gallon  tax  upon 
the  highest  grades  of  gasoline  and  one  cent 
upon  the  inferior  grades,  and  three-tenths 
of  one  cent  on  ordinary  lubricating  oil. 

An  act  abolishing  the  three-man  Tax 
Commission  also  passed.  The  Legislature 
repealed  the  1911  law  and  substituted  for 
the  three-man  commission  a  commissioner 
who  is  subordinate  to  the  State  Board  of 
Equalization.  This  board  is  composed  of 
the  Governor,  the  Auditor,  the  Attorney 
General,  the  Treasurer,  and  the  Commis- 
sioner of  Agriculture  and  Labor.  Upon 
this  body  was  conferred  all  the  powers  of 
the  old  Tax  Commission  and  the  new  tax 
commissioner  was  made  secretary  to  this 
body.  His  acts  are  reviewable  by  it.  He 
is  removable  at  their  pleasure  and  may  not 
hire  a  clerk  without  their  ratification,  nor 
can  he  pay  a  bill  without  the  approval  of 
the  board,  in  addition  to  the  approval  of 
the  regular  auditing  board. 

Another  act  provided  for  County  Super- 
visors of  Assessors.  These  supervisors  are 
to  have  the  same  salary  as  the  county  clerk 
of  court  and  are  allowed  $300  for  traveling 
expenses  per  annum.  They  are  nominated 
by  the  tax  commissioner  and  must  be  rati- 
fied by  the  Board  of  County  Commission- 
ers. The  old  elective  township  assessors 
were  untouched,  as  well  as  the  towniship 
Boards  of  Review  and  county  Boards  of 
Equalization.  The  duties  of  the  county 
auditor  are  also  left  untouched. 

Of  these  measures,  only  the  one-man  Tax 
Commission  law^  is  being  referred.  More 
than  30,000  signatures  have  been  secured 


to  these  petitions,  with  some  fifty  days  yet 
remaining  in  which  to  circulate  petitions. 
Petitions  bearing  30,000  signatures  compel 
the  Governor  to  call  a  special  election 
within  130  days  after  the  adjournment  of 
the  Legislature. 

A  near  revenue  measure  is  the  compul- 
sory hail  insurance  act.  This  provides  for 
a  tax  of  three  cents  an  acre  upon  all  the 
tillable  land  in  the  state  to  maintain  the 
hail  insurance  department.  The  local  as- 
sessor classifies  the  land  and  before  he 
turns  his  books  over  in  June  any  land- 
owner may,  by  filing  a  statement  with  him, 
be  exempt  from  the  operation  of  the  in- 
surance features  of  the  law,  but  he  must 
pay  the  three  cents  per  acre  upon  his  till- 
able land.  If  he  serves  no  notice  upon  the 
assessor,  his  crop  is  insured  and  he  may  be 
assessed  thereon  not  to  exceed  50  cents  per 
acre  to  cover  hail  losses  to  crop. 

Several  important  measures  bearing  in- 
directly upon  taxation  were  the  so-called 
Non-partisan  League  economic  measures. 
They  contained  provisions  for  establishing 
a  state  bank,  state-owned  terminal  eleva- 
tors, flour  mills,  packing  plants,  public 
warehouses,  and  for  purchasing  homes  or 
farms  under  a  sort  of  glorified  building- 
and-loan  scheme.  Seventeen  million  dol- 
lars in  bonds  were  authorized — two  million 
dollars  for  the  bank,  five  million  dollars 
for  the  industries  and  ten  million  dollars 
to  be  loaned  upon  real  estate  mortgages. 
All  of  these  enterprises  are  to  be  under  the 
control  of  a  board  known  as  the  Industrial 
Commission,  composed  of  the  governor,  the 
attorney  general,  and  the  commissioner  of 
agriculture  and  labor.  The  governor  may 
exercise  the  veto  power  over  the  other  two 
members  of  the  commission.  This  board, 
without  their  expenditures  being  audited  in 
the  regular  manner,  may  expend  the  seven- 
teen million  dollars  provided  in  these  acts, 
and  lar.r<e  sums  otherwise  provided,  and  may 
purcha.<:e  or  secure  by  condemnation  or 
l)uild  the  various  buildings  and  plants  nec- 
essary, without  calling  for  bids  or  securing 
estimates.  The  bank  is  a  bank  of  general 
deposit,  but  loans  only  upon  real  estate 
mortgages  or  bills  of  exchange.  All  de- 
posits in  the  state  bank,  but  not  in  other 
l)anks,  are  tax  free  and  are  guaranteed 
directly  by  the  state.  The  Industrial  Act 
permit's  the  commission  to  engage  in  any 
business  connected  with  the  products  of  the 
farm.    This  commission  also  fixes  the  buy- 
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ing  and  selling  price  of  all  commodities  to 
be  handled  by  these  various  industries. 

The  Home  Building  and  Loan  Associa- 
tion may  exercise  the  power  of  eminent 
domain  and  will  secure  and  sell  to  any  ap- 
plicant a  home  or  farm  home  equipped 
Avith  buildings  upon  the  payment  of  one- 
fifth  of  the  purchase  price  down  and  a 
minimum  payment  of  $25  per  month. 

These  industrial  measures  will  all  be  re- 
ferred at  a  special  election,  the  necessary 
signatures  having  already  been  obtained  to 
petitions  ordering  it. 


Director  Asplund  of  the  Neia  Mexico 
Taxpayers  Association  writes  that  perhaps 
the  most  important  new  legislation  in  that 
state  is  that  changing  the  state  tax  com- 
mission and  enlarging  its  powers.  Instead 
of  a  commission  of  five,  appointed  every 
two  years  and  sitting  ninety  days  each  year, 
the  commission  provided  for  under  the  new 
law  consists  of  three  members,  one  ap- 
pointed every  two  years  for  a  period  of  six 
years.  Of  these,  one  is  called  the  chief 
commissioner,  who  is  on  duty  continuously, 
and  the  other  two  are  called  associate  com- 
missioners, who  will  be  on  duty  not  to  ex- 
ceed 120  days  each  year.  The  chief  com- 
missioner gets  an  annual  salary  of  $3,600, 
and  the  other  two  $10  each  per  day  when 
acting  in  the  performance  of  their  duties. 
The  present  chief  commissioner  is  ap- 
pointed for  the  six-year  tenn.  They  have, 
therefore,  practically  a  permanent  com- 
mission. The  power  of  the  commission  to 
equalize  by  per  cent  increases  or  decreases 
upon  classes  of  property  within  each  county 
was  questioned,  but  the  issue  w-as  never  de- 
cided in  the  courts.  Under  the  old  law 
the  commission's  power  of  review  of  the 
assessments  made  by  the  local  officials  was 
limited  to  finding  omitted  property  and  to 
equalizing  through  a  percentage  increase 
or  decrease  of  the  total  valuation  of  classes 
of  property  in  the  various  counties.  It  was 
almost  impossible  for  the  state  to  appeal 
from  the  county  boards  of  equalization  to 
the  state  board.  Under  the  new  law,  how- 
ever, the  state  tax  commission  is  given 
power  to  fix  the  valuation  of  land  through- 
out the  state  and  to  revise  the  valuation  of 
any  property  whatever.  Provision  is  made 
so  that  appeals  may  be  taken  from  the 
action  of  the  county  boards  of  equalization 
by  any  agent  of  the  commission.  For  the 
carrying  out  of  its  duties  the  commission 


is  allowed  an  annual  appropriation  of 
$40,000. 

Among  revenue  measures  passed  by  the 
legislature  are  included  a  corporation  fran- 
chise tax,  an  inheritance  tax,  and  an  in- 
come tax.  These  are  all  new  forms  of 
taxation  for  New  Mexico. 

A  delinquent  tax  collection  law  was 
passed  which  is  expected  to  cure  many  of 
the  defects  in  the  present  laws.  The  state 
tax  commission  is  given  power  to  make  this 
law  effective. 

Mr.  Asplund  adds  that  a  meeting  of  the 
Tax  Association  in  June  would  suit  New 
Mexico  better  than  any  other  time,  so  that 
we  may  anticipate  a  full  representation  at 
Chicago  from  that  state. 


Referring  to  our  note  in  the  April  Bul- 
letin, we  are  glad  to  say  that  Nen'  Hamp- 
shire is  "  safe  ",  and  that  Judge  Fellows 
and  his  associates  remain  unharmed.  Not 
only  that,  but  the  legislature  passed  an  act 
entitled  "An  act  to  prevent  the  overthrow 
of  government  by  force." 

Besides  this,  the  poll  tax  was  increased 
from  $2  to  $3  to  offset  an  exemption  from 
taxation  of  "  pure  bred  sires  "  in  an  act 
for  the  "  protection  of  better  live  stock." 
Local  license  fees  are  provided  for  motor 
vehicles  which  are  removed  from  taxation 
as  personal  property.  These  local  fees  are 
in  addition  to  the  state  license  fees  and 
must  be  paid  before  the  state  license  can  be 
issued.  A  budget  law  was  enacted  requir- 
ing the  governor-elect  to  do  what  appears 
to  be  a  natural  thing,  i.  e.  to  submit  esti- 
mates of  the  state  departments  to  the  legis- 
lature. Revenue  needs  led  to  the  passage 
of  a  direct,  graduated  and  progressive  in- 
heritance tax  law.  A  committee  of  prom- 
inent citizens,  including  the  president  of 
Dartmouth  College,  submitted  a  notable 
report,  with  a  bill  which  became  a  law, 
under  which  New  Hampshire  will  under- 
take to  provide  a  thorough  system  of 
schooling,  under  well-qualified  teachers, 
including  evening  courses  for  persons  who 
cannot  read  or  speak  the  English  language 
understandingly,  with  the  requirement  for 
the  exclusive  use  of  English  for  elementary 
instruction  in  both  public  and  private 
schools. 

The  legislature,  evidently  influenced  by 
the  fact  that  most  of  the  street  railways  are 
insolvent,  passed  an  exemption  act  for  any 
■^urh  railwav  wiv'rh  can  show  to  the  Puljlic 
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.Sejvice  Commission  that  it  is  "  incapable, 
under  proper  management,  of  earning  sulii- 
cient  money  to  pay  its  operating  expenses 
and  taxes  and  to  provide  for  the  necessary 
repairs  and  maintenance  of  its  properties 
and  adequate  reserves  for  depreciation 
thereof." 


Commissioner  Maxwell  of  North  Caro- 
lina writes  that  the  legislature  adopted  a 
revaluation  act  designed  to  secure  a  com- 
plete and  exhaustive  revaluation  of  all  the 
property  in  the  state,  as  a  means  of  provid- 
ing an  accurate  and  rational  basis  for  the 
determination  of  future  stejDs  in  tax  refor- 
mation. A  cursory  examination  of  the  act 
indicates  that  it  is  well  designed  to  accom- 
plish the  purposes  expressed  in  its  title  to 
"  provide  for  the  listing  and  valuing  of  all 
property,  real,  personal  and  mixed,  at  its 
real  value  in  money."  The  provisions  for 
state  control  and  supervision  are  thorough- 
going. 


The  trials  and  tribulations  of  a  state  tax 
commission  "  in  the  making ",  as  hereto- 
fore exemplified  by  the  experiences  in  West 
\'irginia,  Ohio,  Colorado,  Mississippi,  New 
York,  Florida  (the  latest  "victim"),  are 
well  illustrated  by  the  experience  in  Mis- 
souri. Since  our  last  issue,  little  actual 
legislation  has  been  enacted  as  we  go  to 
press.  The  House  has  passed  two  bills  re- 
pealing the  commission  and  the  Senate  one. 
<^)wing  to  divergent  political  control  the 
bills  of  one  branch  are  not  acceptable  to 
the  other,  with  the  result  of  something  of 
a  "  deadlock."  One  thing  seems  certain, 
neither  house  relishes  the  policy  of  the  tax 
commission  of  vigorous  enforcement  of  full 
valuation  and  yet  neither  cares  to  enact  a 
bill  repealing  the  laws  which  require  it, 
such  bills  having  been  killed.  The  legis- 
lature is  scheduled  to  adjourn  about  May 
10th,  so  that  some  result  will  have  been 
reached  before  this  issue  is  in  print.  The 
discussions  at  Chicago  of  our  Missouri 
friends  will  naturally  take  on  added  inter- 
est because  of  these  events. 

The  soft  drinks  tax  and  the  rate  of  the 
corporation  franchise  tax  have  been  in- 
creased. Amendments  to  the  income  tax 
law  are  pending,  lowering  the  exemptions 
and  increasing  the  rates.  Owing  to  lack  of 
administrative  machinery  and  the  offset 
allowed  for  property  taxes,  the  yield  of  this 
tax    has    been    comparatively    slight.      A 


mortgage  recording  tax  bill  is  pending, 
with  slight  prospect  at  this  writing  of  pas- 
sage. 

The  newspapers  record  the  possibility 
that  Chairman  Roach,  if  pressed  too  far, 
will  "  open  up "  and  run  for  Governor 
upon  the  issue  of  tax  reform  which  he  has 
so  courageouslv  and  relentlesslv  defended. 


A  summary  of  the  tentative  proposals  of 
the  Georgia  special  legislative  committee, 
which  they  are  now  discussing  throughout 
the  state,  shows  that  they  have  in  mind  a 
constitutional  amendment  to  permit  classi- 
fication and  segregation ;  eliminate  the 
necessity  of  ad-valorem  assessment  of  all 
property  and  to  authorize  taxes  on  incomes, 
inheritances  and  privileges.  They  also 
recommend  a  tax  commission  of  three  mem- 
bers, the  comptroller  general  to  be  a  mem- 
ber and  ex-ofTicio  chairman,  the  others  to 
be  appointed  for  terms  of  six  years.  The 
commission  is  to  have  large  powers  over 
the  local  administration  of  the  tax  laws. 
A  novel  and  very  important  suggestion  is 
for  the  appointment  by  the  Tax  Commis- 
sion, by  civil  service  rules,  of  deputy  state 
tax  commissioners,  one  for  each  congres- 
sional district.  These  deputies  would  act. 
under  direction  of  the  commission,  in  the 
matter  of  local  assessments,  have  jurisdic- 
tion in  connection  with  the  administration 
of  the  inheritance  tax  and  act  as  adjusters 
of  differences  between  individual  taxpayers 
and  county  boards  of  review,  with  appeal 
to  the  tax  commission.  The  taxpayer 
would  list  all  his  property  except  real 
estate.  All  papers  transferring  real  estate 
would  show  the  actual  price  paid  and  the 
name  of  the  person  whose  interest  is  pro- 
tected. 

The  Commission  also  suggests  the  taxa- 
tion of  bank  deposits  for  state  purposes  at 
a  low  rate,  payable  by  the  bank  with  re- 
course against  the  depositor;  the  exemp- 
tion of  household  goods  up  to  $250  and  a 
low  rate  tax  on  amounts  in  excess  of  the 
exemption ;  the  taxation  of  corporations 
upon  the  income  basis  with  extension  to 
individuals  as  soon  as  Congress  shall  per- 
mit the  states  to  inspect  individual  returns ; 
a  direct  and  collateral  inheritance  tax;  a 
state  license  tax  for  merchants  on  the  basis 
of  purchases,  less  indebtedness  incurred  in 
such  purchases,  at  graduated  rates,  along 
the  lines  of  the  Virginia  law  fL.  1918,  p. 
75).    They  also  propose  a  registration  tax 
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on  secured  debts  at  a  low  rate  for  each  year 
of  the  life  of  the  debt,  the  yield  to  be 
equally  divided  between  the  state  and 
county  with  provision  for  additional  levy 
by  municipalities.  Another  feature  is  the 
recommendation  of  a  permanent  budget 
committee,  whose  budget  proposals  should 
not  be  changed  except  by  a  two-thirds  vote 
of  the  members  of  each  house  and  that  this 
shall  mean  a  majority  of  each  house. 

Certainly  there  is  much  of  interest  and 
help  in  these  proposals  which  will  come  in 
some  form  before  the  legislature  that  meets 
in  June. 

Professor  Lutz  sends  us  the  following 
notes  on  the  O/iio  situation :  The  legisla- 
ture recessed  on  April  18  until  May  5.  Its 
financial  problems,  which  are  numerous  and 
pressing,  were  hardly  touched  at  the  time 
of  the  recess,  although  a  fairly  comprehen- 
sive survey  of  the  situation  has  been  made 
by  the  Joint  Special  Committee  on  Taxa- 
tion. A  summary  of  the  program  of  this 
committee  will  indicate  the  extent  to  which 
the  legislative  task  remains  unfinished. 

The  principal  achievement  thus  far  has 
been  the  enactment  of  an  emergency  rev- 
enue bill  for  the  relief  of  cities  and  other 
local  units.  The  financial  distress  of  all 
local  districts  has  been  greatly  increased  by 
the  requirements  of  sinking  fund  and  in- 
terest payments,  combined  with  a  strict  tax 
rate  limitation.  The  relief  measure  author- 
ized counties,  municipal  corporations,  school 
districts  and  townships,  with  the  approval 
of  the  electorate,  to  fund  floating  indebted- 
ness by  bond  issues  having  a  maturity  not 
to  exceed  five  years.  The  tax  rates  neces- 
sary to  meet  interest  and  sinking  fund 
charges  upon  such  issues  are  not  to  be  sub- 
ject to  any  limitations.  Current  rumor  has 
it  that  the  governor  objects  seriously  to  this 
bill  and  that  he  intends  to  veto  it,  offering 
a  substitute  measure  which  will  provide 
for  an  income  tax.  The  Joint  Tax  Com- 
mittee admits  all  of  the  criticisms  against 
the  bill,  but  advocates  it  nevertheless  purely 
as  an  emergency  measure  until  a  permanent 
tax  program  can  be  worked  out.  It  is  de- 
voting itself  to  this  task  during  the  recess. 

Remaining  features  of  the  program,  so 
far  as  they  have  passed  beyond  the  purely 
tentative  stage,  are  the  following : 

A  direct  inheritance  tax  measure  which 
is  ready  for  submission.  This  bill  does  not 
conform  to  the  standards  suggested  in  the 


model  law  framed  by  the  National  Tax 
Association,  but  the  revenue  considerations 
were  frankly  admitted  to  be  paramount. 

Re-submission  of  a  classification  amend- 
ment at  the  November  election. 

In  the  event  that  classification  is  adopted^ 
the  committee  proposes  various  other 
changes.  What  is  really  necessary  is  a 
thorough  overhauling  of  the  tax  system,  if 
the  effort  to  eliminate  the  uniform  rule  is 
finally  successful.  Whether  this  step  will 
be  decided  upon  remains  to  be  seen.  In  any 
case  various  tax  measures  are  being  consid- 
ered, among  which  may  be  mentioned  an 
income  tax  and  a  graduated  automobile  tax. 

Taxation  and  financial  problems  in  Ohio 
were  considered  at  one  session  of  the  sec- 
ond annual  meeting  of  the  Ohio  Academy 
of  Social  Sciences,  held  at  Columbus  on 
April  18-19,  1919.  Mr.  H.  G.  Williams, 
editor  of  The  Ohio  Teacher,  presented  a 
paper  on  "  Taxation  Changes  Needed  in 
Educational  Administration,"  and  Profes- 
sor Clarence  Laylin,  general  counsel  for 
the  Joint  Tax  Committee,  discussed  the 
taxation  problems  before  the  Joint  Com- 
mittee on  Taxation  of  the  General  As- 
sembly. 


Professor  Miller  writes  that  more  than 
seventy  tax  bills  and  joint  resolutions  for 
amending  the  tax  provisions  of  the  state 
constitution  Avere  introduced  during  the 
recent  session  of  the  Texas  legislature. 
One  of  the  measures  enacted  levies  a  tax 
of  one  and  one-half  per  cent  on  oil  produc- 
tion. Recent  rich  strikes  of  oil  in  Texas 
prompted  this  measure,  and  estimates  of 
receipts  from  it  vary  from  one  million  to 
two  million  dollars  annually,  which  is  ex- 
pected to  meet  the  need  by  the  state  gov- 
ernment for  more  revenue.  Proposed  sim- 
ilar taxes  on  coal,  sulphur,  salt  and  quick- 
silver production,  received  unfavorable 
committee  reports  and  got  no  farther. 

The  rates  of  the  franchise  tax  on  foreign 
corporations  were  amended,  the  purpose 
being  to  equalize,  for  the  benefit  of  domes- 
tic corporations,  this  tax  as  it  affects  the 
larger  corporations.  The  1917  amendment 
omitted  to  include  a  minimum  franchise 
tax  on  foreign  corporations,  and  this  de- 
fect the  1919  amendment  corrects  by  rC' 
storing  the  former  minimum  of  $25.  The 
franchise  tax  on  domestic  corporations 
was  changed  so  as  to  make  the  basis  of  cal- 
culation the  proportion  of  the  capital  stock. 
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surplus  and  undivided  profits  that  the 
gross  receipts  in  Texas  is  to  the  corpora- 
tion's entire  gross  receipts.  The  only  dif- 
ference in  the  rates  now  applying  to  the 
two  classes  of  corporations  is  that  the  rate 
for  the  first  $100,000  of  the  basis  is  fifty 
cents  for  the  foreign  corporation  and 
twenty-five  cents  for  the  domestic. 

The  Texas  collateral  inheritance  tax  has 
never  been  successfully  administered.  In 
1917  the  comptroller  of  the  state  was  em- 
powered to  contract  with  persons  for  the 
collection  of  the  tax.  The  method  of  col- 
lection has  again  been  changed.  The  suc- 
cess of  the  latest  proposed  method  depends 
on  the  activities  of  the  county  judges  and 
the  county  and  district  attorneys.  These 
ofiicers  are  allowed  fat  fees,  and  these  con- 
stitute apparently  the  only  spurs  to  the  per- 
formance of  their  official  duties  which  the 
bill  contains. 

Unlike  many  other  states,  Texas  does 
not  exempt  its  public  securities  from  taxa- 
tion. A  bill  to  provide  for  their  exemption 
was  favorably  reported  by  a  senate  com- 
mittee, but  this  was  the  only  consideration 
it  received.  In  the  joint  resolution  pro- 
posing an  amendment  to  the  constitution 
for  the  purpose  of  authorizing  state  aid  to 
those  citizens  who  are  desirous  of  acquiring 
or  improving  their  homes,  it  is  provided 
that  the  securities  issued  to  carry  out  this 
purpose  shall  not  be  subject  to  taxation. 

Other  joint  resolutions  passed  proposing 
amendments  to  the  constitution  provide  for 
increasing  the  maximum  tax  rates  for  cities, 
towns,  special  school  districts  and  for 
roads,  streets,  bridges,  public  buildings  and 
other  similar  properties. 

A  bill  which  passed  the  Senate  but  which 
in  the  House  was  recommitted  and  was 
killed  in  committee,  sought  to  have  an  in- 
vestigation of  the  tax  system  of  the  state 
made  by  a  joint  legislative  committee.  The 
sentiment  in  the  House  seemed  to  be  that 
as  there  were  no  tax  experts  in  either  House 
■or  Senate,  the  undertaking  would  be  a 
fruitless  one.  Senator  Woods  was  the 
author  of  this  bill.  He  has  since  the  organ- 
ization of  the  National  Tax  Association 
been  a  reader  of  its  reports  and  an  admirer 
of  its  aims.  He  was  also  the  author  of  a 
joint  resolution  proposing  an  amendment 
to  the  constitution  which  would  permit 
classification  of  property  and  separation  of 
state  and  local  revenues.  This  resolution 
received  a  favorable  report  by  the  commit- 


tee to  which  it  was  referred,  but  it  got  no 
farther. 

Two  tax  measures  were  introduced  in  the 
House  which  attracted  a  good  deal  of  atten- 
tion, because  they  represent  new  elements 
and  new  tendencies  —  new,  at  least,  for 
Texas  —  in  the  membership  of  the  House. 
One  was  an  amendment  to  the  constitution, 
written  by  two  single-taxers  in  the  House, 
which  proposed  that  improvements  on  land 
and  personal  property  should  not  be  sub- 
ject to  taxation.  This  received  an  un- 
favorable committee  report.  The  other 
measure  was  a  proposed  constitutional 
amendment  which,  among  other  things, 
provided  for  a  graduated  land  tax.  It  was 
favorably  reported  and  developed  consid- 
erable strength  in  the  House,  but  it  finally 
failed  to  pass.  A  bill  was  passed  which 
provides  for  a  Board  of  Control  with  very 
great  powers,  among  which  is  that  of  fram- 
ing a  state  budget. 

There  will  be  a  special  session  of  the 
legislature  probably  early  in  the  siunmer 
for  the  primary  purpose  of  the  enactment 
of  the  general  appropriation  bill.  The 
governor  has  recently  stated  that  the  rev- 
enues of  the  state  are  adequate  and  that 
the  need  now  is  to  correct  the  injustices  in 
the  existing  system  of  taxation.  In  the 
light  of  this  expression  by  the  governor 
and  in  view  of  the  interest  shown  by  the 
members  of  the  legislature  and  by  the  press 
in  tax  reform,  it  is  confidently  expected 
that  at  the  forthcoming  special  session  con- 
siderable attention  will  be  given  to  the 
overhauling  of  the  antiquated  decentralized 
general  property  tax  now  in  eft'ect. 


There  is  no  loss  without  some  gain.  Pro- 
hibition was  the  direct  cause  of  the  enact- 
ment by  the  Neiv  York  legislature  of  a  full- 
fledged,  up-to-date,  double-barrelled  and 
loaded  personal  income  tax  law,  drawn  on 
the  lines  of  the  federal  law  and  in  most 
respects  comporting  with  the  recommenda- 
tions of  our  Model  Tax  Committee. 

The  hearing  mentioned  in  the  April  issue 
was  had,  lasting  two  days,  at  which  the 
Editor  was  an  interested  spectator. 

The  bill  as  introduced  was  difficult  of 
successful  attack  at  any  vital  point,  and 
though  there  was  much  talk,  little  change 
Avas  made  except  such  as  was  induced  by 
political  considerations.  It  passed  through 
five  prints.  One  of  the  early  ones  has  been 
distributed  somewhat  widely  by  the  Editor. 
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In  brief,  the  law  provides  for  a  tax  on 
the  net  income  of  individuals  from  all 
sources  at  rates  of  l^r  on  incomes  up  to 
$10,000,  2%  up  to  $50,000,  and  3%  over 
the  latter  sum.  The  computation  of  in- 
come follows  almost  exactly  the  methods 
adopted  in  the  federal  law,  the  differences 
being  in  the  interest  deduction  where  the 
limitation  follows  the  Massachusetts  method 
and  in  the  matter  of  deduction  for  taxes, 
no  deduction  for  any  income  tax  being 
allowed. 

A  departure  from  the  recommendations 
of  the  Model  Committee  is  in  providing 
for  the  taxation  of  non-residents.  This 
feature,  however,  arises  doubtless  from  the 
peculiar  geographical  location  of  New 
York  City  which  draws  so  largely  from  the 
neighboring  states  of  New  Jersey  and  Con- 
necticut for  its  business  population.  The 
tax,  however,  as  to  non-residents  is  applied 
only  to  income  derived  from  business  in- 
come and  does  not  extend  to  income  from 
investments.  Collection  at  source  at  2% 
applies  to  salaries  paid  to  non-residents, 
otherwise  the  collection  of  the  tax  is  pro- 
vided through  personal  return  and  pro- 
visions for  information  at  source. 

A  regrettable  amendment,  made  late  in 
the  session,  provides  for  full  exemption  for 
income  from  state  and  municipal  securities 
under  the  curious  notion  prevailing  that 
the  taxation  of  these  securities  Avill  cause 
loss  to  the  municipalities,  whereas  it  would 
appear  that  a  vastly  greater  loss  arises 
through  the  exemption. 

The  law  is  expected  to  produce  some- 
thing like  $45,000,000  in  revenue,  the  yield 
of  which  is  to  be  prorated  between  the 
state  and  the  localities  on  a  50%  basis. 
In  spite  of  this  enormous  revenue,  which 
otherwise  would  have  been  obtained  largely 
through  a  tax  on  real  estate,  the  chief 
critics  of  the  law  at  the  hearing  were  repre- 
sentatives of  organizations  styled  "  real 
estate "  associations.  It  should  be  said, 
however,  that  there  were  a  large  number 
of  other  real  estate  associations  which 
gladly  .supported  the  law  and  advocated  its 
passage  without  regard  to  the  size  of  the 
3'ield.  Another  amusing  result  is  that 
among  the  most  vehement  critics  at  the 
hearing  was  the  state  comptroller.  In  the 
closing  liours  of  the  session  the  administra- 
tion of  this  law  was  transferred  from  the 


Tax  Commission  to  the  state  comptroller. 
He,  therefore,  thus  receives  punishment  for 
his  criticism. 

Whatever  may  be  said  as  to  this  partic- 
ular law,  it  is  certain  that  through  it  in- 
come taxation  wull  be  put  on  trial  under 
the  most  difficult  conditions  that  can  exist. 
New  York  has  never  known  the  meaning 
of  definite  and  effective  tax  laws.  Evasion 
has  been  the  rule.  Indirect  taxes  have 
thrown  the  burdens  in  many  directions. 
To  now  successfully  administer  a  drastic 
personal  income  tax  in  the  greatest  city  in 
the  country,  will  require  all  the  energy  and 
endurance  of  which  the  administrative  offi- 
cer is  capable.  Whether  the  law  will  prove 
permanently  successful  or  not,  it  is  certain 
that  New  York  will  never  return  to  the 
conditions  heretofore  existing.  Intangible 
personal  property  is  made  exempt  from 
taxation  which  should  reconcile  wealth  to 
the  tax. 

Other  measures  adopted  by  the  legisla- 
ture were  increasing  the  business  tax  on 
the  net  income  of  corporations  from  3% 
to  45^%  and  its  extension  to  all  business 
corporations  instead  of  being  limited  to 
manufacturing  and  mercantile  companies. 
The  motor  vehicle  license  tax  was  increased 
by  a  law^  applicable  to  New  York  City. 
The  inheritance  tax  law  was  amended  so  as 
to  render  liable  to  tax  certain  forms  of  in- 
tangible property  of  non-resident  decedents. 
Provision  was  made  for  the  use  of  tax 
maps  in  local  assessment  work  and  for  the 
employment  by  local  assessors  of  experts  to 
aid  in  the  valuation  of  property.  A  law 
was  passed  providing  a  method  whereby  the 
franchise  tax  upon  certain  corporations  en- 
gaged in  interstate  business  may  be  ascer- 
tained. Another  bill  enacted,  but  which 
was  vetoed  by  the  governor,  is  that  for  the 
exemption  of  vessels  engaged  in  foreign 
commerce  for  another  period  of  twenty 
years  from  1922,  when  the  present  exemp- 
tion expires. 

The  income  tax  law  will  most  certainly 
be  approved,  as  well  as  the  increase  in  the 
corporation  business  tax,  and  there  is  little 
likelihood  of  a  veto  of  any  of  the  other  bills. 


From  Secretary  Ives  of  the  Minnesota 
commission  we  learn  that  there  was  but 
one  outstanding  feature  of  the  late  legisla- 
tive session  as  far  as  tax  matters  are  con- 
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cerned,  and  tliat  was  the  decision  to  sub- 
mit to  the  people  at  the  1920  election  an 
amendment  to  the  state  constitution  author- 
izing the  legislature  to  enact  a  graduated 
and  progressive  income  tax  law,  with  the 
additional  provision  for  the  exemption  of 
a  reasonable  amount  of  income  from  taxa- 
tion. It  is  also  provided  that  "  such  taxes 
may  be  in  lieu  of  taxes  on  any  class  or 
classes  of  personal  property  as  the  legisla- 
ture may  determine." 

In  addition,  this  amendment  Avipes  out 
the  present  constitutional  provision  allow- 
ing the  legislature  to  exempt  from  taxa- 
tion "  personal  property  not  exceeding 
$200  in  value  for  each  household,  indi- 
vidual, or  head  of  a  family,  as  the  legisla- 
ture may  determine,"  but  gives  the  legisla- 
ture the  power  to  exempt  household  goods, 
agricultural  products  in  the  possession  of 
the  producers  thereof,  and  tools,  imple- 
ments, and  machinery  "  to  such  an  extent 
and  in  such  a  manner  as  the  legislature 
may  determine." 

There  was  little  opposition  to  the  sub- 
mission of  this  amendment.  To  become 
effective  it  must  be  approved  by  a  majority 
of  all  the  votes  cast  at  the  1920  election. 

Other  bills  were  passed  at  follows : 
Increasing  inheritance  tax  rates,  but  re- 
lieving all  bequests  made  to  or  for  the  use 
of  the  "  State  of  Minnesota  or  any  polit- 
ical division  thereof  for  public  purposes 
exclusively,  and  any  devise,  bequest,  gift, 
or  transfer  to  or  for  the  use  of  any  cor- 
poration or  association  organized  and 
operated  for  religious,  charitable,  scientific, 
literary  or  educational  purposes  exclu- 
sively," etc.,  from  any  tax  whatsoever. 
Heretofore,  bequests  to  such  institutions 
or  organizations  outside  the  state  have  not 
been  exempt  and  a  considerable  income  has 
been  derived  from  this  source.  While  the 
new  rates  will  bring  in  a  larger  revenue, 


this  will  be  more  than  offset,  in  the  opinion 
of  the  attorney  general's  department,  which 
administers  the  law,  through  the  loss  occa- 
sioned by  the  new  exemption  clause. 

The  so-called  bushel  tax  on  grain  was 
doubled,  the  new  rates  being  Yi  mill  for 
each  bushel  of  wheat  or  flax  handled  by  an 
elevator  during  the  year  and  Y^  mill  upon 
each  bushel  of  all  other  grain.  The  tax 
commission  recommended  that  the  tax  be 
one  mill  and  Y^  "^illj  a^  above,  or  that  the 
law  be  repealed. 

Assessors  will  receive  $4  a  day  instead 
of  $3  as  heretofore. 

The  expenses  of  county  auditors  called 
to  the  capitol  to  confer  with  the  tax  com- 
mission must  be  paid  by  the  counties. 

Certain  abatements  of  penalties  for  un- 
paid taxes  of  soldiers  and  sailors  provided 
for. 

Many  important  tax  bills  were  killed, 
among  them  one  proposing  a  10  per  cent 
tax  on  the  net  value  of  iron  ore  at  the 
mouth  of  the  mine — the  so-called  tonnage 
tax ;  a  bill  imposing  a  flat  rate  income  tax 
of  5  per  cent  on  royalties  derived  by  the 
fee  ow'ner  of  mining  properties;  a  bill 
recommended  by  the  tax  commission,  clas- 
sifying telephone  companies  for  the  pur- 
poses of  taxation  and  imposing  dift'erent 
rates  of  taxes  on  the  gross  earnings  of  the 
companies  in  the  dift'erent  classes.  Sev- 
eral other  minor  tax  commission  bills  were 
defeated.  One  of  these  required  adminis- 
trators of  estates  to  settle  for  all  current 
taxes  before  being  discharged,  and  another 
was  intended  to  put  teeth  into  the  money 
and  credits  tax  law. 

Bills  providing  for  the  distribution  of 
the  railroad  gross  earnings  tax  among  the 
districts  through  which  the  lines  run  were 
proposed  in  both  houses  but  never  got  out 
of  the  committees.  At  present  the  entire 
tax  goes  to  the  state  and  is  used  for  state 
purposes  only. 


EXCHANGE  LIST  FOR  DISTRIBUTION  OF  PUBLIC 

DOCUMENTS 


The  exchange  of  official  reports,  regular 
and  special,  between  the  tax  officers  of  the 
various  states  has  doubtless  been  one  of  the 
very  best  means  of  securing  that  wide  dis- 
cussion of  fiscal  problems  which  is  so  help- 
ful.     Many   of    these    reports    are   kindly 


sent  to  the  Secretary  of  this  Association, 
where  they  are  highly  prized  and  serve  to 
keep  him  in  touch  with  the  general  current 
of  opinion.  With  the  thought  of  securing 
a  correct  and  complete  list  of  the  officials 
and  departments,  a  tentative  list  has  been 
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prepared  and  a  copy  sent  to  each  name 
thereon.  This  list  is  reproduced  below. 
It  is  our  desire  to  correct  any  errors  which 
may  be  found  in  that  list  and  to  add  such 
officers  as  have  been  omitted.  After  such 
correction  it  will  be  reprinted,  and  may 
thus  be  used  as  an  exchange  list.  A  fur- 
ther suggestion  may  be  made  in  this  con- 
nection. There  are  not  a  few  organiza- 
tions of  one  kind  or  another,  which  issue 
bulletins  more  or  less  regularly,  dealing 
somewhat  extensively  with  fiscal  problems 
of  importance  and  interest.  It  is  thought 
that  our  list  may  be  used  by  such  organ- 
izations and  that  thus  the  information,  sta- 
tistics, articles,  and  other  material  pub- 
lished by  these  organizations  may  be  put  to 
the  best  and  widest  use.  It  would  facili- 
tate our  purpose  if  such  organizations  as 
we  refer  to,  would  make  use  of  our  list  in 
distributing  these  bulletins  or  pamphlets. 

The  same  suggestion  may  also  be  made 
as  to  individuals  publishing  articles  or  ad- 
dresses of  interest  to  the  commissions  and 
to  our  members  generally. 

We  would  be  pleased  to  be  advised  of 
any  organization,  bureau,  or  individual 
willing  to  co-operate  in  perfecting  this  ex- 
change or  reference  list  by  suggesting 
names  to  be  added  or  otherwise.  Our  tenta- 
tive list  is  as  follows,  the  address  being, 
unless  otherwise  specified,  the  capital  of 
the  state : 


Mississippi 
Missouri 

Montana 

Nebraska 
Nevada 


State 

Alabama 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District  of 

Columbia 
Florida 

Georgia 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

^^innesota 


Official 

State  Board  of  Equalization 
.State  Tax  Commission 
State  Tax  Commission 
State  Board  of  Equalization 
State  Tax  Commission 
State  Tax  Commissioner 
State  Treasurer 

>  Commissioners  of  the  District 

State  Comptroller 
f  Comptroller  General 
\  State  Tax  Commissioner 

State  Board  of  Equalization 
f  Department  of  Finance 
\  State  Board  of  Equalization 

.State  Board  of  Tax  Commissioners 

Secretary  of  Executive  Council 

State  Tax  Commission 

State  Tax  Commission 

Board  of  State  Affairs 

Board  of  State  Assessors 
f  State  Tax  Commission   (Address, 
I      Baltimore) 

State  Tax  Commissioner 

Board  of  State  Assessors 

State  Tax  Commission 


State  Tax  Commission 
State  Tax  Commission 
f  State  Treasurer 
\  Board  of  Eciualization 
State  Board  of  Equalization 
State  Tax  Commission 
New  Hampshire  State  Tax  Commission 
New  Jersey  State    Department  of  Taxes   and 

Assessment 
New  Mexico         State  Tax  Commission 
New  York  State  Tax  Commission 

North  Carolina   State  Tax  Commission 
North  Dakota     State  Board  of  Ecjualization 
State  Tax  Commission 
State  Auditor 
State  Tax  Commission 
Attorney  General 
State  Board  of  Tax  Commissioners 
State  Tax  Commission 
State  Tax  Commission 
State  Board  of  Equalization 
f  State  Comptroller 
\  State  Tax  Commissioner 
State  Board  of  Equalization 
State  Tax  Commissioner 
f  State  Tax  Board 
t  Auditor  of  Public  Accounts 
State  Tax  Commissioner 
State  Tax  Commissioner 
State  Tax  Commission 
,.         .  J  State  Tax  Commissioner 

W  yommg  -^  g^^^^  g^^^.^  ^^  Equalization 

United  States       Commissioner  of  Internal  Revenue 

Outlying  Territories 

Alaska  Territorial  Treasurer 

Hawaii  Territorial  Treasurer 

Philippine  Is.  Secretary  of  Finance 

Porto  Rico  Treasurer 

Canada 

Dominion  Commissioner  of  Taxation 

Alberta  Minister  of  Public  Works 

British  Columbia  Minister  of  Finance 


Ohio 

Oklahoma 
Oregon 
Pennsylvania 
Rhode  Island 
South  Carolina 
South  Dakota 
Tennessee 

Texas 

Utah 
Vermont 

Virginia 

Washington 
West  Virginia 
Wisconsin 


Manitoba 
New  Brunswick 
Nova  Scotia 
Ontario 
Quebec 
Saskatchewan 


Provincial  Treasurer 
Provincial  Treasurer 
Commissioner  of  Works  and  Mines 
Provincial  Treasurer 
Comptroller  of  Provincial  Revenue 
Minister  of  Municipal  Affairs 


Newfoundland     Minister  of  Finance  and  Customs 

Mexico 

Secretary  of  Finance 

We  have  also  suggested  that  reports, 
documents,  addresses,  and  other  material  be 
sent  to  Professor  H.  L.  Lutz,  Oberlin, 
Ohio,  for  review  or  mention  in  the  Bui- 
i.ETix,  and  to  A.  E.  Holcomb,  Secretary  of 
the  Natio7ial  Tax  Association,  195  Broad- 
way. New  York  City,  for  general  use  in 
connection  with  the  work  of  the  Associa- 
tion. 


UNIFORM  BASIS  FOR  STATE  AND  FEDERAL 
TAXES  ON  INCOMES 


WALTER  X.   SELIGSBERG 


A  number  of  states — notabh'  New  York, 
Massachusetts  and  Connecticut  —  have 
passed  income  tax  laws,  levying  an  income 
tax  based  upon  the  amount  of  net  income 
upon  which  the  taxpayer  is  assessed  for  in- 
come by  the  Federal  Government.  Of 
course  these  acts  themselves  fix  the  rate  of 
the  tax  for  state  purposes  and  simply  adopt 
as  a  basis  for  the  tax  the  measure  of  net 
income  established  from  time  to  time  by 
Congress  in  its  income  tax  legislation.  An 
attack  appears  to  have  been  made  upon 
this  method  of  assessing  state  income  taxes, 
on  the  ground  that  by  adopting  the  basis 
established  by  a  different  legislature,  the 
state  legislature  abdicates  its  functions — 
that  the  resulting  enactments  are  not  really 
acts  of  the  state  legislature  and  are  there- 
fore unconstitutional. 

The  whole  question  was  discussed  in  a 
very  able  opinion  by  Judge  Finch  of  the 
New  York  Court  of  Appeals,  over  twenty- 
five  years  ago,  in  the  case  of  People  v.  Fire 
AssociatioJi  of  Philadelphia  (92  N.  Y. 
311).  In  that  case  the  New  York  Court 
of  Appeals  established  the  criteria  which 
determine  whether  a  particular  act  amounts 
to  an  abdication  of  legislative  power.  The 
act  there  under  consideration  was  one  fix- 
ing the  license  fees  to  be  charged  foreign 
insurance  companies  for  permission  to  do 
business  in  the  state  of  New  York,  and  the 
particular  provision  attacked  was  the  pro- 
vision adding  retaliatory  amounts  to  the 
normal  license  fees  where  larger  fees  were 
charged  for  similar  privileges  to  New  York 
companies  seeking  to  do  business  in  other 
jurisdictions.  For  instance,  the  Pennsyl- 
vania fees  for  New  York  companies  seeking 
to  do  business  in  Pennsj-lvania  were  larger 
than  the  normal  fees  established  by  the 
New  York  statute,  and  by  the  retaliatory 
feature  the  amounts  charged  in  Pennsv'l- 
vania  from  time  to  time  remained  the 
amounts  to  be  charged  against  Pennsylvania 
companies  seeking  to  do  business  in  New 
York.  The  criticism  that  by  this  retalia- 
tory feature  of  the  statute  the  New  York 


legislature  abdicated  its  functions,  was  an- 
-swered  by  the  Court's  opinion,  as  follows: 

"  The  argument  is,  that  the  nature  of  the  at- 
tempted legislation  is  vicious ;  that  what  the 
amount  of  a  tax,  fine,  penalty  or  license  shall  be 
is  essentially  the  direct  and  immediate  effect  of 
statutory  enactment ;  that  the  act  in  question  does 
not  determine  it ;  that  it  remits  it  to  the  legisla- 
ture of  another  state  by  its  enactments  to  create 
or  change  the  tax.  .  .  .  But  the  whole  argument 
rests  on  the  single  point  that  the  amount  of  the 
tax  or  fine  imposed  is  not  definitely  fixed  by  the 
terms  of  the  statute,  but  depends  upon  a  certain 
rate  upon  foreign  legislation.  Is  it  true  that  a 
fine  or  tax  cannot  be  imposed  unless  its  amount 
be  stated  in  the  law?  And  that,  if  left  to  be  de- 
termined by  some  other  tribunal,  thereby  the 
legislative  power  has  been  delegated?  Laws  de- 
fine a  multitude  of  forbidden  acts  and  impose  fines 
and  penalties  not  exceeding  certain  amounts,  but 
below  those  amounts,  left  wholly  uncertain  and 
committed  to  the  discretion  and  judgm.ent  of 
judicial  officers  or  tribunals.  It  is  quite  certain, 
therefore,  that  the  legislature  does  not  abdicate  its 
functions  and  delegate  its  authority  when  it  im- 
poses a  fine  or  penalty  without  itself  fixing  the 
amount,  or  when  it  leaves  it  to  be  fixed  by  some 
other  tribunal.  But  in  the  statute  before  us  noth- 
ing is  left  to  anybody's  discretion.  That  is  cer- 
tain which  can  be  rendered  certain,  and  the  act 
fixes  the  tax  by  reference  to  an  extrinsic  fact 
which  determines  its  amount  in  excess  of  a  fixed 
and  established  rate.  Because  that  extrinsic  fact 
is  the  legislation  of  another  state,  it  does  not  fol- 
low that  the  legislative  discretion  of  such  other 
state  is  in  any  manner  substituted  for  our  own." 

It  seems  clear,  therefore,  that  since  the 
rate  of  tax  is  made  certain  by  all  of  this 
legislation  and  the  basis  or  measure  of  net 
income  is  for  each  year  determinable  by 
reference  to  the  current  congressional 
legislation,  that  the  adoption  of  such  a  basis 
for  income  taxes  will  not  be  held  to  be. 
abdication  of  its  function  by  the  state  legis- 
lature nor  will  the  acts  be  held  to  be  in- 
valid because  of  indefiniteness.  In  Judge 
Finch's  opinion,  for  purposes  of  illustra- 
tion, the  Judge  gives  an  example  of  the 
kind  of  law  which  the  Court  would  hold 
invalid  because  it  would  involve  the  abdi- 
cation of  power  by  the  state  legislature, 
and  it  is,  perhaps,  reference  to  this  illus- 
tration that  has  given  rise  to  the  thought 
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that  the  tax  legislation  could  be  success- 
fully attacked. 

Judge  Finch  considers  invalid  a  law  en- 
acting that  the  rate  of  interest  in  New 
York  for  the  loan  of  money  should  be  such 
and  the  same  as  that  which  should  from 
time  to  time  be  prescribed  by  the  law  of 
any  other  state,  for  example,  Maine,  and 
states  as  the  reason  for  such  invalidity  that 
such  a  law  would  be  a  pure  case  of  abdica- 
tion of  its  function  by  the  legislature  be- 
cause there  would  be  no  dependent  or 
causative  connection  between  the  domestic 
and  the  foreign  law.  The  only  discussion 
on  the  merits  could  be  in  Maine,  and  Judge 
Finch  goes  on  to  say  after  stating  the  sup- 
posititious interest  case : 

"  There  is  thus  developed  the  clear  and  wide 
difference  between  the  two  laws.  One  has  merits 
of  its  own  ;  the  other  has  none.  The  one  is  en- 
acted iccause  of  the  foreign  law ;  the  other  only 
according  to  the  foreign  law.  The  one  is  passed 
for  legislative  reasons  and  out  of  a  legislative  dis- 
cretion which  the  foreign  law  and  its  possible 
mutations  engender;  the  other  without  any  such 
reasons  and  with  no  reason  whatever,  but  only 
through  trust  in  a  foreign  reason.  It  seems  to  us 
that  the  difference  is  plain  and  decisive."' 

It  is,  however,  clear  that  the  objection  to 
the  supposed  interest  law,  viz.,  that  it  in- 
volved the  yielding  to  other  agencies  of  the 


legislative  discretion  of  the  state,  cannot  be 
made  applicable  to  the  income  tax  legisla- 
tion. Surely  the  adoption  of  uniform  bases 
for  state  and  federal  taxation  is  in  itself 
a  desirable  result  for  all  taxpayers.  The 
convenience,  the  simplification  of  account- 
ing, and  the  consequent  stability  of  business 
are,  in  themselves,  ample  reasons  for  adopt- 
ing the  federal  measure  of  income  and  for 
changing  the  state  measure  from  time  to 
time  with  the  changes  in  the  federal  law. 

We  thus  find  that  the  two  objections 
urged  in  the  Fire  Association  case,  which 
seem  to  be  the  only  objections  which  can 
be  urged  against  the  validity  of  the  tax 
laws,  are  comprehensively  dealt  with  in  the 
decision  of  the  Court  of  Appeals,  and  it 
seems  that  the  reasoning  there  set  forth  ap- 
plies fully  to  these  cases.  It  is  true  that 
tliere  were  two  earlier  cases  in  Alabama 
and  in  Indiana  which  held  to  the  contrary, 
but  they  are  satisfactorily  dealt  with  in  the 
opinion  of  the  Court  of  Appeals.  This 
opinion  has  stood  for  so  long  without  ques- 
tion, and  its  reasoning  is  so  clear  and  con- 
vincing, that  it  seems  safe  to  assume  that 
the  courts  in  other  jurisdictions  will  fol- 
low this  decision,  and  that  the  adoption  of 
the  uniform  basis  for  income  taxation  will 
be  sustained. 


CONSTITUTIONAL  LIMITATIONS  OF  TAX 
LEGISLATION 


E.   S.   OAKLEY 
Deputy  Attorney  General,  State  of  Minnesota 

An  address  read  at  the  meeting  of  the  Minnesota  Tax  Association,  January  16,  1919 


Taxes  are  burdens  and  charges  imposed 
upon  persons  or  property  to  raise  money 
for  public  purposes.  The  power  to  tax 
rests  upon  necessity  and  is  inherent  in  any 
sovereignty.  Such  power  is  restricted  only 
by  constitutional  grant  or  limitation. 

The  government  of  the  United  States  is 
one  of  enumerated  powers,  the  national 
constitution  being  the  instrument  which 
specifies  them,  and  in  which  authority 
should  be  found  for  the  e.xercise  of  any 
power  which  the  national  government  as- 
sumes to  possess.  In  this  respect  it  differs 
from  the  constitution  of  the  several  states, 
w^hich  are  not  grants  of  power  to  the  states, 
but  which  apportion  and  impose  restrictions 


upon  the  powers  which  the  states  inherently 
possess. 

Our  supreme  court  has  held  that  the 
provisions  of  our  state  constitution  do  not 
confer  any  powers  upon  the  legislature,  but 
are  mere  limitations ;  and  the  legislature 
has  all  the  powers  of  an  absolute  sovereign, 
of  which  it  has  not  been  deprived  by  the 
constitution.  It  therefore  follows  that  in 
Minnesota  the  legislature  may  tax  prop- 
erty, persons,  possessions,  incomes,  privi- 
leges and  occupations,  subject  only  to  the 
existing  constitutional  limitations. 

What  are  these  limitations?  Prior  to 
1906,  our  constitution  provided  that  "  all 
taxes  to  be  raised  in  this  state  shall  be  as 
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nearly  as  may  be  equal  and  uniform 
throughout  the  state."  At  present  the  con- 
stitution provides  as  follows : 

"  The  power  of  taxation  shall  never  be  surren- 
dered, suspended  or  contracted  away.  Taxes  sha'l 
be  uniform  upon  the  same  class  of  subjects,  and 
shall  be  levied  and  collected  for  public  purposes, 
but  public  bur\-:ng  grounds,  public  school  houses, 
public  hospitals,  academies,  colleges,  universities, 
and  all  seminaries  of  learning,  all  churches,  church 
property,  and  houses  of  worship,  institutions  of 
purely  public  charity,  and  public  properly  used 
exclusively  for  any  public  purpose  shall  be  exempt 
from  taxation,  and  there  may  be  exempted  from 
taxation  personal  property  not  exceeding  in  value 
$200. oo,  for  each  household,  individual  or  head  of 
a  family,  as  the  legislature  may  determine  :  Pro- 
vided, that  the  legislature  may  authorize  muni- 
cipal corporations  to  levy  and  collect  assessments 
for  local  improvements  upon  property  benefite<i 
thereby  without  regard  to  cash  valuation,  and 
provided  further,  that  nothing  herein  contained 
shall  be  construed  to  aifect,  modify  or  repeal  any 
existing  law  providing  for  the  taxation  of  (he 
gross  earnings  of  railroads." 

It  is  to  be  noted  that  under  the  constitu- 
tional provision  just  read : 

(a)  The  power  of  taxation  cannot  be 
surrendered  or  suspended. 

(b)  Taxes  must  be  uniform  upon  the 
same  class  of  subjects. 

(c)  Certain  properties  are  specifically 
exempted  from  taxation. 

(d)  The  legislature  is  authorized  to  ex- 
empt from  taxation,  personal  property  not 
exceeding  $200.00  in  value  for  each  house- 
hold, individual  or  head  of  a  family. 

It  must  be  kept  in  mind  that  the  pro- 
visions as  to  exemption  from  taxation  of 
the  mentioned  educational,  religious  and 
charitable  institutions  are  self-executing 
and  mandatory. 

As  to  exemption,  the  only  leeway  pos- 
sessed by  the  legislature  is  as  to  the  amount 
of  personal  property  not  exceeding  $200.00 
in  value  which,  for  each  individual  or  head 
of  a  family,  may  be  relieved  from  taxation. 

As  to  the  classification  of  subjects  upon 
which  the  taxes  must  be  uniform,  primarily 
the  legislature  must  create  or  define  classes. 
The  legislative  determination  is  binding 
upon  the  courts,  unless  it  can  be  pointed 
out  that  the  classification  adopted  is  purely 
fanciful  or  arbitrary,  and  that  no  substan- 
tial or  logical  basis  exists  therefor. 

In  my  opinion,  our  legislature  could  not 
legally  provide  that  all  property  within  a 
properly  prescribed  class  should  be  assessed 
at  a   merely   Twmiiial   lalue,   as   compared 


with  other  assessment  values,  for  by  so 
doing  the  power  of  taxation  as  to  such 
property  would  in  effect  be  surrendered  or 
suspended,  and  an  exemption,  for  practical 
purposes,  would  be  granted  contrary  to  the 
constitutional  limitations. 

Courts  generally  have  held  that  a  con- 
stitutional enumeration  of  exemptions,  such 
as  we  have  in  Minnesota,  precludes  the 
granting  of  any  other  exemptions.  The 
result,  then,  is  that  the  legislature  in  this 
state  has  nothing  to  do  with  tax  exemption 
except  in  one  instance,  to  wit:  It  may  ex- 
empt personal  property  not  exceeding 
$200.00  in  value  for  each  household,  indi- 
vidual or  head  of  a  family.  The  legisla- 
ture must  provide  for  the  taxation  of  prop- 
erty not  exempt.  It  may  classify  such  prop- 
erty on  a  logical  basis.  But  suppose  it 
should  provide  by  classification  for  the 
assessment  of  the  land  alone ;  what  would 
be  the  result?  I  predict  that  the  tax  levy 
would  be  held  invalid  as  violative  of  the 
constitutional  provision,  which  provides 
that  no  person  shall  be  deprived  of  his 
property  without  due  process  of  law.  Such 
due  process  of  law  provision  is  found  in 
both  the  state  and  federal  constitutions. 

The  Supreme  Court  of  the  United  States, 
in  considering  the  14th  amendment  to  the 
Federal  Constitution,  has  made  numerous 
decisions  affecting  state  taxation.  Among 
such  w'e  find  holdings  to  the  following 
effect : 

"  The  general  rule  is  that,  in  classifying  prop- 
erty for  taxation,  some  benefit  to  the  property 
taxed  is  a  controlling  consideration,  and  a  plain 
abuse  of  this  power  will  sometimes  justify  a 
judicial  interference." 

"  It  was  never  contemplated,  when  the  amend- 
ment was  adopted,  to  restrain  or  cripple  the  tax- 
ing power  of  the  state,  whatever  the  methods  they 
devised  for  the  purpose  of  taxation,  unless  those 
methods  by  their  necessary  operations  were  in- 
consistent with  the  fundamental  principles  em- 
braced by  the  requirements  of  due  process  of  law 
and  the  equal  protection  of  the  laws  in  respect  to 
the  rights  of  property." 

•'  The  enforcement  of  a  tax  levied  under  a  void 
law  is  a  deprivation  of  property  without  due  pro- 
cess of  law." 

"  A  taxing  act  which  exceeds  the  legislative 
power  of  taxation,  and  violates  the  provisions  of 
the  constitution,  is  not  a  law,  and  the  person 
subjected  to  said  tax  is  deprived  of  his  property 
without  due  process  of  law." 

"  Illegal  taxation  is  a  deprivation  of  the  citi- 
zen's right  of  property  without  due  process  of 
law." 

In  addition  to  levying  so-called  general 
property  taxes,  the  states,  under  their  police 
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powers,  have  a  right  to  enforce  collection 
of  license  or  inspection  fees,  or  privilege 
taxes ;  but  it  must  be  kept  in  attention  that 
states  cannot  enact  a  revenue  law  by  decor- 
ating the  sanie  with  garments  usually  worn 
by  police  regulations.  In  other  words,  the 
courts  will  remove  the  cloak  and  investi- 
gate as  to  whether  or  not  an  act  is  a  bona 
fide  police  regulation  or  a  revenue  measure 
in  disguise.  Speaking  generally,  the  law 
will  be  tested  by  the  result  of  its  operation 
and  subsequent  legislation  on  the  subject. 
The  legislature  may  make  any  business  re- 
quiring police  regulation  pay  the  expenses 
of  regulating  it.  The  amount  of  the  fees 
required  is,  within  reasonable  limits,  for  the 
legislature. 

The  following  cases  afford  illustrations 
of  invalid  police  regulations  : 

In  Foote  v.  Maryland,  232  U.  S.  494,  for 
the  two  years  that  the  Oyster  Inspection 
Law  had  been  in  force,  the  result  was  as 
follows : 

Percentage  cf 
Year  Receipts  Expenses       receipts  used 

for  expenses. 

1909 $38,010  $14,000  35% 

1910....     43.8-2  14,991  34% 

In  Earths  Northern  Oil  Company  v. 
Jackman,  150  N.  W.  576,  which  is  the 
North  Dakota  Oil  case,  the  statute  had 
been  in  force  five  years,  with  the  following 
result : 

Percentage  of 
Year  Receipts  Expenses       receipts  used 

for  expenses. 

1909 $45,603.55         $S,qS8.75  19% 

1910 59.500.94         11,939.70  20% 

191 1 71,422.20         12,899.75  18% 

1912 95,189.92         12,293.69  13% 

1913 119.494.97         13382.79  11% 

In  the  Ohio  Oil  case,  Castle  v.  Mason. 
it  was  shown  that  the  inspection  law  of 
Ohio,  adopted  in  1908,  had  the  following 
result : 

Percentage  of 
Year  Receipts  Expenses       receipts  used 

for  expenses, 

1908 $55,819  $21,706  38% 

1909 88,037  36,990  42% 

1910 99-523  3Q.548  39% 

191 1 107,972  40.835  37% 

1912 123,693  42.576  34% 

1913 130,607  42.558  32% 

In  considering  the  limitations  on  taxa- 
tion, especially  in  view  of  the  good  roads 
spirit,  which  is  so  commendable  and  wide- 
spread at  the  present  time,  it  is  important 
to  note  the  provisions  of  sections  5  and  16 


of  Article  9  of  our  state  constitution,  which 
in  part  read  as  follows : 

"5 The    state   shall   never  contract   any 

debts  for  works  of  internal  improvement,  or  be  a 
party  in  carrj-ing  on  such  works,  except  in  cases 
where  grants  of  land  or  other  property  shall  have 
been  made  to  the  state,  especially  dedicated  by  the 
grant  to  specific  purposes,  and  in  such  cases  the 
state  shall  devote  thereto  the  avails  of  such  grants, 
and  may  pledge  or  appropriate  the  revenue  de- 
rived from  such  works  in  aid  of  their  completion." 

"  16.  For  the  purpose  of  lending  aid  in  the  con- 
struction and  improvement  of  public  highways 
and  bridges,  there  is  hereby  created  a  fund,  to  be 
known  as  the  '  state  road  and  bridge  fund.'  Said 
fund  shall  include  all  mone)-s  accruing  from  the 
income  derived  from  investments  in  the  internal 
improvement  land  fund,  or  that  may  hereafter 
accrue  to  said  fund,  and  shall  also  include  all 
funds  accruing  to  any  state  road  and  bridge  fund, 
however  provided. 

"  The  legislature  is  authorized  to  add  to  such 
fund,  for  the  purpose  of  constructing  or  improv- 
ing roads  and  bridges  of  this  state,  by  providing, 
in  its  discretion,  for  an  annual  tax  levj-  upon  the 
property  of  this  state,  of  not  to  exceed  in  any 
}-ear  one  mill  on  all  the  taxable  property  within 
the  state.  Provided  that  no  county  shall  receive 
in  any  year  more  than  three  (3)  per  cent  or  less 
than  one-half  (J4)  of  one  (i)  per  cent  of  the 
total  fund  thus  provided  and  expended  during 
such  j-ear." 

In  the  case  of  Cook  v.  Iverson,  108 
Minn.  388,  our  Supreme  Court  held  that 
public  highways  are  included  in  the  pro- 
hibition contained  in  section  5  of  Article  9, 
to  the  effect  that  the  state  shall  not  be  a 
party  to  the  carrying  on  of  works  of  in- 
ternal improvement.  In  that  case,  the  court 
further  held  that  the  power  of  the  legisla- 
ture to  aid  in  the  construction  of  highways, 
by  appropriating  money  raised  by  a  general 
tax  levy,  is  limited  to  the  manner  and 
amount  prescribed  by  section  16  of  Article 
9.  In  this  connection  I  am  informed  that 
a  proposed  con.^titutional  amendment  for 
legislative  consideration  has  been  drawn, 
and  will  remove  all  limitations  as  to  the 
taxation  of  motor  vehicles  and  provide  for 
the  distribution  of  funds  derived  from  such 
taxation  on  so-called  trunk  highways  of  the 
state. 

Some  people  entertain  the  belief  that  all 
constitutional  limitation  as  to  taxation  and 
exemptions  should  be  removed  so  that  the 
legislature  from  time  to  time  might  provide 
for  the  raising  of  public  revenue  in  any 
manner  which  it  deems  proper.  A  so-called 
wide-open  tax  amendment  would,  generally 
speaking,  bring  about  such  result.  Person- 
ally I  do  not  believe  that  if  all  limitations 
v.ere  removed  a  chaotic  or  disastrous  result 


No  8] 


MAY,  1919 


111 


•would  necessarily  follow.  In  some  states 
we  find  liberal  taxation  provisions.  For 
instance,  in  Connecticut  the  constitution 
contains  absolutelj'  no  limitation  of  taxa- 
tion except  that  the  bill  of  rights  has  the 
usual  provision  to  the  effect  that  property 
of  no  person  shall  be  taken  for  public  use 
without  just  compensation  therefor.  The 
courts  of  that  state  have  held  that  taxation 
is  not  the  taking  of  private  property  with- 
out compensation  but  have,  under  the  bill- 
of -rights  provisions,  placed  a  narrow  con- 
struction on  what  constitutes  public  use. 

In  Wisconsin  it  is  provided  by  constitu- 
tional provision : 


"The  rule  of  taxation  shall  be  uniform  auJ 
taxes  shall  be  levied  upon  such  property  as  the 
legislature  shall  prescribe.  Taxes  may  also  be 
imposed  on  incomes,  privileges  and  occupations, 
which  taxes  may  be  graduated  and  progressive, 
and  reasonable  exemptions  may  be  provided." 

As  there  is  no  limitation  on  exemptions 
in  Wisconsin,  we  find  a  larger  exemption 
list  covering  practically  four  statute  pages. 
In  the  list  there  is  enumerated,  among  other 
things,  the  following :  growing  crops,  in- 
cluding medicinal  plants ;  mechanics'  tools ; 
firearms ;  honey  bees ;  chickens  and  farm 
animals  born  after  December  31st  and  be- 
fore the  date  of  assessment ;  and  beet  sugar 
factories  and  plants. 
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As  a  result  of  the  war  nearly  all  govern- 
ments, national,  state  or  local,  are  faced  by 
the  necessity  of  providing  for  larger  ex- 
penditures than  in  the  past,  and  there  has 
been  some  question  as  to  whether  the 
sources  of  revenue  previously  relied  on  will 
be  sufficient  for  the  present  need.  Inas- 
much as  the  general  property  tax,  more 
specifically  the  tax  on  real  property,  is  the 
chief  reliance  of  local  governments  in  the 
United  States,  it  is  essential  to  ascertain 
whether  more  revenue  can  be  raised  from 
this  source.  From  many  sides  comes  a 
negative  opinion :  the  rate  of  tax  is  now  as 
high  as  can  be  successfully  administered  or 
tolerably  borne ;  this  is  the  opinion  of  the 
taxpayers  and  of  many  tax  collectors,  and 
it  is  one  I  have  no  desire  to  dispute.  But 
the  yield  of  a  tax  depends  not  only  on  its 
rate,  but  also  on  the  value  of  the  taxed 
property,  and  that  value  is  the  subject  of 
this  paper. 

The  value  of  land  is  fundamentally  de- 
termined by  the  demand  for  it.  In  cities 
this  means  the  demand  for  buildings  of  all 
sorts,  and  for  sites  for  them,  and  this  de- 
mand in  turn  results  from  the  conditions 
or  prospects  of  business  and  the  growth  of 
population. 

Besides  the  demand  for  buildings,  the 
cost  of  erecting  and  maintaining  them 
comes  into  the  determination  of  land 
values.  This  includes  costs  of  material 
and  of  labor,  and  taxes.     Finally,  the  rate 


of  interest  determines  the  relation  of  the 
assessed  capital  value  to  net  rentals. 

Any  attempt  to  foresee  the  future  course 
of  land  values  must  consist  in  an  analysis 
of  each  of  the  above-mentioned  factors. 
Some  of  them  are  much  affected  by  purely 
local  circumstances ;  some  on  the  other 
hand  are  nation-wide  phenomena,  and  it  is 
this  second  class  alone  concerning  which 
the  following  notes  are  submitted. 

Concerning  immediate  prospects  there  is 
not  much  to  be  said.  This  is  dangerous 
ground  for  prophets.  One  fact,  however, 
is  to  be  emphasized:  the  number  of  busi- 
ness failures,  and  the  amount  of  their  lia- 
bilities, has  been  very  small  since  April, 
1917,  and  getting  smaller  right  along.  The 
percentage  of  business  firms  failing  in  1918 
was  the  smallest  in  thirty  years ;  the  num- 
ber of  firms  in  business  decreased  slightly, 
but  it  was  through  solvent  withdrawal,  not 
bankruptcy.  Bradstreet's  figures  for  the 
first  three  months  of  this  year  show  a 
smaller  number  of  failures  than  for  thirty- 
eight  years  past,  with  a  total  of  liabilities 
considerably  smaller  than  usual  in  the  last 
decade.  The  year  1915  seems  to  have 
weeded  out  the  weaklings  of  business,  and 
if  there  is  no  more  trouble  in  Europe,  busi- 
ness prospects  are  far  from  gloomy. 

Whatever  may  be  the  case  with  respect 
to  business,  there  is  another  source  of  de- 
mand for  citv  land — the  demand  for  resi- 
dential buildings,  which  depends  of  course 
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on  the  numbers  of  the  people.  It  is  neces- 
sary, therefore,  to  study  the  growth  of  the 
population  of  this  country  during  the  past 
few  years. 

There  are  two  ways  in  which  a  popula- 
tion can  grow,  ( 1 )  by  natural  increase,  or 
the  excess  of  births  over  deaths,  and  (2)  by 
immigration.  The  first  method  has  not 
been  interrupted  by  the  war,  although  the 
second  has.  The  first  method  will  continue 
after  the  war,  and  the  second  may  be  re- 
sumed, at  least  in  part.  We  can  establish 
by  analyzing  these  methods,  probable  mini- 
mum and  maximum  rates  of  population  in- 
crease. 

The  annual  estimates  of  population  fur- 
nished by  the  Census  Bureau  are  merely 
mathematical  expressions  of  the  arbitrary 
assumption  that  population  has  been  in- 
creasing in  arithmetical  proportion  since 
1900,  i.  e.  that  if  the  ten  years  from  1900 
to  1910  gave  a  certain  increase  in  num- 
bers, that  each  year  since  1910  has  given 
one-tenth  as  much.  This,  of  course,  makes 
no  distinction  between  the  two  methods  of 
increase  just  mentioned,  and  makes  no 
allowance  for  local  conditions,  or  even 
nation-wide  changes. 

More  accurate  indications  of  the  growth 
of  cities  may  be  obtained  from  the  records 
of  births,  marriages,  and  deaths ;  from 
school  enrollments ;  and  perhaps  from  lists 
of  registered  voters,  city  and  telephone 
directories,  and  other  purely  local  sources, 
if  scrutinized  with  sufficient  care. 

The  census  estimate,  however,  may  be 
mentioned  for  what  it  is  worth.  It  as- 
sim:ies  that  each  month  the  population  of 
the  United  States  increases  approximately 
135,000.  This  would  mean  that  in  the  two 
years  since  our  declaration  of  w^ar,  the 
population  has  increased  over  3,250,000,  or 
722,000  families,  at  the  average  rate  of  4.5 
persons  to  the  family.  This  estimate  may 
be  reasonably  taken  as  a  maximum.  Ac- 
cording to  the  last  census  the  number  of 
dwellings  in  the  United  States  averaged 
about  seven-eighths  the  number  of  families. 

Recent  enough  statistics  of  births,  deaths, 
and  marriages  to  show  the  results  of  the 
war  have  not  been  published  for  the  nation 
as  a  whole.  The  experience  of  Great 
Britain  was  that  war  stimulated  marriages 
and  also  cut  down  the  death-rate  among 
children.  The  number  of  marriages  in 
England  in  the  first  three  years  of  the  war 
was  100,000  greater  than  normal ;  in  Scot- 


land, 4,000.  The  provisions  of  the  draft 
law,  doubtless,  brought  about  a  similar  re- 
sult in  this  country.  Most  marriages,  of 
course,  increase  the  demand  for  houses, 
even  if  they  are  childless ;  and  it  is  not 
reasonable  to  expect  many  of  them  to  be 
childless.  Another  factor  in  natural  in- 
crease is  the  number  of  deaths.  In  ordi- 
nary years  the  death  rate  in  the  United 
States  is  about  15  per  1,000,  or,  roughly, 
1,500,000  persons.  The  deaths  of  soldiers 
during  the  war  are  given  as  under  60,000. 
Even  the  influenza  epidemic  resulted  in 
only  about  80,000  deaths,  according  to  the 
common  new-spaper  estimates.  No  one  can 
tell  how  many  of  these  140,000  cases  would 
have  died  anyway  during  the  year.  In  any 
case  they  are  few  by  comparison  with  the 
regular  annual  loss. 

The  death  statistics  of  1917  are  available 
for  nine  cities  (Seattle,  Richmond,  New- 
port, R.  I.,  Concord,  N.  H.,  Worcester, 
New  Bedford,  Fall  River,  Newton,  and 
Minneapolis)  and  one  state  (Louisiana). 
Of  the  cities,  Richmond  and  Worcester 
actually  had  fewer  deaths  than  in  1916, 
while  Seattle,  New  Bedford,  Fall  River, 
and  Minneapolis  reported  lower  death 
rates.  As  the  basis  of  measuring  rates  is 
the  artificial  figure  of  the  Census  Bureau, 
it  may  be  tliat  a  small  death  rate  indicates 
merely  a  smaller  increase  in  population 
than  was  assumed.  The  normal  excess  of 
births  over  deaths  is  about  10  per  1,000. 
If  this  remained  unchanged  during  the 
war  the  population  Avould  have  increased  in 
the  tw-enty-five  months  of  war  by  over 
2,000,000,  in  spite  of  the  fact  that  immi- 
gration was  cut  oif.  Deduct  the  140,000 
mentioned  above,  and  there  is  still  a  large 
numl)er  of  persons  to  be  provided  with 
houses. 

The  mmiber  of  children  enrolled  in  the 
puljlic  day  schools  of  the  cities  of  the 
United  States  is  reported  annually  or  bien- 
nially by  the  Bureau  of  Education.  These 
school  children  at  the  last  census  were  19.3 
per  cent  of  the  total  population,  or  prac- 
tically one-fifth.  If  the  enrollment  in  the 
schools  of  any  city  increases  considerably, 
it  is  safe  to  assume  that  the  population  has 
increased,  although  not  necessarily  in  pro- 
portion. If  the  increase  is  greater  than  in 
normal  years,  the  conclusion  is  even  more 
justified.  The  reason  why  the  enrollment 
of  school  children  cannot  be  considered  as 
indicating    proportional    changes    in    city 
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population  is  due  to  the  fact  that  these 
children  have  to  a  large  extent  lived  in  the 
city  some  years  before  being  enrolled  in 
the  schools ;  moreover,  the  attendance  laws 
are  from  time  to  time  made  more  rigorous. 
The  enrollments  of  school  children  for 
the  year  1917-18  have  not  yet  been  pub- 
lished, but  the  figures  for  twenty-three  of 
the  principal  cities  were  kindly  furnished 
by  the  Bureau  of  Education.  There  were 
no  reports  made  for  the  year  1916-17,  but 
a  comparison  with  the  two  preceding  years 
gives  the  following  results : 

Total  Enrollment  Reported 

1914-15 1,765,062 

1915-16 1,818,992 

1917-18 1,925,967 

The  twenty-three  cities  together  gained 
3.057c  from  1914-15  to  1915-16,  and 
5.887f  from  1915-16  to  1917-18,  or  at  the 
rate  of  2.89%  per  year  (geometrical  pro- 
portion ) .  That  is,  the  rate  of  growth  was 
over  nineteen-twentieths  of  the  rate  in  the 
year  preceding  the  war,  and  the  growth  in 
absolute  numbers  almost  identical.  These 
cities  contain  about  one-twelfth  of  the 
nation's  population ;  they  are  all  of  such  a 
size  that  purely  local  occurrences,  such  as 
the  establishment  of  government  plants  or 
stations  near  them  would  not  affect  their 
figures  to  such  a  great  extent  as  would  be 
the  case  with  smaller  cities. 

As  for  the  second  means  by  which  the 
population  is  increased,  i.  e.  immigration,  it 
is  well  known  that  the  war  reduced  the 
immigration  from  an  annual  average  of 
over  1,000,000  to  an  insignificant  amount. 
Can  we  expect  now  a  volume  of  immigra- 
tion as  great  as  before  the  war?  The  an- 
swer depends  on  the  demand  for  laborers 
abroad  as  well  as  in  this  country,  and  also 
on  the  nature  of  the  restrictions  on  emigra- 
tion and  immigration. 

In  May,  1917,  new  restrictive  laws  went 
into  effect,  the  principal  restriction  being 
the  requirement  that  aliens  over  16  years 
of  age  must  be  able  to  read  in  order  to  be 
admitted.  The  effect  of  this  law  in  keep- 
ing out  immigrants  after  the  war  cannot  be 
stated  with  confidence.  There  may  be  fur- 
ther restrictions  enacted,  by  this  country  or 
by  the  countries  of  origin.  Keeping  out 
illiterates  may  encourage  the  other  kind  of 
immigrants.  Of  the  immigrants  admitted 
in  the  years  preceding  the  adoption  of  the 


literacy  test,  the  following  percentages  were 
illiterate: 

1913 :!3— 

1914 ^::— 

1915 II  — 

1916 14— 

1917 12-f 

In  conclusion,  one  thing  seems  plain:  if 
this  country  has  had  a  demand  for  labor 
great  enough  to  cause  its  population  to 
grow  at  the  rate  of  over  1,600,000  a  year, 
that  demand  is  not  going  to  disappear  all 
at  once ;  and  if  it  is  not  satisfied  by  one 
means,  it  will  be  by  another.  In  other 
words,  if  immigration  should  be  less  in  the 
future  than  it  has  been  in  the  past,  th-; 
native  population  will  probably  increase 
faster  in  consequence,  and,  during  the  in- 
terval while  the  younger  generation  is  still 
unable  to  compete,  wages  will  be  higher 
than  normal,  thus  enabling  workingmen  to 
live  in  larger  quarters.  Moreover,  some 
of  the  Liberty  bonds  acquired  in  such  large 
numbers  by  workingmen  will  doubtless  be 
converted  into  homes  when  they  return  to 
par.  So,  in  one  way  or  another,  a  greatly 
increased  demand  for  residential  accom- 
modation seems  inevitable. 

It  is  well  known  that  at  the  present  time 
there  are  few  vacant  houses  and  that  rents 
are  high.  There  has  been  very  little  build- 
ing except  for  governmental  purposes  dur- 
ing the  last  two  years.  Profits  not  abso- 
lutely necessary  have  been  held  up  by  the 
high  cost  of  labor  and  material,  and  per- 
haps even  more  by  the  scarcity  of  capital. 
Estimates  of  the  amount  of  private  and 
public  construction  so  affected  vary  from 
$300,000,000  to  $450,000,000. 

Enough  evidence  has  been  produced  to 
indicate  at  least  a  normal  growth  in  the 
amount  of  taxable  real  estate;  but  there 
are  some  other  factors  aft"ecting  its  assess- 
able value.  First  of  these  is  the  purchas- 
ing power  of  money,  indicated  by  the  gen- 
eral level  of  prices. 

Building  materials,  like  nearly  every- 
thing else,  have  risen  to  prices  two  or  three 
times  as  great  as  in  1914.  Some  of  this 
rise  was  due  to  scarcity;  some  simply  to 
the  decline  in  the  value  of  money.  That 
part  of  the  increase  which  was  due  to  scar- 
citv  cannot  long  endure  after  peace  is  fully 
restored  and  the  laborers  now  in  the  army 
set  free;  that  part  which  was  due  to  the 
declining   value    of   money   will   probably 
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last  for  some  time,  depending  on  the  finan- 
cial policy  of  the  government.  Buildings 
Avill  accordingly  be  dear,  but  since  incomes 
are  in  the  process  of  adjustment  them- 
selves to  the  lower  value  of  money,  the 
high  money  cost  of  buildings  will  not 
cause  a  decline  in  the  demand  for  them, 
for  the  tenants  will  be  able  to  pay  more. 
There  will  be  as  much  construction  as 
there  would  be  if  prices  in  general  were 
lower,  and  each  building  will  increase  the 
assessed  valuation  of  the  city  by  a  greater 
sum  than  it  would  have  before  the  war. 

There  is  another  reason  to  believe  that 
there  will  be  an  increase  in  the  value  of 
real  estate.  Like  all  forms  of  investment, 
real  estate  derives  its  value  from  the  income 
it  yields.  The  larger  the  net  rent,  actual 
and  expected,  the  greater  the  selling  value. 
But  the  ratio  between  the  two  is  not  uni- 
form ;  it  fluctuates  Avith  changes  in  the 
normal  rate  of  interest  on  long-term  in- 
vestments of  equal  security.  Now  at  the 
present  time  that  rate  is  very  high ;  good 
bonds  which  in  1914  yielded  only  4.6% 
now  yield  5.4%  ;  even  U.  S.  bonds,  issued 
at  33^%  per  cent,  now  sell  in  the  market 
to  net  4^%.  Looked  at  from  the  other 
side,  investments  yielding  a  stated  income 
are  worth  now  only  between  three-fourths 
and  five-sixths  of  what  they  were  five  years 
ago.  As  soon  as  the  demand  for  capital 
declines,  or  the  supply  increases,  enough 
to  reduce  this  rate  of  interest,  the  capital 
values  of  all  income-yielding  properties, 
including  real  estate,  will  rise.  This  rise 
will  be  more  noticeable  in  the  case  of  land 
than  in  that  of  improvements,  for  the  value 
of  the  latter  is  more  closely  connected  with 
the  costs  of  construction.  If,  for  example, 
an  improved  piece  of  property  should  in- 
crease in  value  because  of  a  fall  in  the 
market  rate  of  interest,  while  building  costs 
remained  unchanged,  the  building  would 
not  be  valued  any  higher  than  the  cost  of 
replacing  it,  however  small  that  might  be, 
and  the  land  would  be  credited  with  the 
whole  of  the  increased  value  of  the  prop- 
erty. 

At  the  present  time  the  total  assessed 
valuation  of  the  real  property  in  cities  of 
30,000  or  over  is  about  $30,400,000,000. 
Since   1913  this  total  has  increased  from 


year  to  year  barely  enough  to  keep  pace 
with  the  increased  number  of  such  cities 
and  their  growth  in  area.  The  assessed 
values  of  properties  already  on  the  books 
seem  to  have  remained  stationary  or  even 
declined,  taking  the  country  as  a  whole. 
These  conclusions  are  based  on  the  Census 
Bureau's  statistics,  including  those  for 
1918  which  are  not  yet  published.  The 
rising  cost  of  materials,  and  rate  of  interest 
have  kept  values  down.  When  these  costs 
decline,  values  may  be  expected  to  go  up. 

How  soon  may  this  rise  in  assessed  val- 
uations be  expected?  This  is  a  difficult 
question  to  answer,  depending  on  all  the 
factors  mentioned  above.  The  demand  for 
houses  is  already  effective ;  that  for  busi- 
ness buildings  depends  mainly  on  confi- 
dence. The  costs  of  a  few  materials  have 
started  down,  as  have  commodities  in  gen- 
eral ;  ^  carpenters  are  not  now  so  hard  to 
find  ;  and  after  the  Victory  loan  is  out  of 
the  way,  the  savings  banks  will  have  more 
money  for  mortgages.  In  fact,  the  value 
of  building  permits  taken  out  in  March 
was  greater  than  in  any  month  since  June,. 
1917. 

The  effect  of  a  fall  in  the  rate  of  interest 
will  be  slower  to  manifest  itself.  After 
the  Napoleonic  wars  it  took  three  years 
for  the  rate  of  interest  on  investments  in 
Cireat  Britain  to  decline  noticeably.  After 
the  American  Civil  war  and  the  Franco- 
Prussian  war  it  took  five  years  for  the  same 
phenomenon  to  manifest  itself  in  the  re- 
spective countries.  We  have  not  suffered" 
as  much  in  this  war  in  proportion  to  our 
wealth  as  the  countries  concerned  in  those 
three  instances.  Europe  may  keep  up  the 
interest  rate  by  borrowing  our  capital,  but 
it  is  a  question  how  willing  American  in- 
vestors would  be  to  lend  abroad.  On  the 
whole,  it  is  better  to  invite  each  reader  to 
decide  for  himself  how  soon  real  estate  is 
to  take  part  in  that  upward  swing  of  prices 
in  which  it  alone  of  all  commodities  has 
not  yet  shared.  Meanwhile  assessors  must 
derive  their  consolation  from  the  increas- 
ing amount  of  taxable  real  estate  rather 
than  its  increasing  value. 

1  Bradstreet's  and  Dun's  index  numbers  of  com- 
modity prices  were  on  April  i,  respectively,  6.7% 
and  4.4%  less  than  on  January  i. 
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Car  Company  Taxation — Unit  Rule 
— Mileage  Basis.  —  The  Supreme  Court 
has  held  unconstitutional  a  Georgia  statute 
imposing  a  property  tax  on  rolling  stock 
of  equipment  or  private  car  companies,  re- 
versing the  state  court  (146  Ga.  489). 

The  law  (Civil  Code,  sees.  989,  990, 
1031),  provided  that  the  assessment  of 
such  property  should  be  made  on  the  basis 
of  the  percentage  of  the  value  of  total 
equipment  owned  by  the  company,  which 
the  number  of  miles  of  railroad  line  over 
Avhich  its  cars  traveled  in  Georgia,  bore  to 
the  total  railroad  line  mileage  everywhere 
over  which  they  traveled.  This  rule,  it 
may  be  noted,  is  not  that  of  total  number 
of  miles  traveled  by  the  cars,  i.  e.,  car 
wheelage  or  car  mileage,  but  involves  only 
railroad  line  miles,  irrespective  of  the 
ntunber  of  cars  running  over  the  tracks,  or 
the  number  of  trips  made  by  the  cars. 

In  the  particular  case  the  application  of 
the  statutory  rule  resulted  in  an  assessment 
of  $291,195,  whereas  the  physical  value  of 
the  average  number  of  cars  habitually  used 
in  the  state  for  the  year  was  admitted  by 
the  state  to  be  only  $47,310.  The  addi- 
tional assessment,  reached  by  the  applica- 
tion of  the  statutory  method,  was  sought  to 
be  justified  under  previous  decisions  up- 
holding the  "  unit  rule "  of  taxation  for 
such  properties  and  as  reflecting  a  propor- 
tionate value  for  the  franchise.  The  plain- 
tiff contended  that  the  rule  of  railroad 
trackage  had  no  necessary  relation  to  the 
amount  of  its  property  in  the  state,  and 
the  Supreme  Court,  while  admitting  the 
general  validity  of  the  unit  rule  in  the 
valuation  of  such  property  and  that  the 
value  need  not  be  limited  to  the  mere  phys- 
ical worth  but  may  include  the  "  intan- 
gible value  due  to  what  we  have  called  the 
organic  relation  of  the  property  in  the 
state  to  the  whole  system,"  held  that  the 
method  used  was  arbitrary,  producing  re- 
sults wholly  unreasonable,  and  a  tax  un- 
duly burdening  interstate  commerce  and 
imposed  without  due  process  of  law. 

The  decision  in  Pullman  Co.  v.  Pe7in- 
tylvania,  141  U.  S.  18,  urged  in  support  of 


the  tax,  was  distinguished  on  the  ground 
that  the  real  issue  in  that  case  was  whether 
the  property  was  exempt  from  taxation 
merely  because  of  its  employment  in  in- 
terstate conunerce,  and  that  the  statements 
in  the  opinion  as  to  the  propriety  of  a 
track  mileage  basis  of  assessment  were  un- 
necessary to  determination  of  the  case  and, 
so  far  as  specific  sanction  of  the  track 
mileage  as  a  basis  of  apportionment  was 
given,  it  was  obiter  dictum,  and  could  not 
be  approved  or  followed. 

The  court  admits  the  difficulty  of  fairly 
appraising  such  property,  but  says  that 
"  Taxes  must  follow  realities,  not  mere  de- 
ductions from  inadequate  or  irrelevant 
data,"  and  that  "  under  no  formula  can  a 
state  tax  things  whollv  bevond  its  jurisdic- 
tion." 

Justice  Day  concurred  in  the  result  in 
view  of  the  undisputed  facts  and  Justice 
Pitney  wrote  a  vigorous  dissenting  opin- 
ion, in  which  Justice  Brandeis  and  Justice 
Clarke  concurred,  taking  sharp  issue  with 
the  prevailing  opinion  as  to  the  reasonable- 
ness of  the  rule  laid  down  in  the  Georgia 
statute,  and  protesting  against  the  interpre- 
tation placed  on  the  Pullman  case.  Jus- 
tice Pitney  says  that,  although  a  state  may 
properly  assess  railroad  car  equipment  on 
the  basis  of  the  average  cars  in  hal)itual 
use,  it  is  not  confined  to  that  method,  nor 
is  it  obliged  to  disregard  "  the  special 
value  that  rolling  stock  has  because  of  its 
organic  relation  to,  and  its  customary  use 
in  connection  with  the  railroad  tracks 
upon  which  it  runs,"  since  "  although  the 
equipment  be  held  in  separate  ownerships, 
it  may  be  regarded  in  fact  as  an  appur- 
tenance of  the  railroad  and  valued  in  that 
relation."  He  takes  the  view  that  the 
propriety  of  the  railroad  track  rule  was  in 
issue  and  was  approved  by  the  Supreme 
Court  in  the  Pullman  case,  and  that  this 
case  has  been  uniformly  cited  as  sustain- 
ing that  proposition,  and  he  thinks  that 
under  the  prevailing  opinion,  its  authority 
has  been  overthrown.  He  also  intimates 
that  the  car  wheelage  or  car  mileage 
method  of  apportionment,  suggested  by  the 
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majority  as  a  proper  one,  may  itself  be  in- 
valid as  a  regulation  of  interstate  com- 
merce, and  may  be  also  objectionable  be- 
cause "  its  ascertainment  would  lie  wholly 
in  the  breast  of  the  taxpayer." 

It  would  indeed  seem  revolutionary  to 
at  this  time  overthrow  the  authority  of 
Pullman  Co.  v.  Pennsylvania,  and  we  call 
attention  to  the  finding  of  fact  by  the  trial 
court  in  the  instant  case,  that  railroad 
track  mileage  has  no  relation  whatever  to 
the  number  of  cars  or  amount  of  equipment 
in  use  in  a  state.  This  seems  to  have  been 
overlooked  by  the  dissenting  justices.  In 
none  of  the  cases  cited  by  the  court,  which 
involved  a  car  equipment  company,  was 
the  reasonableness  of  a  track  mileage  rule, 
as  applied  to  such  a  company,  questioned. 
The  Supreme  Court  in  the  present  case  has 
done  nothing  more  than  to  say  that  such  a 
rule  does  not  apply  to  a  car  equipment 
company.  It  has  not  disturbed  the  reason- 
ableness of  the  track  mileage  rule  as  ap- 
plied to  other  kinds  of  car  companies  nor 
has  it  held  that  the  unit  rule  is  not  appli- 
cable to  car  equipment  companies  such  as 
were  involved  in  the  case  under  considera- 
tion, so  long  as  the  apportionment  of  value 
to  a  state  is  based  upon  some  reasonably 
fair  method  such  as  the  car  mileage  or 
wheelage  basis. 

Justice  Pitney  observes  that  the  decision 
of  the  majority  will  embarrass  a  consider- 
able number  of  states  which  have  relied 
upon  the  Pullman  Company  case  in  model- 
ing their  tax  statutes.  So  far  as  car  equip- 
ment companies  are  concerned,  however,  it 
may  be  noted  that  there  are  practically  no 
states  which  employ  the  railroad  track 
mileage  rule  to  such  companies  and  that 
almost  all  employ  the  car  mileage  rule, 
which  Justice  Pitney  seems  to  think  im- 
practicable in  administration. — Union  Tank 
Line  Co.  v.  Wright.  V.  S.  .^up.  Ct..  March 
24.  1919. 

Tax  ox  Billboard  Advertisixo. — The 
validity  of  an  ordinance  of  St.  Louis  im- 
posing restrictions  on  the  size  and  manner 
of  erection  of  billboards  and  retjuiring  a 
license  for  the  same  when  affixed  to  pri- 
vate property,  has  recently  been  sustained 
by  the  United  States  Supreme  Court,  affirm- 
ing the  decision  of  the  state  court  (195  S. 
W.  717).  The  claim  of  violation  of  the 
due  process  and  contract  clauses  of  the 
constitution  was  made  and   that  the  ordi- 


nance imposed  unreasonable  and  unconsti- 
tutional limitations  on  the  liberty  of  the 
individual  and  rights  of  property  in  land. 
The  court  brushed  these  claims  aside  as 
having  been  disposed  of  when  the  correct- 
ness of  the  decision  in  St.  Louis  Gummy 
Advertising  Co.  v.  St.  Louis,  235  Mo.  99, 
was  recognized  in  the  decision  in  Thomas 
Cusack  Co.  V.  Chicago,  242  U.  S.  526,  529, 
530,  thus  establishing  the  principle  that 
"  billboards  properly  may  be  put  in  a  class 
by  themselves  and  prohibited  in  the  resi- 
dence districts  of  a  city  in  the  interest  of 
the  safety,  morality,  health,  and  decency 
of  the  community."  To  the  suggestion 
that  in  this  case  it  was  shown  that  plaintiff 
had  done  away  with  dangers  from  fire  and 
wind,  the  court  observes  that  these  "  are  or 
may  be  the  least  of  the  objections  adverted 
to  in  the  cases"  (235  Mo.  supra,  Kansas 
City  Giunmy  Advertising  Co.  v.  Kansas 
City,  240  Mo.  659,  671).  While  minor  re- 
quirements stand  on  aesthetic  grounds  as 
the  main  ones  stand  on  other  ground,  the 
court  is  not  prepared  to  deny  the  validity 
of  trifling  requirements  {Hubbard  \.  Taun- 
ton, HO^Mass.  467).  The  city  might,  if  it 
desired,  discourage  billboards  by  a  high  tax. 
As  to  the  impairment  of  contracts  en- 
tered into  before  the  enactment  of  the  ordi- 
nance, the  court  holds  that  such  contracts 
must  be  deemed  made  subject  to  subse- 
(juent  legislation,  not  otherwise  invalid  ex- 
cept for  its  incidental  efTect  upon  them 
[Atlantic  Coast  Line  R.  R.  Co.  v.  Golds- 
boro,  232  U.  S.  548,  558.-5/'.  Louis  Poster 
Advertising  Co.  v.  St.  Louis,  U.  S.  Sup. 
Ct.,  March  24,  1919. 

SiTLS. — Professor  Beale  of  the  Harvard 
Law  School  contributes  a  useful  article  in 
the  April  issue  of  the  Yale  Lan'  Journal 
under  the  title,  "  The  Situs  of  Things." 
He  discusses  the  recent  cases  as  to  situs 
under  the  following  headings:  Land,  and 
things  connected  with  land,  such  as  fran- 
chises, water  powers,  gas  and  water  mains  ; 
chattels,  which  is  subdivided  into  prop- 
erty in  transit,  property  merged  in  a  docu- 
ment such  as  a  bill  of  lading  or  warehouse 
receipt,  and  property  under  the  control  of 
a  court.  Under  the  first  subdivision,  he  ex- 
amines dealings  in  transit ;  live  stock ;  ves- 
sels ;  rolling  stock  ;  machinery ;  logs  and 
other  products  of  the  soil ;  and  exports  and 
imports. — Yale  Laxv  Journal,  XXVIII,  6, 
April,  1919. 
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"  Munitions  Manufacturers."  —  A 
steel  company  contracting  to  deliver  how- 
itzer shells  to  a  foreign  government,  Avhich 
manufactured  bars  from  Avhich  shells  are 
made  and  turned  them  over  to  subcontrac- 
tors for  completion,  retaining  ownership, 
paying  subcontractors,  and  afterwards  de- 
livering shells  under  its  contracts,  is  sub- 
ject to  the  tax  imposed  on  "  munition 
manufacturers "  by  the  Act  of  Sept.  8, 
1916,  sec.  301,  upon  the  "  entire  net  profits 
actually  received  .  .  .  from  the  sale  "  of 
the  shells  under  contract.  —  Carbon  Steel 
Co.  V.  Lezcellyn,  255  Fed.  364. 

Constitutional  Limitation  on  Fed- 
eral Tax  Power. — The  provision  of  the 
Harrison  Drug  Act  (Act  Dec.  17,  1914), 
making  it  unlawful  by  means  of  the  order 
forms  to  obtain  any  of  the  drugs,  the  deal- 
ing in  which  is  regulated  by  the  act,  for 
any  purpose  other  than  the  use,  sale,  or 
distribution  thereof  by  the  person  in  the 
conduct  of  a  lawful  business  in  said  drugs 
or  in  the  legitimate  practice  of  his  profes- 
sion, is  unconstitutional,  as  not  within  the 
taxing  power  of  Congress,  which  includes 
no  right  to  make  any  specific  use  of  an 
article  upon  which  the  tax  is  paid,  unlaw- 
ful.— Blunt  V.  United  States,  255  Fed.  332. 

Mine  Taxation — Valuation.  —  Mine 
property  .surrounding  a  proven  mine,  al- 
though in  the  prospective  stage,  may  be 
given  an  assessed  valuation  as  a  prospect 
where  there  is  reason  for  assessing  officers 
to  find  and  believe  that  the  property  has 
coal  values.  It  is  unnecessary  for  county 
assessors  and  board  of  equalization  to  be 
mining  experts  or  to  employ  experts  to 
make  assessments  where  they  are  familiar 
with  the  properties  and  with  owners  of 
similar  properties  and  exercise  their  judg- 
ment through  examination  and  inquiry. 
Valuations  placed  upon  property  for  pur- 
poses of  taxation  will  be  presumed  to  be 
reasonable,  and  such  presumption  can  be 
overcome  only  by  proof  that  is  clear  and 
convincing. — IVasIiington  Union  Coal  Co. 
V.  Thurston  County,  177  Pac.  774. 

Exemption  from  Taxation  of  Prop- 
erty of  Indians. — The  general  rule  that 
property  issued  to  the  Indians  by  the  United 
States,  to  enable  them  to  maintain  them- 
selves upon  the  land  allotted  to  them  and 
to  induce  them  to  adopt  the  habits  of  civi- 


lized life,  established  by  the  decision  in 
United  States  v.  Rickcrt,  188  U.  S.  432, 
and  extended  to  include  increase  in  the 
issued  property  and  property  purchased 
with  the  proceeds  of  the  sale  thereof,  by 
the  decision  in  the  case  of  United  States  v. 
Pearson,  231  Fed.  270,  was  recently  ap- 
plied to  the  case  of  the  claim  for  exemp- 
tion for  sheep,  which,  it  was  shown,  in- 
cluded those  originally  acquired  by  the  In- 
dian as  the  result  of  original  grants  of 
property  by  the  United  States  and  the  in- 
creases thereof.  —  OIncy  v.  McXair,  177 
Pac.  641. 

Exemptions. — A  statute  of  New  Jersey 
(P.  L.  1913,  p.  570)  provides  for  exemp- 
tion from  taxation  of  land  "  actually  used 
for  charitable  purposes."  At  the  time  for 
assessment  in  the  city  in  question  the  land 
of  complainant  was  vacant,  the  buildings 
having  been  destroyed  by  fire.  The  land 
was  assessed  and  the  assessment  was  up- 
held upon  the  ground  that  the  statute  con- 
templated the  use  of  the  property  as  an 
important  and  necessary  element  in  its  ex- 
emption.— y.  W.  C.  A.  of  No.  Phila.  v. 
Monmouth  Co.  B'd  of  Taxation,  105  At. 
726. 

Income — Profit  on  Sale  of  Assets. — 
Complainant  was  assessed  an  excise  tax 
under  the  act  of  1909,  based  upon  profit 
shown  on  sale  of  its  property  as  compared 
with  cost.  The  court  below  vacated  the 
assessment  as  not  being  levied  upon  in- 
come, relying  upon  Gray  v.  Darlington,  15 
Wall.  63,  involving  the  construction  of  the 
revenue  act  of  March  2,  1867,  and  follow- 
ing Hays  v.  Gaulcy  Mtn.  Coal  Co.,  230 
Fed.  1 10.  The  appellate  court  called  atten- 
tion to  the  fact  that  the  supreme  court  had 
reversed  this  case  and  had  distinguished 
the  corporation  excise  tax  act  from  the  act 
construed  in  the  Darlington  case,  holding 
that  "  where  property  is  sold  by  a  corpora- 
tion at  an  advance  over  the  original  pur- 
chase price,  the  amount  of  the  advance 
must  be  deemed  a  gain  or  profit  for  the 
purpose  of  computing  income  for  taxation 
under  the  present  law."  This  ruling  was 
held  decisive. — Scott,  Collector  v.  Schwab, 
255  Fed.  57. 

Equalization. — Under  a  statute  of  Ne- 
braska, authorizing  county  boards  to  "  in- 
crease or  diminish  the  aggregate  valuation 
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of  property  in  any  township,  precinct,  or 
district,  by  adding  or  deducting  such  sum 
upon  the  hundred  as  may  be  necessary  to 
produce  a  just  relation  between  all  the  val- 
uations of  property  in  the  county,"  an  in- 
crease in  a  given  precinct  is  unauthorized, 
in  the  absence  of  a  showing  that  the  valua- 
tions there  do  not  bear  a  just  relation  to 
all  other  valuations  in  the  county. — Peter- 
son V.  BrimzeU,  170  N.  W.  905.  ' 

Banks — "  Moxeved  Capital."  —  In  a 
recent  Virginia  case,  one  of  the  questions 
presented  was  whether  the  effect  of  the 
so-called  "  segregation  act,"  as  construed 
in  Richmond  v.  Dreivry-Hiighes  Co.,  94  S. 
E.  989,  and  in  Tresnon  v.  Board  of  Super- 
visors, 90  S.  E.  615,  produced  a  tax  on 
bank  shares  repugnant  to  the  federal  stat- 
ute. In  the  case  in  question  such  shares 
Avere  taxed  at  $1.40  per  $100,  whereas 
"  moneyed  capital "  of  individuals  was 
taxed  at  30  cents  per  $100. 

The  court  suggests  that  obviously  the 
general  purpose  of  the  federal  statute  was 
to  prevent  discrimination  by  the  states  in 
favor  of  state  banking  associations  against 
national  banking  associations,  a  situation 
which  was  not  shown  to  exist  in  this  case. 

A  quotation  is  inserted  from  9  U.  S. 
Comp.  Stat.  (1919),  title  "National 
Banks,"  at  p.  11993,  note  29,  where  it  is 
stated  that  "  moneyed  capital  "  as  used  in 
the  federal  statute  means  capital  engaged 
in  the  operations  of  banking  which  is  used 
as  a  source  of  profit.  The  following  cases 
are  cited :  Mercantile  Nat.  Bank  v.  Neiv 
York,  121  U.  S.  138  :  Nat.  Bank  v.  Boston, 
125  U.  S.  60;  Palmer  v.  McMahon,  133 
U.  S.  660;  Talbot t  v.  Board  of  Commiss'rs, 
139  U.  S.  438 ;  First  Nat.  Bank  v.  County 
of  Chelialis,  166  U.  S.  440 ;  Amoskeag  Sav. 
Bank  v.  Purdy,  231  U.  S.  373. 

These  decisions  were  declared  to  render 
the  claim  of  discrimination  in  the  instant 
case  groundless.  —  City  of  Rick  m on d  v. 
Merchants'  Nat.  Bank,  98  S.  E.  643. 

Banks. — A  statute  of  Montana  (Ch.  31, 
L.  1915)  which  follows  the  ordinary  form 
for  the  taxation  of  bank  shares  and  which 
has  been  universally  assumed  not  to  con- 
flict with  the  federal  limitations,  has  been 
held  to  produce  unconstitutional  taxation 
of  such  shares  because  in  conflict  with  a 
clause  of  the  state  constitution. 

The  statute  in  question  provided  for  the 


deduction  of  the  assessed  value  of  the 
bank's  real  estate  from  the  total  value  of 
the  stock,  surplus,  and  undivided  profits. 
The  proofs  showed  that  the  total  invest- 
ment in  real  estate  was  $344,358,  whereas 
the  assessed  value,  which  was  deducted  by 
the  assessor,  was  $229,730.  The  court  held 
that  the  provisions  of  section  17  of  article 
12  of  the  constitution,  providing  that  noth- 
ing therein  should  be  "  construed  so  as  to 
authorize  the  taxation  of  the  stocks  of  any 
company  or  corporation  when  the  property 
of  such  company  or  corporation  represented 
by  such  stocks  [included  in  the  definition 
of  property]  is  within  the  state  and  has 
been  taxed,"  required  the  deduction  of  the 
total  investment  in  the  real  estate  in  reach- 
ing the  value  of  the  stock,  that  otherwise 
the  stock  would  be  assessed  at  a  greater  rate 
than  other  "  moneyed  capital,"  in  conflict 
with  the  federal  limitation  {First  Nat' I 
Bank  V.  City,  61  Pac.  778;  First  Nat'l 
Bank  V.  City  Council,  52  N.  W.  334).— 
Denjiis  v.  First  N'at'l  Bank  of  Great  Falls, 
178  Pac.  580: 

Railroad  Bridge  not  a  Railroad — 
Effect  of  Federal  Operation.  —  In  a 
recent  case  involving  mainly  a  question  of 
procedure,  it  was  held  that  a  railroad 
bridge  owned  by  a  bridge  company  and 
used  by  several  railroads  w'as  not  a  rail- 
road and  assessable  by  the  state  board  of 
ecjualization,  but  was  real  estate  assessable 
by  the  local  assessor ;  that  whether  the  act 
of  Congress  of  March  21,  1918,  taking 
over  the  railroads,  applied  and  had  any 
bearing  upon  the  pending  action  to  sell  the 
l)ridge  for  delinquent  taxes,  was  a  question 
that  could  only  arise  between  the  federal 
government  and  the  state ;  that  where  there 
was  a  legal  objection  to  the  assessment  in 
that  it  Avas  alleged  that  the  rule  of  uni- 
formity was  violated,  the  courts  will  give 
relief,  and  failure  of  the  taxpayer  to  raise 
this  objection  did  not  justify  summary  dis- 
missal of  the  objections  filed. — People  v. 
Keokuk  &^  Hamilton  Bridge  Co.,  122  N. 
E.  467. 

Capital  Stock — Elements  in  Valua- 
tion— Indebtedness. — By  the  statutes  of 
Iowa  the  capital  stock  of  the  class  of  cor- 
porations in  question  in  a  recent  case,  is 
required  to  be  assessed  at  its  actual  value 
over  and  above  the  value  of  the  property 
of  the  corporation.     Upon  appeal  from  an 


No  8] 


MAY,  1911) 


219 


assessment,  it  was  shown  that  the  physical 
property  was  assessed  at  $177,000,  the  net 
earnings  for  one  year  were  $33,564,  the 
plant  was  valued  by  an  appraiser  shortly 
after  the  assessment  was  made  at  $320,253, 
and  shortly  thereafter  was  sold  for  $400,- 
000,  the  purchaser  assuming  bonded  in- 
debtedness of  $150,000  and  paying  in  cash 
$250,000.  The  par  value  of  the  stock  was 
$300,000,  but  none  had  ever  been  sold  upon 
the  market.  The  officers  urged,  among 
other  things,  that  the  franchise  was  shortly 
to  expire  and  that  the  indebtedness  should 
be  deducted  from  the  par  value  of  the  < 
stock.  The  court  held  that  where  the 
property  consists  exclusively  of  real  estate 
and  other  tangible  property,  the  indebted- 
ness must  be  taken  into  account  though  not 
deducted;  that  the  value  of  the  business, 
its  earning  power,  the  size  of  its  dividends 
must  always  be  taken  into  consideration 
{City  of  Mario7i  r.  C.  R.  df  M.  Ry.  Co., 
94  N.  W.  501 ;  Electric  Light  Co.  v.  Mc- 
Crary,  110  N.  W.  19).  As  the  property 
had  been  sold  for  a  sum,  leaving  a  net  cash 
value  of  $250,000,  that  would  fairly  rep- 
resent the  value  of  the  stock. — Marshall- 
toicn  L.  P.  C--  R\.  Co.  V.  Welkcr.  170  N. 
W.  384. 

Assessments  —  Arbitrary  Action  of 
Officers. — Where  in  a  recent  case  it  Avas 
shown  that  real  estate  of  complainant  was 
arbitrarily  increased  six  times  the  valua- 
tion returned  by  the  owner,  and  such  in- 
crease was  approved  by  the  assessing  body 
under  such  circumstances  as  to  indicate 
lack  of  exercise  of  care  and  judgment,  the 
increase  was  canceled  as  being  in  effect  a 
fraudulent  assessment  in  disregard  of  the 
rights  of  the  taxpayer.  An  assessment  must 
be  the  result  of  honest  judgment  and  not 
mere  will  (C.B.  df  Q.  R.  R.  Co.  v.  Co/e, 
75  111.  591).  An  assessment  made  in  dis- 
regard of  the  board's  own  rules  as  to  val- 
uation of  propertv  cannot  be  sustained  {C. 
<^  C.  C.  cf  D.  Co.  V.  O'ConneU.  106  N. 
E.  452;  Peoples  Gaslight  ^  Coke  Co.  v. 
Stuckart,  121  N.  E.  629).  Where  the  val- 
uation is  so  grossly  out  of  the  way  as  to 
show  that  the  assessing  body  could  not 
have  been  honest  in  its  valuation  and  must 
reasonably  have  known  that  it  was  exces- 
sive, such  fact  is  accepted  as  evidence  of 
fraud  on  its  part  against  the  taxoaver. 
{First  Nat.  Bank  v.  Holmes,  92  N.'  E. 
893 :     State     Board    of    Equalization     v. 


People,  61  N.  E.  339;  Burton  Stock  Car 
Co.  V.  Traeger,  58  N.  E.  A\d>)  .—People  v. 
C.  L.  S.  c~=  E.  R.  Co.,  122  N.  E.  109. 

Real  Estate  —  Reservoir  Rights — 
Dams  as  "  Improvements." — In  a  recent 
Colorado  case  the  assessor  assessed  the 
land  of  a  reservoir  company,  including 
that  covered  by  a  dam  and  the  reservoir 
site,  and  added,  under  protest  of  the  com- 
pany, a  further  value  reached  by  consider- 
ing the  cost  of  construction  of  the  dam,  as 
an  "  improvement."  Upon  appeal  it  was 
held  that  this  was  not  authorized  within 
the  meaning  of  the  revenue  laws  {Kentrick 
V.  Ti.'in  Lakes  Res.  Co.,  144  Pac.  884; 
Shaw  V.  Bond,  171  Pac.  1142).  While  the 
value  of  the  water  rights  remaining  unsold 
might  have  been  a  proper  subject  of  assess- 
ment, the  cost  of  construction  of  the  dam 
was  not  a  proper  basis  of  its  value,  and 
furthermore  the  proof  showed  that  the 
assessor  in  fact  did  assess  the  dam  as  an 
"  improvement  "  and  did  not  use  its  value 
as  such  basis  of  value  for  the  unsold  water 
rights. — Antero  &'  Lost  Park  Res.  Co.  v. 
BooJ'd  of  Connnissioners,  177  Pac.  148. 

Licenses  —  Local  vs.  State  Fees. — 
The  general  highway  law  of  Oklahoma 
(Chap.  173,  L.  1915),  contained  provis- 
ions for  registration  fees  on  motor  vehicles 
which  were  declared  to  be  "  in  lieu  of  all 
taxes,  general  or  local,  to  which  motor 
vehicles  may  be  subject  as  personal  prop- 
erty," and  it  was  further  provided  that 
"  local  authorities  shall  have  no  power  to 
pass,  enforce,  or  maintain  any  ordinance, 
rule  or  regulation  requiring  .  .  .  any  tax, 
fee,  license  or  permit  for  the  free  use  of 
the  public  highways,"  with  the  proviso  that 
"  the  powers  given  to  local  authorities  to 
regulate  vehicles  offered  to  the  public  for 
hire  .  .  ."  should  "  remain  in  full  force 
and  effect." 

Under  this  proviso,  an  ordinance  of  the 
city  of  Oklahoma  regulating  the  use  of 
motor  vehicles  and  requiring  a  license  ob- 
tainable upon  registration  and  payment  of 
fees  fixed  therefor,  was  held  valid  as  a 
proper  exercise  of  the  police  power  and  not 
a  revenue  measure,  citing  £.v  parte  Mayes, 
167  Pac.  749;  McQuillan  on  Municipal 
Corporations,  vol.  3,  sec.  1002.— .£a-  parte 
Holt.  178  Pac.  260. 

License  —  Gross  Sales  —  Interstate 
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Commerce. — A  statute  of  Louisiana  (Act 
No,  171  of  189S)  provides  for  a  graduated 
license  tax  upon  mercantile  houses,  based 
upon  gross  sales,  the  subjects  being  divided 
into  several  classes  with  respect  to  the 
amount  of  their  sales.  Complainant  re- 
sisted the  tax  sought  to  be  imposed  upon  it 
based  upon  its  total  sales,  upon  the  ground 
that  a  large  portion  of  such  sales  were  in- 
terstate commerce  transactions  and  should 
be  eliminated  in  determining  the  class  into 
■which  it  should  be  placed.  The  court  re- 
viewed the  leading  cases,  reaching  the  fol- 
lowing conclusions:  that  the  claim  that  the 
tax  was  not  in  terms  upon  interstate  com- 
merce, but  that  sales  made  in  such  com- 
merce were  merely  used  in  part  as  the 
measure  of  the  license  for  intrastate  busi- 
ness, was  untenable,  citing  as  conclusive 
Int.  Paper  Co.  v.  Mass.,  246  U.  S.  135, 
Looney  v.  Crane  Co.,  245  U.  S.  178,  and 
its  own  decision  in  Shreveport  v.  N.  Y.  Life 
Ins.  Co.,  75  So.  80;  that  the  vice  of  the 
tax  in  question  was  that  it  varied  in  pro- 
portion to  the  receipts  and  was  thus  not 
within  the  saving  provisions  of  the  decision 
in  Armour  d^  Co.  v.  Virginia,  246  U.  S.  1  ; 
that  the  tax  here  was  directly  proportionate 
to  the  receipts  and  not  an  indirect  burden, 
such  as  was  held  to  be  the  effect  of  the 
taxes  held  in  U.  S.  Glue  Co.  v.  Oak  Creek, 
247  U.  S.  321,  and  in  General  Raikvay 
Signal  Co.  v.  Virginia,  246  U.  S.  500.  The 
conclusion  was  that  the  tax  should  be  com- 
puted excluding  sales  in  interstate  com- 
merce and  the  class  to  which  complainant 
belonged,  thus  ascertained.  The  court  rests 
its  conclusion,  after  a  full  review  of  the 
decisions,  upon  what  it  terms  "  two  late 
and  most  pertinent  decisions  of  the  United 
States  Supreme  Court,"  viz. :  Heyman  v. 
Hays,  236  U.  S.  178,  and  Creiv-Levick  v. 
Pennsylvania,  245  U.  S.  292,  cases  which 
are  stated  to  involve  the  same  facts  and  in 
which  the  tax  was  declared  invalid  upon 
the  same  principle. — State  v.  Albert  Mackic 
Co.,  80  So.  582. 

License  Taxes — Local  Option. — In  a 
recent  important  decision,  the  Ohio  supreme 
court  lays  down  the  rule  with  respect  to 
the  powers  of  a  city  operating  under  a  so- 
called  "  home  rule "  charter,  to  impose 
local  license  taxes.  The  head  notes  are  as 
follows : 

1.  The  State  of  Ohio,  under  the  provis- 
ions of  section  10,  article  xii,  of  the  con- 


stitution, has  authority  to  levy  excise  taxes 
in  the  form  of  an  occupational  tax. 

2.  Under  the  grant  of  power  of  local 
self-government  provided  for  in  section  3, 
article  xviii  of  the  state  constitution,  the 
city  of  Cincinnati,  as  long  as  the  State  of 
Ohio  through  its  general  assembly  does 
not  lay  an  occupational  tax  on  businesses, 
trades,  vocations,  and  professions  followed 
in  the  state,  may  raise  revenue  for  local 
purposes,  through  the  instrumentality  of 
occupational  taxes. 

3.  The  ordinance  of  the  city  of  Cincin- 
nati providing  that  an  annual  tax  shall  be 
levied  upon  all  persons,  associations  of  per- 
sons, firms  and  corporations  pursuing  any 
of  the  trades,  professions,  vocations,  occu- 
pations and  businesses  therein  named,  is  a 
valid  exercise  of  the  legislative  power  of 
such  city. — State  ex  rel.  Zielonka  v.  George 
P.  Carrel  J  Auditor,  Ohio  Supreme  Court, 
January,  1919. 

Inspection  Fees  —  Interstate  Com- 
merce.— The  United  States  supreme  court 
has  just  reversed  the  state  court  in  a  case 
involving  the  validity  of  a  statute  of  the 
state  of  Washington  (Rem.  Code,  sec.  6051 
et  seq.)  known  as  the  State  Oil  Inspection 
Law,  holding  the  same  unconstitutional 
upon  the  ground  that  the  inspection  fees 
were  so  largely  in  excess  of  the  reasonable 
cost  of  inspection  as  to  constitute  a  direct 
burden  on  the  products  inspected  which 
were  moving  in  interstate  commerce. 

The  state  court  (162  Pac.  558)  upheld 
the  tax  as  a  proper  excise  or  occupation  tax 
upon  the  business  of  selling  oil  within  the 
state,  but  it  was  held  that  the  necessary 
effect  of  such  a  tax  must  be  considered 
without  regard  to  the  state  court's  desig- 
nation. It  was  held  that  while  articles 
broiight  into  a  state  in  interstate  commerce 
may  be  subjected  to  proper  inspection  fees, 
such  fees  must  be  reasonably  proportionate 
to  the  cost  of  such  inspection  {Foote  v. 
Maryland,  232  U.  S.  494),  otherwise  they 
will  be  declared  void  as  constituting  in 
their  operation,  an  obstruction  to  and  a 
regulation  of  interstate  commerce.  The 
cases  of  General  Oil  Co.  v.  Grain,  209  U. 
S.  211,  and  Bacon  v.  Illinois,  227  U.  S. 
504,  relied  upon  by  the  state,  were  held  not 
in  point,  as,  in  these  cases,  the  articles  sub- 
jected to  the  fees  were  held  to  have  "  come 
to  rest  "  in  the  state  and  thus  to  have  been 
v/ithdrawn  from  the  operation  of  the  com- 
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merce  clause.  The  court  observes  that  the 
supreme  courts  of  North  Dakota  and  Ohio 
have  reached  conclusions  in  line  with  its 
own  (150  N.  W.  576;  110  N.  E.  463).— 
Standard  Oil  Co.  v.  Graves,  U.  S.  Sup.  Ct., 
April  14,  1919. 

License — Telegraph  Companies — In- 
terstate Commerce. — A  statute  of  Flor- 
ida (Comp.  Laws  1914,  sec,  596  ttt),  pro- 
vides that  every  telegraph  company  shall 
pay  a  license  tax  to  the  comptroller  of  65 
cents  per  mile.  Complainant  company  re- 
fused to  pay  the  same  because  imposed 
upon  its  entire  mileage,  although  a  large 
portion  of  such  mileage  was  used  solely 
for  interstate  traffic.  The  court  sustained 
the  statute  as  not  in  its  wording,  applica- 
tion, and  effect  burdening  interstate  com- 
merce, holding  that  it  should  not  be  con- 
strued as  applying  to  interstate  business 
under  previous  decisions  {Osborne  v.  State, 
14  So.  588 ;  Ferguson  v.  McDonald,  63 
So.  915)  but  that  the  mileage  upon  which 
the  tax  should  be  computed  should  not  in- 
clude that  used  solely  in  interstate  com- 
merce, citing  Brown  v.  Maryland,  12 
Wheat.  419;  LeLoup  v.  Mobile,  127  U.  S. 
640;  W.  U.  Tel.  Co.  v.  Texas,  105  U.  S. 
460;  Ratter  man  v.  W.  U.  Tel.  Co.,  127  U. 
S.  411;  Gray's  Limitations,  par.  900. — 
Ainos  v.  Postal-Telegraph  Cable  Co.,  80 
So.  293. 

Foreign  Corporation  Franchise  Fee 
— "Authorized"  Capital  Stock. — Under 
the  Ohio  statutes  a  foreign  corporation,  in 
order  to  obtain  a  permit  to  do  business  in 
the  state,  is  required  to  pay  a  fee  based 
upon  such  a  proportion  of  its  "  author- 
ized "  capital  stock  as  is  represented  by 
property  owned  and  used  and  business 
transacted  in  the  state.  In  a  recent  case  it 
was  decided  that,  for  the  purpose  of  deter- 
mining the  fee,  the  entire  capital  stock 
which  the  corporation  was  authorized  to 
issue  must  be  considered,  and  not  the 
amount  issued. — State  v.  Fulton.  121  N.  E. 
697. 

Franchise  Tax — "  Consolidated  "  or 
^'  Merged  "  Corporations.  —  In  a  recent 
case  it  was  held  that  when  a  Virginia  cor- 
poration absorbed  an  Alabama  corporation 
pursuant  to  the  authority  of  the  latter 
state,  this  was  a  consolidation  rendering  the 
consolidated  corporation  liable  for  tax  as 


a  domestic  corporation  in  Alabama  based 
upon  its  entire  capital  stock. — State  v.  At- 
lantic Coast  Line  Ry.  Co.,  81  So.  60. 

State  Income  Tax — Offset  of  Prop- 
erty Taxes.  —  In  the  income  tax  law  of 
-Missouri  (L.  1917,  p.  524),  by  section  32, 
it  was  provided  that  the  taxpayer  should 
be  permitted  to  exhibit  to  the  assessor  his 
receipt  for  taxes  paid  to  the  state  upon 
real  or  personal  property,  to  the  full 
amount,  in  payment  of  income  taxes.  Two 
cjuestions  arose:  1.  whether  the  word  "as- 
sessor "  should  be  construed  to  read  "  col- 
lector," and  2.  whether  the  taxes  to  be 
used  as  an  offset  would  include  taxes  paid 
for  school  purposes. 

It  was  held  that  reading  the  entire  act 
and  considering  the  actual  situation,  the 
use  of  the  word  "  assessor  "  was  to  be  con- 
sidered as  a  verbal  inaccuracy  and  con- 
strued as  collector.  Upon  the  other  point, 
it  appeared  that  the  school  tax  in  question, 
claimed  as  an  offset,  was  not  imposed  by 
the  state  but  was  collected  by  the  state  for 
the  benefit  of  the  local  school  districts.  It 
was  held  that  this  could  not  be  included 
in  the  oft"set.  To  the  claim  that  the  deduc- 
tion should  be  allowed,  to  avoid  a  charge 
of  "double  taxation,"  it  is  replied  that  the 
income  tax  and  the  school  tax  are  different 
burdens,  being  imposed  by  dift'erent  juris- 
dictions. 

Judge  Graves,  who  gave  hesitating  ap- 
proval of  the  constitutionality  of  the  act  in 
the  test  case  (205  S.  W.  196),  takes  occa- 
sion to  give  some  wholesome  advice  on  bill- 
drafting,  which  we  insert  for  the  benefit  of 
whom  it  may  concern.     He  says: 

"  I  feel  constrained  to  concur  in  this  opinion 
because  our  learned  brother  has  given,  as  I  think, 
the  best  construction  that  can  be  given,  having  in 
view  the  awkwardly  drawn  act  (drawn  prior  to 
the  meeting  of  the  Legislature  as  current  history 
goes),  with  which  he  had  to  deal.  It  is  to  be 
hoped  the  future  legislation  on  the  subject  will 
be  clearer.  The  whole  scheme  is  an  exceedingly 
close  legal  question  under  our  constitution.  The 
idea  that  an  "  Income  Tax "  is,  in  fact  and  law. 
a  property  tax,  and  therefore  violative  of  our 
constitution,  rises  before  us  as  Bancho's  ghost. 
Whilst  we  have  held  this  illy-drawn  scheme  con- 
stitutional, I  joined  in  the  majority  opinion  in 
that  case  with  much  trepidation  and  doubt.  So 
that,  as  above  stated,  it  is  hoped  that  the  future 
legislation  upon  this  subject,  when  it  reaches  us 
(as  it  no  doubt  will),  will  have  such  clearness  of 
expression  as  will  exclude  all  legal  question  ex- 
cept the  constitutional  question." 
Am.  Mfg.  Co.  V.  Koehi.  Collector,  Mis- 
souri Supreme  Court,  April  7,  1919. 
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Jurisdiction  to  Tax. — A  notable  con- 
tribution to  the  law  of  jurisdiction  and 
situs  in  taxation,  is  that  by  Professor  Beale 
in  the  current  (April)  issue  of  the  Harvard 
Laii<  Reiicic.  This  article  contains  what 
amounts  to  a  complete  and  exhaustive  re- 
view and  discussion  of  the  present  state  of 
the  law,  with  copious  references  to  the  lead- 
ing cases.  The  subject  is  treated  under  the 
following  headings :  Personal  Tax ;  Land 
Tax;  Tax  on  Chattels;  Taxation  of  In- 
tangible Property ;  Taxation  of  Business 
Capital  and  Income;  Taxation  of  Prop- 
erty held  by  Fiduciary ;  Excise  Tax  and 
Inheritance  Tax. 

Being  particularly  interested  in  the 
author's  conclusion  as  to  the  taxation  of 
"  specialties ",  i.  e.  promissory  notes  and 
bonds,  we  note  his  statement  at  page  598, 
that  such  intangibles  "  have  a  situs  and  are 
taxable  in  any  state  in  which  they  are 
found."  With  this  conclusion  we  cannot 
agree  (assuming  the  absence  of  a  "busi- 
ness situs"),  and  we  find  that  among  the 
numerous  citations,  he  fails  to  mention  the 
recent  case  of  Wheeler  v.  Neiv  York,  233 
U.  S.  434  (1914),  which  we  have  under- 
stood to  finally  decide  the  matter  adversely 
to  the  author's  view  as  above  stated. 

This  case,  while  involving  an  inheritance 
tax,  was  not  so  treated  by  Justice  Holmes, 
who  wrote  the  prevailing  opinion  and  who 
announced  the  view  which  Professor  Beale 
states.  An  examination  of  the  individual 
views  shows,  however,  that  of  the  eight  other 
justices  sitting,  only  three.  Day,  Hughes 
and  Lurton,  concurred  in  this  position. 
Justice  McKenna,  with  whom  Justice  Pitney 
concurred,  held  that  the  principles  of  juris- 
diction in  inheritance  tax  cases  governed, 
and  he  distinctly  rejected  the  general  rule 
as  to  situs,  announced  by  Justice  Holmes. 


The  Chief  Justice  and  Justices  Lamar 
and  Van  Devanter  held  that  the  situs  of  a 
note  did  not  confer  jurisdiction  even  for 
inheritance  tax  purposes.  We  also  fail  to 
find  among  the  cases  cited  the  important 
decision  in  Buck  v.  Beach,  206  U.  S.  392. 

Of  the  supreme  court  decisions  relied 
upon  by  Professor  Beale  in  support  of  his 
view,  that  in  104  U.  S.  592  does  not  appear 
to  be  in  point.  That  in  175  U.  S.  309  was 
examined  in  the  Wheeler  case  and  held  not 
to  bear  out  the  principle  then  claimed  for 
it  by  Justice  Holmes.  The  case  in  188  U, 
S.  189  was  an  inheritance  tax  case,  was  de- 
cided upon  the  principle  of  control  over 
the  transfer,  and  is  hence  not  in  point.  We 
find,  moreover,  at  page  613  of  this  article 
an  apparent  confirmation  of  one  view  and 
a  conflict  with  the  one  previously  stated. 

It  is  a  bit  disappointing  not  to  find  in 
this  article  special  and  distinct  treatment 
of  the  jurisdiction  of  the  states  in  personal 
income  taxation,  a  matter  with  which  many 
of  us  have  been  seriously  concerned  and 
which  would  not  appear  to  have  yet  been 
satisfactorily  presented. 

Interstate  Commerce.  —  In  the  April 
Harvard  Laiv  Revieiv,  Professor  Powell 
continues  his  series  of  articles  already  com- 
mented upon  (see  Bulletin,  V,  133)  and 
discusses  taxes  on  net  income  "  as  such  " 
as  affected  by  the  Commerce  Clause.  It  is 
of  the  greatest  value  to  have,  at  this  par- 
ticular time,  when  the  subject  is  so  pecu- 
liarly important,  this  full  and  illuminating 
discussion  of  the  intricacies  of  constitu- 
tional law,  through  which  we  are  being 
carried  by  the  ingenious  attempts  at  new 
forms  of  taxation  and  the  equally  ingen- 
ious solutions  by  the  United  States  Supreme 
Court  of  the  questions  raised. 
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Arizona.  Fourth  biennial  report  of 
the  Arizona  tax  commission.  December  31, 
1918.     149  p. 

A  summary  of  the  commission's  achievements 
during  the  seven  years  of  its  existence  shows  an 
increase  of  over  8oo  per  cent  in  the  total  dupli- 
cate. This  increase  has  been  accompanied  by  a 
decided  shift  of  the  tax  burden  to  mining  prop- 


erties. In  191 1  this  class  paid  19.3  per  cent  of 
the  state  taxes;  in  1918,  58.63  per  cent.  Con- 
tinued improvement  is  reported  in  the  co-opera- 
tion of  state  and  local  officials  and  in  the  assess- 
ment of  corporation  intangible  values. 

Bullock,  C.  J.  Taxation.  Parts  1-2. 
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ruary, March,  1919.    pp.  27-29;  46-50. 
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Chassell,  E.  D.,  and  Robins,  K.  N. 
Rochester,  N.  Y.  The  case  for  and  against 
exemption  of  United  States  government 
bonds  and  federal  farm  loan  bonds.  Chi- 
cago, 1919.     38  p. 

A  summary  of  various  arguments  pro  and  con. 

Georgia.  Report  rendered  to  the  special 
state  tax  commission  by  the  committee  on 
suggested  changes,  with  special  reference 
to  such  as  will  have  to  follow  constitutional 
amendment.     Mss. 

Kentucky.  First  annual  report  of  the 
Kentucky  tax  commission.     1918.     118  p. 

The  principal  features  of  the  first's  year's  work 
have  been  progress  toward  uniformity  in  assess- 
ments, a  greater  return  of  bank  deposits  and  other 
intangibles,  and  wider  popular  interest  in  taxation. 

Massachusetts,  Boston.  Finance  com- 
mission. Report  on  tax  limit  legislation. 
Boston.  City  Record,  March  15,  1919. 
pp.  139-140. 

Massachusetts.  Report  of  the  tax 
commissioner  for  the  year  ending  Novem- 
ber 30,  1918.     176  p. 

The  report  discusses  briefly  the  following  topics, 
the  selection  of  which  conforms  to  the  range  of 
the  tax  commissioner's  duties :  The  taxation  of 
corporations ;  the  income  tax ;  taxes  on  legacies 
and  inheritances ;  transfers  of  stocks ;  supervision 
of  boards  of  assessors ;  the  approval  of  corporate 
organizations  and  reports. 

The  discussion  of  the  operation  of  the  income 
tax  reveals  the  continued  satisfactory  character  of 
this  tax.  The  yield  is  increasing,  and  the  cost  of 
administration  in  iqiS  was  1.44  per  cent  on  a  total 
assessment  of  $14,400,000.  Further  experience  em- 
phasizes, however,  the  importance  of  careful  ad- 
ministration. 

Nevada.  Biennial  report  of  the  tax 
commission,   1917-18.     49  p. 

The  two  purposes  for  which  the  tax  commission 
was  established  in  1913  were  relief  from  a  deplor- 
able situation  of  the  state  finances,  and  the  more 
lequitable  distribution  of  the  tax  burden.  The  for- 
mer object  has  been  attained  through  the  absorp- 
;tion  of  a  deficit  of  $481,000  and  the  provision  of 
ja  surplus  in  the  state  treasury  of  a  cash  balance 
]3f  as  much  more.  Progress  toward  the  second 
|?oal  is  much  slower,  but  the  commission  expresses 
pelief  that  headway  in  this  direction  is  being  made. 

New  Mexico.  Second  biennial  report 
|>f  the  state  tax  commission.  Fifth  and 
iixth  fiscal  years,  November  30,  1916,  to 
November  30,  1918. 

One  of  their  chief  difficulties  has  been  the  un- 
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equal  valuations  of  grazing  lands  as  between  dif- 
ferent counties.  The  classification  for  assessment 
of  such  lands  is  recommended  as  an  aid  in 
securing  an  equitable  valuation.  Changes  in  the 
laws  taxing  mines  and  timber  lands  recommended, 
the  object  being  to  protect  and  develop  the  same. 
This  commission  publishes  a  bulletin  (heretofore 
seven  times  yearly)  containing  extracts  from  the 
minutes  of  the  meetings  of  the  commission.  It  is 
proposed  to  issue  this  bulletin  monthly,  so  as  to 
give  matters  of  taxation  even  greater  publicity. 

New  York.  Annual  report  of  the  state 
tax  commission.    1918.  Albany,  1919.  95  p. 

Recommends  the  levy  of  a  general  personal  in- 
come tax  at  a  low  rate,  a  tax  on  business,  and  a 
tax  at  a  fixed  rate  upon  tangible  personal  prop- 
erty, and  the  abolition  of  all  other  personal  prop- 
erty taxes. 

New  York.  Retrenchment,  taxation, 
and  tax  limitation  in  New  York.  Being 
extracts  of  reports  to  the  Advisory  Council 
of  Real  Estate  Interests,  55  Liberty  Street, 
New  York  City.     February  19,  1919. 

New  York.  Annual  report  of  the  comp- 
troller for  the  year  ending  June  30,  1918. 

Part  I  deals  with  comments  and  recommenda- 
tions; Part  II  with  exhibits  and  statements;  and 
Part  III  with  the  tabulation  of  budget  estimates. 

North  Carolina.  Report  of  the  state 
tax  commission.     425  p. 

Oregon.  Fifth  biennial  report  of  the 
state  tax  commission  to  the  legislative  as- 
sembly of  the  state  of  Oregon.    1919.    78  p. 

Contains  the  Model  Tax  System  Report  of  this 
Association  in  full. 

PoNTiFEX,  B.  The  Canadian  income 
war  tax  act,  1917;  with  explanations  by 
the  minister  of  finance  and  instructions  of 
finance  department.  Table  of  tax  payable 
by  individuals  and  companies  fully  indexed. 
Toronto:  Finance  Dept.     1918.    43  p. 

Rhode  Island.  Seventh  annual  meet- 
ing of  the  Rhode  Island  Tax  Officials  As- 
sociation. Bulletin  no.  6.  February  1, 
1919. 

Secretary  of  the  Treasury.  Annual 
report  on  the  state  of  the  finances.  Wash- 
ington.    1918.     540  p. 

Among  the  exhibits  appear  many  documents  of 
historic  interest  relating  to  the  issue  of  bonds, 
treasury  certificates  of  indebtedness,  war-saving 
certificates,  and  war-risk  insurance. 


2i'4 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


Seligman,  Edwin  R.  A.  Our  fiscal  diffi- 
culties and  the  way  out.  Address  before 
the  New  York  State  Tax  Association.  Al- 
bany, N.  Y.     1919.     16  p. 

Professor  Seligman  recommends  a  combination 
of  an  income  and  a  business  tax  as  "  the  way  out " 
of  New  York's  fiscal  difficulties.  An  appendix 
gives  figures  estimating  the  j'ield  of  a  personal 
income  tax  in  New  York  State  and  New  York 
City,  and  comparisons  with  the  federal  yield. 

South  Dakota.  Emergency  tax  laws 
of  South  Dakota.  Issued  by  the  tax  com- 
mission.     1919. 

A  reprint  of  the  laws  passed  by  the  legislature 
during  the  sixteenth  session,  relating  to  the  fol- 
lowing subjects :  Mortgage  registry  tax ;  the  time 
for  listing  and  assessing  personal  property;  mora- 
torium ;  the  assessment  of  bank  stock  in  the  dis- 
trict in  which  the  bank  is  located ;  the  compensa- 
tion of  assessors ;  the  classification  of  moneys  and 
credits. 


Texas.  Annual  report  of  the  comptrol- 
ler of  public  accounts  of  the  state  of  Texas. 
Showing  the  receipts  and  disbursements  and 
other  transactions  of  the  department  for 
the  fiscal  year  ending  August  31,  1918. 
150  p. 

He  points  out  the  great  inequalities  in  assess- 
ment as  between  the  various  counties  and  recom- 
mends the  appointment  of  a  board  of  equalization. 
He  also  criticizes  the  gross  receipts  laws  as  not 
permitting  sufficient  revenue  to  be  collected,  and 
the  state  printing  laws  as  wasting  too  much  of  the 
state's  money. 

United  States.  Corporate  earnings  and 
government  revenues.  Sen.  Doc.  no.  259, 
65  Cong.,  2  Sess.  Washington:  Supt.  Docs. 
1918.     388  p. 

Yirginia,  Yirginia  tax  laws.  Corpora- 
tion commission,  Richmond,  1918.     246  p. 
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PERSONAL  AND  URGENT 

The  fiscal  year  closing  June  30,  finds  us 
with  unpaid  dues  standing  against  a  con- 
siderable number  of  members.  This  over- 
sight mars  an  otherwise  succe.ssful  year. 
This  last  urgent  appeal  is  made  in  the 
hope  that  it  will  receive  universal  atten- 
tion. The  record  is  made  so  far  as  the 
officers  can  make  it.  The  rest  lies  with 
each  member.  Hearty  support  and  co- 
operation are  the  requisites  for  the  contin- 
uance of  the  sustained  and  somewhat  in- 
tense efforts  of  those  who  are  seeking  to 
maintain  and  enlarge  the  work  and  influ- 
ence   of    the    Association.      LET'S    ALL 


(;et    together    and 
with  a  clean  sla  ie. 


FINISH 


ERRATA 

We  regret  to  find  that  some  errors  crept 
into  the  list  of  state  taxing  officials  printed 
in  the  May  Bulletin.  Doubtless  othcir 
changes  should  be  made  and  we  hope  to  ht 
advised  of  them  and  to  be  furnished  with 
any  additions  which  should  be  made  so 
that  the  next  print,  to  be  made  in  the  fall, 
will  provide  a  complete  mailing  list  for 
the  interchange  of  reports,  docunjguU,  .> 
other  communications  by  the  j^ifum-^  • 
ing  officials.  //  ^  j 

The  errors  noted  require  \^  cSfstatement  <^> 
as  to  certain  states. 


Montana 
Xew  Jersey 


r  State  Treastirer     V\ 
\  State  Board  of  Etftk 
State  Board  of  TaxAf 


meats 


-.      ,   T^v  1    .     ^  State  Tax  Commission\ 

North  Dakota  -^  ^^^^^  g^^^^  ^^  Equaliza^ii     >. . 


Auditor  General 

State  Beard  of  Equalizati' 


Pennsylvania 
Wyoming 

WANTED 

From  time  to  time  we  receive  urgt;iit  re- 
quests from  new  members  who  wish  to 
have  complete  sets  of  the  Proceedings  and 
the  Bulletin,  for  volumes  and  numbers 
which  are  out  of  print.  Doubtless  many 
members,  by  a  little  investigation  and 
search  in  their  offices,  may  find  that  they 
have  duplicates  which  they  will  be  willing 
to  dispose  of  to  .supply  the  wants  of  thc-^e 
interested  members.  They  may  also  know 
of  former  members  from  whom  the  publi- 
cations in  question  may  be  obtained.  The 
secretarv  would  be  glad  to  know  of  such 
as  are  thus  available.  This  applies  partic- 
ularlv  to  volume  3  of  the  Proceedings,  and 
to  number  3  of  volume  I  of  the  Bulletin 
(April  1916). 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


I  Vol.  IV 


RETROSPECTIVE 

The  clobe  of  the  year  brings  us  to  remark 
briefly  upon  the  year's  work.  In  many  re- 
spects the  situation  has  been  difticult  and 
unsatisfactory.  Along  with  every  other 
activity,  our  machinery  has  been  strained. 
Abnormal  conditions  have  confronted  us. 
Public  attention  has  been  directed  towards 
the  great  objective  for  which  we  have  all, 
in  one  way  or  another,  been  striving.  The 
daily  duties  have  seemed  small  in  compar- 
ison with  the  world  events.  The  platitudes 
of  taxation  have  fallen  upon  a  public  much 
concerned  with  problems  of  far  larger 
moment. 

And  yet  with  all  this,  it  is  encouraging 
to  be  able  to  assure  ourselves  that  we  have 
progressed.  Our  membership  today  is 
larger  by  over  one  hundred  than  it  was  a 
year  ago.  We  now  have  an  active  sustain- 
ing membership  of  950,  and  this  issue  of 
the  BuUetin  will  go  to  1050  individuals. 
When  we  consider  that  a  copy  will  go  to 
each  of  something  like  140  libraries,  each 
holding  a  regular  membership,  the  extent 
of  our  influence  is  further  emphasized. 

But  the  thought  of  prime  importance 
which  comes  to  the  officers  is  that  we  are 
in  a  stronger  position  in  every  way  than 
ever  before  and  are  thus  equipped  and 
ready  to  take  our  part  in  the  difficult  and 
trying  adjustments  immediately  ahead. 
^^'hat  we  may  be  able  to  do  rests  with  the 
members  under  the  guidance  of  the  officers. 
Whatever  shall  be  our  program  for  the 
coming  year,  we  may  rest  assured  that  it 
will  be  possible  to  push  it  forward,  backed 
by  a  reputation  Avhich  will  be  fully  recog- 
nized wherever  fiscal  matters  shall  be  under 
consideration  and  supported  by  a  respon- 
sible organization  whose  striking  power  is 
stronger  than  ever  before  and  which  is  fully 
capable  of  carrying  that  program  to  a  help- 
ful conclusion. 

It  is  fitting  that  the  present  ICditor 
.should  take  this  occasion  to  express  his 
deep  appreciation  of  the  encouragement 
and  help  extended  by  very  many  members 
through  fontributions  to  the  pages  of  the 
Bullrtin,  kind  words  of  encouragement 
and  advice  and  l»y  expressions  of  appre- 
ciation of  what  has  been  furnished,  grac- 
iously overlooking  its  many  obvious  short- 
comings. This  generous  support  has  nat- 
urally served  to  lighten  the  burdens  of  the 
work  and  has  made  possible  whatever  of 
benefit  the  BuUctin  has  been  able  to  supply. 


AJN  EXCEPTIONAL  OPPORTUNITY 

Memt>ers  of  the  National  Fax  Associa- 
tion are  plainly  entitled  to  such  special 
consideration  as  the  Association  may  at 
any  time  be  able  to  provide,  looking  to  the 
accomplisliment  of  its  general  purpose  of 
promoting  the  careful,  scientific  examina- 
tion of  the  questions  involved  in  the  im- 
provement of  tax  legislation  and  adminis- 
tration. 

We  are  pleased  to  announce  an  offer  of 
especial  interest  to  all  who  are  concerned 
with  the  seemingly  endless  perplexities 
which  arise  in  one  form  or  another,  in  deal- 
ing with  the  relations  of  federal  and  state 
taxing  powers.  The  important  and  timely 
articles  by  Professor  Thomas  Reed  Powell 
which  have  been  appearing  in  the  Harvard 
Latv  Re'i'ieiu,  have  already  been  commented 
upon  in  the  BuUetin  (see  the  issues  of  Feb- 
ruary, 1919,  p.  133,  and  xMay,  1919,  p. 
222).  Through  the  kindly  interest  of  Pro- 
fessor Powell  in  our  work,  we  have  been 
able  to  make  arrangements  with  the  pub- 
lishers to  issue  under  our  own  auspices,  a 
volume  containing  these  articles,  which  will 
thus  render  easily  availal)le  the  wealth  of 
research  and  the  careful  analyses  of  the 
limitations  of  state  exercise  of  the  taxing 
power  which  Professor  Powell  has  pre- 
sented in  these  articles.  The  text  is  fully 
amplified  by  copious  references  to  the  per- 
tinent decisions  of  the  supreme  court,  so 
that  the  volume  will  really  be  an  effective 
digest  of  all  the  important  cases  bearing 
upon  tliis  subject. 

The  question  is  considered  under  two 
main  heads :  the  taxes  which  are  an  inter- 
ference with  federal  instrumentalities  and 
those  which  are  an  interference  with  inter- 
state commerce.  These  subjects  are  illus- 
trated by  separate  treatment  of  the  various 
possible  kinds  of  taxes,  showing  the  varia- 
tions in  the  tests  of  constitutionality  as  dis- 
played in  the  several  phases  in  which  they 
present  themselves. 

At  no  time  in  the  development  of  con- 
stitutional law  as  it  relates  to  taxation  has 
there  been  seemingly  greater  confusion  and 
hence  greater  need  for  constructive  criti- 
cism and  analysis  such  as  Professor  Powell 
furnishes  in  these  notable  articles. 

The  articles  run  through  seven  issues  of 
the  Rn-icu;  aggregating  approximately  300 
pages.  We  plan  to  issue  this  volume  at  a 
nominal  charge,  in  accordance  with  our 
general   policy   of  disseminating   informa- 
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tion  on  taxation,  and  with  a  view  to  empha- 
sizing the  value  of  our  Association.  The 
price  has  been  fixed  at  $1.00  net,  to  mem- 
bers of  the  Association,  and  $2.00  to  non- 
members.  It  will  be  necessary  for  mem- 
bers to  place  their  orders  at  once  because 


the  number  of  copies  available  is  limited. 
While  we  shall  endeavor  to  give  members 
the  first  chance  to  secure  this  book,  prompt 
action  is  a  necessity.  The  volume  will  l)e 
available  in  June.  Address  orders  to  the 
Secretary. 


LEGISLATIVE  NOTES 


Naturally,  with  the  conference  comfng 
in  Illinois,  we  would  wish  to  know  some- 
thing of  the  taxation  plans  in  that  state. 
Unfortunately,  definite  information  does 
not  seem  to  be  available.  Some  time  ago 
Mr.  Sutherland  kindly  sent  us  some  obser- 
vations as  to  the  possible  course  of  legis- 
lation. Since  then  the  legislature  has  con- 
vened, but  very  little  of  the  plan  has  as  yet 
materialized.  The  general  program  w-as 
outlined  by  Governor  Lowden  in  his  an- 
nual message  to  the  legislature.  It  em- 
braced the  addition  of  a  separate  division 
in  the  recently  created  Department  of  Fi- 
nance to  carry  out  the  functions  of  the 
ordinary  state  tax  commission  and  to  re- 
place the  present  state  board  of  equaliza- 
tion. We  quote  from  Mr.  Sutherland's 
notes  the  following : 

"  To  most  students  of  taxation  it  may 
appear  off-hand  that  the  subject  of  taxa- 
tion is  sufficiently  important  to  constitute  a 
distinct  department.  Illinois'  governmental 
history,  and  the  recent  improvements 
achieved  under  Governor  Lowden's  leader- 
ship, however,  explain  why  the  adminis- 
tration is  reported  to  prefer  uniting  the 
a.ssessment  feature  with  the  general  depart- 
ment of  finance.  When  Governor  Lowden 
was  inaugurated  the  state  business  was  car- 
ried on  through  more  than  one  hundred 
and  twenty-five  distinct  commissions  and 
bureaus,  wholly  uncoordinated  and  with 
many  duplications  of  effort.  In  the  re- 
organization of  government,  effected  by  the 
general  assembly  two  years  ago,  nine  prin- 
ciple departments  were  created,  each  under 
a  director,  and  all  the  governmental  func- 
tions were  placed  under  one  or  another  of 
those  departments.  It  is  thought  that,  hav- 
ing destroyed  one  governmental  wilderness 
and  brought  things  to  an  orderly  condition, 
jthe  governor  is  now  loath  to  start  a  new 
wilderness  growing  by  creating  even  a 
single  new  commission,  unrelated   in   con- 


trol to  any  of  the  other  departments.  The 
raising  of  revenue  is  closely  connected  with 
the  expenditure  of  public  funds,  and  the 
logical  place  for  the  reorganized  taxation 
machinery,  it  may  be  argued,  is  in  the 
finance  department." 

The  justification  for  the  departure  from 
the  typical  tax  commission,  thus  explained, 
may  doubtless  be  attributed  to  the  success 
of  the  reorganization  effected  under  the  in- 
spiration of  Govemor  Lowden  and  through 
the  energy  of  Director  of  Finance  Omar 
H.  Wright.  A  recognition  of  the  situa- 
tion and  .some  description  of  the  accom- 
plishments were  contained  in  the  message 
of  the  Governor  to  the  present  legislature, 
from  which  we  quote  as  follows  : 

"  It  seems  to  me  almost  providential  that 
it  should  have  been  enacted  into  law  be- 
fore war  actually  came.  *  *  *  The  same 
difficulties  arose  in  the  conduct  of  public 
business  which  vexed  private  business  so 
much.  There  was  necessarily  much  confu- 
sion. The  cost  of  all  supplies  rose  rapidly. 
Unless  the  more  than  100  .scattered  agen- 
cies, which  had  existed  theretofore,  had 
been  welded  by  the  civil  administrative  code 
into  a  compact  and  coordinate  government, 
anything  like  efficient  state  government, 
during  these  difficult  times,  would  liave 
been  impossible.  Illinois,  through  the- 
greater  elasticity  and  efficiency  of  her  new 
form  of  government,  was  able  to  meet 
every  emergency  of  the  war  without  an  ex- 
traordinary session  of  her  legislature. 

"  The  appropriations  made  by  the  last 
general  assembly  were  based  upon  pre-war 
prices  and  conditions.  And  yet  we  will 
have  completed  the  bicnnium  witliout  a  de- 
ficiency in  any  department  under  the  code, 
with  the  exception  of  the  item  of  supplies 
for  the  charitable  and  penal  institutions  in 
the  department  of  public  welfare.  *  *  * 

"  One  of  the  departments  created  by  tho 
civil   administrative   code  was  the  depart- 
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nient  of  finance.  *  "^^  =•'  It  haw  prescribed 
forms  for  accounts  and  financial  reports. 
It  has  supervised  and  examined  the  ac- 
counts and  expenditures  of  the  several  de- 
partments. It  has  approved  or  disap- 
proved all  vouchers,  bills,  and  claims  of 
the  several  departments.  It  has  recjuired 
each  department,  before  an  appropriation 
for  such  department  should  become  avail- 
able for  expenditures,  to  prepare  and  sub- 
mit to  the  department  of  finance  an  esti- 
mate of  the  amount  required  for  each 
-activity  to  be  carried  on  within  such  de- 
partment." 

^f^.  Sutherland  further  says:  "The 
governor  points  out  in  his  statement  that 
when  he  took  office  there  was  only  $528.82 
available  cash  in  the  general  revenue  fund. 
with  many  claims  against  the  treasury  for 
which  warrants  had  not  been  issued ;  that 
on  January  1,  1918,  there  was  (net)  in  the 
same  fund  $4,734,316,  and  on  January  1, 
1919,  there  was  (net)  $12,901,744.  which! 
the  governor  announced,  it  was  the  admin- 
istration's intention  to  make  cover  the  bulk 
of  the  expense  of  the  state  during  the  first 
six  months  of  1919  in  order  to  'avoid  the 
unbusinesslike  practise  which  has  obtained 
at  times  in  the  past  of  using  the  taxes 
levied  for  the  following  year.' 

"  '  All  bills  are  now  paid  promptly,'  con- 
cludes the  fiscal  report.  '  and  the  credit  of 
the  state  is  thus  greatly  improved,  enabling 
the  state  to  secure  better  prices  upon  the 
commodities  it  has  to  purchase.  We  also 
are  able  to  take  advantage  of  all  cash  dis- 
counts, which  in  itself  has  resulted  in  a 
considerable  saving.' 

"  That  this  is  not  all  language  and  liter- 
ature is  evidenced  by  the  fact  that  the  state 
tax  rate  has  been  reduced  from  90  cents  in 
1917  to  75  cents  in  the  last  year." 


Irom  Deputy  Commissioner  Locke  of 
Massachusetts,  some  idea  of  the  situa- 
tion in  that  state  is  to  be  gathered,  al- 
though here  the  proverbial  moderation  of 
the  legislature  is  in  evidence  and  very  little 
actual  progress  has  been  made.  The  prin- 
cipal problems  seem  to  be  the  devising  of 
a  new  method  for  the  distribution  of  the 
income  tax  and  the  construction  of  a  cor- 
poration tax  to  take  the  place  of  the  pres- 
ent chaotic  franchise  tax  system.  A  recess 
committee  of  the  legislature  reported  on 
both  of  these  subjects  and  recommended 
that  the  income  tax  should  be  distributed 


on  the  basis  of  the  state  tax.  This  at  once 
aroused  the  ire  of  the  "  favored  "  towns, 
where  naturally  the  yield  of  the  income 
tax  was  desired  to  be  retained  and  which 
would  be  largely  reduced  by  the  system 
proposed.  The  representatives  of  these 
communities  presented  a  bill  which  would 
distribute  the  tax  to  the  cities  and  towns 
where  the  taxpayer  resided ;  in  case  of 
trustees,  to  cities  and  towns  where  the 
beneficiaries  resided  ;  in  the  case  of  annu- 
ities, where  the  annuitants  resided.  By 
this  plan  the  so-called  "  favored  "  towns 
would  be  benefited  beyond  all  reason.  It 
soon  became  evident  that  this  latter  plan 
could  not  be  adopted  in  toto.  and  the  pro- 
lX)nents  finally  offered  a  substitute  scheme 
by  which  the  6  per  cent  tax  on  intangibles 
should  be  returned  to  the  source,  but  the 
one  and  one-half  per  cent  tax  on  business 
income  should  be  returned  to  the  place 
where  the  business  was  carried  on. 

In  the  meantime  another  method  was 
proposed  whereby  all  the  cities  and  towns 
which  would  lose  from  the  amounts  given 
in  the  temporary  distribution,  should  be  re- 
imbursed up  to  the  amount  which  they  had 
received,  while  all  the  other  cities  and 
towns  should  be  placed  on  the  state  tax 
basis.  It  is  impossible  to  forecast  at  this 
time  just  what  permanent  method  of  dis- 
tribution will  be  adopted.  The  committee 
has  been  flooded  with  figures  showing  how 
all  of  these  four  schemes  would  affect  the 
different  cities  and  towns  of  the  common- 
wealth, it  being  necessary  that  the  members 
should  know  what  the  financial  reasons 
were  with  relation  to  each  one  of  tlie  four 
plans.  The  plan  which  was  recently 
adopted  in  New  York  whereby  the  State  of 
New  York  retains  one-half  of  the  tax  and 
distributes  the  other  half  to  the  cities  and 
towns  on  the  basis  of  assessed  real  estate 
has  favorably  impressed  certain  members 
of  the  committee.  It  will  be  seen  that  this 
method  is  little  different  from  the  method 
that  was  proposed  by  the  recess  committee 
since  the  basis  upon  which  the  state  tax  is 
apportioned  includes  real  estate  and  tan- 
gible personal  property. 

On  the  subject  of  the  corporation  tax, 
Mr.  Locke  advises  that  the  committee  rec- 
ommended a  franchise-income  tax  retaining 
the  corporate  excess  part  of  the  present  law 
and  adding  an  income  tax  as  a  supplemen- 
tary tax.  Certain  interested  people  have 
taken  the  matter  up  and  have  been  working 
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for  some  months  on  the  details  of  this  plan. 
Under  the  proposed  bill,  on  domestic  cor- 
porations the  corporate  excess  is  to  be  taxed 
at  $3.  per  thousand  and  the  income  tax  is 
to  be  4  per  cent  of  that  part  of  the  net  in- 
come which  is  derived  from  business  car- 
ried on  within  the  commonwealth.  The 
federal  return  is  to  be  made  use  of  but  in 
addition  the  corporation  is  to  make  return 
of  its  gross  business  and  its  claim  for  all 
the  ordinary  deductions  which  are  allowed 
under  income  taxes.  As  an  analogous  sys- 
tem for  the  foreign  corporations,  a  tax  of 
$3.  is  imposed  upon  the  value  of  the  cap- 
ital stock  employed  by  it  within  the  com- 
monwealth, the  measure  of  the  capital 
stock  employed  in  the  commonwealth  to  be 
such  proportion  of  the  value  of  the  issued 
capital  stock  as  the  tangible  assets,  both 
real  and  personal,  employed  in  any  busi- 
ness within  the  commonwealth,  bear  to  the 
total  of  such  assets  of  the  corporation,  the 
supplementary  income  tax  to  be  4  per  cent 
on  the  part  of  the  net  income  derived  from 
business  carried  on  within  the  common- 
wealth. 

It  would  seem  that  there  is  very  little 
difference  of  opinion  as  to  the  fundamen- 
tals of  these  two  bills.  The  adherents  of 
the  bills  at  the  proposed  rates  may  become 
opponents  if  the  rates  should  be  largely 
increased.  Of  course,  it  would  be  idle  to 
say  that  there  is  no  opposition  to  these 
bills.  There  is  a  large  opposition,  and 
whether,  considering  the  opposition,  it  is 
possible  to  enact  the  bills,  is  a  matter  of 
conjecture.  We  have  the  usual  number  of 
corporations  which  believe  in  letting  well 
enough  alone,  desiring  to  retain  the  present 
system  and  if  it  is  imperfect  smoothing  out 
those  imperfections.  The  committee  has 
had  weighty  matters  under  consideration 
this  year,  and  it  looks  as  though  before 
very  long,  a  consensus  of  opinion  would  be 
had  in  the  committee  and  some  construc- 
tive legislation  reported  in  consequence. 


In   New   Jersey,   State   Tax   Commis- 
sioner Jess  advises  that  in  view  of  the  con- 
siderable revision  of  the  tax  law  made  in 
1918   and  particularly  on  account  of  the 
I  appointment  this  year  of  a  commission  to 
I  investigate  the  tax  laws,  radical  changes  in 
I  the  laws  were  not  considered  necessary  or 
'  advisable.     The  commission  referred  to  is 
'  provided  for  by  a  joint  resolution  and  con- 
j  sists  of  five  persons  who  are  directed  "  to 


fully  investigate  the  operation  and  effect 
of  the  tax  laws  of  this  state  and  to  recom- 
mend legislation  essential  to  an  equitable, 
just  and  adequate  system  of  taxation." 

The  commission,  which  will  probal)ly  re- 
port at  the  1920  session,  has  organized  with 
Commissioner  Jess  as  chairman  and  the 
Secretary  of  the  State  Board  of  Taxes  and 
Assessments  as  secretary.  Speaker  of  the 
Assembly  Pierson,  who  is  a  member  of  this 
Association,  is  a  member  of  the  commis- 
sion. 

The  new  provision  for  semi-annual  pay- 
ment of  taxes  is  effective  this  year  for  the 
first  time,  as  is  the  change  in  the  fiscal  year 
throughout  the  state,  under  which  a  uni- 
form date  has  been  provided  for  reports 
and  payment  of  taxes. 

State  Librarian  Dullard  recently  ad- 
dressed the  State  Association  of  County 
Tax  Boards,  advocating  a  state  income  tax 
and  a  complete  revision  of  the  tax  laws 
with  a  classification  of  personal  property 
at  dift"erent  rates. 

The  "  back  kick  "  of  the  New  York  in- 
come tax  is  likely  to  be  felt  from  New 
Jersey,  if  the  rumblings  and  threats  of  the 
New  Jersey  commuters  as  recorded  in  the 
daily  press,  are  any  indication  of  future 
legislative  action.  It  will  l)e  remembered 
that  in  the  May  issue,  in  discussing  the 
New  York  income  tax,  we  mentioned  this 
situation,  but  of  course  could  not  describe 
the  details.  One  source  of  irritation  ap- 
pears to  arise  from  the  fact  that,  while  the 
New  York  tax  on  residents  is  I  per  cent 
up  to  $10,000,  collection  at  .source  for  the 
salaries  of  non-residents  is  at  2  per  cent, 
regardless  of  amount,  and  in  addition  the 
non-resident  is  not  given  a  personal  exemp- 
tion. Upon  these  unrelated  circumstances 
the  non-resident  is  able  to  make  out  quite 
a  serious  complaint. 


From  Commissioner  Morgan  of  CoIo= 
rado  we  learn  that,  while  several  tax  bills 
were  introduced  and  urged  by  the  Com- 
mission, among  them  one  to  submit  a  con- 
.stitutional  amendment  to  remove  the  irri- 
tation now  existing  by  reason  of  the  super- 
imposition  of  the  state  board  of  equaliza- 
tion upon  the  tax  commission ;  another  to 
provide  four  year  terms  for  all  county 
officers,  including  county  assessors;  and 
others  to  clarify  present  laws.  None  of 
these  bills  became  laws,  due.  not  to  any 
opposition,  but  because  they  were  displaced 
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by  matters  thought  to  he  of  greater  impor- 
tance. 

At  the  election  in  November,  the  people 
adopted,  by  a  substantial  majority,  a  civil 
service  amendment  to  the  constitution 
which  places  the  commission  and  all  its 
members  under  the  civil  service.  Mr. 
Morgan  observes  that  the  present  members 
of  the  commission  therefore  appear  to  be 
"  in  for  life." 


From  Professor  Loeb  we  received  a  com- 
prehensive description  of  the  chaotic  per- 
formances of  the  Missouri  legislature 
which  recently  adjourned,  and  in  com- 
menting upon  which,  one  of  the  newspapers 
spoke  of  it  as  a  "  triumph  of  peanut  poli- 
tics." We  give  Mr.  Loeb's  comments  in 
full  because  of  the  general  interest  natur- 
ally felt  in  the  results  in  a  state  where  we 
had  planned  to  hold  our  conference.  It  is 
possible  to  at  least  observe  that  we  might 
have  induced  a  better  record. 

Professor  Loeb  delicately  omits  emphasis 
upon  the  indirect  but  none  the  less  effec- 
tive disposition  of  our  friends,  the  present 
members  of  the  tax  commission,  whose 
salaries  are  not  provided  for  in  the  annual 
appropriation  measure,  although  provision 
was  made  for  the  pay  and  expenses  of  the 
subordinate  officers  of  the  commission. 

Ti7a:  Legislation  in  Missouri 

The  tax  legislation  in  Missouri  during 
1919  emphasized  chiefly  revenue  considera- 
tions rather  than  the  reform  of  existing 
evils  in  tax  laws  and  their  administration. 
While  considerable  additional  revenue  had 
accrued  from  the  tax  legislation  of  1917, 
the  ban  placed  on  the  brewing  of  beer  and 
the  pending  prohibition  of  the  sale  and 
manufacture  of  all  intoxicating  liquors 
threatened  to  reduce  the  state  revenue 
from  these  sources  by  more  than  $2,500,- 
000  during  the  Ixiennial  period  1919-20. 
Governor  Gardner,  accordingly,  recom- 
mended additional  sources  of  revenue  and 
the  legislature  made  provision  for  increas- 
ing the  taxes  levied  by  most  of  the  laws 
enacted  in  1917. 

1.  The  so  called  inspection  fee  on  "  soft 
drinks"  was  increased  from  one-half  cent 
to  two  cents  for  each  gallon  of  non-intoxi- 
cating beverages  sold  in  the  state. 

2.  The  annual  franchise  tax  upon  cor- 
porations was  increased  from  3/40  to  1/10 
of  one  per  cent  of  the  par  value  of  the 


capital    stock    and    surplus    employed    in 
Missouri. 

3.  The  income  tax  rate  was  increased 
from  one-half  of  one  per  cent  to  one  per 
cent  and  the  exemptions  were  reduced 
from  $4000  for  heads  of  families  and 
$3000  for  other  persons  to  $2000  and 
$1000  respectively.  Provision  was  made, 
howe^■er,  for  an  additional  exemption  of 
$200  for  each  dependent  child. 

Another  important  change  was  the  re- 
peal of  the  section  of  the  income  law  of 
1917  which  permitted  a  person  to  present 
receipts  for  state  taxes  on  property  in  any 
year  in  pajaiient  of  income  taxes  assessed 
against  him  during  said  year.  As  a  result 
of  this  action  the  income  tax  becomes  an 
addition  to  instead  of  a  substitute  for  the 
property  tax. 

4.  The  rates  of  the  inheritance  tax  were 
increased  for  all  except  direct  heirs  as  fol- 
lows : 

In  cases  of  transfers  to  brothers,  sisters, 
uncles,  aunts  and  descendants,  from  three 
to  five  per  cent ; 

In  cases  of  transfers  to  great  uncles, 
great  aunts  and  their  descendants,  from 
four  to  six  per  cent ; 

In  cases  of  transfers  to  more  distant 
relatives  or  strangers  from  five  to  seven 
per  cent. 

As  the  original  law  provided  that  the 
rates  should  progress  according  to  the 
value  of  the  inheritance  beginning  at  double 
the  normal  rate  in  all  amounts  between 
$20,000  and  $40,000  and  extending  to  six 
times  the  normal  rate  on  the  excess  above 
$400,000  in  value  it  follows  that  a  max- 
imum of  42^/^  may  be  levied  upon  amounts 
in  excess  of  $400,000  going  to  distant  col- 
laterals or  strangers. 

'i'he  inheritance  tax  law  was  also 
amended  so  as  to  make  the  exemption  for 
public,  religious,  charitable,  or  educa- 
tional purposes  apply  to  the  original 
transfer  as  well  as  to  cases  in  which  the 
property  de.scends  from  one  trustee  to  an- 
other. 

The  Governor's  recommendation  for  a 
mortgage  recording  tax  law  received  the 
approval  of  the  Senate  but  failed  of  pas- 
sage in  the  House  of  Representatives. 

The  greatest  struggle  of  the  session  had 
to  do  with  the  State  Tax  Commission  pro- 
vided by  the  T-egislature  in  1917.  This 
commission  undertook  to  assess  property  at 
full  value,  as  required  by  law,  and  secured 
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cooperation  from  most  of  the  local  asses- 
sors. The  Constitution  gave  final  power 
of  equalization  to  the  ex-ot!icio  State  Board 
of  Equalization  and  three  of  the  five  mem- 
bers refused  to  approve  the  assessment  of 
the  State  Tax  Commission  and  adopted 
figures  which  did  not  differ  materially 
from  those  approved  the  previous  year. 
The  Tax  Commission  followed  its  orig- 
inal policy  in  preparing  the  assessment  for 
1919.  Considerable  complaint,  however, 
had  arisen  from  the  local  assessing  officials 
who  were  compelled  to  revise  their  books 
after  the  action  of  the  State  Board  of 
Equalization. 

When  the  Legislature  met  this  year 
there  was  a  general  demand  for  the  repeal 
of  the  tax  commission  law.  This  was  not 
mainly  due  to  opposition  to  full  assessment 
but  to  the  anomalous  situation  created  by 
the  action  of  the  State  Board  of  Equaliza- 
tion. As  it  w^as  feared  that  the  Legislature 
could  not  control  the  acts  of  this  consti- 
tutional body  the  only  alternative  seemed 
to  be  the  abolition  of  the  tax  commission. 
The  situation  was  further  complicated  by 
politics,  as  the  majority  in  each  legisla- 
tive chamber  represented  opposing  polit- 
ical party  interests.  Both  houses  agreed  in 
passing  a  bill  repealing  the  tax  commission 
act.  The  Senate  passed  a  measure  confer- 
ring certain  of  the  tax  commission's  powers 
upon  the  State  Board  of  Equalization  and 
abolishing  the  requirement  for  assessment 
at  full  value.  The  House  of  Representa- 
tives refused  to  concur  insisting  upon  as- 
sessment at  full  value  with  a  reduction  in 
the  state  tax  rate.  A  dead-lock  ensued  on 
the  closing  day  of  the  session  when  a  com- 
promise proposed  by  Governor  Gardner 
was  adopted. 

The  appointment  of  the  three  tax  com- 
missioners by  the  Governor  in  1917  had 
not  been  confirmed  by  the  Senate.  The 
Governor  agreed  not  to  reappoint  these 
men.  The  Legislature  appropriated  $30,- 
000  to  pay  the  expenses  of  the  subordinate 
officials  of  the  tax  commission  for  the  en- 
suing biennial  period.  No  appropriation 
was  made  for  the  salaries  of  the  tax  com- 
missioners but  the  Governor  plans  to  have 
this  provided  in  a  deficiency  appropriation 
in  1921.  The  Governor  will  veto  the  bill 
repealing  the  tax  commission. 

Hence  the  tax  commission  survives.  The 
Governor  will  doubtless  appoint  new  com- 
missioners who  will  be  able  to  work  with 


the  majority  of  the  State  Board  of  Equal- 
ization. It  is  probable  that  the  approach 
to  full  assessments  will  be  more  gradual 
extending  over  a  number  of  years.  That 
there  will  be  some  significant  increase  in 
assessments  is  practically  certain,  as  with 
state  and  local  authorities  levying  max- 
imum rates  the  revenues  are  inadequate 
particularly  in  school  districts. 


Secretary  Burtless  of  Michigan  ad- 
vises that  the  only  act  of  importance  pas.sed 
at  the  recent  session  was  one  making  the 
three  members  of  the  board  of  state  tax 
commissioners  also  members  of  the  state 
board  of  equalization.  Heretofore,  there 
has  been  the  awkward  situation  which  ex- 
ists in  many  other  states,  that  the  state 
taxing  body  which  secures  all  the  facts 
with  respect  to  assessments  throughout  the 
state  and  is  in  position  to  equalize  with  full 
knowledge  of  the  peculiar  situations,  is 
without  power  to  do  so  but  it  is  done  by  a 
temporary  body  consisting  of  state  officials 
who  meet  specifically  for  that  purpose. 
Under  the  new  situation  the  three  mem- 
bers of  the  state  taxing  board  will  consti- 
tute a  majority  of  the  state  board  of  equal- 
ization, the  other  two  members  being  the 
auditor  general  and  the  president  of  the 
state  livestock  sanitary  commission. 


From  Secretary  Cullen  of  the  state 
board  of  equalization  of  Wyoming,  some- 
what more  detail  was  learned  of  the 
changes  which  were  mentioned  in  the  April 
Bulletin.  It  appears  that  the  law  whicli 
created  the  state  board  of  equalization, 
abolished  the  office  of  tax  commissioner 
(Ch.  35).  The  board  is  composed  of  three 
appointed  members  with  terms  of  six  years 
instead  of  being  an  ex-officio  board  made 
up  of  state  officials,  so  that  in  reality  it 
constitutes  a  modern  tax  commission.  It 
is  also  a  public  service  commission. 

A  constitutional  amendment  (Ch.  53) 
was  adopted  authorizing  a  special  tax  upon 
lire  stock  for  the  purpose  of  providing  for 
inspection.  An  act  (Ch.  140)  provides  for 
the  assessment  and  taxation  of  car  com- 
panies, to  be  administered  l)y  the  state 
l)oard  of  equalization. 

Chairman  Sims  of  Alabama  writes  that 
the  whole  subject  of  taxation  is  in  the 
hands  of  a  recess  committee  of  the  legisla- 
ture and  that  no  plans  have  been  formu- 
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lated.     The  legislature  will  reconvene  on 
July  8th  to  resume  its  session. 


Oddly  enough,  the  experience  of  western 
Canada  in  flirting  with  single  tax,  ap- 
pears not  to  have  dismayed  the  eastern 
provinces.  From  Assessment  Commissioner 
Forman  of  Ontario  we  learn  that  the  pro- 
vincial legislature  this  year  passed  an  act 
(Bill  161)  containing  a  section  under 
which  the  municipal  council  of  a  city  may, 
with  the  consent  of  the  electors,  assess 
dwellings  on  a  graduated  exemption  as 
therein  set  forth.  The  result  in  Toronto, 
he  says,  will  be  the  total  exemption  of 
$48,500,000. 

He  also  calls  attention  to  an  act  passed 
this  year  giving  the  city  of  Ottawa  local 
option  in  the  right  to  exempt,  within  a 
period  of  four  years,  all  buildings  and  im- 
provements, income  and  business  assess- 
ments, each  year  reducing  these  assessments 
by  25  per  cent,  this  being  subject  to  ap- 
proval by  the  tax  payers  qualified  to  vote. 
The  Commissioner  adds  that  "  there  has 
been  a  strong  undercurrent  of  feeling 
favorable  to  the  application  of  the  so- 
called  '  single  tax  system  '  notwithstand- 
ing the  experience  of  our  western  Canada 
cities  and  experienced  common  sense." 


From  Director  Asplund  of  the  New 
Mexico  'I'axpayers'  Association,  we  have 
received  a  copy  of  the  income  tax  bill  en- 
acted by  the  recent  legislature.  It  seems 
to  contain  a  good  many  of  the  elements  of 
difficulty  which  have  appeared  in  other 
state  income  tax  laws  which  follow  the 
federal  law  without  an  appreciation  of  the 
difference  in  situation.  The  act  applies  to 
resident  individuals  and  to  domestic  cor- 
porations and  to  any  owner  of  a  mine,  oil 
or  gas  well,  as  to  income  from  the  same. 
The  corporations  are  treated  like  individ- 
uals and  made  subject  to  graduated  rates. 
The  taxpayer  may  offset  his  income  tax  by 
presentation  of  a  tax  receipt  for  tax  paid 
upon  personal  property.  The  yield  goes 
entirely  to  the  state  for  tlie  support  and 
maintenance  of  educational  institutions. 

From  former  director  James,  Ave  learn 
that  the  New  Mexico  tax  limit  law  was 
practically  wiped  out  with  its  repeal  as 
applied  to  both  highways  and  schools,  the 
reasons  being  in  his  judgment  very  inter- 
esting. 


From  Commissioner  Plumley  we  have  a 
detailed  statement  of  acts  in  Vermont  of 
general  interest.  These  include  acts  with 
respect  to  the  more  effective  collection  of 
poll  taxes;  central  supervision  of  collec- 
tion ;  interest  on  over-due  taxes ;  taxes  on 
insurance  companies ;  exemption  of  tax  on 
Victory  Loan  bonds  held  by  banks ;  taxa- 
tion of  deposits  in  trust  companies  and 
savings  banks ;  corporation  license  tax ; 
tax  on  inheritances  and  transfers ;  and 
poll  tax  on  women  voters. 


From  Commissioner  Jackson  of  Wash  = 
ington  we  learn  that  the  recent  legisla- 
ture passed  an  act  defining  the  meaning  of 
the  terms  "  assessed  valuation ",  "  tax 
value"',  "property  assessed",  and  "value", 
making  them  all  mean  the  same  thing  when 
used  in  connection  with  the  levy  of  taxes. 

An  act  was  passed  providing  that  all 
property  shall  be  assessed  at  50  per  cent 
instead  of  not  to  exceed  50  per  cent  as  at 
present.  A  law  was  passed  eliminating  the 
$3.50  per  day  limit  on  salaries  of  deputy 
assessors  and  the  restriction  that  they  must 
be  residents  of  the  county, — this  to  provide 
for  the  emplo^'ment  of  expert  assistants  to 
cruise  timber  or  mineral  lands. 


The  legislature  of  Florida  has  conveiied 
and  is  considering  tax  legislation.  The 
Governor,  in  a  message  to  the  legislature 
dated  May  8th,  called  attention  to  various 
measures  designed  to  provide  funds  to 
meet  the  proposed  appropriations.  He  ex- 
pressed the  thought  that,  in  view  of  the 
burdensome  nature  of  the  present  laws 
upon  lands  and  other  visible  property, 
some  other  sources  should  be  availed  of. 
.Among  these  he  mentioned  franchise,  in- 
heritance, and  income  taxes,  being  specially 
insistent  upon  a  corporation  franchise  tax. 
He  indicated  a  purpose  to  withhold  ap- 
proval of  bills  to  carry  out  appropriations 
unless  his  suggestions  for  laws  to  provide 
funds  from  new  sources  should  be  adopted. 

From  Secretary  Downing  of  the  Tax- 
payers' Association  we  learn  that  very  little 
support  may  be  expected  from  the  present 
legislature  for  the  proposed  constitutional 
amendment  noted  in  the  April  Bulletin. 
Apparently  he  has  been  made  aware  of  the 
pervasive  and  unfortunately  effective  influ- 
ence of  the  educational  people,  a  phenom- 
enon which  has  often  turned  up  as  a  check 
to  the  adoption  of  perfectly  snund  meas- 
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ures.  There  is  a  curious  failure  on  the 
part  of  these  interests  to  see  the  need  for 
freedom  in  taxation  and  to  recognize  that 
in  the  long  run  it  would  not  adversely 
aiTect  their  interests.  Their  insistence  on 
the  retention  of  existing  rates  and  sources, 
which  arises  from  a  perfectly  natural  fear 


of  reduction  in  appropriations  for  educa- 
tional purposes,  seems  an  extremely  sliort- 
sighted  policy  for  persons  from  whom  the 
opposite  course  would  naturally  he  ex- 
pe'Ued.  The  situation  here  is  a  repetition 
of  what  has  occurred  in  other  states. 


NOTES  AND  NEWS  ITEMS 


THE  NEWEST  STATE 
TAX  ASSOCIATION 

Under  the  energetic  direction  of  former 
secretary  Downing  of  the  deposed  state  tax 
commission,  an  active  state  association  has 
been  started  in  Florida,  with  headquarters 
at  Tampa.  Vigorous  prosecution  of  the 
demand  for  revision  of  the  state  tax  laws 
is  being  conducted,  through  addresses  by 
members  of  the  association,  newspaper  arti- 
cles and  through  the  membership.  We  note 
liberal  use  of  National  Tax  Association 
literature  and  reliance  upon  our  recommen- 
dations. Mr.  Downing,  in  sending  remit- 
tance for  membership,  observes  that  "  Were 
it  not  for  the  national  association,  the  tax- 
payers who  are  willing  to  spend  money  for 
research  and  improved  legislation  in  state 
and  local  taxation,  would  find  it  much  more 
expensive  and  results  less  easily  realized 
than  with  this  institution  to  rely  upon." 

We  are  pleased  to  express  our  apprecia- 
tion of  these  sentiments  which  are  helpful 
and  which  serve  to  inspire  us  to  proceed 
with  renewed  confidence.  The  original 
plan  of  the  National  Association  was  that 
it  Avould  form  a  means  of  coordinating  and 
stimulating  the  elTorts  of  such  state  asso- 
ciations as  this  latest  Florida  association. 

Mr.  Downing  sends  us  a  very  helpful 
reference  to  a  recent  opinion  of  the  Florida 
supreme  court,  which  is  likely  to  concen- 
trate public  opinion  in  a  practical  way  upon 
the  chaotic  though  not  unusual  operation 
of  the  tax  laws  in  a  state  where  constitu- 
tional limitations  still  exist  and  prevent 
rational  and  workable  tax  laws  and  their 
effective  administration.  The  court  in  this 
case  was  dealing  with  the  legal  effect  of 
unequal  assessments  and  of  discrimination 
as  between  individual  taxpayers  in  the  same 
class,  and  quotes  the  well-known  language 
of  Judge  Taft  in  the  Tennessee  case,  in 
which  he  so  well  ])rought  out  the  essential 


principles  of  equity  which  ought  to  govern 
in  the  assessment  of  property  and  rejected 
the  doctrine  urged  and  which  had  at  times 
I)een  followed  by  the  courts  that  when  the 
law  specifies  full  value  as  the  rule,  a  tax- 
payer cannot  receive  relief  even  though  dis- 
criminated against.  His  characterization 
of  that  doctrine  will  be  remembered,  that 
it  is  "  to  stick  in  the  bark  and  to  be  blind 
to  the  substance  of  things.  It  is  to  sacri- 
fice justice  to  an  incident." 

The  court  finds  gross  discrepancies  in 
the  assessment  of  property  in  the  county 
under  investigation  and  where  the  property 
in  question  was  situated,  and  that  the  board 
of  county  commissioners  deliberately,  inten- 
tionally and  arbitrarily  sustained  an  assess- 
ment which  they  knew  was  unjust  and  un- 
equal and  discriminating,  and  that  they 
had  perpetrated  a  fraud  upon  the  injured 
taxpayer.  When  the  case  is  officially  re- 
ported we  hope  to  review  it  at  length. 


A  BY-PRODUCT  OF  SEPARATION 

California  is  usually  pointed  to  as  a 
state  where  the  doctrine  of  separation, 
which  was  prevalent  some  years  ago,  has 
been  given  full  sway.  Its  results  have 
been  heretofore  analyzed  and  discus.sed  by 
various  persons  (see  particularly  the  dis- 
cussions in  volume  nine  of  the  Proceed- 
ings). One  of  the  objectionable  results 
predicted  by  the  opponents  of  the  system, 
appears  to  have  been  experienced  here,  as 
indicated  by  tlie  following  extract  from  a 
letter  written  by  State  Comptroller  Cliam- 
bers  to  State  Senator  Jones  on  March  11, 
1919. 

"  Dual  Tax  System's  Wf.aknkss 

"  While  tlie  dual  system  of  taxation 
which  has  been  in  existence  in  California 
since  1911,  whereby  the  state  leaves  gen- 
eral property  to  the  counties  and  derives  its 
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maiH  revenue  from  the  taxation  of  corpora- 
tions, lias  worked  remarkably  well,  yet,  in 
my  judgment,  it  has  had  a  marked  ten- 
dency to  encourage  the  spending  of  money. 
The  people  are  too  far  removed ;  so  the 
responsibility  of  stewardship  is  leesened, 
and  the  state  government  has  exj^ended 
money  accordingly.  If  the  old  ad  valorem 
system  of  taxation  of  general  property  had 
continued,  there  is  no  one  familiar  with 
the  trend  of  events  who  would  admit  for  a 
moment,  in  my  opinion,  that  state  expendi- 
tures today  would  be  what  they  are.  It  is 
true  that  ther6  has  been  a  decided  demand 
oTi  the  part  of  the  people  for  the  progres- 
sive legislation  that  now  marks  our  stat- 
utes ;  yet  if  the  tax  burden  had  fallen 
upon  tliem  directly  and  unmistakably,  as  it 
would  have  done  under  the  general  prop- 
erty tax  system,  we  would  not  have  ad- 
vanced nearly  so  rapidly  as  we  have  done. 
The  cost  of  government  has  been  camou- 
flaged through  the  taxation  of  corporations, 
the  people  not  realizing  that,  after  all,  the 
ultimate  consumer  pays  the  debt." 


A  COMMUNICATION 

MlLWALKEE,  Wis..   Ma\    17.    1919. 

iMk.  a.  E.  Holcomb,  Editor, 

'l"he  Bulletin  of  the  National  Tax 

Association.  New  York. 
Dear  Sir: 

Your  article  entitled  "  Side  lights  on  the 
Model  'l"ax  System  Committee  Report  "  in 
the  April  edition  of  the  National  Tax  As- 
sociation is  very  interesting.  I  quite  agree 
with  Professor  Bullock  that  a  diversified 
system  will  prove  to  be  the  only  just  solu- 
tion of  a  model  system  of  taxation  in  this 
or  any  other  country.  The  .system  should. 
however,  not  be  too  diversified  so  that  it 
would  fail  of  adoption  by  the  various  states 
of  the  Union.  The  greater  the  diversity, 
the  more  difficult  to  ol)tain  tlie  endorsement 
of  the  system  tliroughout  tlie  land. 

Why  not  confine  it  to  a  property  tax  on 
Real  Estate  and  all  other  tangilile  prop- 
erty, excepting  Merchant's  and  Manufac- 
turer's Stock?  The  reason  why  Merchant's 
and  Manufacturer's  Stock  is  excepted  is 
because  it  is  practically  imjwssible  to  do 
justice  to  this  class  of  property  by  that 
method.  That  fact  has  been  frequently 
alluded  to  by  some  of  our  best  writers  and 
advocates  of  tax  reform.  In  lieu  of  the 
property  tax  on  Merchant's  and  Manufac- 


turer's Stock  adopt  an  oeoupation  tax  on 
business.  ba.sed  upon  the  amount  of  busi- 
ness transacted  during  the  previous  fiscal 
year.  By  adjusting  this  occupation  tax  to 
an  income  tax,  which  is  to  take  the  place 
of  a  tax  on  intangible  property  (stocks, 
bonds,  etc.)  and  which  at  the  same  time 
will  be  the  leveling  or  adjusting  tax  be- 
tween the  Merchants  and  Manufacturers 
who  malce  little  or  no  profit,  and  those 
who  make  greater  profits  by  reason  of  a 
more  frequent  turnover  or  otherwise,  a  fair 
method  of  taxation  'for  Merchant's  and 
Manufacturer's  Stock  will  be  obtained. 
^\'e  would  then  have 

1st.  The  property  tax  to  apply  on  all 
property  except  Merchant's  and 
Manufacturer's  Stock  and  intan- 
gible property. 

2nd.  The  occupation  tax  on  Merchant's 
and  Manufacturer's  Stock  based 
upon  the  gross  sales  of  the  previous 
fiscal  year  and 

3rd.  The  income  tax  to  apply  on  net 
profits. 

The  property  tax  rate  and  the  occupation 
tax  rate  to  be  the  same  and  to  be  determined 
from  year  to  year  as  the  needs  and  re- 
quirements of  the  municipality  vary. — The 
income  tax  rate  to  be  a  fixed  rate. 

This  v^'as  discussed  in  the  paper  pre- 
sented by  me  and  published  in  the  Proceed- 
ings of  the  Eleventh  National  Conference 
of  the  National  Tax  Association  at  At- 
lanta, Ga. 

In  addition  to  the  discussion  in  that 
paper,  I  have  presented  the  plan  individ- 
ually to  a  number  of  persons  who  are  en- 
gaged in  a  study  of  taxation  problems. 
While  many  have  said  the  plan  had  merit 
and  have  at  least  profe.ssed  considerable 
interest  in  it.  none  have  pointed  out  any  n 
fault  in  it.  This  has  encouraged  me  to  be-  I 
lieve  that  it  may  be  a  solution  of  a  very 
vexatious  problem.  If  the  plan  has  faults, 
no  one  would  like  better  than  I  to  have 
them  pointed  out.  If  it  is  substantially 
correct,  it  should  be  seriously  considered 
before  the  aimual  meeting  of  the  Associa- 
tion at  which  it  is  hoped  a  model  system 
will  be  adopted.  I  enclose  herewith  a  copy 
of  the  paper  referred  to  for  your  consid- 
eration. 

Yours  very  truly, 

E.    H.    BODDEN, 

Tax  Com'r. 


INVESTIGATION   OF  THE   BRITISH    INCOME   AND 

EXCESS  PROFITS  TAXES  BY  A  ROVAL 

COMMISSION 


[A  Royal  Commission  has  been  ap- 
pointed in  England  to  investigate  the  in- 
come and  excess  profits  tax  laws  of  the 
United  Kingdom  and  the  Birmingham 
Chamber  of  Commerce  has  adopted  a 
method  of  sending  out  questionnaires  in 
order  to  obtain  evidence  for  submission  to 
this  commission.  A  series  of  twenty-two 
questions  has  been  circulated  among  the 
members  of  the  Chamber  of  Commerce 
asking  for  their  opinions  on  suggested 
amendments  to  the  law.  A  statement  of 
the  questions,  and  of  the  answers  thereto, 
made  by  the  editors  of  the  London  Ac- 
countant, which  appeared  in  the  issue  for 
May  3,  1919,  is  reproduced  for  the  benefit 
of  our  readers.  Most  of  the  questions  are 
applicable  to  our  tax  and  some  of  them  in- 
dicate very  interesting  comparisons  between 
the  American  and  the  British  statutes. — 
Ed.] 

( 1 )  Reduction  of  exem/>tion  limit  to 
£104. 

In  principle,  this  cannot  be  opposed,  but 
a  difficulty  arises  as  to  whether  or  not  the 
expense  of  administration  would  not  be 
excessive.  The  suggested  limit  would  be 
comparable  with  a  pre-war  limit  of  about 
£50  or  £60. 

(2)  E-Qect  of  a  high  income-tax  rate  on 
industry. 

This  question  can  be  well  illustrated  by 
a  reference  to  the  Excess  Profits  Duty. 
Had  this  Duty  not  existed  it  is  obvious 
that  selling  prices  could  have  been  reduced, 
so  that,  in  normal  competitive  times,  a  high 
rate  of  taxation  increases  production  costs 
and  thus  hampers  foreign  trade. 

(3)  Amefidments  of  the  form  of  returns. 

This  would  automatically  follow  a  gen- 
eral simplification  of  the  tax,  but  the  con- 
tinued introduction  of  minor  equitable 
amendments  creates  further  complication. 
A  great  part  of  the  matter  on  the  return 
form  is  superfluous,  and  a  simple  two-page 
statement  could  convey  all  the  information 
that  is  essential.     It  is  quite  unnecessary  to 


set  out  voluminous  details  that  only  con- 
fuse, and,  if  the  present  practice  were  nec- 
essary, it  could  analogically  be  contended 
that  each  taxpayer  should  be  served  with  a 
copy  of  the  Acts ! 

(4)  Separate  assessment  of  partners. 
This  should   clearly  be  introduced   and 

would  be  a  simple  matter  in  working.  The 
liability  of  the  firm  having  been  deter- 
mined, the  individual  partners'  liabilities 
could  readily  be  fixed  and  separate  demand 
made,  so  that  one  partner  would  be  quite 
ignorant  of  another's  financial  position. 

(5)  Production  of  Balance  Sheets. 

Objection  to  this  fell  through  consider- 
ably on  the  introduction  of  the  Excess 
Profits  Duty,  which,  of  course,  could  not 
be  worked  without  Balance  Sheets.  For 
income  tax  they  are  obviously  a  very  val- 
uable guide  to  correct  liability,  and  it  would 
be  difficult  to  formulate  any  opposition  that 
could  be  characterized  as  other  than  trivial. 
The  objection  to  perusal  by  the  Local  Com- 
missioners is  overcome  by  assessment  by 
the  Special  Commissioners,  but  it  is  only 
in  very  exceptional  cases,  where  there  is  an 
appeal,  that  the  Local  Commissioners  see 
the  accounts. 

(6)  Should  the  Surveyor  be  required  to 
accept  accounts  certified  by  a  Chartered  or 
Incorporated  Accountant  as  conclusive, 
subject  to  a  right  to  raise  queries  on  meth- 
ods of  treatment  of  certain  items? 

This,  in  actual  fact,  would  mean  that  the 
expenses  charged  by  the  accountant  would 
have  to  be  allowed  without  question,  a 
course  which  would  obviously  prevent  any 
consistency  of  allowance.  Nothing  is 
gained  by  fetters  that  are  not  guards  against 
pure  inquisitiveness.  The  system  standing 
at  present  is  admitted  generally,  by  the 
majority  of  t]ualified  accountants,  to  be 
reasonable  and  what  an  accountant  would 
himself  require  if  he  were  the  person  en- 
trusted with  the  determination  of  liability. 

(  7 )  Sufficiency  of  depreciation  and  obso- 
lescence alloicances. 
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'Ihc  law  at  present  i^  deficient  in  that  it 
does  not  provide  for  depreciation  of  .all 
assets,  nor  for  wasting  assets.  The  latter 
will  he  given  by  the  Commission  and  the 
former  should  clearly  be  extended.  The 
existing  law  allows  the  /////  depreciation  of 
ma«'hinery  and  plant,  but  the  practice  does 
not  conform  to  this.  A  remedy  could  be 
found  by  leaving  the  normal  rates  to  be 
detemiined,  for  particular  classes  of  trade, 
by  the  Excess  Profits  Duty  Board  of  Ref- 
erees. Exceptional  depreciation  could  be 
dealt  with  separately  on  the  merits  of  each 
case. 

(8)  Depreciation  of  freehold  and  lease- 
hold buildings. 

This  is  covered  by  ( 7  ) . 

(9)  Depreciation  of  patents. 
This  also  is  covered  by  ( 7 ) . 

flO)  SJwiild  depreciation  be  based  on 
cast  or  tvritten  down  value? 

Tliis  depends  upon  whether  actual  de- 
preciation is  constant  or  diminishing,  and 
the  same  rule  does  not  apply  to  all  items. 
If  the  full  depreciation  is  allowed,  the 
tjuestion  is  not  important,  and  the  existing 
basis  of  written-down  \a\ue  gives  an  earlier 
allowance. 

(11)  Sliotild  income  tas  be  levied  on 
actual  income  instecui  of  statutory  incofne, 
and  should  profits  left  in  the  business  be 
charged? 

"  Actual  "  income  would  have  to  be  de- 
fined, and  it  would  then  become  statutory 
income,  otherwise  the  cliarges  deducted 
would  be  inconsistent  and  at  the  discretion 
of  the  taxpayer.  It  would  be  inequitable 
not  to  charge  profits  left  in  the  business,  as 
the  trader  who  was  compelled,  by  the  small - 
ness  of  his  profits,  to  draw  the  whole 
would  be  badly  treated  in  a  comparative 
sense,  as  also  would  be  a  trader  who  with- 
drew profits  and  invested  them  in  another 
sphere  of  industry. 

(12)  The  three  years'  average. 

This  should  clearly  l)e  abolished.  The 
system  has  no  advantages  to  a  trader  as  it 
relieves  him  when  he  makes  large  profits — 
and  is  then  able  to  pay — and  charges  him 
when  his  profits  fall.  The  basis  should  be 
that  of  the  preceding  year,  and  a  trader 
would  then  know,  on  making  up  his  ac- 
counts, that  the  profit  i^hown  would  be 
liable. 


(13)    Co-operative  Societies. 

These  societies   ought  equitably   to    pay 


tax. 

(14)  Discount  on  prepayment  of  income 
taA\ 

It  is  not  just  that  one  trader  should  pay 
in  January  and  another  in  April,  and  the 
position  of  the  early  payer  should  be  pro- 
tected. The  discount  already  allowed  to  a 
person  who  pays  before  1st  January  is  a 
correct  proceeding. 

(15)  Should  agreed  assessments  be  con- 
clusive unless  the  Surveyor  has  actual 
knowledge  of  or  good  grounds  for  believing 
that  assessments  have  been  itiadequate? 

This  is  destroyed  by  the  qualifications 
which,  if  introduced,  would,  in  actual  fact, 
render  the  provision  inoperative.  An  en- 
deavor to  reopen  an  assessment  must  pro- 
ceed from  some  grounds,  and  the  proving 
of  "  good  "  grounds  would  not  be  a  very- 
difficult  matter.  The  question  refers  to 
wilful  suppression  or  obvious  error  result- 
ing in  inadequacy,  but  this  qualification  is 
not  really  material. 

(16)  Abolition  of  assessors  and  collec- 
tion from  the  office  of  Surveyor  of  Taxes. 

The  first  part  of  this  is  very  sound.  As- 
sessors are  an  antiquated  and  useless  insti- 
tution which  would  not  be  introduced  in 
any  sensible  modern  income  tax.  This  also 
applies  to  collectors,  and  tax  should  be  paid 
to  a  strictly  Government  Department — not 
necessarily  to  the  Surveyor  of  Taxes.  A 
very  considerable  decrease  in  the  cost  of 
administration  would  also  result. 

(17)  Is  the  present  right  of  appeal  to 
the  General  and  Special  Commissioners 
satisfactory  ? 

It  is  difficult  to  determine  a  better  course, 
as  there  must  be  some  body  to  which  ap- 
peal can  be  made,  and  an  amendment 
would  mean  the  substitution  of  a  different 
body.  (Objections  could  be  raised  to  the 
form  of  any  body,  and  an  honorary  body 
such  as  the  Board  of  Referees  could  not 
deal  with  a  multitude  of  appeals.  Local 
bodies  of  the  same  constitution  would  in- 
volve the  objections  now  applicable  to  the 
Ix)cal  Commissioners. 

(18)  Discontinuance  of  collection  at  the 
source. 

The  abolition  of  deduction  at  the  source 
would  remove  many  anomalies  and  avoid 
the  complications  arising  from  repayment 
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claims  or  allowance  of  the  applicable  relief 
where  the  proper  rate  is  less  than  that  de- 
ducted. 

f  19)  Should  the  incomes  of  husbaiui  and 
u'ifi  be  aggregated? 

'V\\Q  objections  to  the  aggregation  do  not 
bear  investigation.  If  separate  assessments 
were  permitted  it  would  only  be  equitable, 
in  a  case  where  a  wife  had  no  income,  to 
allow  a  division  of  the  husband's  income 
between  the  husband  and  wife. 

(20)  Should  the  previous  year's  income- 
tas  assessments  be  conclusive  for  super-tax 
even  though  they  were  erroneous? 

This  is  vague.  If  it  means  that  super- 
tax liability  should  be  a  distinct  calcula- 
tion it  would  give  a  double  appeal,  which 
would  be  unnecessary,  but  if  it  relates  to  a 


paJpable  error  in  the  income-tax  assess- 
ment, that  can  only  be  ignored  for  income- 
tax  owing  to  the  time  limit  for  appeal  hav- 
ing passed.  The  error  should  certainly  not 
be  perpetuated  in  the  super-tax. 

(21)  Should  life  assurance  premiums  be 
allowable  for  super-ta-x  or  abolished  for 
income-tcux? 

The  premiums  should  not  be  allowed  for 
either  tax,  as  savings  in  other  directions  are 
not  exempted. 

(22)  Is  the  present  method  of  collection 
of  manual  workers'  tax  from  employers 
satisfactory  ? 

This  apparently  refers  only  to  the  cases 
where  the  employer  has  undertaken  to  de- 
duct the  tax  from  the  wages,  which  is  purely 
a  voluntary  undertaking. 


LUXURY  TAXES 

E.   L.   BOGART 
University  of  Illinois 


In  his  message  to  Congress  of  May  20, 
1919,  President  Wilson  urged  the  repeal, 
among  other  taxation  reforms,  of  the  taxes 
upon  retail  sales.  These  form  a  new  source 
ef  revenue  which  has  been  developed  by 
the  war,  and  of  which,  consequently,  a 
brief  resume  is  of  interest  at  the  present 
time.^  France,  Great  Britain,  and  the 
United  States  each  developed  a  luxury  tax, 
though  the  choice  of  objects,  technique, 
and  administration  differed  materially  in 
the  three  countries.  Curiously  enough,  the 
tax  was  in  no  case  introduced  until  towards 
the  very  end  of  the  war,  and  in  fact  in  the 
case  of  the  United  States,  not  until  some 
months  after  the  signing  of  the  armistice. 
There  had  existed  for  some  time  in  each  of 
these  countries,  however,  a  strong  demand 
for  such  a  tax  for  the  sake  not  merely  of 
raising  additional  revenue,  but  more  espec- 
ially of  repressing  undesirable  and  extrav- 
agant expenditure.  It  was  felt  that  the 
consumption  of  non-essentials  should  be 
penalized. 

France  was  the  first  country  to  introduce 

^  A  fuller  account  of  war  taxation  will  be 
found  in  a  study  by  the  writer  entitled  The  Direct 
and  Indirect  Costs  of  the  Great  IVorfJ  JVar,  to  be 
published  shortly  by  the  Carne^e  Endowment  for 
International  Peace. 


the  luxury  tax  in  the  budget  of  1918. 
When  the  bill  dealing  with  this  tax  was  in- 
troduced into  the  Chamber  by  the  Minister 
of  Finance,  it  proposed  a  three-fold  classi- 
fication. The  object  of  the  law,  according 
to  the  Minister,  was  "  to  attack  manifesta- 
tions of  wealth,  and  not  instruments  of 
labor ;  it  taxes  enjoyment,  but  does  not 
wish  to  paralyze  effort."  The  classifica- 
tion proposed  grouped  commodities,  accord- 
ing to  their  luxurious  character,  as  follows : 

( 1 )  Obvious  luxuries :  in  this  group 
were  enumerated  photographs,  jewelry,  an- 
tiques, sporting  games,  mechanical  pianos, 
motor  cars,  billiard  tables,  perfumes,  sculp- 
tures, yachts,  silk  underwear,  liqueurs, 
watches,  etc. 

(2)  (ieneral  articles  such  as  clothing, 
which  becomes  a  luxury  when  the  price 
exceeds  a  certain  sum:  in  this  group  the 
tax  was  imposed  if  the  price  exceeded :  $2 
on  imitation  jewelry,  children's  undergar- 
ments, scissors,  yard  lace,  fans,  and  imita- 
tion bronze  ;  $4  on  gaiters,  book-binding, 
traveling  clocks  ;  $8  on  pleasure  dogs;  $10 
on  boots,  tablecloths,  tea  and  coffee  ser- 
vice;  $16  on  children's  suits:  $20  on  men's 
suits;  $50  on  women's  costumes;  $100  on 
horses;  $500  on  safes  and  motor-cycles. 

The  bill  as  finally  passed  in  March  was 
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a  double-barreled  alTair  wliirli  taxed  (1) 
every  payment  o(  a  sum  exceeding  $30 
representing  the  retail  sale  or  consumption 
of  a  luxury  commodity  at  the  rate  of  20 
centimes  per  100  francs  or  fraction;  (2) 
there  was  also  a  tax  of  10  per  cent  upon 
the  price  paid  for  any  object  or  article  of 
merchandise  which  was  designated  by  law 
as  an  article  of  luxury,  and  for  expendi- 
tures made  in  certain  establivshments  such 
as  hotels  and  restaurants  which  were  classed 
as  "  establishments  de  luxe."  Both  these 
taxes  were  to  go  into  effect  on  April  1,  1918. 

It  was  not  long  before  wholesale  protests 
began  to  be  forwarded  to  the  government 
against  the  10  per  cent  tax  on  articles  of 
luxury.  It  was  objected  to  upon  the  ground 
that  prices  were  already  high  enough ;  that 
it  was  unfair  in  distribution,  since  it  ap- 
plied only  to  prices  in  excess  of  certain 
fixed  minimums.  Difficulties  too,  in  the 
way  of  practical  administration  developed, 
and  trade  in  the  articles  falling  under  the 
scope  of  the  tax  fell  off  enormously.  ■  It 
was  urged  that  in  lieu  of  this,  a  tax  of  2 
per  cent  on  the  turnover  1)e  substituted. 
By  November  the  so-called  luxury  tax  had 
become  so  unpopular  that  its  radical  modi- 
fication, if  not  its  abolition,  was  regarded 
as  imperative.  After  a  trial  of  over  six 
months,  it  produced  only  about  one-third 
of  the  expected  revenue,  and  proved  equally 
unpopular  both  with  the  purchasers  and 
merchants.  In  many  cases  the  stores  them- 
selves paid  the  tax  in  order  not  to  lose 
trade.  It  was  also  urged  as  an  objection 
that  many  of  the  articles  classified  as  lux- 
uries had  in  reality  come  to  be  regarded  as 
necessities,  and  finally,  that  the  bookkeep- 
ing involved  constituted  a  .serious  cost  to 
the  merchant.  As  a  result  of  these  protests 
a  bill  was  introduced  into  the  Chamber 
proposing  to  replace  the  luxury  tax  by  a  2 
per  cent  tax  on  the  total  turnover.  In  order 
to  ascertain  this,  every  merchant  was  re- 
quired to  keep  books  showing  his  exact 
daily  receipts. 

The  general  theory  of  the  luxury  tax 
was  very  unpopular  in  France.  It  was 
stated  that  the  government  was  uncertain 
whether  it  was  repressing  undesirable  ex- 
penditure, or  seeking  to  increase  its  revenue. 
The  two  purposes  being  .self-contradictory, 
both  could  not  be  secured  by  the  same  en- 
actment ;  in  France  the  former  result 
seems  to  have  been  attained  at  the  expense 
of  the  latter,  but  it  was  not  obtaine.l  with- 


out consideraI)le  cost  in  irritation  and  dis- 
satisfaction on  the  part  of  the  people — an 
intangible,  though  sometimes  hea>vy,  price 
for  a  government  to  pay.  Ih  the  next  se<5- 
sion  of  the  Assembly  the  luxury  tax  was 
thrown  ou4:  by  the  Cham])er,  but  was  finally 
restored  after  the  Senate  had  voted  to  re- 
tain it.  Modifications  were  made  in  the 
tax  to  meet  some  of  the  more  serious  objec- 
tions —  for  instance,  the  tax  was  made  to 
apply  only  on  the  excess  of  price  over  the 
exempt  minimum. 

ICn gland  was  the  second  country  to  in- 
troduce the  luxury  tax.  It  was  included  by 
Chancellor  Law  in  the  budget  submitted 
in  April,  1918,  for  the  fiscal  year  1918-19. 
The  House  of  Commons  voted  that  the  tax 
should  be  referred  to  a  committee  which 
should  work  out  the  details  and  that  upon 
its  report  the  tax  should  be  put  into  effect. 
The  luxury  tax  was  to  be  collected  by 
means  of  a  stamp  duty  at  the  rate  of  2d  in 
the  shilling  (about  15  per  cent)  on  a  con- 
siderable list  of  articles  if  the  price  was 
sufficiently  high  to  warrant  their  being 
classed  as  luxuries.  This  committee  made 
its  report  to  the  Chancellor  in  August.-^ 
It  divided  articles  into  two  groups:  (1) 
Schedule  A,  on  which  the  tax  was  to  be 
paid  whatever  the  price,  and  which  in- 
cluded the  following  articles:  jewelry, 
fans,  perfumes,  liveries,  pictures,  sculp- 
tures, liquors,  clothes  made  of  silk  or  furs 
or  trimmed  with  furs,  rents  for  fishing  and 
shooting  rights,  riding  -and  hunting  clothes, 
pianos  and  musical  instruments,  billiard 
tables,  yachts  and  motor  cars;  (2)  Sched- 
ule B  included  a  list  of  articles  on  which 
the  tax  was  to  be  paid  when  the  price  ex- 
ceeded certain  specified  minimums  —  such 
were  meals  and  accommodations  at  clubs, 
hotels  and  lodgings ;  shoes,  hats,  furniture, 
thoroughbred  horses,  dogs,  bicycles,  and  all 
articles  for  personal  use.  The  tax  was  a 
well-meant  effort  to  take  toll  of  those  who 
spent  money  on  superfluities  or  unneces- 
sarily costly  articles,  but  the  committee  was 
criticized  by  the  Economist,  on  the  ground 
that  it  never  really  made  up  its  mind 
whether  its  object  was  "  to  get  revenue  or 
check  expenditure."  Owing  to  the  new- 
ness of  the  tax,  the  committee  did  not  ven- 
ture to  estimate  the  expected  yield. 

The  luxury  tax  in  the  United  States  is 
contained  in  the  ninth  title  of  the  act  of 
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February  24,  1919.  This  includes  a  mis- 
ceilaneeus  assortment  of  excise  taxes  which 
had  been  imposed  under  previous  acts,  but 
which  was  now  greatly  enlarged  by  the  ad- 
dition of  a  nmiiber  of  non-essentials  and 
luxuries.  Under  the  head  of  "  excise " 
taxes  the  following  articles  were  taxed  at 
rates  v-arying  for  the  most  part  from  3  to  10 
per  cent  of  the  price:  automobiles,  motor- 
cycles, motor  accessories,  pianos  and 
musical  instruments,  sporting  goods,  chew 
ing  gum,  cameras,  photo  films,  candy,  fire- 
xirms,  hunting  knives,  swords  and  similar 
articles,  electric  fans,  thermos  bottles, 
cigarette  holders,  humidors,  slot  machines, 
liveries,  riding  habits  and  boots,  articles 
made  of  fur,  yachts,  motor  boats  and 
canoes,  toilet  soaps  and  powders.  In  addi- 
tion to  these,  sumptuary  taxes  were  laid  on 
a  large  number  of  luxuries  or  high-priced 
articles.  A  tax  of  10  per  cent  was  imposed 
on  prices  in  excess  ©f  specified  minimums 
in  the  case  of  carpets,  rugs,  picture  frames, 
trunks,  valises,  ladies'  purses,  lamps,  um- 
brellas, fans,  smoking  jackets,  waistcoats, 
hats,  footwear,  neckwear,  silk  stockings, 
men's  shirts,  nightgowns,  and  kimonos. 
And  finally,  a  small  group  of  articles  evi- 
dently regarded  as  pure  luxuries  was  taxed 
a  certain  percentage  irrespective  of  their 
price,  this  group  including  jewelry,   prec- 


ious stones,  watches,  moving  picture  films, 
perfumes,  toilet  comi^ounds  and  medicimil 
compounds. 

It  has  been  suggested  that  under  the 
heading  "  excise  "  taxes  are  included  arti- 
cles used  by  men,  and  under  the  head 
"  luxury  "  taxes  are  included  the  so-called 
non-essentials  consumed  almost  exclusively 
\>y  women. 

It  is  evident  from  the  irritation  and  dis- 
satisfactien  occasioned  by  these  taxes  in 
each  of  the  three  countries  named,  and  by 
the  prompt  recommendation  of  the  Presi- 
dent of  the  United  States  for  repeal  of  a 
tax  in  operation  only  twenty  da\fs,  that  the 
luxury  tax  cannot  be  regarded  either  as  a 
well-devised  or  a  permanent  part  of  our 
fiscal  machinery. 

Had  they  been  imposed  early  in  the  war, 
they  might  have  been  effective  in  checking 
extravagance  and  the  consumption  of  non- 
essentials ;  a  better  method  of  imposition 
and  collection  of  the  tax  might  have 
avoided  some  of  the  objection  on  the  part 
of  consumers  and  the  expense  to  which  re- 
tailers were  put  in  collecting  a  tax  which 
in  many  cases  was  trivial.  It  may  safely 
be  predicted,  now  that  the  war  is  over,  that 
in  any  reorganization  of  the  tax  systems  of 
the  three  countries  named,  the  luxury  tax 
will  be  one  of  the  first  to  be  repealed. 


OBSERVATIONS   ON 


THE  CORPORATION  INCOME 
TAX 


Extracts  from  Article  by  Judson  G.  Rosebush,  of  .Appleton,  Wis.,  entitied  "A  Productivity  Theory  of  Fed- 
eral Taxation,"  December,  1918 


"  Next  let  us  take  up  the  matter  of  in- 
come taxation.  This  form  of  tax.  as  al- 
ready suggested,  should  only  be  levied 
after  inheritance  taxation  as  above  outlined 
has  proven  insufficient  for  the  reasonable 
needs  of  the  state.  As  a  matter  of  fact, 
in  times  of  peace  there  would  be  no  in- 
come tax,  but  in  times  of  war  it  would  l)e 
used  as  an  emergency  measure  such  as  Sir 
Robert  Peel  intended.  (Seligman,  '  In- 
come Tax,'  p.  130.)  As  between  income 
taxation  of  the  individual  and  income  taxa- 
tion of  the  corporation,  the  latter  should 
only  be  used  if  the  personal  income  tax 
proved  inadequate,  for  the  reason  that  the 
income  of  the  corporation  is,  generally 
speaking,  used  in  a  more  social  way  than 
that  of  the  individual.    More  and  more,  the 


income  of  individuals  is  composed  of  divi- 
dends from  corporations,  and  such  pre- 
sumptively are  paid  only  when  the  corpora- 
tion does  not  need  the  money  so  declared 
for  expansion  or  extensions.  That  is  to 
say,  corporate  dividends  are  supposedly 
such  moneys  as  can  l)e  released  from  the 
capital  fund  of  the  country  without  loss  of 
productivity.  From  the  standpoint  of  the 
corporation  they  are  sums  which  can  safely 
be  "  earmarked "  for  use  in  purchasing 
necessities,  comforts,  and  luxuries,  by  the 
individual.  Hence  the  obvious  propriety  of 
taxing  them  first  in  the  form  of  individual 
income  taxes  before  touching  corporation 
income  at  all. 

Finally,    the   same   course    of   reasoning 
would  suggest  that  corporate  income  taxes 
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should  only  be  levied  as  a  last  resort  for 
the  National  Treasury,  and  in  times  of 
great  national  emergency,  and  even  then 
only  on  the  theory  that  some  real  sacrifice 
on  the  part  of  the  productive  life  of  the 
nation  was  essential  to  achieve  definite  and 
accepted  war  ends. 

While  at  such  times  war-profit  taxes  are 
entirly  proper,  meaning  thereby  taxes 
directly  arising  from  war  activities,  excess- 
profits  taxes  are  even  then  of  more  than 
questionable  wisdom,  meaning  thereby 
taxes  in  excess  of  what  Congress  deems  a 
normal  and  fair  return  on  capital. 

In  concluding  this  part  of  the  analysis 
it  should  be  noted,  finally,  that  the  argu- 
ment of  taxes  based  upon  faculty  finds  its 
weakest  practical  application  in  connection 
with  income  taxes  on  corporations,  for  the 
obvious  reason  that  such  taxation  is  l)ased 
on  the  corporate  ability  per  se,  rather  than 
the  ability  of  the  individual  stockholders 
thereof.  (Cf.  Seligman,  '  Income  Tax,'  pp. 
37-8.)  In  effect,  this  fact  constantly  vio- 
lates the  premise  of  personal  faculty,  for 
the  income  tax  hits  the  poor  stockholder 
without  real  faculty  as  well  as  the  wealthy 
stockholder  with  abundant  faculty,  both 
being  members  of  the  same  corporation  ; 
moreover,  the  corporation  composed  of  a 
few  wealthy  men  is  taxed  in  tlie  same  way 
as  other  corporations  composed  of  middle 
class  stockholders,  again  in  violation  of  the 
real  faculty  principle.  In  view  of  the  fact 
that  American  corporations  are  steadily  in- 
creasing their  list  of  stockholders,  and  that 
some  of  them  have  stockliolders  numbered 


by  the  tens  of  thousand,  drawn  from  all 
walks  of  life,  it  is  manifest  that  we  have 
here  a  very  real  and  fundamental  defect  in 
the  administration  of  income  taxation  as 
applied  to  corporations.  Obviously,  there- 
fore, such  taxation  if  predicated  upon  abil- 
ity, should  be  levied  last  of  all. 

It  is  only  when  a  corporation  pays  out  a 
dividend  to  its  stockholders  that  its  essen- 
tially private  character  appears.  It  is  there- 
fore only  in  connection  with  the  dividends 
received  by  individuals  tliat  taxation  should 
ordinarily  be  applied,  because  in  taxing 
corporations  as  such  either  upon  income  or 
profits,  the  state  is  fettering  social  service ; 
worse  than  that,  to  tax  such  income  or 
profits  on  the  graduated  basis  is  to  penalize 
corporations  for  their  social  service  and  in 
geometrical  ratio  to  such  service. 

It  is,  of  course,  quite  proper  that  the 
state  should  aim  to  keep  the  corporation  in 
good  form  at  all  times,  and  functioning 
without  discrimination ;  but  having  done 
that,  the  state  should  then  so  direct  statute 
law  as  to  render  the  maximum  aid  to  cor- 
porate activity,  ^^'hen,  as  at  the  present 
time,  Congress  must  look  to  every  available 
source  of  revenue,  the  taxation  of  the  cor- 
poration, and  especially  the  taxation  of  its 
war  i)rofits  becomes  proper,  but  even  then 
the  act  should  be  performed  with  a  due  ap- 
preciation of  its  reaction  upon  the  indus- 
trial life  of  the  nation,  and  without  the 
superficiality  that  characterized  the  recent 
report  of  the  Federal  Trade  Commission 
upon  the  profits  of  our  great  corporations." 


DECISIONS  AND  RULINGS 
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LiCEN.SE.S Cl..AS.SFFIC.\TION DISCRIMI- 
NATION. —  The  United  States  Supreme 
Court  has  ju.st  held  invalid  a  privilege  tax 
sought  to  be  collected  under  a  statute  of 
Tennessee  (Acts.  1909,  Ch.  479)  which 
provides  a  tax  of  $100  upon  a  person  en- 
gaged in  tlie  taxed  occupation,  whose  chief 
office  is  outside  the  stale  and  of  $25  upon 
one  whose  chief  office  is  inside  the  state. 
The  person  involved  was  a  citizen  and  resi- 
dent of  Alabama,  engaged  in  railroad  con- 
struction work  in  Tennessee.  A  tax  of 
$100  was  imposed  which  he  declined  to 
pay.      The  state   court    (138   Tenn.    145) 


held  that  there  was  no  discrimination,  as  a 
])erson  having  his  chief  office  in  the  state, 
whether  a  citizen  or  not,  was  taxed  $100, 
while  one  whose  chief  office  was  outside  the 
state  was  taxed  $25,  also  whether  a  citizen 
or  not.  riie  supreme  court  declined  to 
agree  to  this  argument,  holding  that  as  a 
practical  matter,  ordinarily  the  individual 
will  have  his  chief  office  in  the  state  of  his 
residence  and  that  therefore  such  a  statute 
necessarily  produces  discrimination,  con- 
trary to  section  2  of  Art.  IV  of  the  federal 
(Constitution. 

The  court  further  observes  tliat  the  loca- 
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tion  of  a  chief  office  furnishes  no  adequate 
basis  for  classification  and  is  arbitrary  and 
unreasonable. — Chalker  et  al.  v.  Birm.  cr^ 
N.  W.  Ry.  Co.  et  al.,  U.  S.  Sup.  Ct.,  Apr. 
21,  1919. 

Inheritanxe  Tax  —  Non-Resident 
Aliens — Treaties. — The  inheritance  tax 
law  of  Iowa  provides  for  a  tax  at  the  rate 
of  5  per  cent  upon  estates  pa.ssing  to  col- 
laterals but  where  the  property  passes  to 
non-resident  aliens  the  rate  is  fixed  at  20 
per  cent.  This  provision  was  brought  in 
question  in  a  case  involving  a  transfer  to 
citizens  of  Sweden.  It  was  held  that  the 
statute  must  yield  to  the  terms  of  the  treaty 
existing  at  the  time  of  the  death  of  the  in- 
testate, which  was  construed  to  preclude 
any  higher  rate  of  tax  upon  residents  of 
that  country  than  that  imposed  upon  resi- 
dents of  the  state. — Broivn  v.  Peterson.  170 
N.  W.  444. 

Banks.  —  A  recent  Nebraska  case,  be- 
sides construing  the  provisions  of  the 
amendment  of  1915  (Ch.  108)  to  the  act 
prescribing  the  method  of  taxing  bank 
shares  (Sec.  6343  Rev.  St.  1913)  contains 
an  interesting  discussion  of  the  subject  of 
double  taxation  which  is  often  claimed  to 
exist  in  connection  with  the  tax  on  shares. 
The  court  holds  that  in  taxing  the  shares, 
mortgage  securities  owned  by  the  bank, 
upon  which  the  mortgagor  has  agreed  to 
pay  the  tax,  are  not  required  to  be  deducted 
in  arriving  at  the  value  of  the  total  capital 
stock.  Prior  to  the  amendment  in  question, 
mortgages  were  required  to  be  deducted, 
being  made  real  estate  by  statute.  The  dis- 
cussion alluded  to  is  elaborated  by  reason 
of  an  extensive  argument  in  the  dissenting 
opinion.  —  Nemaha  Co.  Bank  v.  County 
Board  of  Equalization,  170  N.  W.  500. 

Situs  —  Intangible  Property  of  a 
Minor.  —  In  a  recent  Virginia  case  the 
question  was  presented  of  the  proper  situs 
for  taxation  of  intangible  property  of  a 
minor,  where  the  statute  does  not  fix  the 
situs  but  requires  it  to  be  listed  by  the 
guardian.  The  guardian  was  a  non-resi- 
dent and  it  was  urged  that  either  the  situs 
was  at  the  residence  of  the  guardian  or 
that,  there  being  no  situs  fixed,  the  omis- 
sion was  fatal  to  the  taxing  power  of  the 
state  as  to  the  property  in  question.  The 
court    rejected    both    contentions,    holding 


that  the  general  rule  of  situs  at  the  resi- 
dence of  the  owner,  applies  to  the  prop- 
erty of  minors  no  less  than  to  others. — 
Taylor  v.  Commomcealth,  98  S.  E.  5. 

Uniformitv — Mortgage  Registration 
Tax.  —  The  attempt  in  Tennessee  to  cir- 
cumvent the  uniformity  provisions  of  the 
Tennessee  constitution  (Sec.  28,  Art.  2)  as 
to  mortgages,  by  the  imposition  of  a  regis- 
tration tax  (Ch.  70,  Acts  1917)  has  met 
disaster  at  the  hands  of  the  supreme  court 
of  the  state.  Little  difficulty  wa-s  appar- 
ently felt  by  the  court  in  reaching  its  con- 
clusion and  the  case  is  chiefly  interesting 
for  its  helpful  reference  to  decisions  in 
other  jurisdictions,  construing  such  taxes 
under  different  constitutional  provisions. 
The  states  in  which  registration  taxes  have 
been  upheld  and  the  cases  cited  are :  Mich- 
igan. 137  N.  W.  122;  Minnesota,  116  N. 
W.  572;  New  York,  100  N.  E.  404;  Vir- 
ginia, 73  S.  E.  446 ;  Alabama,  66  South. 
169.  The  Kansas  decision  to  the  contrary 
is  also  cited  (149  Pac.  977).  The  court 
suggests  that  in  Michigan,  Minnesota  and 
"  doubtless  in  New  York  "  the  tax  is  sus- 
tained as  a  property  tax,  while  in  Alabama 
and  Virginia  it  is  sanctioned  as  a  privi- 
lege tax.  It  was  conceded  in  the  instant 
case  that  the  tax  could  not  be  upheld  as  a 
property  tax  and  the  exemption  from  ad 
valorem  taxation,  granted  by  the  statute, 
was  held  fatal  to  its  validity  if  considered 
as  a  privilege  tax,  citing  Keith  v.  Funding 
Board,  155  S.  W.  U2.— State  v.  American 
Ttust  Co.,  208  S.  W.  611. 

Valuation  of  Franchise — Operating 
Expenses.  —  In  computing  the  valuation 
of  an  exclusive  ferry  franchise  for  taxation 
under  the  Kentucky  statute,  by  a  capital- 
ization of  net  income,  it  was  held  proper 
to  include  in  operating  expenses  a  reason- 
able amount  as  salary  of  the  owner  and 
operator  of  the  ferry,  who  devoted  his  en- 
tire time  to  its  operation. — Commomcealth 
V.  Kottmyer,  208  S.  W.  823. 

EQUALiTi'.  —  In  a  recent  Iowa  case  the 
court  reafl'irms  previous  decisions  and  holds 
in  line  with  the  prevailing  judicial  view 
that  though  the  value  fixed  on  land  for 
taxation  is  below  its  market  value,  it  may 
be  excessive,  if  the  valuation,  as  compared 
Avith  other  lands  in  the  immediate  vicinity, 
similarly  situated  and  used,  is  inequitable. — 


14-2 


BULLETIN  OF   THE  NATIONAL  TAX  ASSOCIATION 


[Vol..  IV 


Benson  v.  Toicn  of  Le  Claire,   170  N.  \V. 
747. 

PvBLic  Plrpose. — General  interest  at- 
taches to  the  experiment  in  municipal  opera- 
tion undertaken  by  the  state  of  Slassachu- 
setts.  By  chapter  159,  Special  Acts  of 
1918,  the  operation  of  the  Boston  Elevated 
Railway  wa^  taken  over  by  the  Common- 
wealth upon  a  rental  to  the  owning  cor- 
poration of  a  stipulated  rate  of  return  on 
its  stock.  The  intention  was  to  raise  the 
rates  of  fare  sufficiently  to  pay  the  costs  of 
operation  but  a  bill,  introduced  in  the  pres- 
ent legislature,  has  for  its  purpose  the 
abandonment  of  this  original  plan  and  a 
fixing  of  a  low  fare,  admittedly  insufficient 
to  pay  the  cost  of  operation,  the  balance 
to  be  made  up  by  pauiients  out  of  the  treas- 
ury of  the  Commonwealth  which,  in  turn, 
are  to  be  assessed  upon  the  cities  and  towns 
in  which  the  lines  are  operated.  The  con- 
stitutionality of  this  act  was  submitted  by 
the  legislature,  to  the  supreme  court  for  an 
advisor}-  opinion  and  that  court  has  ren- 
dered its  decision  upholding  its  constitu- 
tionality. 

The  question  was  admittedly  a  novel  one, 
l>eing  in  effect  whether  the  state  could 
carry  such  persons  as  desired  to  ride  on  the 
Boston  Elevated  Railway  at  less  than  cost 
and  could  assess  the  rest  of  the  cost  upon 
the  public  by  taxation,  such  taxation  being 
levied  in  order  that  dividends  might  be 
paid  to  the  stockholders  of  the  public  ser- 
vice corporation  in  question. 

The  court  held  that  the  operation  was 
justified  as  a  public  use  and  hence  the  taxa- 
tion in  question  would  be  constitutional  as 
involving  a  public  purpose. — fn  re  Opinion 
of  Justices.  122  N.  E.  763. 

B.ANKs  —  "  Assessment."  —  A  recent 
Iowa  case  involved  the  question  of  whether 
the  fixing  of  a  valuation  or  base  for  the 
purpose  of  computing  the  tax  on  bank 
shares  was  an  "  assessment "  which  re- 
quired the  exercise  of  judgment,  or  whether 
it  wa-s  a  mere  mathematical  calculation  by 
the  use  of  factors  designated  in  the  statute 
itself.  The  court  held  the  latter  to  be  the 
fact  and  that  hence  the  action  of  the  countv 
auditor  in  increasing  the  valuation  of  the 
shares  was  a  "  correction  "  such  as  he  was 
authorized  to  make  and  was  not  an  exer- 
ci.se  of  judgment  in  opposition  to  such  ex- 
ercise bv  the  assessor. — First  Xat.  Bank  v. 
Hayes.  171  X.  W.  715. 


Mandamis — I.iMiiAriON.s. — The  effect 
of  a  tax  limit  provision  in  connection  with 
a  mandanms  proceeding  to  compel  the  levy- 
ing of  a  tax  to  pay  a  judgment,  was  pa,ssed 
upon  in  a  recent  Missouri  case.  Plaintiff 
had  recovered  judgment  in  a  large  amount 
upon  bonds  issued  by  the  county  in  1870, 
in  connection  with  the  construction  of  a 
railroad.  He  thereafter  secured  a  writ 
conomanding  the  county  authorities  to  levy 
a  tax  to  pay  off  the  Iwnds.  This  writ  was 
not  obeyed  and  in  each  of  the  succeeding 
two  years,  similar  writs  were  obtained,  with 
like  result.  Action  was  brought  declaring 
one  of  the  county  officials  in  contempt  and 
he  was  committed.  Uj>on  appeal  one  of  the 
objections  was  that  at  the  time  the  bonds 
were  issued  a  general  law  was  in  force 
limiting  the  tax  which  might  be  levied  for 
railroad  purposes  to  30  per  cent  of  the 
sul)Scription  of  the  county,  whereas  the  writ 
which  Avas  alleged  to  have  been  disobeyed, 
commanded  a  levy  in  excess  of  that  limit, 
it  being  the  accumulation  of  three  years' 
neglect  to  make  a  levy. 

The  court  held,  following  and  quoting 
from  the  decision  in  East  St.  Louis  v.  Amy, 
120  U.  S.  600,  and  citing  Hicks  v.  Cleve- 
land. 106  Fed.  459  and  Padgett  v.  Post, 
106  Fed.  600,  that  the  accumulation  of  the 
debt  was  caused  by  the  neglect  of  the  in- 
habitants* and  that  there  was  no  reason  why 
the  court  did  not  have  power  to  order  a 
.single  levy  to  meet  the  entire  judgment, 
'['he  question  of  an  oppressive  tax  rate  was 
one  for  the  court  to  determine. — Evans  v. 
Yost.  255  Fed.  726. 

State  Ixcome  T..\xes — "Net  Inxome." 
— A  question  of  considerable  importance 
to  corporations  in  New  York,  Connecticut, 
Massachusetts,  and  probably  elsewhere,  is 
whether,  in  computing  the  state  income  tax, 
under  a  statute  which  bases  that  tax  upon 
the  net  income  as  determined  for  the  pur- 
pose of  the  federal  tax,  it  is  permissible  to 
deduct  from  the  gross  income,  the  federal 
income  taxes  paid  and  the  federal  excess 
profits  tax  payable  in  the  year  in  question. 
This  question  has  been  decided  adversely 
to  the  corporations  by  the  Appellate  Divi- 
sion of  the  Supreme  Court  of  New  York. 

The  New  York  statute  designates  the  tax 
as  a  "  franchise  "  tax,  on  account  of  cer- 
tain constitutional  provisions  making  it  im- 
po.ssible  to  administer  a  property  tax 
through  state  officers,  and  provides  that  it 
"  shall  be  based  upon  the  entire  net  income 
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of  such  corporation  for  such  fiscal  or  cal- 
endar year  as  returned  to  the  United 
States  Treasury  Department,  subject  to  any 
correction  thereof  for  fraud,  evasion  or 
errors,  ascertained  by  the  state  tax  commis- 
sion." 

Under  this  language,  the  court  held 
unanimously  that  the  tax  should  be  imposed 
upon  the  "  entire  net  income "  without 
allowance  for  the  excess  profits  credit  and 
for  federal  income  taxes  paid,  as  the  latter, 
while  proper  expenses  in  reaching  net  in- 
come, are  expressly  excluded  by  the  fed- 
eral statute  and  hence  must  be  excluded  for 
the  state  tax.  under  the  language  quoted. 
The  court  gives  little  consideration  to  the 
claim  for  allowance  on  account  of  the  ex- 
cess profits  taxes,  upon  the  ground  that  the 
state  is  not  interested  in  what  the  federal 
government  allows,  by  way  of  credit,  in 
reaching  its  taxes.  Such  allowance  does 
not  affect  the  construction  of  "  entire  net 
income." — People  ex  rel.  Barccdo  Mfg.  Co. 
V.  Knapp,  175  N.  Y.  Supp.  337. 

Assessment.  Basis  of — Admissions — 
Real  Estate. — The  valuation  of  the  real 
estate  of  a  "  gentleman  farmer  "  often  inv- 
volves  difficulties,  due  to  the  absence  of 
many  of  the  elements  of  value  under  actual 
conditions  existing  in  connection  with  such 
property.  There  is  naturally  much  of  this 
difficulty  in  towns  contiguous  to  New  York 
City. 

In  a  recent  proceeding  to  review  an  as- 
sessment upon  a  farm  of  this  character,  the 
testimony  of  the  opposing  experts  was  con- 
flicting and  that  of  the  plaintiff's  experts 
was  not  conclusive  in  the  opinion  of  the 
court,  which  based  its  judgment  for  re- 
versal of  the  order  of  the  trial  court  reduc- 
ing the  assessment,  upon  two  facts  which  it 
found  were  undisputed.  First,  the  com- 
plainants had,  shortly  before  the  pending 
proceeding,  filed  an  application  in  another 
proceeding  involving  the  fixing  of  the  trans- 
fer tax  on  the  property,  giving  its  value  as 
$275,000,  as  against  the  value  fixed  by  the 
lower  court  one  year  later,  of  $191,250. 
The  evidence  in  the  transfer  tax  proceed- 
ing was  excluded  by  the  trial  court,  which 
was  held  error. 

The  second  point  was  that  the  evidence 
showed  an  expenditure  by  the  owner  of 
$200,000  for  improvements,  the  original 
cost  of  the  farm  being  $110,200.  It  was 
urged  that  these  expenditures  for  improve- 


ments sliould  be  disregarded  under  such 
circumstances  upon  the  theory  that,  as  a 
general  rule,  improvements  do  not  add 
value  to  the  extent  of  their  cost.  This  the 
court  held  untrue,  but  that  the  contrary 
was  true,  that  improvements  do  add  to  the 
value  at  least  to  the  extent  of  their  cost, 
except  in  the  unusual  cases  of  "  folly " 
estates,  instances  of  which  being  referred 
to  as  described  in  Matter  of  City  of  Netv 
York,  91  N.  E.  278,  and  Matter  of  Histon, 
155  N.  Y.  Supp.  1114.  The  order  direct- 
ing a  reduction  in  the  assessment  was  re- 
versed and  a  new  trial  ordered. — People  v. 
Sutton,  174  N.  Y.  Supp.  547. 

Licenses — Classification.  —  Under  a 
statute  of  Indiana  (Acts  1915.  p.  674)  a 
license  in  an  admittedly  prohibitory  sum 
was  required  of  all  persons  engaged  in  the 
redemption  of  trading  stamps  either  in  cash 
or  in  articles  not  the  product  of  their  own 
manufacture,  while  all  others  might  engage 
in  such  business  without  license.  The  con- 
stitutionality of  this  act  was  brought  in 
question  as  violating  section  23  of  the  Bill 
of  Rights  of  the  state  constitution.  A  pre- 
liminary question  was  as  to  whether  the 
business  in  question  was  one  for  the  con- 
duct of  which  a  regulatory  license  fee  could 
be  imposed.  This  was  resolved  in  the  affir- 
mative, following  Rast  v.  Va?i  DetJian  dr' 
Leufis  Co.,  240  U.  S.  342. 

Upon  the  main  question,  the  court  found 
the  act  invalid,  as  the  classification  between 
those  redeeming  trading  stamps  in  goods  of 
their  own  manufacture  and  those  redeeming 
such  stamps  in  goods  manufactured  by 
others,  lacked  any  reasonable  basis  and  was 
thus  violative  of  the  essential  principle 
upon  which  classification  rests,  citing  Bed- 
ford Quarries  Co.  v.  Bough.  80  N.  E.  529. 
— Sp^i'X  cr"  Hutchinson  Co.  v.  State,  122 
N.  E.  584. 

Exemptions — Manufacturing  Estab- 
lishments.— A  claim  for  a  particular  ex- 
emption from  taxation  cannot  be  sustained, 
unless  it  is  shown  to  be  within  the  spirit  as 
well  as  the  letter  of  the  law,  and  the  party 
asserting  the  exemption  must  show  that  the 
power  to  tax  in  the  particular  case  has  been 
clearly  relinquished. 

The  owner  of  a  manufacturing  plant, 
who  had  leased  it  to  another  and  who  de- 
rived his  revenue  from  the  rent  received 
under  the  lease,  was  held  not  entitled  to 
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fxcmption  from  ta.xation  under  a  city  ordi- 
nance pa^ssed  pursuant  to  a  state  statute 
giving  authority  therefor,  which  exempted 
such  plants  "  actually  employed  or  used  in 
the  business  of  manufacturing "  in  said 
city.  It  was  held  that  the  exemption  ex- 
tended only  to  those  actually  engaged  in 
manufacturing  and  that  the  lessor  in  ques- 
tion was  not  within  the  ordinance. — Felippe 
A.  Broiuihcnt  Mantel  Co.  v.  Mayor  cs'c, 
106Atl.  250. 

C'rrv  License  —  Telegraph  Poles  — 
EyiAL  Protection.  —  The  United  States 
Supreme  Court  has  affirmed  a  judgment  of 
the  Arkansas  Supreme  Court  (131  Ark. 
306)  sustaining  a  license  tax  on  the  poles 
of  a  telegraph  company  erected  within  the 
city  of  Little  Rock  including  those  erected 
on  the  right-of-way  of  a  railroad  and  also 
including  those  within  the  city  limits  as 
extended  after  the  date  of  the  franchise 
ordinance  authorizing  the  erection.  The 
case  was  decided  by  the  state  court  upon 
the  theory  of  a  license  tax  and  not  as  a 
pa^Tnent  under  the  franchise  contract  and 
the  federal  court  accepted  this  theory.  The 
company  urged  violation  of  the  due  pro- 
cess, equal  protection  and  commerce  clauses 
of  the  federal  constitution,  all  of  which 
claims  were  rejected. 

That  the  exaction  of  a  reasonable  tax 
upon  the  maintenance  of  poles  and  wires 
does  not  impose  an  unwarranted  burden 
upon  interstate  commerce  or  upon  an 
agency  of  the  federal  government,  was 
held  thoroughly  .settled  by  previous  decis- 
ions, which  were  cited,  the  most  recent 
being  Postal  Telegraph  Cable  Co.  v.  Rich- 
tmytid,  249  U.  S.  These  cases  were  held  to 
establish  that  a  city  may  impose  .such  taxes 
not  merely  for  the  occupancy  of  the  streets 
but  by  way  of  compensation  for  the  cost  of 
supervision  and  inspection  and  that  there- 
fore the  fact  that  the  tax  was  imposed  upon 
poles  standing  upon  the  railroad  right-of- 
way,  did  not  condemn  the  ordinance,  par- 
ticularly a-s  the  railroad  crossed  a  street  car 
line  and  several  highways,  requiring  super- 
vision at  such  crossings  and  there  was  no 
.support  in  the  record  for  the  contention 
that  the  tax  was  unreasonable  even  though 
applied  to  poles  on  private  property  as  well 
as  on  the  highways. 

There  was  no  denial  of  equal  protection 
claimed  to  arise  because  other  telegraph 
companies,  taxed  under  a  general  ordinance 


antedating  the  one  in  question,  were  not 
taxed  for  poles  on  railroad  right-of-way, 
the  court  suggesting  that  this  went  no  far- 
ther than  to  show  that  the  general  ordi- 
nance, which  in  terms  applied  to  all  poles, 
had  not  been  enforced  in  the  same  manner 
as  was  proposed  in  the  instant  case,  there 
being  no  offer  to  show  arbitrary  and  inten- 
tionallv  unfair  discrimination  as  in  Yick 
Wo.  y.  Hopkins,  118  U.  S.  356,  374,  and 
it  being  possible  that  the  present  action  was 
a  test  case  to  determine  whether  the  license 
fees  were  applicable  to  poles  standing  else- 
where than  on  city  streets,  with  a  view  to 
the  enforcement  of  the  general  ordinance 
against  the  other  companies  upon  all  poles. 
The  absence  was  noted  of  any  offer  to 
sliow  that  the  circumstances  of  the  other 
lines  were  so  much  alike  as  to  render  any 
discrimination  in  the  application  of  the 
pole  tax  equivalent  to  a  denial  of  the  equal 
protection  of  the  laws. — Maekay  Telegraph 
cf  Cable  Co.  v.  City  of  Little  Rock,  U.  S. 
Sup.  Ct.,  May  19,  1919. 

Lnxome  Tax — Stock  Dividends  as  In- 
come.— On  May  19,  the  United  States  Su- 
preme Court  ordered  the  case  of  Macombcr 
v.  Eisner  restored  to  the  docket  for  argu- 
ment, thus  postponing  a  decision  of  this 
imjmrtant  question  until  fall.  (See  Bul- 
letin, IV.  180.) 

Exemptions  —  Rights  of  Equitable 
Owner.  —  In  a  Virginia  case  it  was  held 
that,  under  a  statute  providing  for  relief  in 
assessment  cases  to  be  given  to  "  any  per- 
son assessed  with  taxes  *  *  *  aggrieved  by 
any  such  assessment  ",  the  holder  of  the 
equitable  title  to  property  which  was  as- 
sessed in  the  name  of  his  trustee  could 
apply  for  and  receive  relief,  the  court  ob- 
serving that  the  taxes,  if  properly  assessed, 
would  constitute  a  lien  upon  his  property 
to  be  paid  out  of  his  funds,  while  if  im- 
properly assessed,  they  would  constitute  a 
cloud  upon  his  title,  which  he  would  have 
the  right  to  have  removed.  Land  belong- 
ing to  an  educational  institution  but  not 
being  used  for  school  purposes  nor  adjoin- 
ing property  on  which  a  school  building  was 
located,  was  held  not  exempt  from  taxa- 
tion under  section  183  of  the  Constitution, 
exempting  property  exclusively  devoted  to 
educational  purposes.  It  was  also  held 
that  an  electric  light  and  power  plant 
erected  upon  the  land   for  the  purpose  of 
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supplying  the  school  buildings  with  light 
and  power  may  be  taxed,  where  it  is  used 
to  supply  a  neighboring  town  with  light, 
to  the  extent  that  the  amount  so  used  could 
be  separated  from  the  remainder  used  ex- 
<:lusively  for  school  purposes.  —  Common- 
iL'ealth  V.  Smallwood  Memorial  Institution. 
97  S.  E.  805. 

Special  Districts — Rolling  Stock — 
Intangible  Assets.  —  A  navigation  dis- 
trict in  Texas,  constituting  a  taxing  district 
■under  authority  of  the  legislature  and  co- 
terminus  with  a  county,  sought  to  collect 
taxes  for  district  purposes  on  the  value  of 
the  tangible  assets,  rolling  stock  and  intan- 
gible assets  of  a  railroad  as  assessed  by  the 
state  tax  board  and  apportioned  to  the 
county  for  the  purposes  of  local  taxation. 
The  court  denied  the  claim,  holding  that 
the  power  of  the  district  extended  only  to 
the  taxation  of  property  "  within  said  dis- 
trict " ;  that,  while  railroad  rolling  stock 
and  its  intangible  assets  have  no  actual 
situs  in  any  particular  county  or  district, 
and  while  it  is  within  the  lawful  power  of 
the  legislature  to  determine  where  such 
property  may  be  taxed,  and  while  the  rail- 
road company  has  no  constitutional  right 
to  have  its  intangible  property  taxed  only 
at  its  place  of  domicile,  in  this  case  it  did 
not  appear  that  the  legislature  had  deter- 
mined these  questions  and  had  actually 
delegated  to  the  navigation  district  a  right 
to  tax  this  class  of  property,  which  is  with- 
out an  actual  situs  ancl  has  only  such  situs 
as  is  given  bv  the  state  law. — State  v.  Hous- 
ton df  T.  C.  Ry.  Co.,  209  S.  W.  820. 

Licenses — Telegraph  Company. — An 
ordinance  of  the  city  of  Decatur,  Alabama, 
levying  a  tax  on  the  intrastate  business  of 
the  defendant  telegraph  company  within 
the  corporate  limits  of  the  city,  was  sus- 
tained.    Held : 

1.  That  inasmuch  as  the  ordinance  merely 
levied  a  tax  on  intrastate  business  and  ex- 
pressly excepted  from  its  operation  inter- 
state and  government  business,  the  claim 
that  the  ordinance  interfered  with  inter- 
state or  government  business  could  not  be 
sustained ;  nor  could  the  defendant  claim 
immunity  because  of  the  acceptance  by  it 
of  the  provisions  of  the  Post  Roads  Act. 

2.  That  the  court  could  not  declare  the 
tax  unreasonable  and  void  on  the  demurrer 
to  the  plea,  since  although  courts  would  in 


proper  cases  declare  void  any  ordinance  of 
a  municipal  corporation  levying  a  tax  upon 
a  harmless  business  or  occupation  that  was 
prohibitive  and  destructive  of  the  business, 
a  flagrant  case  of  excessive  and  oppressive 
abuse  of  the  taxing  power  must  be  shown 
before  the  courts  will  exercise  such  power. 

3.  That  the  reasonableness  or  unreason- 
ableness of  such  a  tax  could  not  be  deter- 
mined by  the  volume  of  business  of  a  single 
corporation  as  there  might  be  competition, 
or  negligence,  or  other  considerations  afiiect- 
ing  the  extent  of  the  business  which  could 
not  be  charged  to  the  taxing  power;  and 
furthermore,  on  a  demurrer,  the  burden 
being  upon  the  defendant  to  overturn  the 
presumption  that  the  ordinance  was  reason- 
able, it  was  necessary  for  the  pleas  to  aver 
that  the  defendant  at  this  particular  office 
conducted  its  business  with  reasonable  care 
and  diligence,  and  to  this  end  made  and 
collected  for  all  such  service  the  usual  and 
customary  charges. 

4.  That  while  the  court  would  take  ju- 
dicial notice  of  the  minimum  charge  made 
by  telegraph  companies  in  the  state  be- 
tween given  points,  this  rule  would  not  be 
extended  so  as  to  require  them  to  take 
judicial  notice  of  the  volume  of  business 
conducted  by  the  telegraph  company  at  a 
particular  telegraph  office  or  that  the  tele- 
graph company  and  its  agents  had  frugally 
conducted  the  business  of  the  office  orthat 
a  particular  agent  had  acted  with  reason- 
able diligence  in  respect  thereto. 

Bricken,  J.,  dissented  on  the  ground  that 
the  tax  imposed  was  a  privilege  tax,  not 
authorized  under  the  police  power,  and  not 
a  license  and  was  therefore  not  authorized 
by  the  laws  of  the  state. — Western  Union 
Telegraph  Co.  v.  Cit\  of  Decatur.  81  So. 
199. 

In  a  companion  case  to  the  Western 
Union  case,  involving  the  same  ordinance, 
the  following  additional  questions  were 
determined : 

1.  That  §  1339  of  the  Code,  providing 
for  the  levy  of  a  license  tax  on  persons, 
firms  or  corporations  having  an  office  or 
transacting  business  in  the  city  or  town 
imposing  the  license,  was  not  unconstitu- 
tional as  undertaking  to  delegate  to  muni- 
cipal corporations  authority  to  tax  inter- 
state commerce,  since  the  manifest  intent 
and  purpose  was  to  limit  the  authority  of 
the  municipality  to  the  levying  of  a  tax  on 
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the  intrastate  business  conducted  tln-ough 
an  office  within  the  corporate  limits  of  the 
municipality.  The  statute  being  suscep- 
tible of  this  construction,  which  would  free 
it  of  constitutional  objection,  such  con- 
struction must  be  adopted  rather  than  one 
which  would  render  it  unconstitutional  and 
void. 

2.  That  there  were  such  differences  be- 
tween the  business  of  a  telegraph  company 
and  that  of  a  traction  company  that  the 
fact  that  traction  companies  were  not  in- 
cluded in  the  same  class  as  telegraph  com- 
panies did  not  constitute  an  arbitrary  classi- 
fication, within  the  inhibition  of  the  law. — 
Postal  Telegraph-Cable  Co.  v.  City  of  De- 
catur, 81  So.  204. 

Taxation  of  Incomes  of  Nonresident 
Aliens.  —  If  an  alien  nonresident  owns 
stocks,  bonds  and  mortgages,  secured  upon 
property  in  the  United  States  or  payable 
by  persons  or  corporations  there  domiciled  ; 
and  if  the  income  therefrom  is  collected 
for  and  remitted  to  such  nonresident  by  an 
agent  domiciled  in  the  United  States ;  and 
if  the  agent  has  physical  possession  of  the 
certificates  of  stock,  the  bonds  and  the 
mortgages ;  such  income  is  subject  to  an 
income  tax  under  the  act  of  October  3, 
1913.  —  De  Gatiay  v.  Lederer,  U.  S.  Sup. 
Ct..  June  9,  1919  (Bull.  II,  266). 

Domestic  Corporation — Situs  of  In- 
tangible Properit. — What  w-as  evidently 
a  test  case  under  the  laws  of  North  Dakota 
for  the  taxation  of  domestic  corporations, 
has  been  decided  in  support  of  the  law. 
The  ca.se  presented  the  bald  situation  of  a 
domestic  corporation  wliich,  as  a  matter  of 
fact,  maintained  its  entire  business  in  an- 
other state  and  owned  no  property  what- 
ever in  the  state  of  its  domicile.  Was  sucli 
a  corporation  ta.xahle  under  a  statute  re- 
quiring a  valuation  of  its  entire  stock,  the 
deduction  of  its  tangible  ])roperty.  leaving 
the  excess  taxable  as  intangible  property, 
at  its  home  office  under  the  heading  of 
"  stocks  and  bonds  "?  (Comp.  Laws  1913, 
sec.  2110.)  Thus  there  was  tlie  contention 
by  the  state  that  the  theoretical  situs  of  the 
net  worth  of  the  concern  over  its  tangible 
property,  was  at  its  mystical  home  office 
where  it  apparently  had  in  fact  nothing. 
The  court  held  squarely  in  support  of  the 
validity  of  the  assessment  as  made,  relying 
largely  upon  the  decision  of  the  Minnesota 


court  in  passing  upon  a  similar  statute  from 
which  the  one  in  question  was  copied  (State 
V.  Dulutli  Gtu  a'  Water  Co.,  78  N.  VV. 
1032)  and  upon  expressions  in  Haxvley  v. 
.Maiden,  2:i2  U.  S.  1,  12.  A  vigorous  and 
emphatic  dissent  was  noted  based  upon  the 
proposition  that  as  the  company,  as  a  matter 
of  fact,  owned  nothing  whatever  in  the 
county,  the  assessment  was  clearly  invalid. 
— Grand  Forks  County  v.  Cream  of  JVlieat 
Company,  170  N.  W.  863. 

License — Automobiles. — The  business 
of  leasing  or  hiring  driverless  automobiles 
to  the  general  public  is  of  a  public  nature 
and  it  is  within  the  power  of  a  city  to  sub- 
ject that  business  to  reasonable  regulation 
by  a  license  tax.  The  business  is  not  the 
private  u.se  by  an  individual  of  his  prop- 
erty over  which  the  police  power  cannot  be 
exercised. — City  of  San  .Antonio  v.  Besteiro, 
209  S.  W.  472. 

Equalization.  —  Barnes  v.  Watson,  9S 
S.  E.  (Ga.)  500,  decided  February  24, 
1919,  was  a  suit  to  enjoin  the  collection  of 
a  tax.  The  question  raised  therein  was 
whether  the  State  Tax  Equalization  Act 
was  unconstitutional  in  that  it  provided  for 
arbitration  in  case  a  taxpayer  was  dissatis- 
fied with  the  assessment  of  the  valuation  of 
his  property  by  the  Board  of  Tax  Assessors, 
and  in  prohibiting  an  appeal  from  the  find- 
ing of  the  arbitrators. 

The  court  held  that  its  prior  decision  in 
Vestel  v.  Edwards,  143  Georgia  368,  was 
controlling.  In  the  latter  case  it  was  de- 
clared that  a  statute  having  for  its  object 
the  equalization  of  taxation  by  means  of  a 
fair  assessment  of  property  returned,  and 
providing  for  notice  to  taxpayers  whose  re- 
turns have  been  increased,  and  for  the 
.selection  of  arbitrators,  is  not  repugnant  to 
the  due  process  clause  of  the  Constitution 
of  the  United  States  or  of  the  State,  nor 
does  it  deprive  the  taxpayer  of  the  equal 
protection  of  the  laws.  This  decision  ap- 
pears to  be  in  harmony  with  the  uniform 
<'urrent  of  judicial  decisions. —  ["A.  J.  H.] 

Child  L.abor  Pkofips  Tax.  —  A  move 
has  been  made  to  test  the  constitutionality 
of  the  section  of  the  new  Revenue  Act 
which  provides  for  a  tax  of  10  per  cent  on 
the  net  profits  of  products  manufactured  by 
child  labor.  On  May  2,  1919,  in  the  re- 
cent case  of  Eugene   T.  Johnston  v.   The 
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Atherton  Mills  (U.  S.  District  Court. 
Western  Dist.  of  No.  Carolina),  Federal 
Judge  Boyd  held  the  statute  unconstitu- 
tional, and  granted  a  motion  to  make  per- 
manent a  temporary  injunction  against  its 
enforcement.  The  case  has  not  yet  been 
officially  reported,  and  it  seems  to  appear 
from  the  final  order  that  the  suit  to  declare 
the  tax  invalid  was  not  instituted  by  a  fac- 
tory owner,  but  was  brought  in  behalf  of 
a  child  laborer  to  prevent  his  discharge 
from  the  service,  or  the  reduction  of  his 
hours  of  labor.  The  issue  in  this  form  was 
apparently  narrowed  down  to  a  question  of 
the  power  of  the  federal  government  to 
regulate  these  matters  directly  or  indirectly. 
The  Court,  overruling  objection  to  its  want 
of  jurisdiction,  held  that  the  legislation 
encroached  upon  the  State's  powers. 

Unquestionably  an  appeal  will  be  taken 
to  bring  the  case  for  review  before  the 
United  States  Supreme  Court  which  will 
test  the  Act  in  the  light  of  its  former  de- 
cisions on  tax  and  other  matters.  These 
precedents  were  analyzed  in  an  article  in 
this  Bulletin,  April  1919,  pp.  167-169. 
See  also  note  on  United  States  v.  Daremus 
(249  U.  S.  86),  ibid.,  p.  183. 

Foreign  Corporation  Fr.^nchise  Tax. 
— When  complainant,  a  foreign  manufac- 
turing company,  qualified  to  do  business  in 
the  state,  the  privilege  tax  then  required  by 
law  and  paid  by  it,  was  a  fixed  amount  for 
all  corporations.  The  law  was  later 
changed  so  that  the  tax  to  be  paid  was 
graduated  according  to  the  capital  stock  of 
each  corporation.  Complainant  paid  the 
ta.T  assessed  against  it  under  the  new  law 
under  protest,  and  sued  to  recover  the  same. 
The  recovery  was  denied,  the  court  hold- 
ing that  the  state  had  a  right  to  change  its 
method  of  taxing  foreign  corporations 
doing  business  therein  from  a  flat  privilege 
tax  to  one  based  on  their  capitalization,  and 
the  secretary  of  state  properly  construed 
the  law  as  changed,  to  apply  to  complain- 
ant, requiring  it  to  pav  the  difference  be- 
tween the  new  tax  and  the  amount  formerly 
paid  by  it,  despite  the  fact  that  it  had  paid 
the  full  amount  required  by  law,  when  it 
first  entered  the  state,  since  this  constituted 
merely  a  license  to  go  into  the  state  for  the 
purpose  of  doing  business  ;  that  the  privi- 
lege for  which  the  tax  was  assessed  was  the 
actual  continuation  of  business  in  the  state 
for  which  a  privilege  tax  might  be  imposed 


and  changed  from  time  to  time  thereafter, 
depending  upon  the  capital  actually  used 
in  the  business  in  the  state,  if  the  legislature 
so  provides. — Mcngel  Box  Co.  y.  Stevens, 
210  S.  W.  635. 

Capital  Stock  —  Surplis — Treasury 
Stock.  —  In  a  case  of  interest  mainly  to 
New  York  corporations,  interpreting  one 
pha.se  of  the  so-called  "  capital  stock  "  tax, 
the  supreme  court  at  special  term,  held  that 
the  company  was  entitled  to  the  statutory 
deduction  up  to  10  per  cent  of  the  surplus, 
as  again.st  the  claim  tliat  no  such  deduction 
was  permis.sible  because,  by  reason  of  its 
ownership  of  exempt  property,  its  taxable 
a.ssets  were  less  than  its  capital  stock;  fol- 
lowing People  v.  Federal  Terra  Cotta  Co., 
N.  Y.  L.  J.,  Aug.  5,  1918. 

It  was  further  held  that  treasury  stock 
of  this  company  which  had  been  donated  to 
it  by  the  stockholders  and  was  held  by  it, 
did  not  constitute  assets  or  capital  taxable 
under  the  act ;  that  the  term  "  capital 
stock  "  is  synonymous  with  "  capital  "  and 
does  not  mean  paper  shares  but  the  prop- 
erty of  the  company  "  possessed  in  cash  or 
invested  in  securities  or  real  estate"  (126 
N.  Y.  433)  and  cannot  apply  to  shares  of 
the  company  which  represent  nothing  which 
neither  increase  or  decrease  the  assets. — 
Hinds,  Hayden  c^  Co.  v.  Purdy,  N.  Y.  L. 
J.,  Apr.  3,  1919. 

Inheritance  Tax  as  a  Penalty  Tax 
— Classification.  —  We  have  heretofore 
noted  the  litigation  in  New  York  as  to  the 
validity  of  the  penalty  inheritance  tax  en- 
acted in  1917  (Ch."  700)  providing  a 
special  tax  of  5  per  cent  on  the  transfer  of 
.securities  found  in  a  decedent's  estate  upon 
which  neither  the  optional  registration  tax 
nor  the  ordinary  personal  property  tax  had 
been  paid  during  the  lifetime  of  the  dece- 
dent. (See  Bulletin.  IV,  pp.  60,  131). 
The  county  surrogate  and  tlie  appellate 
court  held  the  tax  unconstitutional  as  being 
a  classification  without  reasonable  basis  and 
as  casting  upon  the  transferee  an  arbitrary 
burden  depending  upon  the  mere  whim  of 
the  decedent,  in  the  nature  of  a  punishment 
for  the  misdeeds  of  an  ancestor. 

The  highest  court  of  the  state,  on  May 
20,  reversed  the  judgment  of  the  appellate 
court  and  in  doing  so,  rendered  an  opinion 
which,  for  its  clarifying  discussion  of  the 
fundamental  bases  of  constitutional  classi- 
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fication  in  taxation  and  its  logical  analysis 
of  the  underlying  considerations  involved, 
may  well  be  considered  of  classic  impor- 
tance. So  much  so  that  the  reviewer  con- 
templates publication  of  the  opinion  in  full 
in  a  subsequent  issue  of  the  Bulletin. 

Space  forbids  anything  but  the  merest 
outline  of  this  decision  which  w-ill  natur- 
allv  be  reassuring  in  those  states  like  Con- 
necticut (Gen.  St.  §  1190)  and  Louisiana, 
where  similar  provisions  exist  aimed  at  the 
securing  of  taxes  from  intangible  property 
laid  by  way  of  inheritance  taxes  upon  such 
property  which  ha.>  not  borne  its  fair  pro- 
portion of  property  tax  prior  to  the  inheri- 
tance. 

The  basis  of  the  decision  rests  mainly 
in  the  court's  conclusion  as  to  the  real 
basis  of  an  inheritance  tax ;  that  it  is  an 
imposition  on  the  right  to  inherit  which  it 
observes  is  not  a  natural  right  but  one 
within  the  power  of  a  state  to  limit  at  will 
and  consequently  to  grant  upon  condition. 
Thus  viewed,  the  question  of  classification 
arises,  in  view  of  the  claim  of  lack  of 
reasonable  basis  in  the  case  at  issue.  Hav- 
ing reached  its  conclusion  as  to  the  funda- 
mental basis  of  an  inheritance  tax.  the 
matter  of  classification  is  held  to  rest 
largely  in  the  discretion  of  the  legislature 
and  to  greatly  narrow  the  jurisdiction  of 
courts.  Following  this  view,  it  is  held  that 
the  court  can  hardly  say  that  there  is  lack 
of  reason  in  a  classification  which  places 
in  one  class  property  which  has  not  been 
taxed  locally  where  such  fact  can  only,  as 
is  the  case  under  the  laws  of  New  York,  be 
discovered  after  the  deatli  of  the  owner. 
"  The  matter  at  least  permits  of  argument 
and  is  not  so  capricious  and  whimsical  as 
to  be  purely  arbitrary.  It  has  in  it  at  least 
an  effort  for  the  equalization  of  taxation 
and  the  adjustment  of  the  burdens  of  gov- 
ernment." The  selection  of  such  property 
for  inheritance  tax  is  within  the  i)owers  of 
the  legislature. 

A  collateral  question,  of  considerable 
interest  in  New  York,  was  raised  by  the 
claim  that  as  the  property  was  made  subject 
to  a  state  registration  tax  and  thereby  re- 
moved from  local  assessment,  this  was  a 
violation  of  the  so-called  "  home  rule " 
provision  of  the  state  constitution,  local 
assessors  being  deprived  of  their  constitu- 
tional right  to  assess  this  property.  The 
court  discusses  this  point  in  an  interesting 


manner,  suggesting  considerations  which 
have  an  important  bearing  upon  possible 
classifications,  lieretofore  deemed  of  doubt- 
ful validity.  As  to  this,  the  court  iiolds 
that  the  mere  withdrawal  of  property  from 
local  assessment  wall  not  necessarily  pro- 
duce unconstitutionality  so  long  as  no  at- 
tempt is  made  to  deprive  local  officials  of 
substantially  all  their  power  and  there  is 
no  substantial  impairment  of  local  func- 
tions and  no  attempt  to  evade  the  constitu- 
tional provisions.  It  instances  the  with- 
drawal of  mortgages:  the  long  list  of 
exempt  property  and  the  franchises  of  cor- 
porations when  it  was  recognized  that  cer- 
tain conditions  or  the  nature  of  this  prop- 
erty, resulted  in  its  escape  from  taxation 
which  justified  the  legislature  in  providing 
means  for  its  effective  taxation.  So  here, 
it  argues,  a  large  amount  of  property  could 
not  be  reached  for  assessment  by  the  local 
authorities.  There  was  no  means  of  deter- 
mining who  held  such  securities.  The  sur- 
rogates courts  bore  w'itness-  to  the  inability 
to  equalize  the  burdens  and  reach  all  prop- 
erty. To  remedy  this  condition,  the  regis- 
tration tax  was  imposed  which  laid  a  flat 
tax  upon  such  investments  as  might  other- 
wise go  untaxed.  The  imposition  of  the 
tax  under  such  circumstances  was  not  an 
attempt  to  evade  the  "  home  rule "  pro- 
visions and  was  not  passed  with  the  intent 
to  interfere  with  the  taxing  powers  of  the 
local  authorities  and  was  not  a  substantial 
change  in  the  duties  of  assessors. 

Full  citation  of  authority  is  given  on  the 
various  points  above  referred  to.  references 
to  which  will  be  found  helpful  by  those 
involved  in  the  consideration  of  the  general 
subject  of  classification  and  the  nature  of 
inheritance  taxes.  The  conclusion  was  that 
the  estate  should  be  assessed  under  the  sec- 
tion in  question  (sec.  221-b  of  the  Tax 
Law)  upon  that  amount  of  personalty  com- 
ing within  the  Investment  Law  (Tax  Law, 
Art.  XV)  which  was  not  assessed  by  the 
local  authorities  and  for  that  beyond  such 
as  had  not  been  so  as.sessed,  upon  which  the 
registration  tax  had  not  been  paid.  That 
the  question  was  a  close  one  is  indicated  by 
the  fact  that  the  court  stood  four  to  three 
in  favor  of  sustaining  the  tax.  The  state 
comptroller  is  to  be  congratulated  upon  the 
final  .success  of  his  persistent  efforts  against 
heavv  odds.  —  /«  f/ie  matter  of  Watson's 
Estate,  N.  Y.  L.  J.,  May  28,  1919. 
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TO  MEMBERS 

As  will  be  seen,  the  editorship  of  the 
Bulletin  continues  in  the  hands  of  the 
Secretary  and  Treasurer,  who,  furthermore, 
was  re-elected  at  the  Chicago  conference. 
His  assent  to  continue  the  work  was  given 
not  without  much  misgiving,  due  not  only 
to  a  feeling  of  inability,  by  training  and 
experience,  to  carry  it  on  as  it  should  be 
done,  but  also  to  the  fact  that  it  involves 
a  very  material  expenditure  of  time  and 
effort  in  the  midst  of  the  exacting  require- 
ments of  his  personal  and  professional 
duties.  The  situation  appeared  as  usual  to 
require  a  sacrifice  which  he  accepts  only 
-with  the  thought  that  thereby  the  work  of 


the  Association  may  be  carried  on  as  here- 
tofore, at  least  until  conditions  generally 
improve,  when  it  is  hoped  that  somcx)ne 
may  be  inspired  to  succeed  him.  It  seems 
appropriate  to  make  these  observations  and 
to  thus  indicate  the  more  or  less  temporary 
tenure  of  the  office  and  to  serve  notice 
upon  the  members  that  the  Association  will 
require  their  united  and  concerted  effort. 

The  condition  of  the  Association,  while 
it  continues  satisfactory,  is,  as  may  be  ex- 
pected, not  free  from  the  uncertainties  and 
difficulties  which  exist  in  other  lines  of 
activity,  and  which  are  naturally  more  em- 
phasized in  a  voluntary  Association  of  this 
character.  All  costs  of  every  nature  are 
greatly  increased  and  there  is  widespread 
and  well-founded  reason  for  retrenchment 
on  the  part  of  every  one.  Tliis  tendency 
towards  economy,  curiously,  displays  itself 
most  emphatically  in  connection  with  asso- 
ciations of  this  character  and  seems  absent 
in  the  attitude  of  the  public  towards  ex- 
penditures of  a  more  personal  character. 
The  repeated  admonitions  of  the  leaders  of 
thought  from  the  President  down,  that  the 
only  effective  means  of  overcoming  the 
wastes  of  the  war  and  of  restoring  eco- 
nomic soundness,  is  through  increased  eft'ort 
and  the  abolition  of  useless  expenditures, 
seem  to  fall  on  deaf  ears,  and  there  appears 
to  be  a  riot  of  extravagance  and  an  alarm- 
ing tendency  to  decrease  productive  effort. 

The  progress  of  this  Association  was 
never  more  necessary  than  now,  and  if  the 
members  recognize  this  and  are  willing  to 
put  up  with  the  necessary  shortcomings  in 
management  and  editorship,  the  editor  and 
secretary  feels  it  incumbent  upon  him  to 
do  his  part  in  the  work. 

There  is  no  purpose  to  increase  the  an- 
nual dues  or  the  price  of  the  publications, 
even  in  spite  of  the  increasing  costs.  These 
dues,  with  such  moderate  accumulations  as 
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we  have  been  able  to  lay  aside,  are  deemed 
to  be  sufficient  to  carry  us  through  the 
period  of  difficulty  which  lies  before  us. 

On  the  other  hand,  there  is  a  plain  duty 
resting  upon  each  member  to  help,  if  we 
are  to  maintain  our  position.  This  duty 
consists  of  supporting  the  officers  in  their 
work  by  making  extra  efforts  to  secure  new 
members  and  contributing  to  the  Bul- 
letin, either  by  personal  communication 
or  by  calling  the  attention  of  the  editor  to 
such  addresses  and  papers  as  come  to  their 
attention. 

Needless  to  say,  the  payment  of  dues  on 
the  part  of  the  members  is  a  most  impor- 
tant matter.  We  are  continually  con- 
fronted with  the  necessity  of  sending  bills 
for  such  dues.  This  involves  expenditure 
of  time  and  money  which  may  be  obviated 
if  the  members  will  themselves  anticipate 
the  matter  by  voluntarily  making  remit- 
tance. 

THE  TWELFTH  CONFERENCE 

The  Twelfth  Conference,  which  was 
held  in  Chicago  in  June,  turned  out  to  be 
the  most  successful  one  that  has  been  held 
in  many  years.  This  was  shown  hv  the 
extent  of  the  attendance,  the  character  of 
the  papers  presented,  and  the  interest 
shown  in  the  discussions.  Forty-two  states 
and  two  Canadian  provinces  were  repre- 
sented— a  record  in  this  respect.  We  were 
favored  with  attendance  by  Governor  Mc- 
Kelvie  of  Nebraska  and  by  Minister-of- 
Finance  Langley  of  Saskatchewan. 

The  program,  as  announced  in  the  May 
Bulletin  with  the  changes  later  made 
and  printed  in  the  final  program,  was  fol- 
lowed with  few  breaks.  We  were  disap- 
pointed that  Mayor  Mahoney  of  Newport, 
R.  I.,  did  not  attend  and  that  thus  his  dis- 
cussion of  bank  taxation  and  his  paper  on 
the  inheritance  tax  were  omitted.  His  new 
duties  prevented  his  participation.  Sen- 
ator Vaughan  of  Arkansas,  while  present, 
did  not  find  it  possible  to  fill  his  assign- 
ment. Professor  Gephart  was  also  unable 
to  be  present.  We  hope  to  print  parts  of 
his  paper  in  early  issues  of  the  Bulletin. 
Another  paper  covering  a  topic  of  imme- 
diate interest  was  not  presented.  Mr. 
Hoyt,  who  was  to  speak  on  tax  and  debt 
limitation  laws,  was  unavoida])ly  absent 
and  was  unable  to  prepare  a  paper.  We 
hope  to  have  a  contribution  on  the  subject 
from  him  for  the  Bulletin. 


These  omissions,  however,  had  their  com- 
pensations. We  were  able  to  make  space 
for  a  very  instructive  and  interesting  ad- 
dress by  former  tax  commissioner  Steele  of 
North  Dakota,  who  explained  at  length 
and  to  the  evident  interest  of  the  delegates, 
the  recent  legislation  in  that  state,  includ- 
ing a  description  of  the  laws  enacted  in 
accordance  with  the  program  of  the  Non- 
partisan League.  Another  address  which 
we  were  able  to  include,  was  by  Mr.  Henry 
M.  Powell,  the  author  of  the  work  on  the 
New  York  income  tax.  He  made  some 
very  helpful  and  instructive  remarks  in 
connection  with  this  subject. 

There  was  an  opportunity  to  provide  for 
round-table  discussions  at  various  points 
which  were  productive  of  no  little  warm 
debate.  Much  of  the  interest  and  effec- 
tiveness of  these  discussions  was  due  to  the 
helpful  observations  of  our  former  secre- 
tary, Dr.  Adams.  Coming  to  us  after  his 
activities  as  a  representative  of  the  federal 
government,  he  was  of  course  the  center  of 
attack  from  many  angles.  As  usual,  how- 
ever, he  met  all  arguments  successfully  and 
gave  us  a  great  many  interesting  sugges- 
tions on  the  subject  of  federal  taxation 
and  was  otherwise  most  helpful. 

A  great  deal  of  interest  centered  in  the 
report  of  the  model  tax  committee  vx'hich 
was  presented  by  Professor  Bullock.  There 
was  almost  absolute  approval  of  this  re- 
port on  the  part  of  the  delegates  and  the 
expressions  with  respect  to  it  were  very 
complimentary. 

A  tentative  report  of  the  committee  on 
mines  was  submitted  by  Chairman  Howe. 
The  thought  which  dominated  a  large  part 
of  the  discussion  was  that  of  the  need  of 
cooperation  between  federal  and  state 
authorities  in  connection  with  the  admin- 
istration of  tax  laws.  This  matter  was  the 
subject  of  heated  debate  which,  at  one 
point,  threatened  a  division  of  formal 
opinion.  The  final  outcome  was  most  hap- 
pily brought  about  through  a  resolution 
suggested  by  Dr.  Adams,  which  appears 
below.  Chairman  Thomas  of  the  Louisi- 
ana Board  of  Affairs  took  a  leading  part 
in  the  discussion  of  this  matter  and  here, 
as  at  other  points  at  the  conference,  bis 
participation  was  interesting  and  helpful. 

The  conference  was  presided  over  by 
Judge  Armson,  the  accomplished  tax  com- 
missioner of  Minnesota.  The  addresses  of 
welcome  were  made  by  Judge   Miller   of 
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Chicago,  acting  on  behalf  of  the  Mayor, 
and  by  Harry  H.  Merrick  for  the  Chicago 
Association  of  Commerce.  Governor  Low- 
den  of  Illinois  being  then  in  the  midst  of 
the  urgent  pressure  of  the  concluding  hours 
of  the  llinois  legislature,  was  unable  to  be 
present.  The  response  on  behalf  of  the 
Association  to  the  address  of  welcome  was 
made  by  Chairman  Zander  of  the  Arizona 
tax  commission,  who  directed  our  attention 
to  the  methods  of  taxation  adopted  by  the 
ancient  Greeks. 

The  consensus  of  opinion  among  the 
delegates  was  that  this  conference,  while 
called  suddenly  and  while  held  under  some- 
what adverse  conditions  due  to  postpone- 
ments and  the  inability  to  cover  details 
adequately,  was  a  success. 

RESOLUTIONS  OF  THE  CONFERENCE 

The  resolutions  adopted  were,  as  usual, 
limited  in  number,  consistent  with  the 
established  and  wise  policy  of  refraining 
from  going  on  record  in  a  formal  way 
until  the  Association  is  prepared  to  do  so 
after  full  investigation  and  consideration, 
and  with  the  united  support  of  its  members. 
Aside  from  the  usual  vote  of  thanks  to  the 
various  individuals  and  organizations  in 
Chicago  and  the  state  of  Illinois  who  con- 
tributed to  the  success  of  the  conference, 
the  following  resolutions  were  adopted : 

"Resolved,  That  the  National  Tax  As- 
sociation be  asked  to  appoint  a  committee 
on  tax  exemptions. 

'"''  Resolved,  That  the  committee  on  in- 
heritance taxation  be  continued  with  such 
additional  members  as  the  president  may 
appoint  and  with  power  to  act  subject  to 
the  approval  of  the  executive  committee. 

"Resolved,  That  the  conference  extend 
to  the  chairman  and  members  of  the  com- 
mittee on  a  model  system  of  state  and  local 
taxation  a  vote  of  thanks  and  wishes  to 
express  to  them  its  appreciation  of  their 
efforts  in  preparing  the  report  of  the  com- 
mittee for  the  consideration  of  the  confer- 
ence. 

"  Whereas,  The  conference  learns  with 
deep  regret  that  impaired  eyesight  is  re- 
sponsible for  the  non-attendance  of  Allen 
Ripley  Foote,  Esquire,  the  honored  foun- 
der and  first  president  of  the  National  Tax 


Association,  and  as  Mr.  Foote  holds  the 
unique  record  of  having  participated  in 
each  one  of  the  eleven  conferences  held  up 
to  this  time :  Therefore  be  it 

"  Resolved,  That  the  delegates  of  this 
conference  take  occasion  to  extend  to  Mr. 
Foote  fraternal  greetings  and  to  make  for- 
mal record  of  their  hope  that  his  health 
may  soon  be  completely  restored  and  that 
his  present  absence  may  prove  to  be  but  a 
temporary  interruption  in  his  long  series  of 
attendances. 

"  Whereas,  There  should  exist  the  clos- 
est cooperation  and  mutual  helpfulness  be- 
tween the  taxing  authorities  of  the  federal 
and  the  various  state  governments,  in  the 
interest  of  uniform,  fair  and  just  assess- 
ments :  Therefore  be  it 

'"''  Resolved,  That  the  conference  request 
the  executive  committee  of  the  National 
Tax  Association  to  take  such  steps  as  may 
be  necessary  and  expedient  looking  towards 
cooperation  and  interchange  of  information 
between  state  and  federal  officials  charged 
with  the  administration  of  substantially 
similar  taxes,  under  due  safeguards  against 
general  publicity." 

THE  NEW  OFFICERS 

The  election  of  officers  brought  out  a 
distinct  desire  for  the  renomination  of  Pro- 
fessor Bullock  for  President  of  the  Asso- 
ciation. This,  however,  he  absolutelv  re- 
fused to  consider.  The  conference  there- 
fore was  able  to  bestow  its  highest  honor 
upon  Judge  Haugen  of  Wisconsin,  a  mem- 
ber who  has  endeared  himself  to  them 
through  long  years  of  interest  in  the  work 
of  the  Association.  They  were  equally  de- 
sirous of  registering  their  appreciation  of 
the  steady,  consistent  helpfulness  of  Gov- 
ernor Bliss  of  Rhode  Island,  by  naming 
him  Vice-President. 

As  before  indicated,  the  offices  of  Secre- 
tary and  Treasurer  were  combined  and 
Mr.  Holcomb  was  continued  in  such  offices. 

The  vacancies  in  the  executive  committee 
due  to  the  expiration  of  the  terms  of  office 
of  Messrs.  Bailey  of  Utah,  Bliss  of  Rhode 
Island,  and  Lesei  of  Maryland,  were  filled 
by  the  election  of  Tax  Commissioner  Jess 
of  New  Jersey,  Senator  Vaughan  of  Ar- 
kansas, and  John  Edgerton,  executive 
assistant  of  the  state  board  of  equalizatiwi 
of  Montana. 
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PROVISION  FOR  FUTURE  WORK 

The  executive  committee  held  sessions 
during  the  conference  at  which  future 
activities  Avere  discussed.  It  was  thought 
that  much  good  could  be  accomplished 
through  the  appointment  of  committees  on 
various  topics.  This  was  doubtless  sug- 
gested because  of  the  success  of  the  model 
tax  committee.  The  committee  work  dis- 
cussed and  which  will  receive  future  con- 
sideration in  the  discretion  of  the  officers, 
is  as  follows :  committee  on  inheritance 
tax;  committee  on  budgetary  procedure; 
committee  on  exemptions  and  committee 
on  codification  of  the  tax  laws.  It  was  de- 
cided to  continue  the  model  tax  committee, 
giving  it  power  to  proceed  with  the  work 
outlined  in  the  preliminary  report.  The 
committee  on  mines  was  also  continued. 

VOLUME  TWELVE 

The  secretary  is  proceeding  now  as 
rapidly  as  possible  with  the  preparation  of 
the  volume  covering  the  proceedings  of  the 
Chicago  conference.  He  finds,  as  was  to 
be  expected  under  present  conditions,  that 
there  is  likely  to  be  even  more  than  the 
usual  delay.  At  the  present  time  it  ap- 
pears that  the  volume  should  be  in  the 
hands  of  the  members  some  time  in  the 
early  part  of  December.  The  secretary, 
having  been  privileged  to  read  the  papers 
in  preparing  them  for  publication,  can 
assure  members  that  their  unusual  char- 
acter will  compensate  in  considerable  meas- 
ure for  the  delay,  for  which  he  is  in  part 
responsible. 


1920  CONFERENCE 

The  selection  of  the  place  for  the  next 
conference  was,  as  usual,  not  acted  upon 
at  Chicago,  although  urgent  invitations 
were  extended.  iMr.  Bailey  of  Utah  re- 
peated his  oft-expressed  desire  that  a  con- 
ference be  held  at  Salt  Lake  City,  while 
Samuel  Lord  of  Minnesota  presented  the 
claims  of  Minneapolis.  Further  invitations 
have  come  from  the  chambers  of  commerce 
or  other  authorities  of  many  cities,  includ- 
ing: Cleveland,  Ohio;  Asbury  Park.  N.  J.; 
Los  Angeles,  California;  Asheville,  N.  C. ; 
Macon,  Georgia;  Saratoga  Springs,  N.  Y. ; 
Winnipeg,  Canada;  etc.  The  executive 
committee  felt  that  it  would  be  inadvisable 
to  hold  the  conference  until  1920  so  that 
there  will  be  ample  time  for  full  consid- 
eration of  these  various  claims. 
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MEMBERSHIP  NOTES 


Mr.  D.  E.  Felt  of  Chicago  is  gi^^ng 
others  the  benefit  of  his  long  experience  as 
an  employer  and  of  his  observations  of 
conditions  in  Europe  in  a  series  of  pamph- 
lets. The  latest  to  come  to  our  attention 
is  entitled  "  Industry  drawing  men  off 
farms,  basis  of  high  cost  of  living — wage- 
workers  themselves  pay  in  long  run." 

The  Ohio  Taxpayers'  League,  George  L. 
Gugle,  Manager,  Columbus.  Ohio,  is  con- 
ducting a  campaign  in  the  interest  of  the 
constitutional  amendment  to  permit  classi- 
fication. Its  leaflets  contain  short,  snappy 
paragraphs  designed  to  present  the  signifi- 
cant facts. 


Plans  are  progressing  for  the  9th  annual 
conference  of  the  New  England  State  Tax 
Officials'  Association  which  is  announced 
to  be  held  at  Boston.  December  4-6.  The 
secretary,  Edward  P.  Tobie,  clerk  of  the 
Rhode  Island  commission,  has  issued  a 
preliminary  program  covering  a  wide  vari- 
ety of  subjects. 

Dr.  T.  S.  Adams,  who  has  been  engaged 
for  the  past  two  years  in  Washington  and 
who  was  largely  concerned  with  the  draft- 
ing of  the  revenue  act  of  1918  and  later 
became  chairman  of  the  Advisory  Tax 
Board,  returns  to  Yale  University  with  the 
abolition  of  that  lx)ard.     He  is  announced 
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for  a  course  on  the  public  finance  of  war 
and  reconstruction  at  the  New  School  for 
Social  Research  in  New  York  City,  to  be 
given  this  fall.  This  course  will  cover  the 
general  field  of  public  expenditures,  reve- 
nues, and  indebtedness,  with  special  atten- 
tion to  the  principles  of  federal  taxation 
and  to  proposed  amendments  to  the  exist- 
ing law.  Emphasis  will  be  laid  on  the 
technical  problems  of  the  income  and  ex- 
cess profits  taxes.  The  course  is  designed 
not  only  for  academic  students  but  for  the 
business  man  desirous  of  being  informed 
of  the  principles  of  taxation  and  for  the 
accountant  and  lawyer  who  are  concerned 
in  advising  clients. 

Mr.  Charles  V.  Galloway,  referred  to  in 
the  local  press  as  "  the  last  democrat  in 
the  State  House  "  and  as  refuting  the  old 
saying  that  "  Democrats  never  resign ", 
has  at  last  succumbed  and  declines  to  con- 
tinue in  service  longer  at  the  meager  salary 
provided.  Mr.  Galloway  states  in  a  pub- 
lished interview  :  "  I  have  delivered  nearly 
eleven  good  years  of  my  very  best  services 
to  the  state  of  Oregon  for  $2500  a  year. 
The  legislature  refused  to  increase  the 
salary  and  I  have  concluded  to  deliver  no 
more  at  the  price."  Mr.  Galloway  served 
for  five  years  as  a  member  of  the  executive 
committee  of  this  Association  and  is  now  a 
member  of  the  committee  on  a  model  tax 
system.  Mr.  Galloway  leaves  to  take  a 
position  in  a  Portland  bank  and  he  will 
surely  carry  with  him  the  best  wishes  of  all 
who  have  been  so  fortunate  as  to  come  into 
personal  contact  with  him. 

Mr.  Harley  L.  Lutz,  editor  of  our  de- 
partment of  Recent  Publications,  is  now 
engaged  in  assisting  the  Ohio  legislative 
committee  in  its  investigation  of  the  possi- 
bility of  an  income  tax  which  may  be  sug- 
gested if  the  classification  amendment  is 
adopted.  In  connection  with  this  work, 
Mr.  Lutz  visited  various  states  where  in- 
come taxes  are  in  force,  including  Massa- 
chusetts, New  York  and  Wisconsin.  The 
report  of  this  committee,  when  made,  ought 
to  constitute  an  important  addition  to  the 
literature  on  the  subject. 

Douglas  Sutherland,  who  has  stood  fore- 
most at  all  times  for  the  redemption  of 
Illinois  from  the  restrictions  of  its  consti- 
tution, is  actively  engaged  in  pressing  anew 
the  pertinent  arguments  for  reform.  Many 
will  remember  his  effective  pamphlet  issued 
in  1916  entitled  "Apace  with  Progress", 


in  which  almost  the  entire  expert  opinion 
of  the  country  was  summarized.  In  a  series 
of  pamphlets  just  inaugurated  under  the 
caption  "Constitutional  convention  series", 
Study  number  2,  entitled  "  Taxation  and 
public  finance  ",  he  sets  forth  in  Part  I  the 
evils  of  the  Illinois  tax  system,  past  and 
present ;  proposed  variations ;  constitu- 
tonal  tax  provisions  of  other  states;  and 
nation-wide  opinion,  gathered  from  many 
sources.  It  supplements  the  comprehensive 
pamphlet  above  mentioned  and  brings  the 
situation  down  to  date. 

Richard  A.  Harvey,  of  Washington, 
D.  C,  an  acknowledged  expert  on  federal 
tax  matters,  appears  as  a  member  of  the 
faculty  of  the  Georgetown  University  Law 
School,  lecturing  on  the  interpretation  of 
foreign  and  domestic  commerce  legislation. 
He  is  also  tax  editor  of  the  Federal  Trade 
Information  Service  and  Bankers  Informa- 
tion Service,  issued  by  the  Publicity  Cor- 
poration of  Washington,  D.  C. 

L.  D.  Woodworth,  secretary  of  the  New 
York  State  Tax  Association  and  for  some 
time  director  of  the  Allied  Real  Estate  In- 
terests of  New  York  City,  has  resigned  to 
become  secretary  of  the  Savings  Bank  Sec- 
tion of  the  American  Bankers  Association, 
with  headquarters  in  New  York  City. 

W.  S.  Reed  has  been  elected  treasurer  of 
the  Emergency  Fleet  Corporation  of  the 
U.  S.  Shipping  Board,  with  headquarters 
in  Washington. 

Charles  A.  Pliunley,  for  many  years 
commissioner  of  taxes  of  Vermont,  has  re- 
signed and  has  taken  a  position  as  head  of 
the  tax  department  of  the  Firestone  Tire 
&  Rubber  Company  of  Akron,  Ohio.  It 
will  be  remem.bered  that  Mr.  Plumley  was 
sought  to  be  removed  by  the  Governor  but 
that  the  legislature  refused  to  acquiesce  in 
this  program.  Mr.  Plumley  is  succeeded 
in  the  office  by  Mr.  John  M.  Avery,  a  mem- 
ber of  this  Association  and  formerly  direc- 
tor of  the  Vermont  legislative  reference 
bureau.  He  has  attended  our  conferences 
in  the  past. 

One  activity  which  the  treasurer  and 
editor  takes  great  pleasure  in  recording,  is 
that  of  Mr.  Lessing  Rosenthal  of  Chicago, 
who  has  again  emphasized  his  kindly  in- 
terest in  the  Association  by  sending  the 
names  of  twenty-one  new  members,  accom- 
panied by  checks  for  their  dues.  Mr. 
Rosenthal  was  asked  by  the  treasurer  to  tell 
us  at  Chicago  how  he  accomplished  such 
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results,  similar  lists  of  new  members  hav- 
ing been  supplied  by  him  before,  until  the 
total  number  of  members  secured  through 
his  personal  solicitation  has  totaled  over 
eighty  in  two  years.  He  complied  in  a 
lirief  address  which  will  appear  in  the 
volume  of  Proceedings,  and  reprints  wnll 
be  distributed  to  the  members  as  an  inspi- 
ration to  them  to  follow  his  example. 
Those  of  us  who  had  not  before  had  the 
pleasure  of  meeting  Mr.  Rosenthal  could 
easily  realize,  upon  doing  so,  the  reasons 
for  his  success  in  our  behalf. 

Judge  Leser  of  the  Maryland  tax  com- 
mission has  been  elected  President  of  the 
influential  City  Club  of  Baltimore,  which 
lias  embarked  upon  a  comprehensive  pro- 
gram of  work  in  the  interest  of  reform  in 
various  lines  of  civic  activity. 

As  noted  elsewhere  in  the  Bulletin 
under    Legislation,    Alabama   has   stepped 


into  line  with  the  establishment  of  an  ap- 
pointive tax  commission  to  take  the  place 
of  the  state  board  of  equalization.  We 
have  not  as  yet  been  advised  of  its  per- 
sonnel. 

George  E.  Wallace,  a  member  of  the 
former  state  tax  commission  of  North  Da- 
kota which  was  abolished  in  the  extensive 
legislation  of  the  Non-Partisan  League  of 
that  state,  remains  virtually  in  the  same 
capacity  as  tax  commissioner  under  the  new 
state  board  of  equalization. 

The  deaths  of  the  chairmen  of  two  state 
tax  commissions  have  occurred  within  the 
last  year.  These  are:  Robert  D.  Alex- 
ander, chairman  of  the  Ohio  tax  commis- 
sion, who  died  September  20,  1918;  and 
A.  P.  Gorman,  Jr.,  chairman  of  the  Mary- 
land tax  commission,  w'ho  died  September 
4th  of  this  vear. 


LEGISLATIVE  NOTES 


From  Senator  Thombs  of  Maine  we 
learn  that  the  only  change  of  general  in- 
terest in  the  tax  laws  of  that  state  to  per- 
.sons  outside  that  state,  made  at  the  last 
session,  was  in  the  matter  of  the  taxation 
of  bank  deposits  drawing  interest.  Chap- 
ter 4  of  the  Public  Laws  of  1919  provides 
the  usual  reciprocal  arrangement  for  ex- 
emption for  residents  where  such  exemp- 
tion is  granted  by  other  states. 

A  bill  for  the  taxation  of  intangibles 
was  introduced,  had  its  hearing,  was  ad- 
versely reported,  and  this  report  accepted 
in  both  branches. 

A  resolution  was  adopted  creating  a 
taxation  commission  to  consider  the  whole 
matter  of  taxation  in  the  state  and  report 
its  recommendations  to  the  next  legisla- 
ture. This  commission  consists  of  Senators 
Thombs  and  Davies.  Representatives  Pike, 
Maher,  and  Wilson.  It  has  already  en- 
tered upon  its  work  and  two  of  its  mem- 
liers,  Thombs  and  Pike,  attended  the  ses- 
sions of  the  National  Tax  Association  at 
Chicago.  It  has  the  hearty  support  and 
assistance  of  Governor  Milliken,  who  is 
much  interested  in  tax  reform  matters. 

Chief  Clerk  Tobie  of  the  Rhode  Island 
Commission  writes  of  the  doings  of  the 
last  legislative  session.     The  bill  establish- 


ing a  uniform  date  for  assessment  of  local 
taxes  by  the  various  municipalities  was  the 
most  important  of  those  passed.  Hereto- 
fore each  city  and  town  fixed  its  own  as- 
sessment date  and  assessments  were  being 
made  practically  through  the  whole  year. 
The  new  act,  which  goes  into  effect  in 
1921,  will  fix  June  15th  (or  if  Sunday, 
June  16th)  at  12  o'clock  noon  as  the  time 
to  which  all  local  valuations  are  to  be  re- 
ferred. It  was  not  attempted  to  limit  the 
municipalities  in  the  matter  of  the  certifi- 
cation of  their  assessments  within  any  given 
period  of  time  or  to  fix  a  uniform  date  for 
the  payment  of  taxes  on  the  theory  that  if 
too  much  was  tried,  nothing  would  be 
accomplished.  A  uniform  date  for  the 
payment  of  taxes  may  come  later  on. 
Towns  which  desire  to  change  their  finan- 
cial town  meeting  dates,  where  such  dates 
are  now  fixed  by  special  acts,  or  to  make 
any  other  adjustments  in  their  local  finances 
which  require  legislative  action,  will  be 
able  to  apply  to  the  General  Assembly  for 
the  necessary  legislation  in  1920  and  get 
themselves  adjusted  to  the  new  condition 
before  the  act  goes  into  effect  on  January 
1,  1921. 

This  is  thought  to  be  the  first  big 
achievement  of  the  Rhode  Island  Tax  Offi- 
rials'  Association,  which  is  an  organization 
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of  local  assessors  and  assessors'  clerks. 
The  agitation  for  a  uniform  date  was 
started  two  or  three  years  ago  and  allowed 
to  grow  gradually  and  naturally  without 
any  artificial  stimulus  from  the  tax  depart- 
ment until  sentiment  had  become  so  nearly 
unanimous  that  the  act  went  through  the 
Assembly  without  an  opposing  vote  in 
either  branch.  This  act  is  Chapter  1735 
of  the  Public  Laws  of  1919. 

An  amendment  was  made  to  an  act 
passed  in  1916  imposing  a  franchise  and 
minimum  tax  on  domestic  corporations. 
The  amendment  was  suggested  as  a  matter 
of  expediency  by  the  attorney-general  of 
the  state.  Inactive  domestic  corporations 
which  fail  to  pay  the  franchise  tax  for  a 
period  of  three  years  forfeit  their  charters 
and  as  a  result  of  the  operation  of  the  law 
for  the  past  three  years,  the  Commission 
was  about  to  certify  the  names  of  over 
2,000  corporations  to  the  attorney-general 
for  dissolution  proceedings  in  the  superior 
court  under  the  General  Law.  When  con- 
fronted with  the  possibility  of  2,000  suits 
for  dissolution  clogging  the  Court  dockets, 
he  suggested  instead  of  dissolution  pro- 
ceedings, the  automatic  forfeiture  of  these 
charters  by  certification  from  the  Board  to 
the  secretary  of  state,  with  provision  for 
reinstatement  upon  payment  of  the  delin- 
quent taxes. 

How  such  a  situation  can  exist  with  re- 
spect to  these  old  charters  may  be  better 
understood  when  it  is  borne  in  mind  that 
under  the  corporation  laws  of  Rhode  Island 
no  corporations  were  ever  required  to  make 
any  kind  of  a  return  to  any  state  depart- 
ment, annually  or  otherwise,  until  the  board 
of  tax  commissioners  was  created  in  1912. 

An  amendment  to  the  Inheritance  Tax 
Act  of  1916,  which  failed  of  passage,  was 
intended  to  give  the  Board  access  to  safe- 
deposit  boxes  and  in  other  ways  to  facili- 
tate administration  of  the  law. 

An  amendment  was  made  to  the  law  tax- 
ing savings  and  participation  accounts  in 
state  banks  and  trust  companies,  intended 
to  modify  an  amendment  passed  a  year  ago, 
by  limiting  the  federal  bonds  which  sav- 
ings banks  are  allowed  to  deduct  in  report- 
ing their  taxable  deposits  to  the  Bank  Com- 
missioner, to  those  bonds  or  other  evidences 
of  indebtedness  which  are  subscribed  for 
by  said  banks  and  purchased  at  par  for 
their  own  account  and  which  have  been 
held  six  months  or  more  next   preceding 


the  first  day  of  July  in  each  year.  Only 
such  bonds  can  be  deducted  as  were  issued 
on  or  after  the  first  day  of  April,  1918. 

The  legislature  also  passed  a  resolution 
authorizing  the  attorney-general,  in  the 
superior  court  proceedings  with  respect  to 
the  receivership  of  the  street  railway  sys- 
tem, to  waive,  on  behalf  of  the  state,  its 
priority  of  claim  on  account  of  taxes  due 
and  payable  to  the  state,  in  so  far  as  said 
taxes  are  a  prior  claim  over  the  claims  of 
the  employees  of  the  street  railway  com- 
pany for  wages  due  and  unpaid,  and 
awarded  said  employees  by  the  War  Labor 
Board.  Mr.  Tobie  adds,  "  Of  course  this 
cannot  be  done,  but  the  legislature  did  it." 

Miss  Elwood,  who  will  be  remembered 
as  having  attended  the  Chicago  conference, 
representing  the  Tax  Commissioner  of 
Connecticut,  writes  that  the  last  legisla- 
ture of  that  state  was  ultra-conservative  in 
its  tax  legislation,  and  provided  no  new 
sources  of  revenue  for  the  state,  though  it 
was  very  liberal  in  its  appropriations ;  and 
that,  during  the  last  few  days  of  the  ses- 
sion "  those  interested  in  the  condition  of 
the  treasury  were  required  to  exert  a  power- 
ful influence  for  moderation  in  expendi- 
tures." 

Municipalities,  which  in  the  past  have 
l:!een  restricted  in  bond  issues  to  5  per  cent 
of  the  grand  list,  are  now  allowed  to  in- 
clude in  the  grand  list  for  such  purposes 
the  assessed  value  of  shares  of  stock  of 
national  banks,  trust  and  insurance  com- 
panies held  by  their  residents,  the  tax  on 
which  is  paid  by  the  corporations.  Indebt- 
edness incurred  for  water  supply  is  elim- 
inated in  determining  the  limited  percent- 
age of  bond  issue. 

Taxes  paid  by  a  mortgagee  are  now  a 
part  of  the  debt  due  such  mortgagee. 

Assessors  are  required  to  arrange  lists  of 
taxable  property  of  non-residents  alpha- 
l:etically  and  separate  from  the  list  of  resi- 
dents. 

The  exemption  statute  was  amended  and 
land  occupied  by  buildings  belonging  to 
and  used  exclusively  for  scientific,  benev- 
olent and  ecclesiastical  societies,  definitely 
exempted.  While  it  has  been  the  practice 
to  exempt  such  land  heretofore,  the  word- 
ing of  the  statute  was  somewhat  ambig- 
uous. 

An  act  was  passed  which  specifically  ex- 
empts property  of  a  resident  of  the  state, 
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located  outside  thereof,  provided  such  prop- 
erty is  taxed  where  located  to  the  same 
extent  as  similar  property  is  taxed  in  Con- 
necticut. This  legislation  affects  prin- 
cipally deposits  of  residents  of  the  state  in 
savings  banks  located  outside. 

There  has  been  no  state  supervision  of 
municipal  accounting.  While  the  cities 
and  towns  liave  established  practical  sys- 
tems, the  accounting  in  the  smaller  towns, 
in  many  instances,  has  been  decidedly 
crude,  having  actually  no  classification  or 
separation  of  accounts  to  which  citizens 
could  refer,  to  ascertain  the  purposes  for 
which  indebtedness  was  incurred  and 
money  expended.  Blank  forms  of  cash 
book,  selectmen's  orders  and  school  orders 
as  now  prescribed  by  the  state  auditors,  are 
required  to  be  used  by  all  town  officials, 
except  where  the  accounting  system  used 
can  be  satisfactorily  shown  to  be  sufficiently 
complete.  The  result  of  this  law  will  be 
the  existence  of  a  uniform  system  of  ac- 
counting throughout  the  state,  will  permit 
proper  audits  to  be  made  with  little 
trouble,  and  place  the  affairs  of  the  towns 
on  a  business-like  basis. 

The  privilege  of  deducting  the  market 
value  of  shares  of  stock  in  national  banks, 
trust  and  insurance  companies  held  on 
April  1st,  1901,  and  continuously  since,  in 
the  determination  of  the  franchise  tax  on 
savings  banks,  has  been  extended  to  invest- 
ments in  national  banks,  trust  and  insur- 
ance companies,  exchanged  because  of  the 
merger  of  any  such  corporations. 

In  the  determination  of  the  franchise 
tax  of  water,  gas  and  electric  companies, 
based  upon  gross  earnings,  deduction  is 
allowed  for  the  amount  of  such  gross  in- 
come which  is  received  from  the  sale  or 
rental  of  appliances  using  water,  gas,  and 
electricity,  and  also  of  such  as  accrues 
from  the  sale  of  water,  gas,  or  electricity 
to  other  water,  gas,  and  electric  companies 
for  distribution  in  the  state. 

Choses  in  action  regi.stered  in  the  office 
of  the  state  treasurer,  where  a  tax  of  four 
mills  per  annum  may  be  paid,  are  now  re- 
quired to  be  registered  in  the  name  of  the 
owner ;  a  list  of  such  registered  owners 
being  returned  to  the  towns  wherein  they 
reside.  Such  procedure  will  enable  the 
assessors  to  check  up  the  listing  of  intan- 
gible personalty. 

The  state  has  had  an  antiquated  proce- 
dure of  taxing  its  mutual  fire  and  life  in- 


surance companies  on  the  basis  of  the 
market  value  of  assets,  the  same  dating 
back  to  1867.  While  the  tax  commissioner 
has  repeatedly  advocated  a  change  in  the 
method  of  taxation,  it  was  not  until  the 
last  session  that  the  legislature  and  insur- 
ance companies  could  be  convinced  that  a 
fairer  and  more  equitable  basis  should  be 
put  in  operation.  The  franchise  tax  on 
such  companies  in  the  future  will  be  based 
upon  the  gross  income  from  interest,  divi- 
dends, rents  and  other  investment  income, 
exclusive  of  rents  from  Connecticut  real 
estate,  the  tax  to  be  4  per  cent  in  1920  and 
1921,  and  3>^  per  cent  thereafter.  Deduc- 
tion is  allowed  of  income  from  certain 
evidences  of  indebtedness  which  are  exempt 
in  the  hands  of  individual  holders. 

The  inheritance  and  penalty  tax  stat- 
utes were  amended,  certain  administrative 
changes  being  made  to  make  the  same 
more  practical  in  operation.  Rates,  ex- 
emptions and  classes  of  beneficiaries,  how- 
ever, remain  the  same  as  previously. 

While  no  bill  was  introduced  providing 
for  the  repeal  of  the  income  tax  on  miscel- 
laneous corporations,  it  was  impossible  to 
secure  legislation  which  would  eliminate 
the  deduction  in  arriving  at  the  income  of 
interest  on  bonds,  notes  and  other  evi- 
dences of  indebtedness  of  the  United 
States  ;  excess  and  war  profits  tax ;  and  the 
$2,000  exemption  ;  and  thus  provide  for  a 
tax  upon  the  net  income  of  the  corporation 
rather  than  upon  the  "  net  income  as  taxed 
by  the  United  States  government." 

Mr.  Henry  H.  Bond  writes  of  Massa- 
chusetts legislation  as  follows: 

During  the  current  year  Massachusetts 
has  enacted  an  income  tax  act  for  domestic 
and  foreign  business  corporations.  The  old 
"  corporate  excess  "  tax  is  retained  in  the 
new  law  as  a  part  of  the  new  tax,  to  oper- 
ate as  a  minimum  provision,  but  with  its 
rate  reduced  to  five  dollars  per  thousand. 
Income  assignable  to  Massachusetts  is  taxed 
at  lYz  per  cent,  and  in  the  allocation,  equal 
weight  is  given  to  the  location  of  tangibles, 
payroll  and  gross  receipts. 

As  a  step  toward  even  greater  progress, 
the  constitutional  amendment  allowing 
classification  of  property  for  taxation  re- 
ceived its  first  passage. 

After  two  years  of  temporizing,  the  dis- 
tribution of  the  proceeds  of  the  income  tax 
on  individuals  received  a  final  solution, — 
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eventual  distribution  to  the  cities  and  towns 
on  the  basis  of  the  state  tax  that  each  pays. 
This  is  to  be  accomplished  gradually,  how- 
ever, over  a  ten-year  period,  in  an  increasing 
percentage,  the  balance  in  the  meantime 
going  to  the  cities  and  towns  on  the  basis 
of  reimbursement  for  the  loss  of  intan- 
gibles from  local  taxation. 

To  pay  approximately  $20,000,000  in 
bonuses  to  its  soldiers,  the  state  passed  the 
following  temporary  taxes :  a  $3  increase 
in  poll  taxes ;  one  per  cent  on  income  of 
corporations ;  one-half  of  one  per  cent  on 
interest  and  dividends  taxable  under  the 
income  tax  law  for  four  years ;  an  addi- 
tional 25  per  cent  on  inheritance  taxes  for 
one  year;  and  $660,000  state  tax.  To 
secure  additional  revenue  and  reduce  the 
state  tax,  the  income  tax  on  individuals, 
partnerships  and  fiduciaries  for  the  current 
year  and  for  1920,  with  respect  to  salaries 
and  other  business  income,  is  temporarily 
increased  from  1^^  to  2^/2  per  cent.  A 
sum  estimated  at  about  four  million  dol- 
lars was  also  appropriated  annually  from 
the  income  tax  revenue  to  a  state  school 
fund,  to  be  used  in  assisting  various  com- 
mittees in  paying  adequate  salaries  to 
teachers. 

Pending  the  operation  of  the  new  in- 
come tax  on  business  corporations,  one  de- 
fect in  the  old  franchise  tax  is  cured  for 
the  current  year  by  providing  for  the  de- 
duction (from  the  share  value)  of  the 
value  of  property  situated  in  another  state, 
omitting  the  old  requirement  that  it  be 
taxable  therein.  This  is  a  recognition  of 
the  changed  conditions  in  New  York  and 
elsewhere,  where  income  and  not  property 
are  now  being  taxed. 

The  minimiuTi  pay  for  assessors  was  at 
last  ordered  increased  from  $2.50  per  day 
to  $3.50. 

In  the  reorganization  and  consolidation 
of  departments,  boards  and  commissions,  in 
conformity  with  a  constitutional  limitation 
on  their  number  adopted  last  year,  the  tax 
commissioner's  department  remains  intact 
under  the  new  title  of  "  Department  of 
Corporations  and  Taxation  ",  but  there  is 
transferred  to  it  the  work  formerly  per- 
formed by  the  controller  of  county  accounts 
and  by  the  bureau  of  municipal  statistics, 
including  the  auditing  of  municipal  ac- 
counts and  the  certification  of  town  notes. 
The  office  is  to  be  organized  with  two  depu- 
ties as  formerly,  and  with   a  director  for 


each  of  its  five  divisions, — income  tax,  cor- 
porations, inheritance  tax,  local  taxation 
and  accounts. 

From  Chairman  Haugen  of  the  Wis- 
consin Commission  we  find  that  no  mate- 
rial changes  were  made  in  the  taxation  laws 
by  the  recent  session  of  the  legislature. 
Some  matters  of  importance,  however,  had 
attention. 

Assessor's  compensation  was  changed  in 
towns  and  villages  and  smaller  cities  from 
$3  per  day  to  not  less  than  $3  nor  more 
than  $5  per  day.  In  cities  of  the  third 
class,  the  assessor  may  be  required  by 
order  of  the  common  council  to  devote  his 
entire  time  to  the  duties  of  his  office. 

The  reassessment  statute  was  materially 
strengthened.  The  recjuirement  of  10  per 
cent  of  the  valuation  to  be  represented  upon 
petition  for  reassessment  was  reduced  to  5 
per  cent  and  the  tax  commission  author- 
ized to  reassess  specific  classes  of  property. 

The  grain  tax  was  increased  from  %.  of 
a  mill  per  bushel  to  y^  mill  per  bushel  on 
wheat  and  flax  and  from  ^  mill  to  ^  mill 
per  bushel  on  other  grain.  This  applies  to 
grain  passing  through  elevators  and  ware- 
houses and  is  the  same  as  the  Minnesota 
law. 

The  poll  tax  was  abolished.  It  has 
been  practically  a  dead  letter  on  the  stat- 
utes. 

Tax  receipts  outside  of  Milwaukee 
County  must  state  separately  the  state, 
county,  and  local  taxes. 

The  inheritance  tax  law  was  so  changed 
as  to  give  the  beneficiary  only  a  proportion 
of  his  share  of  expenses  and  exemptions 
when  the  property  of  the  estate  is  partly 
outside  of  Wisconsin. 

Changes  made  in  the  income  tax  were 
as  follows : 

Contributions  or  gifts  made  by  the  tax- 
payer may  be  deducted  in  an  amount  not 
in  excess  of  15  per  cent  of  the  net  income 
if  made  to  associations  organized  and  oper- 
ated exclusively  for  religious,  charitable, 
scientific,  or  educational  purposes  or  to 
societies  for  the  prevention  of  cruelty  to 
children  or  animals. 

Losses  resulting  from  the  operation  of 
business  or  the  ownership  of  property  may 
be  deducted  only  when  income  derived 
from  such  business  or  property  would  be 
subject  to  taxation. 

The  deduction  of  taxes  paid  within  the 
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year  is  made  to  include  taxes  paid  to  the 
United  States  as  income,  excess  profits,  or 
war  profits  taxes. 

The  secrecy  provision  of  the  income  tax 
law  was  changed  so  as  to  permit  informa- 
tion to  be  given  to  taxing  officials  under 
certain  restrictions. 

A  Soldier  Bonus  Inll  was  passed,  appro- 
priating to  each  soldier  in  the  late  war  a 
sum  equal  to  $10  for  each  month  of  ser- 
vice, minimum  to  be  $50.  This  amount 
was  not  to  exceed  $16,000,000  and  to  be 
collected  in  part  on  incomes  and  in  part 
from  property.  This  law  was  submitted 
to  a  vote  of  the  people  on  referendum  and 
was  endorsed  by  popular  vote  of  almost 
thJee  to  one. 

At  a  special  session  of  the  legislature 
called  for  that  purpose,  a  further  bonus 
bill  was  passed  appropriating  an  amount 
equal  to  one-fifth  of  the  original  bonus 
bill,  to  men  and  nurses  serving  in  the  late 
war,  for  educational  purposes,  such  law  to 
continue  in  force  for  five  years.  The  total 
amount  may  equal  the  amount  provided  by 
the  original  bonus  bill. 

Mr.  J.  Lord  Rigby,  Chief  of  the  Bureau 
of  Corporations  in  the  Department  of  the 
Auditor  General  of  Pennsylvania,  calls 
attention  to  three  acts  passed  by  the  last 
legislature,  having  to  do  with  the  more 
effective  collection  of  the  4  mill  tax  on 
loans  and  with  the  simplification  of  the 
method  of  assessment  thereof. 

Act  No.  374  provides  that  corporations 
shall  collect  and  pay  the  tax  on  obligations 
for  which  default  has  been  made  in  the 
payment  of  interest  in  past  years.  The 
courts  have  held  that  under  the  previous 
acts  a  tax  could  only  ])e  collected  for  the 
year  in  which  the  interest  was  paid.  Many 
corporations,  where  the  bonds  were  closely 
held,  made  default  for  two  or  more  years, 
and  then  paid  the  entire  unpaid  interest  in 
the  third  year,  thus  escaping  the  tax  for 
the  two  years  in  which  default  had  been 
made. 

Act  No.  375  amends  section  17  of  the 
Act  of  June  17,  1913,  P.  L.  507,  by  estab- 
lishing definitely  the  class  and  character 
of  obligations  of  corporations  which  are 
proposed  to  be  taxed. 

Act  No.  376  amends  section  18  of  the 
Act  of  June  17,  1913,  P.  L.  507,  by  defi- 
nite interpretation  of  what  constitutes 
doing  business  in   the  state  by   a   foreign 


corporation,  and  provides  a  method  for 
the  collection  of  tax  on  loans  of  foreign 
corporations  if  the  same  are  found  to  be 
taxable  under  the  present  law. 

().  K.  Sliimansky,  Secretary  of  the  Ohio 
State  Board  of  Commerce,  writes  that  the 
voters  of  that  state  are  again  to  pass  judg- 
ment on  the  subject  of  classifying  prop- 
erty for  purposes  of  taxation.  The  legis- 
lature has  submitted  to  the  people  a  pro- 
posed amendment,  which  amends  section  2 
of  article  XII,  to  read  as  follows: 

"  All  property  shall  be  taxed  by  such  rules  and 
methods  and  in  such  classes  as  may  be  provided 
by  law.  The  rules  and  methods  shall  be  uniform 
within  the  classes  so  established." 

In  November,  1918,  the  people  adopted 
an  amendment  providing  for  classification 
and  at  the  same  time  an  amendment  author- 
izing the  legislature  to  exempt  mortgages 
from  taxation.  The  courts  held  that  there 
was  a  conflict  in  the  adoption  of  the  amend- 
ments and  that  the  mortgage  exemption 
amendment  was  carried  because  it  received 
a  larger  majority  than  the  classification 
amendment. 

This  last  spring,  the  Ohio  General  As- 
sembly submitted  to  the  electors  the  pro- 
posed amendment  printed  above.  The 
Ohio  Taxpayers'  League  is  now  conduct- 
ing a  campaign  in  the  interest  of  the  classi- 
fication amendment  and  there  is  every  in- 
dication that  the  amendment  will  again  be 
approved  by  the  people.  The  proposal  is 
being  opposed  by  leaders  of  the  state 
grange,  who  argue  that  classification  will 
increase  the  tax  charge  .against  farm  lands. 
They  cite  isolated  cases  in  Kentucky  where 
under  classification  some  farmers  pay  more 
taxes  than  they  did  under  the  uniform  rule, 
but  do  not  take  into  consideration  the  fact 
that  the  tax  charge  as  a  whole  in  Kentucky 
against  real  estate  has  been  reduced  under 
classification  from  76  per  cent  to  57  per 
cent. 

We  are  indebted  to  W.  R.  Loyd  of  Ala- 
bama for  information  as  to  the  important 
tax  measure  adopted  by  the  legislature  at 
its  adjourned  session  recently  brought  to 
a  close.  This  measure  eml^races  in  one  act 
a  general  overhauling  of  the  revenue  acts 
heretofore  existing,  resulting  in  a  bill  of 
some  200  pages,  constituting  what  amounts 
to  a  tax  code.  All  property  is  to  be  as- 
sessed at  60  per  cent  of  its  full  value. 
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Important  administrative  changes  are 
made,  including  provisions  for  some  sixty- 
odd  new  offices.  County  tax  supervisors 
are  established  on  a  salaried  basis,  with 
power  over  local  assessments.  A  state  tax 
commission  is  created,  consisting  of  three 
members  appointed  by  the  governor  for 
terms  of  four  years,  with  adequate  powers. 

The  state  enters  upon  income  taxation 
through  the  enactment  of  a  complete  per- 
sonal income  tax  law  at  graduated  rates, 
applicable  to  residents  upon  their  entire  in- 
come, except  dividends  from  corporations 
which  are  also  made  subject  to  the  grad- 
uated income  tax.  Non-residents  are  also 
subject  to  tax  upon  income  from  sources 
within  the  state.  The  details  of  determin- 
ing income  and  many  other  features  follow 
the  New  York  law.  Exemptions  include 
rentals  from  real  or  personal  property, 
which  is  understood  to  be  required  by  a 
constitutional  provision.  All  taxes  are  al- 
lowed as  a  deduction.  A  reciprocal  credit 
for  income  taxes  is  allowed  a  non-resident. 
Withholding  from  personal  service  income 
is  provided  in  the  case  of  income  of  non- 
residents, as  in  the  New  York  law.  As 
before  stated,  the  tax  is  applied  at  grad- 
uated rates  to  corporations,  both  domestic 
and  foreign. 

The  law  is  placed  under  the  general 
supervision  of  the  tax  commission,  one 
member  of  which  is  to  be  appointed  In- 
come Tax  Supervisor.  County  supervisors, 
local  tax  assessors,  and  local  collectors 
assess  and  collect  the  tax. 

The  tax  is  divided,  after  deducting  com- 
missions to  the  local  collector,  25  per  cent 
to  the  county  where  the  taxpayer  resides, 
35  per  cent  to  the  municipality  and  the  bal- 
ance to  the  state.  In  its  original  form  the 
bill  provided  for  an  excess  profits  tax. 
This  was  strenuously  opposed  and  was 
dropped.  The  bill  carried  an  elaborate 
scheme  for  the  creation  of  district  tax 
courts,  but  it  is  understood  that  this  feature 
has  been  eliminated. 

An  elaborate  revision  of  the  license  taxes 
was  made,  with  increases  in  some  sched- 
ules, the  automobile  license  being  increased 
50  per  cent.  A  coal  and  iron  tonnage  tax 
was  levied  at  two  cents  per  ton  for  coal 
and  three  cents  for  iron  ore. 

It  is  estimated  that  the  new  laws  will 
raise  about  20  per  cent  additional  revenue 
for  the  state  and  from  10  per  cent  to  20 
per  cent  additional  for  the  counties. 


g-,^.. 


A  large  share  of  the  credit  for  shaping 
this  important  tax  legislation  is  under- 
stood to  be  due  to  the  persistent  efforts  of 
Governor  Kilby,  a  member  of  this  Asso- 
ciation. 

Secretary  Ives  of  the  Minnesota  com- 
mission thus  describes  the  recent  mine  tax 
agitation  in  that  state : 

"  For  the  second  time  within  a  decade 
the  iron  mining  interests  of  Minnesota 
have  been  relieved  from  the  burden  of  a 
so-called  tonnage  tax  through  the  inter- 
vention of  an  executive  veto.  At  an  extra 
session  of  the  legislature  which  was  called 
on  September  8th  to  enact  a  soldiers'  bonus 
law  and  provide  for  adequate  fire  preven- 
tion in  the  North  Woods  district,  a  bill 
was  passed  imposing  a  5  per  cent  super- 
tax on  the  net  value  of  all  iron  ore  mined 
in  the  state.  The  vote  in  the  House  was 
101  to  22  and  in  the  Senate  38  to  28. 
On  September  19th  this  act  was  vetoed  by 
Governor  Burnquist.  An  effort  to  rescind 
the  resolution  adopted  the  first  day  of  the 
session  fixing  September  19th  as  the  final 
day,  failed,  and  the  legislature  adjourned 
without  being  able  to  act  on  the  veto  mes- 
sage. 

Tonnage  tax  legislation,  so-called,  has 
been  before  every  session  of  the  Minnesota 
legislature,  with  one  exception,  since  1907. 
In  1909  a  bill  imposing  a  tax  of  from  two 
to  five  cents  per  ton  on  all  ore  mined,  the 
rate  depending  on  cjuality,  in  lieu  of  all 
other  taxes  for  state  purposes,  was  passed 
but  was  vetoed  by  Governor  Johnson.  At 
all  other  sessions  tonnage  tax  bills  have 
failed.  Last  spring  at  the  regular  session 
a  bill  imposing  a  tax  of  10  per  cent  on  the 
net  value  of  all  ore  mined,  was  defeated  in 
the  House  by  a  close  vote.  This  bill  dif- 
fered from  the  one  passed  at  the  special 
session  in  that  no  attempt  was  made  to  de- 
fine net  value.  As  the  measure  vetoed  is 
unique  in  many  particulars,  the  chief  pro- 
visions may  be  of  general  interest  to  tax 
students.     They  follow: 

"  Sec.  I.  Every  person,  copartnership,  associa- 
tion, joint  stock  company  or  corporation  engaged 
in  the  mining  or  production  in  this  state  of  iron 
ore  or  other  ores  shall  pay  to  the  State  of  Min- 
nesota, for  state  purposes  only,  a  tax  which,  ex- 
cept as  provided  in  Sec.  5  of  this  act,  shall  be  in 
addition  to  the  taxes  levied  and  collected  upon  an 
ad  valorem  basis  upon  such  mines  and  mining 
property  and  the  appurtenances  thereunto  belong- 
ing, equal  to  five  per  cent  of  the  value  of  all  ores 
produced  and  shipped  from  such  mine  and  mines; 
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said  tax  shall  become  due  and  payable  from  such 
person,  copartnership,  association,  joint  stock 
company,  or  corporation  on  June  1st  of  each  year 
for  the  calendar  year  covered  by  the  report 
thereupon  to  be  filed  as  hereinafter  provided." 

"  Sec.  2.  The  value  of  ore  for  the  purposes  of 
determining  the  amount  of  ta.xes  to  be  paid  under 
the  provisions  of  Section  i  of  this  act  shall  be 
ascertained  by  subtracting  from  the  prices  re- 
ceived, or  to  be  received,  for  the  ore  at  the  place 
of  sale. 

"  I.  The  cost  of  labor  for  separating  the  ore 
from  the  ore  deposit  and  placing  it  in  cars  for 
shipment  from  the  mine. 

"  2.  The  cost  of  washing  or  drying  such  ore,  if 
the  same  is  washed  or  dried. 

"  3.  The  cost  of  transporting  the  ore  from  the 
mine  to  the  place  of  sale. 

"4.  If  taken  from  open  pit  mines  an  amount 
for  each  ton  mined  equal  to  the  cost  of  removing 
the  overburden  divided  by  the  number  of  tons  of 
ore  uncovered ;  the  amount  of  ore  uncovered  to 
be  determined  by  the  Minnesota  Ta.\  Commission. 

"  5.  If  taken  from  underground  mines,  an 
amount  for  each  ton  of  ore  mined  equal  to  the 
cost  of  sinking  and  constructing  shafts  and  run- 
ning drifts  to  take  out  the  ore  divided  by  the 
number  of  tons  that  can  be  advantageously  taken 
out  through  such  drifts  and  shafts ;  the  number 
of  tons  of  ore  that  can  be  advantageously  taken 
out  in  each  such  case  to  be  determined  by  the 
Minnesota  Tax  Commission. 

"  In  all  cases  where  ore  is  smelted  before  sale 
or  disposed  of  otherwise  than  by  ordinary  sale, 
the  price  of  the  same  for  the  purposes  of  this  act 
shall  be  the  average  market  price  for  like  kinds 
and  grades  of  ore  during  the  calendar  year  in 
v.'hich  such  ore  was  mined." 

It  will  be  ob.served  that  in  effect  the  bill 
provided  for  a  flat  rate  income  tax  in  addi- 
tion to  all  ad  valorem  taxes  now  imposed, 
the  revenue  derived  to  be  used  for  state 
purposes  only.  The  method  of  determining 
the  "  value  "  of  the  ore  also  is  clearly  de- 
fined. 

It  was  provided,  however,  in  section  5. 
that  in  computing  the  tax  to  be  paid  under 
the  proposed  law,  the  Minnesota  Tax  Com- 
mission should  determine  the  amount  of 
taxes  a.ssessed  and  levied  on  an  ad  valorem 
basis  for  the  preceding  calendar  year  on 
the  taxable  value  of  the  ore  in  each  pro- 


ducing mine  and  in  each  stock  pile,  and 
deduct  from  the  total  found  to  be  due  on 
account  of  the  5  per  cent  super-tax  im- 
posed, an  amount  equal  to  the  taxes  so 
assessed  and  levied  on  an  ad  valorem  basis 
on  the  tonnage  shipped  from  such  produc- 
ing mine  or  from  any  such  stockpile  during 
the  calendar  year.  The  purpose  of  this 
section  was  to  impose  a  uniform  tax  on 
mined  ores  and  to  avoid  collecting  a  double 
tax  annually  on  such  ores. 

That  the  vast  iron-ore  deposits  in  north- 
ern Minnesota  are  a  state  heritage  and 
that  the  people  are  entitled  to  a  consider- 
able additional  revenue  from  this  source  on 
this  account  and  also  in  view  of  the  rapid 
depletion  of  the  merchantable  ore  bodies, 
was  the  chief  contention  of  the  proponents 
of  the  super-tax  measure. 

The  opposition  claimed  that  the  mines 
are  now  paying  a  super-tax,  in  that  ore  is 
assessed  at  50  per  cent  of  full  value  under 
the  classified  assessment  law  while  other 
property  is  assessed  at  from  25  to  40  per 
cent  of  full  value,  the  average  being  about 
33^3  per  cent.  Discrimination  against  the 
northern  part  of  the  state  and  in  favor  of 
the  agricultural  regions  to  the  south  and 
west  was  also  urged.  The  issue  is  still  a 
live  one  politically,  despite  the  Governor's 
veto  and  there  is  no  doubt  but  that  at  the 
1921  legislative  session  the  tonnage  tax 
fight  will  be  continued. 

Any  measure  that  is  passed  in  the  future 
and  receives  executive  approval  will  no 
doubt  be  tested  in  the  United  States  courts 
before  it  can  be  enforced. 

The  act  vetoed  would  have  produced 
estimated  additional  revenue  of  $3,750,000 
on  the  basis  of  an  annual  shipment  of  40,- 
000,000  tons.  This  year  the  mining  prop- 
erties of  the  state  paid  $13,048,053  in  ad 
valorem  taxes  for  all  purposes,  state  and 
local,  as  compared  with  $10,395,202  in 
1918. 


TAX  PROGRESS  IN  ARIZONA 


C.   M.   ZANDER 
An  address  at  the  .Seventh  Annual  .-\rizona  Tax  Conference,  held  at  Grand  Canyon,  Arizona 


We  are  meeting  here  in  the  El  Tovar 
Hotel  on  the  brink  of  the  world's  master- 
piece. There  is,  perhaps,  no  more  aus- 
picious place  in  the  United  .States  to  hold 
a   tax   conference.     Certainly   the  confer- 


ences held  here  have  far  surpassed  in  in- 
terest, attention  and  results  those  held  in 
any  other  part  of  the  state.  This  is  per- 
haps due  to  the  fact  that  here  amid  these 
inspiring  scenes  we  are  removed  from  all 


No.  I] 


OCTOBER,  1919 


13 


things  that  are  sordid — the  ideal  place  to 
consider  perhaps  the  profoundest  subject 
of  government.  Here  we  can  lift  our  eyes 
from  the  routine  and  look  at  the  subject  in 
the  perspective. 

We  often  hear  that  the  tax  question  is  a 
dry  matter,  but  if  v\e  stop  to  think  of  it 
we  will  realize  its  wonderful  significance. 
This  has  recently  been  impressed  upon  me 
again  in  my  attendance  upon  the  National 
Tax  Conference  held  in  Chicago  last 
month.  There  the  question  of  the  federal 
income  tax  absorbed  by  far  the  major  por- 
tion of  the  time. 

What  is  this  income  tax?  Perhaps  we 
can  more  fully  realize  what  it  is  by  step- 
ping back  in  history  a  period  and  studying 
the  subject  by  contrast.  In  this  country 
we  have  had  the  ad  valorem  tax  on  all 
physical  property,  including  real  estate, 
without  any  income  tax  as  a  companion. 
In  England  they  have  had  the  income  tax 
without  any  tax  upon  real  estate  as  a  com- 
panion. As  a  result  of  the  system  in  Eng- 
land a  very  large  idle  class  was  supported 
by  entailed  estates  consisting  of  the  major 
portion  of  the  land  of  the  domain  which 
paid  no  tax  to  the  government.  Not  hav- 
ing to  pay  any  tax,  great  portions  of  this 
land  produced  nothing  because  it  was  not 
necessary  to  earn  any  fixed  charges  and  the 
great  mass  of  the  English  people  were  de- 
tached from  a  freehold  independence  and 
irretrievably  fastened  to  the  soil.  As  a 
result  of  this  deplorable  situation  there  was 
established  in  that  country  a  class  of  para- 
sites, bigoted  and  undemocratic  on  one 
hand,  and  a  class  servile  and  undemocratic 
on  the  other  hand.  No  situation  could  be 
more  repugnant  to  a  free  people  than  this. 
The  House  of  Lords  was  the  bulwark  of 
this  system. 

There  must  certainly  have  been  the  hand 
of  Providence  directing  the  destiny  of  Eng- 
land when  the  great  Commoner,  Lloyd 
George,  started  on  his  path  of  glory  that 
was  to  save  the  British  Empire  and  per- 
haps the  entire  civilization  of  the  world 
from  destruction.  There  is  not  the  slight- 
est doubt  in  the  mind  of  any  student  of  the 
last  war  but  what  the  tax  reforms  forced 
by  Lloyd  George  upon  the  British  nation 
were  the  inspiration  that  solidified  the 
sturdy  yeomanry  of  that  country  behind  the 
leadership  of  the  great  Commoner.  This 
tax  reform  was  principally  the  levying  of  a 
tax  upon  all  land  and  estates  by  the  Im- 


perial British  Government.  The  issue  was 
carried  successfully  through  several  cam- 
paigns by  Lloyd  George  and  to  bring  it 
about,  the  House  of  Lords,  the  last  essence 
of  the  Norman  conquerors,  had  to  be  prac- 
tically abolished.  Since  this  tax  has  been 
imposed,  the  peerage  of  England  is  making 
feverish  haste  to  sell  off  these  lands  upon 
easy  terms  to  the  people  of  England. 

It  was  this  tremendously  and  bitterly 
fought  tax  reform  that  gave  Lloyd  George 
that  leadership  of  the  masses  of  the  people 
of  England  that  enabled  that  country  to 
put  up  the  gamest  fight  it  has  made  since 
its  defeat  by  William  the  Conqueror  in 
1066.  This  was  accomplished  by  taxation 
— which  we  sometimes  call  dry. 

In  this  country  the  record  reads  some- 
what the  reverse.  We  have  never  allowed 
any  entailed  estates  nor  have  we  ever  al- 
lowed any  real  estate  to  be  held  free  from 
tax  burdens,  thereby  permitting  large  do- 
mains to  be  held  in  idleness  away  from  the 
reach  of  the  people ;  but  we  have  not  had 
an  income  tax.  As  a  result,  we  have  seen 
tremendous  fortunes  created  and  handed 
down  from  generation  to  generation,  con- 
sisting of  intangible  personal  property 
arising  out  of  the  new  and  complicated 
methods  of  doing  business,  which  were 
more  easily  adaptable  to  unstable  govern- 
ment than  any  other  class  of  property,  and 
yet  which  paid  no  taxes  or  tribute  to  fed- 
eral, state  or  local  governments.  As  a  re- 
sult we  had  upon  the  one  hand  a  class  of 
people  restless  under  a  smarting  sense  of 
deep  injustice,  which  feeling  was  abundant 
capital  for  unreasoning  minds ;  and  upon 
the  other  hand  a  class  of  people  becoming 
more  and  more  autocratic  because  they  re- 
tained the  essence  of  autocracy,  and  becom- 
ing less  and  less  democratic  because  they 
less  and  less  performed  the  greatest  re- 
quirement of  democracy,  namely,  the  con- 
tribution from  their  wealth  for  purposes 
of  democracy. 

The  addition  of  the  federal  income  tax 
to  the  tax  system  of  the  United  States  was 
brought  about  just  before  the  great  war, 
and  for  the  first  time  a  just  and  equitable 
distribution  of  the  tax  burdens  of  the  coun- 
try was  had.  When  you  have  equality  in 
taxation  you  have  a  willingness  upon  the 
great  part  of  the  people  to  contribute  of 
their  substance  without  stint  for  a  cause 
that  is  worthy.  This  is  just  what  made  it 
possible  for  the  world  to  witness  the  most 


14 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  V 


stupendous  contribution  of  wealth  by  a 
united  and  unanimous  democracy  for  a 
cau.se  that  to  it  was  more  altruistic  than  it 
was  to  any  other  nation  involved.  Can 
anyone  say  in  the  face  of  these  things  that 
taxation  is  dry? 

The  equitable  distribution  of  taxes  means 
as  much  for  the  states  as  it  does  for  the 
nation,  and  that  is  where  we  come  in.  That 
we  have  made  progress  can  be  measured 
perhaps  in  several  ways.  One  of  these 
ways  is  to  attend  the  National  Tax  Confer- 
ence. I  wish  every  county  assessor  in  the 
state  of  Arizona  could  attend  at  least  one 
National  Tax  Conference,  and  I  thor- 
oughly believe  that  each  county  could  well 
afford  to  pay  the  expenses  of  that  attend- 
ance so  that  every  assessor  could  by  con- 
trast find  himself.  The  state  of  Colorado 
had  eleven  assessors  in  attendance  upon  the 
last  conference  ;  Arizona  had  one. 

A  great  many  states  wonder  how  we 
accomplish  so  much.  Great  and  wealthy 
and  old-established  commonwealths  stand 
in  humble  respect  to  the  state  of  Arizona, 
and  devoutly  hope  that  the  day  may  come 
when  they  can  do  as  well.  The  thing  that 
these  older  states  cannot  understand  is  the 
wonderful  team-play  of  the  assessors  in 
Arizona.  The  more  I  learn  of  the  difficul- 
ties of  the  states  that  are  backward,  the 
more  I  appreciate  what  team-play  has  done 
for  Arizona,  and  this  esprit  de  corps  is  due 
entirely  to  these  tax  conferences  we  hold 
every  year.  Under  our  system  of  taxation 
there  is  no  chance  of  making  any  progress 
without  the  splendid  spirit  of  the  meml^ers 
of  these  conferences. 

Another  way  to  measure  our  progress  is 
to  note  the  spirit  with  which  the  people  of 
Arizona  contribute  taxes  for  public  im- 
provements, education  and  social  better- 
ment. Almost  coincident  with  the  advent 
of  better  equalization  of  taxes  in  Arizona 
has  l)ecn  a  remarkable  expansion  of  pu]:)lic 
expenditures, — and  I  want  to  say  right  here 
that  it  is  not  the  policy  of  an  enlightened 
people  in  this  day  to  keep  down  public  ex- 
penditures to  the  irreducible  minimum.  I 
want  to  call  your  attention  to  the  fact  that 
wherever  you  find  a  state  in  the  United 
States  that  has  made  real  progress  towards 
equality  of  taxation  you  will  find  a  state 
that  is  very  progressive,  a  state  that  spends 
large  sums  for  the  general  benefit  and  ad- 
vancement of  its  citizens ;  and  conversely, 
wherever  you  find  a  state  that  is  not  making 


much  of  an  effort  to  raise  the  standard  of 
life  of  the  general  average  of  the  citizens 
\-ou  will  find  a  state  that  is  very  backward 
in  the  distribution  of  its  tax  burdens. 

This  general  statement  will  apply  par- 
ticularly to  Arizona.  Is  there  a  state  that 
has  spent  more  money  for  roads  per  capita 
or  according  to  its  wealth  in  the  same 
length  of  time  than  has  Arizona?  Is  there 
a  state  that  is  putting  more  money  into  its 
school  system  than  is  Arizona?  Is  there  a 
state  that  is  giving  as  much  attention  to 
the  social  protection  and  the  development 
of  its  citizens  than  is  the  state  of  Arizona? 
Very  few.  \Vliy  is  it?  Other  states  have 
wealth,  other  states  have  the  same  class  of 
citizens.  Undoubtedly  the  answer  is  equi- 
table taxation.  I  think  I  may  cite  to  you 
another  remarkable  incident  that  will  em- 
phasize the  progress  we  are  making. 

It  is  the  common  remark  generally  ac- 
cepted as  a  fact  by  all  that  the  farmer  is 
the  slowest  citizen  there  is  to  vote  a  tax 
ujjon  himself.  The  farmers  of  Maricopa 
County  have  had  that  reputation  all  over 
tile  rest  of  the  state.  For  a  time  they  took 
this  position  through  a  feeling  that  the  tax 
when  voted  would  be  unfairly  distributed. 
Recently  they  have  voted  a  burden  of  four 
million  dollars  upon  themselves  for  good 
roads,  and  the  remarkable  thing  about  that 
vote  was  that  in  nearly  all  the  farming  pre- 
cincts the  vote  was  almost  unanimous. 
These  same  farmers  always  heretofore  re- 
fused to  consider  any  tax  burden  of  such 
relative  size.  Other  eijually  enlightened 
farmers  and  other  equally  wealthy  districts 
are  needing  roads  equally  as  badly  as  they 
need  them  in  Maricopa  County,  and  yet 
they  refuse  to  incur  the  burden  and  will 
refuse  for  years  to  come,  or,  in  my  judg- 
ment, until  their  whole  attitude  is  changed 
i)y  change  in  the  tax  burdens.  This  is  the 
record  so  far.  In  the  light  of  these  facts 
should  anyone  say  the  subject  is  dry? 

And  what  of  the  future?  Shall  we  call 
it  a  good  job  and  quit?  I  think  hardly. 
.Arizona  is  a  state  possessing  a  most  mar- 
velous climate,  endowed  with  unlimited  re- 
sources yet  undeveloped.  We  have  here  the 
mountain,  and  the  plain,  and  the  variety  of 
iiidustries  and  life  that  makes  an  ideal  set- 
ting for  a  broad,  fearless  and  enlightened 
|)eople.  If  we  distribute  the  l)urden  of 
taxation  fearlessly  and  equitably,  the 
people,  through  one  fiscal  policy  or  an- 
other, will  make  available  the  funds  neces- 
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sary  to  develop  all  the  material  resources 
of  the  state.  And  more  than  that,  the  sense 
of  justice  superinduced  by  just  taxation 
will  be  reflected  in  a  near  approach  to 
democratic    relations,    in    business,    society 


and  religion  —  fundamentals  necessary  be- 
fore any  people  can  become  strong,  endur- 
ing and  contented.  This  is  taxation — which 
we  sometimes  call  dry.  Is  the  job  worth 
while  ? 


REMOVING  THE  DEBT  INCUBUS  BY  A 
"CAPITAL  LEVY" 


A.  I^I.  SAKOLSKI 


The  gross  indebtedness  of  the  civilized 
nations  has  risen  in  four  years  from  27  to 
over  250  billions  of  dollars.  This  tre- 
mendous debt  burden  promises  to  be  a 
serious  political  and  economic  factor  in  the 
world's  future  progress.  It  is  an  incubus 
that  is  not  yet  fully  grown ;  yet  the  richest 
and  strongest  among  the  nations  are  con- 
sidering radical  proposals  to  cast  it  off 
once  and  for  all.  Russia's  and  Hungary's 
threatened  debt  repudiation,  France's 
clamor  for  German  indemnities  to  pay  for 
both  her  losses  and  her  borrowings,  and  the 
recent  proposals  in  Great  Britain  that 
wealth  be  proscripted  to  redeem  the  nation's 
war  bonds,  are  indications  that  govern- 
ments, like  corporations,  occasionally  re- 
quire financial  "  reorganizations  "  to  keep 
going.  There  are  no  international  bank- 
ruptcy courts,  so  that  each  nation  must 
settle  accounts  with  creditors  in  accordance 
with  its  own  ideas  of  integrity  and  justice. 

A  scheme  of  national  debt  cancellation 
through  a  special  levy  on  physical  wealth 
now  has  the  support  of  the  British  Labor 
party.  It  was  first  proposed  more  than 
two  years  ago  by  the  Fabian  Socialists  and 
has  been  seriously  considered  by  British 
economists.^  There  is  yet  no  general  agree- 
ment as  to  the  limits  of  the  proposal.  Mr. 
Sidney  Webb,  the  renowned  Fabian,  would 
have  the  government  appropriate  only  pro- 
ductive wealth.  Mr.  F.  W.  Pethick  Law- 
rence demands  a  more  sweeping  sequestra- 
tion. He  would  have  all  material  goods, 
whether  productive  or  non-productive,  con- 
tribute pro  rata  towards  national  debt  re- 
demption. The  state  would  not  only  levy 
on  income  producing  property  such  as 
lands,  factories,  ships,  railways  and  invest- 

1  See  The  Economic  Journal,  March,  June  and 
September,  1918;  also  Professor  Seligman's  article 
"  Post-bellum  Fiscal  Projects  in  Great  Britain 
and  France  ",  in  the  Bulletin,  Dec.  1918. 


ments,  but  also  on  personal  chattels  as  fur- 
niture, jewelry,  pleasure  cars  and  clothing. 
As  the  taxpayer  has  the  option  of  paying 
in  cash  or  in  goods,  a  millionaire  could 
surrender  a  Van  Dyke  or  a  Rembrandt,  and 
less  opulent  denizens  may  contribute  their 
rocking  chairs  or  waistcoats.  It  is  assumed 
that  the  government  will  be  able  to  dispose 
of  the  property  for  cash,  but  it  is  not  so 
readily  conceivable  that  values  can  be  main- 
tained during  a  period  of  general  property 
dissolution.  The  supporters  of  the  "  spec- 
ial levy  "  proposition  are  mindful  of  this 
situation,  for  notwithstanding  their  advo- 
cacy of  a  single  toll  "  once  and  for  all  " 
they  would  permit  a  partial  pajTnent  system 
when  these  pavments  are  secured  by  a  prop- 
erty pledge.  The  state  is  thus  made  a  uni- 
versal mortgagee  as  pitiless,  perhaps,  as 
the  rich  rascals  in  the  old-fashioned  dime 
novels. 

Many  specious  arguments  are  offered  in 
support  of  the  "capital  levy"  theory.  It 
aims  primarily  to  avert  burdensome  future 
taxation  that  falls  more  heavily  on  those 
who  fought  and  suffered  than  on  those  who 
amassed  wealth  because  of  the  war.  The 
huge  national  interest  burden  which  bene- 
fits the  wealthy  classes  at  the  expense  of  the 
others  will  also  be  eliminated.  Since  the 
proposed  "  levy  "  is  to  be  "  steeply  grad- 
uated "  in  the  manner  of  income  tax  exac- 
tions, it  will  tend  to  promote  a  more  equal 
wealth  distribution  without  sul)verting  the 
equality  of  sacrifice  taxation  ideal. 

These  contentions  are  open  to  serious 
criticism.  Even  assuming  that  it  is  entirely 
feasible  to  segregate  and  apportion  all 
forms  of  physical  wealth  by  state  seques- 
tration, the  scheme,  unless  carefully  ad- 
ministered, is  most  inequitable.  The  pos- 
session of  property  is  no  gauge  of  ability 
to  pay.  This  is  axiomatic  and  is  manifest 
in  the  trend  of  modem  taxation  away  from 
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a  property  toward  an  income  basis.  The 
appropriation  of  physical  wealth  by  the 
state,  taxes  the  thrifty  but  allows  the  spend- 
thrifts enjoying  large  professional  incomes 
to  escape.  It  handicaps  business  but  does 
not  directly  fall  on  the  professional  and 
salaried  classes.  A  conscription  of  "earned" 
incomes  might  go  hand  in  hand  with  a 
property  assessment,  but  it  is  a  difficult 
taxation  problem  to  make  these  two  schemes 
operate  concomitantly.  Income  from  ser- 
vices and  income  from  investments — these 
two  constituting  "  earned "  and  "  un- 
earned "  incomes  respectively — are  drawn 
largely  from  the  same  source,  viz :  indus- 
trial undertakings.  The  state,  however, 
reaps  the  full  value  of  an  income  tax  re- 
turn, whereas  a  sequestration  of  phvsical 
property  is  likely  to  create  widespread  de- 
preciation that  may  render  the  specified 
goods  received  almost  worthless. 

The  conversion  of  the  capital  levy  from 
a  surrender  of  physical  property  to  a  cash 
equivalent,  payaljle  in  instalments,  has  all 
the  disadvantages  and  none  of  the  advan- 
tages of  a  simple  tax  proposition.  If  the 
sequestered  property  is  permitted  to  be 
held  privately  under  a  government  lien,  the 
periodical  cash  payments  on  account  of 
principal  would  be  transferring  the  debt 
burden  from  the  state  to  the  individual. 
The  interest  cost  of  the  public  debt  would 


still  remain  and  without  the  check  on  gov- 
ernment extravagance  that  accompanies  a 
large  national  debt. 

A  careful  analysis  of  the  "  capital  levy  " 
idea  leads  to  the  conclusion  that  in  its  prac- 
tical application  it  would  not  differ  essen- 
tially from  income  taxation.  As  John 
Stuart  Mill  pointed  out  more  than  fifty 
years  ago  it  "  would  be  merely  surrender- 
ing to  a  creditor  the  principal  sum,  the 
whole  annual  proceeds  of  which  were  al- 
ready his  by  law  and  would  be  equivalent 
to  what  a  land  owner  does  when  he  sells 
part  of  his  estate  to  free  the  remainder 
from  mortgage." 

The  idea,  moreover,  is  not  new.  It  was 
proposed  by  Hutcheson,  Asgill,  Barbier, 
and  Hooke  in  the  eighteenth  century.  Ri- 
cardo  discussed  it  thoroughly  in  1852  in 
his  "  Essay  on  the  Funding  System."  The 
French  chocolate  king  Menier,  in  1874 
strongly  advocated  wealth  conscription  in 
his  pamphlet  "  L'impot  sur  le  capital."  Its 
revival  at  this  late  day,  however,  is  prob- 
ably receiving  more  consideration  than  for- 
merly, largely  because  of  the  success  of 
New  Zealand  and  Australia  in  imposing  a 
minimum  quota  under  penalty,  for  sub- 
scription to  war  loans.  Whether  a  logical 
result  of  forced  subscription  is  forced  can- 
cellation is  still  to  be  determined. 


TAX  JURISDICTION  OF  LITTORAL  STATES  TO  THE 

THREE-MILE  LIMIT 


MARTIN  SAXE 


In  1917  the  New  York  State  Tax  Com- 
mission, in  the  exercise  of  its  functions 
under  the  Tax  Law,  assessed  the  special 
franchise  property  of  the  Atlantic  cable 
companies,  incorporated  in  New  York 
under  the  Telegraph  Companies  Act,  hav- 
ing their  terminals  in  New  York  City,  and 
included  the  submarine  cables  extending 
from  low-water  mark  oceanward  to  the 
three-mile  limit. 

The  New  York  Tax  Law  includes  in  the 
definition  of  "  rca!  estate " ,  the  value  of 
the  right  or  authority  to  construct,  main- 
tain and  operate  tangible  property  "  sit- 
uated in,  upon,  under  or  above  any  street, 
highway,  public  place  or  public  waters"; 
the  right  or  authority  is  defined  as  a 
"  special  franchise  "  and  the  tangible  prop- 


erty so  situated  and  used  in  connection 
therewith  is  taxed  as  a  part  of  such  special 
franchise.  The  state  tax  commission  is 
the  assessing  body  for  special  franchises, 
the  assessments  being  certified  to  the  tax 
districts  in  which  the  special  franchises 
are  located  and  entered  by  the  local  author- 
ities upon  the  tax  district  rolls  for  real- 
estate  assessments. 

The  assessment  of  the  Atlantic  cables  to 
tlie  three-mile  limit  in  the  ocean  presented 
tlie  interesting  questions  of  whether  the 
construction,  maintenance  and  operation  of 
a  .submarine  cable  from  low-water  mark  to 
the  three-mile  limit  is  a  special  franchise, 
and  w'hether  the  land  under  water  from  the 
low-water  mark  of  the  Atlantic  shore  of 
New  York  City  to  the  three-mile  limit  is 
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part  of  the  tax  district  of  the  City  of  New 
York. 

The  New  York  courts  have  held  that  the 
so-called  Telegraph  Companies  Act  of  1848 
conferred  upon  companies  incorporated 
under  it  a  taxable  special  franchise,  by 
authorizing  such  corporations  to  construct 
telegraph  lines  "  upon,  over  or  under  any 
public  roads,  streets  and  highways,  and 
through,  across  or  under  any  of  the  ti'aters 
ivithin  the  limits  of  this  State."  {Peo.  ex 
rel.  Postal  Telcgraph-Cahle  Company  v. 
Tax  Commission,  181  App.  Div.  777  ;  aff'd 
224  N.  Y.  167.) 

In  Hardin  v.  Jordan.  140  U.  S.  371,  the 
Supreme  Court,  by  Mr.  Justice  Bradley, 
said  (p.  381)  : 

"  With  regard  to  grants  of  the  government  for 
lands  bordering  on  tide  water,  it  has  been  dis- 
tinctly settled  that  they  only  extend  to  high-water 
mark,  and  that  the  title  to  the  shore  and  lands 
under  water  in  front  of  lands  so  granted  enures 
to  the  State  within  which  they  are  situated,  if  a 
State  has  been  organized  and  established  there. 
Such  title  to  the  shore  and  lands  under  water  is 
regarded  as  incidental  to  the  sovereignty  of  the 
State — a  portion  of  the  royalties  belonging  thereto 
and  held  in  trust  for  the  public  purposes  of  navi- 
gation and  fishery  —  and  cannot  be  retained  or 
granted  out  to  individuals  by  the  United  States. 
Pollard  v.  Hagan,  3  How.,  212;  Good  title  v. 
Kibbe,  9  How.,  471  ;  Weber  v.  Harbor  Commis- 
sioners, 18  Wall.,  57.  Such  title  being  in  the 
State,  the  lands  are  subject  to  state  regulation  and 
control,  under  the  condition,  however,  of  not  in- 
terfering with  the  regulations  which  may  be  made 
by  Congress  with  regard  to  public  navigation  and 
commerce.  The  State  may  even  dispose  of  the 
usufruct  of  such  lands,  as  is  frequently  done  by 
leasing  oyster  beds  in  them,  and  granting  fish- 
eries in  particular  localities;  also,  by  the  reclama- 
tion of  submerged  flats  and  the  erection  of  wharves 
and  piers  and  other  adventitious  aids  of  com- 
merce. Sometimes  large  areas  so  reclaimed  are 
occupied  by  cities,  and  are  put  to  other  public  or 
private  uses,  state  control  and  ownership  therein 
being  supreme,  subject  only  to  the  paramount 
authority  of  Congress  in  making  regulations  of 
commerce,  and  in  subjecting  the  lands  to  the 
necessities  and  uses  of  commerce.  See  Manchester 
V.  Massachusetts,  139  U.  S.,  240;  Smith  v.  Mary- 
land, 18  How.,  McCready  v.  Virginia.  94  U.  S., 
391;  Martin  v.  VVaddell,  16  Pet.,  367;  Den  v. 
Jersey  Co.,  15  How.,  426." 

Marichester  v.  Massachusetts,  139  U.  S. 
240,  thus  cited  by  Mr.  Justice  Bradley,  is 
perhaps  the  leading  case  on  this  subject. 
Manchester,  the  plaintiff-in-error  in  that 
case,  had  been  fined  by  a  criminal  court  of 
Massachusetts  for  violation  of  an  act  of 
the  Massachusetts  Legislature  for  the  pro- 
tection of  fisheries  in  Buzzard's  Bay.  It 
appeared   that  he  was  fishing   at   a  point 


about  a  mile  and  a  quarter  from  the  shore. 
The  Trial  Judge  instructed  the  jury  (p. 
245)  : 

"  That  the  place  where  the  acts  of  the  defend- 
ant were  committed,  being  within  a  marine  league 
from  the  shore  at  low-water  mark,  was  within  the 
jurisdiction  of  the  Commonwealth." 

In  the  United  States  Supreme  Court  the 
judgment  of  the  Massachusetts  Court  was 
sought  to  be  reversed  on  the  ground  that 
the  statute  of  Massachusetts  extending  the 
territorial  jurisdiction  of  that  state  to  the 
three-mile  limit  was  repugnant  to  the  fed- 
eral constitution  and  the  laws  of  the  United 
States,  both  by  reason  of  exclusive  control 
by  the  federal  government  of  ocean  fish- 
eries, and  also  the  exclusive  character  of 
the  judicial  power  of  the  United  States  in 
all  cases  of  admiralty  and  maritime  juris- 
diction. In  overruling  this  contention,  the 
Supreme  Court,  by  Mr.  Justice  Blatchford, 
said : 

".  .  .  .  By  the  definitive  treaty  of  peace  of 
September  3,  1783,  between  the  United  States  and 
Great  Britain  (8  Stat.,  81),  His  Brittanic  Maj- 
esty acknowledged  the  United  States,  of  which 
Massachusetts  Bay  was  one,  to  be  free,  sovereign 
and  independent  States,  and  declared  that  he 
treated  with  them  as  such,  and,  for  himself,  his 
heirs  and  successors,  relinquished  all  claims  to  the 
government,  propriety  and  territorial  rights  of  the 
same  and  every  part  thereof.  Therefore,  if  Massa- 
chusetts had  continued  to  be  an  independent  na- 
tion, her  boundaries  on  the  sea,  as  defined  by  her 
statutes,  would  unquestionably  be  acknowledged 
by  all  foreign  nations,  and  her  right  to  control  the 
fisheries  within  those  boundaries  would  be  con- 
ceded."     (pp.   256-257). 

"  We  think  it  must  be  regarded  as  established 
that,  as  between  nations,  the  minimum  limit  of  the 
territorial  jurisdiction  of  a  nation  over  tide- 
waters is  a  marine  league  from  its  coast ;  .  .  . 
and  that  included  in  this  territorial  jurisdiction  is 
the  right  of  control  over  fisheries,  whether  the 
fish  be  migratory,  free-swimming  fish,  or  free- 
moving  fish,  or  fish  attached  to  or  embedded  in 
the  soil.  The  open  sea  within  this  limit  is,  of 
course,  subject  to  the  common  rights  of  naviga- 
tion; and  all  governments,  for  the  purpose  of  self- 
protection  in  time  of  war  or  for  the  prevention  of 
frauds  on  its  revenue,  e.xercise  an  authority  be- 
yond this  limit."     (p.  258). 

"  It  is  further  contended  that  by  the  Constitu- 
tion of  the  United  States  the  judicial  power  of 
the  United  States  extends  to  all  cases  of  admiralty 
and  maritime  jurisdiction,  and  is  exclusive;  that 
this  case  is  within  such  jurisdiction;  and  that 
therefore  the  courts  of  Massachusetts  have  no 
jurisdiction  over  it.  In  McCready  v.  Virginia,  94 
U.  S.,  391,  the  question  involved  was,  whether 
the  State  of  Virginia  could  prohibit  the  citizens 
of  other  States  from  planting  oysters  in  Ware 
River,  a  stream  in  Virginia  where  the  tide  ebbed 
and  flowed,  when  her  own  citizens  had  that  privi- 
lege.    In  that  case  it  was  said,  that  the  principle 
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had  long  beeit  settled  in  this  court,  that  each  State 
owns  the  beds  of  all  tide-waters  within  its  juris- 
diction, unless  they  have  been  granted  away ;  and 
that,  in  like  manner,  the  States  own  the  tide- 
7vaters  themselves  and  the  fish  in  them,  so  far  as 
they  are  capable  of  ownership  while  runninp:; 
and  this  court  added,  in  its  opinion :  '  The  title 
thus  held  is  subject  to  the  i^aramount  right  of 
navigation,  the  regulation  of  which,  in  respect  to 
foreign  and  interstate  commerce,  has  been  granted 
to  the  United  States.  There  has  been,  however, 
no  such  grants  of  power  over  the  fisheries.  These 
remain  under  the  exclusive  control  of  the  State, 
which  has  consequently  the  right,  in  its  discretion, 
to  appropriate  its  tidewaters  and  their  beds  to  be 
used  by  its  people  as  a  common  for  taking  and 
cultivating  fish,  so  far  as  it  may  be  done  without 
obstructing  navigation.  Such  an  appropriation  is 
in  effect  nothing  more  than  a  regulation  of  the 
use  by  the  people  of  their  common  property. 
The  right  7vhick  the  people  of  the  State  thus 
acquire  comes  not  from  their  citizenship  alone, 
but  from  their  citizenship  and  property  combined. 
It  is,  in  fact,  a  property  right,  and  not  a  mere 
privilege  or  immunity  of  citizenship.' "  (pp.  259- 
260). 

".  .  .  The  extent  of  the  territorial  jurisdiction 
of  Massachusetts  over  the  sea  adjacent  to  its 
coast  is  that  of  an  independent  nation  ;  and,  ex- 
cept so  far  as  any  right  of  control  over  this  terri- 
tory has  been  granted  to  the  United  States,  this 
control  remains  with  the  State."     (p.  264). 

In  Wheat.  Int.  Law,  §  177,  the  mari- 
time territorial  jurisdiction  of  an  independ- 
ent nation  is  defined  as  follows : 

"The  maritime  territory  of  every  state  extends 
to  the  ports,  harbors,  bays,  mouths  of  rivers,  and 
adjacent  parts  of  the  sea  inclosed  by  headlands, 
belonging  to  the  same  state.  The  general  usage 
of  nations  superadds  to  this  extent  of  territorial 
jurisdiction  a  distance  of  a  marine  league,  or  as 
far  as  a  cannon  shot  will  reach  from  the  shore 
along  the  coasts  of  the  state.  Within  these  limits 
its  rights  of  property  and  territorial  jurisdiction 
are  absolute  and  exclude  those  of  every  other 
nation." 

And  in  Kent's  Commentaries  it  is  laid 
down  that : 

"  According  to  the  current  of  modern  author- 
ity, the  general  territorial  jurisdiction  extends 
into  the  sea  as  far  as  a  cannon  shot  will  reach, 
and  no  further,  and  this  is  generally  calculated  to 
be  a  marine  league.  .  .  ." 

In  People  v.  A'rti'  York  and  Stat  en  Is- 
land Ferry  Company^  68  N.  Y.  71,  the 
Court,  by  Andrews,  J.,  said   (pp.  11 -IS)  : 

".  .  .  The  title  to  lands  under  tidewaters  in 
this  country  which  before  the  revolution  was 
vested  in  the  king,  became,  upon  the  separation 
of  the  colonies,  vested  in  the  .States  within  which 
they  were  situated.  The  people  of  the  State  in 
their  right  of  sovereignty  succeeded  to  the  royal 
title,  and  through  the  legislature  '  may  exercise 
the  same  powers,  which  previous  to  the  revolu- 
tion, could  have  been  exercised  by  the  king  alone, 


or  by  him  in  conjunction  with  parliament;  sub- 
ject only  to  those  restrictions  which  have  been 
imposed  by  the  Constitution  of  the  State,  and  of 
the  United  States'  (Chancellor  in  Lansing  v. 
Smith,  4  Wend.,  9).  The  public  right  in  navi- 
gable waters  was  in  no  way  affected  or  impaired 
by  the  change  of  title.  The  State,  in  place  of  the 
crown,  holds  the  title,  as  trustee  of  a  i^ublic  trust, 
but  the  legislature  may,  as  the  representative  of 
the  people,  grant  the  soil,  or  confer  an  exclusive 
l^rivilege  in  tidewaters,  or  authorize  a  use  incon- 
sistent with  the  public  right,  subject  to  the  para- 
mount control  of  congress,  through  laws  passed, 
in  pursuance  of  the  power  to  regulate  commerce, 
given  by  the  federal  Constitution.  (Rogers  v. 
Jones,  I  Wend.,  261 ;  Gould  v.  H.  R.  R.  R.  Co.,  6 
N.  Y.,  522;  The  People  v.  Tibbetis,  19  N.  Y. 
523)." 

Following  People  v.  New  York  and 
Staten  Island  Ferry  Company,  supra,  the 
Appellate  Division,  Second  Department,  in 
C onsumers  Coal  and  Ice  Company  v.  City 
of  Netv  York,  181  App.  Div.  388,  said  at 
page  394 : 

"  Whether  public  waters  are  within  bays  or  the 
tkree-mile  limit  on  the  open  sea,  they  are  subject 
to  the  municipal  law,  within  the  exercise  of  the 
jiaramount  right  of  Congress  to  regulate  com- 
merce, and  the  State  through  the  Legislature, 
within  such  limitation,  may  'confer  an  exclusive 
jirivilege  in  tidewaters,  or  authorize  a  use  incon- 
sistent with  the  public  right '  {People  v.  New 
York  and  Staten  Island  Ferry  Co.,  68  N.  Y.,  78)." 

There  are  numerous  expressions  in  the 
decisions  and  in  the  text  books  in  addition 
to  those  cited  which  uphold  the  doctrine 
that  the  territorial  jurisdiction  of  each  state 
of  the  Union  having  a  coast  line  extends 
oceanward  to  the  three-mile  limit. 

Thus  in  Shively  v.  Botvlby,  152  U.  S.  1, 
the  Court,  by  Mr.  Justice  Gray,  said  at 
pages  14-15  : 

"  The  various  charters  granted  by  different 
monarchs  of  the  Stuart  dynasty  for  large  tracts 
of  territory  on  the  Atlantic  coast  conveyed  to  the 
grantees  both  the  territory  described  and  the 
powers  of  government,  including  the  jiroperty 
and  the  dominion  of  lands  under  tide-waters. 
And  upon  the  American  Revolution,  all  the  rights 
of  the  Crown  and  of  Parliament  vested  in  the 
several  States,  subject  to  the  rights  surrendered  to 
the  national  government  by  the  Constitution  of 
the  United  States."  .Tohnson  v.  Mcintosh,  8 
Wheat.,  543,  595 ;  Martin  v.  Waddell,  16  Pet., 
367,  408-410,  414;  Commoniaealth  v.  Roxbury,  9 
(I  ray,  451,  478-481  ;  Stcens  v.  Pater  son  ^^  Neiv- 
ork  Railroad,  5  Vroom  (34  N.  J.  Law),  532; 
People  V.  New  York  and  Staten  Island  Ferry,  68 
X.  Y.,  71. 

Again  at  pages  20-21  : 

"  In  New  York,  it  was  long  considered  as  set- 
tled law  that  the  State  succeeded  to  all  the  rights 
I'f  the  Crown  and  Parliament  of  England  in  lands 
unrler  tide  waters.  .  .  ." 
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In  Kfiis^/it  V.  United  States  Land  Asso- 
ciation, 142  U.  S.  161,  the  Supreme  Court 
said  at  page  183  : 

"  It  is  the  settled  rule  of  law  in  this  Court  that 
absolute  property  in  and  dominion  in  and  sov- 
ereignty over,  the  soils  under  the  tide  waters  in 
the  original  states  were  reserved  to  the  several 
states." 

And  in  St.  Clair  v.  Livingston,  23  Wall 
46,  the  court  said  (p.  68)  : 

"  By  the  American  Revolution  the  people  of 
each  state,  in  their  sovereign  character,  acquired 
the  absolute  right  of  all  their  navigable  waters 
and  the  soil  under  them.  The  shores  of  navi- 
gable waters  and  the  soil  under  them  were  not 
granted  by  the  Constitution  to  the  United  States, 
but  were  reserved  to  the  States  respectively." 

See  also  :  Gould  on  Waters,  3rd  Edition, 
p.  4;  American  and  English  Encyclopedia 
of  Laic,  Vol.  XVI,  p.  1132,  Vol.  XXI,  p. 
430;  People  v.  Steeplechase  Park  Co.,  218 
N.  Y.  459. 

It  is  only  as  regards  claims  to  jurisdic- 
tion beyond  the  three-mile  limit  that  there 
has  been  uncertainty  or  lack  of  consensus 
of  opinion  at  times  giving  rise  to  doubt  or 
controversy  in  respect  of  which  the  courts 
have  held  themselves  bound  to  follow  the 
view  taken  by  the  political  department. 

Concerning  littoral  waters  included 
within  the  three-mile  limit,  however,  the 
doctrine  affirming  this  extent  of  jurisdic- 
tion in  each  state  or  nation  had  been  thor- 
oughly recognized  as  a  doctrine  of  inter- 
national law  by  the  time  the  United  States 
became  a  nation.  In  view  of  the  distribu- 
tion of  powers  between  the  federal  and 
state  governments  in  this  country,  the  as- 
sertion of  territorial  jurisdiction  to  the 
three-mile  limit  involved  conversations  or 
negotiations  with  foreign  countries,  and, 
therefore,  devolved  upon  the  national  gov- 
ernment even  though  the  territory  in  re- 
spect of  which  the  right  was  asserted  be- 
longed to  the  states. 

Professor  Moore  in  his  International 
Law  Digest,  Volume  I,  pages  701  to  721. 
shows  that  the  federal  government  has  con- 
sistently, ever  since  1796,  asserted  the  limit 
of  one  sea  league  as  included  within  our 
territorial  seas.  Professor  Moore  quotes  a 
letter  of  Secretary  of  State  Bayard  to  Mr. 
Manning,  Secretary'  of  the  Treasury,  dated 
May  28,  1866,  in  which,  after  reviewing 
the  various  precedents,  beginning  with  a 
letter  of  Mr.  Jefferson  when  Secretary  of 
State  on  November  8,    1793,  to  the  Min- 


ister of  Great  Britain,  and  a  circular  of 
November  10,  1793,  to  the  United  States 
District  Attorneys,  both  affirming  the  three- 
mile-limit  doctrine,  Mr.  Bayard  summar- 
izes the  precedents  as  follows,  at  page  720: 

"  We  may,  therefore,  regard  it  as  settled  that, 
so  far  as  concerns  the  eastern  coast  of  Xorth 
America,  the  position  of  this  Department  has 
uniformly  been  that  the  sovereignty  of  the  shores 
does  not,  so  far  as  territorial  authority  is  con- 
cerned, e.\tend  beyond  three  miles  from  low-water 
mark,  and  that  the  seaward  boundary  of  this  zone 
of  territorial  waters  follows  the  coast  of  the 
mainland,  extending  where  there  are  islands  so  as 
to  place  round  such  islands  the  same  belt.  .  .  ." 

"  The  position  I  here  state,  you  must  remember, 
was  not  taken  by  this  Department  speculatively. 
It  was  advanced  in  periods  when  the  question  of 
peace  or  war  hung  on  the  decision.  When,  dur- 
ing the  three  earlier  administrations,  we  were 
threatened  on  our  coast  by  Great  Britain  and 
France,  war  being  imminent  with  Great  Britain, 
and  for  a  time  actually  though  not  formally  en- 
gaged in  with  France,  we  asserted  this  line  as  de- 
termining the  extent  of  our  territorial  waters. 
When  we  were  involved,  in  the  earlier  part  of 
Mr.  Jefferson's  administration,  in  difficulties  with 
Spain,  we  then  told  Spain  that  we  conceded  to 
her,  so  far  as  concerned  Cuba,  the  same  limit  of 
territorial  waters  as  we  claimed  for  ourselves, 
granting  them  nothing  more  ;  and  this  limit  was 
afterwards  reasserted  by  Mr.  Seward  during  the 
late  Civil  war,  when  there  was  every  inducement 
on  our  part  not  only  to  oblige  Spain,  but  to  ex- 
tend, for  our  own  use,  as  a  belligerent,  territorial 
privilege.  When  in  1807,  after  the  outrage  on 
the  Chesapeake  by  the  Leopard,  Mr.  Jefferson 
issued  a  proclamation  excluding  British  men-of- 
war  from  our  territorial  waters,  there  was  the 
same  rigor  in  limiting  these  waters  to  three  miles 
from  shore.  And  during  our  various  fishery 
negotiations  with  Great  Britain  we  have  insisted 
that  beyond  the  three-mile  limit  British  territorial 
waters  on  the  northeastern  coast  do  not  extend. 
Such  was  our  position  in  1783,  in  1794,  1815,  in 
1818.  Such  is  our  position  now  in  our  pending 
controversy  with  Great  Britain  in  this  important 
issue.  .  .  ." 

The  national  government  has  asserted 
this  claim  of  territorial  jurisdiction  up  to 
the  three-mile  limit  by  its  executive  depart- 
ment not  only  in  connection  with  foreign 
relations,  but  also  through  the  Federal 
Judiciary  in  matters  of  municipal  law,  in- 
volving the  administration  of  justice  in 
criminal  and  civil  cases  affecting  citizens. 
This  question  has  arisen  under  the  U.  S. 
Rev.  St.,  §  730  (U.  S.  Com.  Stat.,  1901, 
p.  585),  which  creates  and  defines  a  pun- 
ishment for  certain  offenses  committed 
"  upon  the  high  seas  or  elsewhere  out  of 
the  i  Kris  diction  of  any  particular  state  or 
L I  strict." 

Goinsj  back  to  the  earliest  history  of  the 
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State  of  New  York,  it  further  appears  that 
the  legislature  had  asserted  from  the  outset 
a  jurisdiction  broad  enough  to  cover  this 
three-mile  littoral  area  which  the  contem- 
poraneous principles  both  of  international 
and  common  law  recognized  as  in  every 
state  or  nation. 

Thus  the  Public  Lands  Law  (Laws  of 
1909,  chap.  50)  contains  in  Section  4 
thereof  a  provision  derived  from  the  Laws 
of  1779,  Chapter  25,  Section  14,  which 
provides  as  follows: 

"  §  4.  Vesting  of  crown  lands  in  people  of  the 
State.  The  absolute  property  of  all  messuages, 
lands,  tenements,  hereditaments,  and  of  all  rents, 
royalties,  franchises,  prerogatives,  privileges,  es- 
cheats, forfeitures,  debts,  dues,  duties  and  ser- 
vices by  whatsoever  names  respectively  the  same 
are  called  and  known  in  the  law,  and  all  right 
and  tide  to  the  same,  which  next  and  immediately 
before  the  ninth  day  of  July,  in  the  year  of  Our 
Lord  one  thousand  seven  hundred  and  seventy- 
six,  did  vest  in,  or  belong  to,  or  was,  or  were  due 
to  the  Crown  of  Great  Britain  be,  and  the  same 
and  each  of  and  every  one  of  them  hereby  are 
declared  to  be,  and  ever  since  the  ninth  day  of 
July,  in  the  year  of  Our  Lord  one  thousand  seven 
hundred  and  seventy-six,  to  have  been,  and  for 
ever  after  shall  be  vested  in  the  people  of  this 
State,  in  whom  the  sovereignty  and  seigniory 
thereof,  are  and  were  united  and  vested,  on  and 
from  the  said  ninth  day  of  July  in  the  year  of 
Our  Lord  one  thousand  seven  hundred  and  sev- 
enty-six." 

This  enactment  was  made  and  refers 
back  to  a  time  when  the  "  three-mile  limit  " 
was  already  fully  recognized  as  a  doctrine 
of  international  law,  and,  it  is  submitted, 
constitutes  a  statutory  recognition  of  the 
devolution  upon  this  state  of  the  King's 
sovereignty  and  ownership  over  tide  w-aters, 
including  the  three-mile  area.  Not  only 
was  that  a  doctrine  of  international  law 
but  it  was  imbedded  in  our  jurisprudence 
as  a  principle  of  the  common  law  at  the 
time  when  the  State  of  New  York  began 
its  existence. 

The  United  States  Supreme  Court  in 
Shively  v.  Boivlby,  152  U.  S.  1,  p.  57, 
stated  this  principle  of  the  common  law  as 
follows : 

"At  common  law,  the  title  and  the  dominion  in 
lands  flowed  by  the  tide  were  in  the  King  for  the 
benefit  of  the  Nation.  Upon  the  settlement  of  the 
Colonies,  like  rights  passed  to  the  grantees  in 
the  royal  charters,  in  trust  for  the  communities 
to  be  established.  Upon  the  American  Revolu- 
tion, these  rights,  charged  with  a  like  trust,  were 
vested  in  the  original  States  within  their  respec- 
tive borders,  subject  to  the  rights  surrendered  by 
the  Constitution  to  the  United  States." 


And  as  stated  by  Professor  Moore  in  his 
International  Laiv  Digest,  Volume  I,  page 
701: 

"  By  the  common  law,  title  to  the  soil  under 
tide  waters,  below  high-water  mark,  unless  pri- 
vate rights  in  it  have  been  acquired  by  grant  or 
prescription,  is  in  the  king,  subject  to  the  public 
rights  of  navigation  and  fishing.  Upon  the  Amer- 
ican Revolution,  the  title  to  and  dominion  over 
tide  waters  and  the  lands  under  them  vested  in  the 
several  states,  though  certain  rights  were  after- 
wards surrendered  by  the  constitution  to  the 
United  States." 

It  is  consistently  with  this  view  that 
Judge  Ingraham,  in  writing  a  concurring 
opinion  in  the  case  of  Leiinan  v.  Hamburg 
American  Steamship  Co.,  73  App.  Div. 
357,  said  at  page  362  : 

"  I  concur  with  Mr.  Justice  O'Brien  and  wish 
to  add  that  the  judgment  of  Brett,  J.  A.,  in  The 
Queen  v.  Keyn  (2  E.xch.  Div.,  124)  correctly 
states  the  common  law  as  to  the  jurisdiction  of 
the  State  over  the  waters  within  a  maritime  league 
of  the  shore.  That  such  was  the  common  law  of 
England  has  been  expressly  declared  by  Parlia- 
ment and  seems  to  be  concurred  in  by  the  Courts 
of  England  and  the  United  States  (See  Note  to 
this  case  in  5  Eng.  Rul.  Cas.,  973)." 

It  has  been  shown  that  within  the 
"  three-mile  limit "  the  state's  right  of 
property  and  territorial  jurisdiction  are 
absolute. 

"  In  this  country,  counties  are  dependent  for 
their  existence  upon  the  consent  of  the  legislature, 
which  may  change  their  boundaries  at  pleasure,  if 
not  restricted  by  express  constitutional  provisions ; 
and  to  declare  that  the  external  bounds  of  a 
State  upon  the  sea  coast  are  limited  by  those  of  its 
counties,  is  but  another  form  of  saying  that  both 
depends  upon  the  will  of  the  legislature."  (Gould 
on  Waters,  3rd  Ed.,  pp.  27,  28.) 

And  as  said  by  Marshall,  C.  J.,  in  United 
States  V.  Bevans,  3  Wheat.  336 : 

"  The  jurisdiction  of  a  State  is  coextensive  with 
its  territory  ;  coextensive  with  its  legislative  power. 
The  place  described  is  uncjuestionably  within  the 
original  territory  of  Massachusetts.  It  is  then 
within  the  jurisdiction  of  Massachusetts,  unless 
that  jurisdiction  has  been  ceded  to  the  United 
States." 

By  the  Revised  Statutes  (Sections  1  and 
4,  Chapter  11,  Title  1,  Third  Edition,  Vol- 
ume 3,  pages  1  and  18)  concerning  the 
boundaries  of  the  several  counties  of  the 
State  of  New^  York  it  is  provided : 

"  Section  l.  The  State  shall  be  divided  into 
fifty-six  (fifty-nine)  counties,  called"  (then  the 
counties  are  enumerated,  inclucPing  Kings). 

"  §  4.  None  of  the  bounds  or  lines  assigned  for 
the  limits   of  any  of  the   said   counties,   shall  be 
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■construed  to  affect  the  right  or  title  of  any  person 
or  body  politic,  or  to  contirm  the  bounds  or  right 
of  any  patent  whatsoever." 

It  follows  that  all  the  territory  of  the 
State  of  New  York  is  comprised  within  the 
various  counties  of  the  state.  There  can 
be  no  littoral  territory  of  the  state  not  em- 
braced within  the  lines  of  a  county,  unless 
otherwise  provided  by  statute.  This  has 
been  held  by  the  Court  of  Appeals  in  Man- 
ley  V.  People.  7  N.  Y.  295,  wherein  it  was 
said  (p.  298-299)  : 

"  Section  one  of  title  one  of  chapter  two  of  the 
first  part  of  the  revised  statutes  (3  R.  S.,  i)  de- 
clares, that  the  state  shall  be  divided  into  fifty-six 
counties.  This  undoubtedly  means  that  the  whole 
state  shall  be  so  divided,  including  the  waters 
and  the  lands  covered  with  water  within  its 
bounds,  as  will  presently  be  made  to  appear. 
Section  2  of  the  same  statute  contains  a  particular 
description  of  the  extent  and  boundaries  of  each 
of  said  fifty-six  counties. 

"  A  careful  examination  will  show  that  every 
part  of  the  state  is  located  in  some  one  of  the 
counties  enumerated  in  the  statute.  .  .  ." 

By  Chapter  63,  Laws  1788  and  by  the 
Revised  Statutes  of  New  York,  it  is  pro- 
vided that  "  all  that  part  of  this  state " 
bounded  easterly  by  Queens  County;  west- 
erly by  the  Hudson  River ;  northerly  by 
the  New  York  County ;  and  southerly  by 
the  Atlantic  Ocean  shall  be  contained  in 
Kings  County.  Hence  it  follows  that  all 
that  part  of  the  State  on  the  Atlantic  shore 
of  Kings  County  is  within  Kings  County ; 
the  territorial  boundary  of  Kings  County 
being  described  as  the  "  Atlantic  Ocean  ", 
the  county  line  in  the  ocean  is  coincident 
Avith  the  state  line. 

The  littoral  boundary  of  Kings  County 
is  described  as  the  "  Atlantic  Ocean." 

In  the  absence  of  any  statutory  limita- 
tion there  can  be  no  question  but  that  the 
littoral  boundary  of  counties  and  towns 
extends  to  the  water  line  of  the  state.  The 
Court  of  Appeals  has  so  expressed  itself  in 
Mahler  v.  Norwich  df  N.  Y.  Transp.  Co., 
35  N.  Y.  352,  saying  at  page  359  : 

"  Even  if  the  statute,  in  declaring  the  bounds 
of  the  counties  bordering  on  the  Sound,  had 
limited  them,  in  terms,  to  the  line  of  low-water 
mark,  it  would  indicate  nothing  but  the  mere  fact 
that  the  legislature  deemed  their  extension  to  the 
exterior  water-line  of  the  state  a  matter  of  no 
practical  importance  ;  but  in  the  absence  of  any 
such  limitation,  ivc  are  clearly  of  the  opinion  ex- 
pressed by  this  Court  on  a  former  occasion,  that 
the  respective  counties  and  towns,  which  are 
bounded    generally    on    the    Sound,    comprehend 


7vithin  their  limits  the  waters  between  their  re- 
spective shores  and  the  water-line  of  the  state. 
This  is  the  usual  and  reasonable  rule  in  the  polit- 
ical apportionment  of  territory,  for  the  purpose 
of  fixing  the  limits  of  civil  and  criminal  juris- 
diction. 

"The  territorial  jurisdiction  of  the  state  is  dis- 
puted by  no  jjower,  either  foreign  or  domestic. 
Its  title  is  clear,  under  the  decisions  of  our  own 
tribunals,  and  equally  clear  under  the  rules  of 
international  law.  We  see  no  reason  why  it 
should  not  be  upheld  by  the  courts,  as  firmly  as  it 
has  been  maintained  by  the  state  government." 

By  describing  the  littoral  boundary  of 
Kings  County  (Chapter  63.  Laws  of  1788j 
as  "  southerly  by  the  Atlantic  Ocean,"  the 
Legislature  meant  a  line  parallel  with  and 
three  miles  from  the  shore.  When  by 
Chapter  449  of  the  Laws  of  1894,  the 
Town  of  Gravesend,  which  was  then  a  part 
of  the  shore  lands  of  Kings  County,  was 
merged  in  the  City  of  Brooklyn,  the  Legis- 
lature made  no  reservation  of  the  "  three- 
mile  limit  "  nor  was  any  such  reserv-ation 
made  in  the  charter  of  Greater  New  York 
consolidating  therein  the  City  of  Brooklyn 
as  the  Borough  of  Brooklyn. 

If  the  strip  of  water  in  the  Atlantic 
Ocean  from  low-water  mark  to  the  three- 
mile  limit  were  not  a  part  of  the  City  of 
New  York  and  County  of  Kings,  the  anom- 
alous situation  would  exist  of  having  a 
portion  of  the  state  without  municipal  con- 
trol of  any  character.  The  United  States 
Supreme  Court  on  this  subject  has  affirmed 
the  following  holding : 

"  The  law  will  take  judicial  notice  of  the  uni- 
versal and  unvarying  practice  of  our  states  to 
subdivide  their  entire  territory  into  counties,  and 
their  counties  into  municipal  districts.  Indeed  the 
existence  7uithin  a  state  of  any  portion  of  its  terri- 
tory without  county  or  municipal  relation  is  un- 
heard of.  But  unless  this  littoral  land  of  New 
Jersey  is  within  the  county  of  Hudson  and  within 
the  boundaries  of  Jersey  City,  it  is  in  this  anom- 
alous, nonmunicipal  relation,  for  it  is  not  con- 
tended it  has  or  can  have  any  other  municipal  re- 
lation than  with  Jersey  City."  Leary  v.  Jersey 
City,  208  Fed.,  854,  857.  Affirmed  248  U.  S., 
328. 

So  it  was  determined  that  the  Atlantic 
cable  companies  with  operating  terminals 
in  New  York  City,  were,  to  the  three-mile 
limit  in  the  ocean,  occupying  waters 
"  within  the  limits  "  of  the  state  and  in 
making  such  special  franchise  assessments 
the  tax  commission  duly  certified  them  to 
the  tax  district  of  the  City  of  New  York. 
The  Supreme  Court  at  Special  Term  af- 
firmed the  assessment  in  the  certiorari  pro- 
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ceeding  brought  by  the  Mexican  Telegraph 
Company  and  the  Appellate  Division  has 
unanimously  affirmed  the  lower  court. 


Note:  Massachusetts,  Rhode  Island.  California 
.ind  Texas  definitely  fix  their  ocean  boundary  at 
the  three-mile  limit. 


DECISIONS  AND  RULINGS 


EDITED  BY  A.  E.   HOLCOMB 


Railroads  —  Effect  of  Government 
Control.  —  In  a  recent  case  the  Illinois 
court  handed  down  an  interesting  opinion 
construing  the  federal  act  relating  to  fed- 
eral operation  and  control  of  railroads  as 
affecting  the  right  of  taxation  by  the  states. 
The  railroad  filed  its  objection  to  the  taxa- 
tion of  cash  on  hand,  claiming  that  it  was 
not  its  property  but  was  the  property  of  the 
United  States  by  reason  of  the  act  referred 
to,  and  was  not  subject  to  taxation  by  the 
state.  It  was  held  by  the  court  that  the 
taking  over  of  the  operation  and  control  of 
the  railroads  by  the  federal  government 
was  a  temporary  war  measure  ;  that  thereby 
the  railroad  did  not  become  an  agent  of  the 
government  for  the  purpose  of  carrying 
into  effect  the  power  of  the  government 
conferred  by  the  people,  at  least  to  the  ex- 
tent that  its  property  was  not  subject  to 
taxation  by  the  states. 

"  It  would  seem,"  says  the  court,  "  from 
the  provisions  of  section  1  and  from  the 
provisions  of  sections  12  and  15  relating 
to  tax  accruals,  that  it  was  not  the  inten- 
tion of  Congress  to  deprive  the  states  of 
the  power  of  taxation  which  was  possessed 
and  exercised  prior  to  the  passage  of  the 
act  temporarily  taking  over,  not  the  aumer- 
s/iip,  but  the  operation  and  control  of  the 
railroads.  The  decision  of  the  state  tax 
authorities  in  assessing  the  property  was 
approved  and  the  assessment  upheld. — 
Wabash  R.  R.  Co.  v.  Board  of  Revieiv, 
123  N.  E.  259. 

Corporation  Franchi.se  Tax. — Several 
cases,  decided  by  the  Massachusetts  supreme 
court,  arose  as  an  aftermath  of  the  de- 
cisions of  the  Supreme  Court  of  the  United 
States  in  International  Paper  Co.  v.  Massa- 
chusetts. 246  U.  S.  135,  and  Locomobile 
Co.  v.  Massachusetts,  246  U.  S.  146.  Sev- 
eral of  the  cases,  namely,  International 
Paper  Co.  v.  Commonwealth,  232  Mass.  7, 
Locomobile  Co.  v.  Commomvealth,  232 
Mass.  16,  and  Lever  Brothers  Co.  v.  Com- 
inonii-'ealth,   232   Mass.  22,  related  almost 


entirely  to  the  interpretation  of  the  statutes 
giving  the  court  jurisdiction  to  order  a  re- 
fund of  illegal  taxes ;  it  being  held  that 
there  could  be  no  refund  except  of  taxes 
paid  within  six  months  before  the  bringing 
of  the  petition,  and  that,  as  fully  set  forth 
in  the  International  Paper  Co.  case,  the 
bringing  of  a  petition  within  six  months 
involved  the  taking  out  of  process  and  the 
making  of  a  reasonable  effort  to  serve  it. 
When  no  attempt  was  made  to  serve  pro- 
cess until  long  after  the  six-months  period 
had  expired,  and  then  service  was  had  of 
a  new  process,  it  was  held  there  could  be 
no  recovery. 

The  case  of  Liquid  Carbonic  Co.  v.  Com- 
moti-ii'calth,  232  Mass.  19,  was  really  a  re- 
argument  of  the  questions  involved  in 
Locomobile  Co.  v.  Massachusetts,  246  U. 
S.  146.  The  court  expressed  itself  as  still 
convinced  of  the  view  contended  for  by  the 
Attorney-General,  that  the  two  tax  statutes, 
that  of  1909  and  that  of  1914,  were  en- 
tirely independent,  separable  and  sever- 
al)le,  but  necessarily  it  followed  the  de- 
cision of  the  Supreme  Court  of  the  United 
States  in  Locomobile  Co.  v.  Massachusetts 
notwithstanding,  and  held  that  a  tax  of  less 
than  $2,000  assessed  solely  under  the  stat- 
ute of  1909  was  invalid.  An  attempt  was 
made  to  get  the  Supreme  Court  of  the 
United  States  to  review  this  decision  on 
certiorari,  but  it  refused.  Accordingly,  the 
result  seems  to  be  that  all  foreign  corpora- 
tion excise  taxes  paid  solely  under  the  stat- 
ute of  1909  were  invalid  in  all  cases  where 
the  pavment  was  made  between  July  1, 
1914  and  March  18,  1918,  while  St.  1914, 
c.  724,  was  in  effect.  As  a  practical  mat- 
ter, however,  owing  to  the  decisions  in  the 
other  cases  involving  matters  of  jurisdic- 
tion and  procedure,  the  Commonwealth  has 
been  required  to  make  but  few  refunds, 
since  but  few  petitions  were  seasonably 
brought. 

In  Lawton  Spiiwing  Co.  v.  Common- 
wealth the  only  real  question  was  as  to  the 
validity  of  an  excise  tax  assessed  and  paid 
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under  the  statute  of  1909  after  the  statute 
of  1914  had  been  repealed.  The  court  held 
that  this  repeal  entirely  removed  the  illegal 
element  introduced  into  the  tax  system  by 
the  statute  of  1914,  and  that,  accordingly, 
an  excise  tax  assessed  and  paid  after  that 
repeal  became  effective  and  entirely  valid 
under  the  decision  in  Baltic  Milling  Co.  v. 
Massachusetts,  231  U.  S.  68.  No  attempt 
has  been  made  to  take  this  case  further. 
The  result  is  that  the  repeal  of  the  statute 
of  1914  on  March  18,  1918,  placed  the 
excise  tax  statutes  of  the  Commonwealth 
in  precisely  the  same  condition  that  they 
were  before  the  enactment  of  that  statute, 
and  thus,  in  view  of  decisions  in  Baltic 
Milling  Co.  v.  Massachusetts,  231  U.  S.  68, 
and  Cheney  Brothers  Co.  v.  Massachusetts, 
146  U.  S.  147,  they  are  entirely  valid. 

The  only  other  point  involved  in  any  of 
these  cases  is  the  comparatively  minor  one 
decided  in  Lever  Brothers  Co.  v.  Common- 
wealth,  that  the  filing  fee  of  $5  required 
to  be  paid  when  the  annual  certificate  of 
condition  is  filed  by  a  corporation  is  en- 
tirely valid  even  though  the  tax  assessed  in 
connection  with  the  filing  of  this  certificate 
is  invalid  under  the  recent  decisions  at 
Washington. — Internaiional  Paper  Co.  v. 
Commonwealth  and  companion  cases,  232 
Mass.  7-37;  121  N.  E.  510-518. 

State  Income  Tax — Non-Resident — 
Discrimination. — The  initial  stage  of  liti- 
gation over  the  New  York  state  income  tax 
was  recently  reached  in  a  decision  by  the 
United  States  District  Court,  holding  the 
provisions  of  the  law  which  impose  a  tax 
upon  the  income  of  a  non-resident  derived 
from  personal  services  performed,  or  busi- 
ness transacted  in  the  state,  unconstitutional 
as  being  discriminatory  and  hence  contrary 
to  section  2  of  Article  IV  of  the  federal 
constitution. 

The  case  arose  through  an  action  by  a 
corporation  employing  non-residents  in  the 
state,  to  enjoin  the  state  comptroller  from 
enforcing  penalties  for  failure  to  withhold 
the  tax  from  salaries  paid  to  such  em- 
ployees. The  state  comptroller  moved  to 
dismiss  the  bill  on  the  ground  that  it  did 
not  state  a  cause  of  action,  which  motion 
was  denied  upon  the  ground  above  stated. 

As  above  indicated,  the  sole  question  de- 
cided was  as  to  the  equal  privilege  and  uni- 
formity clause  of  the  federal  constitution 
and  the  importance  of  the  opinion  lies  in 


the  holding  that  the  constitutional  limita- 
tion in  question  is  applicable  to  taxation 
and  its  reference  to  the  authorities  sustain- 
ing that  position.    The  discrimination  com- 
plained  of   arises  from   the  denial   to   the 
non-resident    of    the    personal    exemption 
granted    to  residents  and   the   requirement 
that  the  tax  shall  apply  to  the  entire  in- 
come of  the  non-resident  made  subject  to 
the    tax.      The    authorities    cited    on    this 
point  include  Corfield  v.  Corgell,  4  Wash- 
ington Circuit  Court  Reports,  381 ;  Paul  v. 
Virginia,  8  Wall.   168  at  p.   180;  Ward  v. 
Maryland,    1 2   Wall.   418;   Cooley,   Const. 
Limitalions,  16;  JViley  v.  Parmer,   14  Ala. 
627;  Bliss'  Petition,  63  N.   H.    135;  and 
Sprague  v.  Fletcher,  69  Vt.  69.     Objection 
to  the  withholding  from  income   of  non- 
residents when  not  required  in  the  case  of 
residents,    was  held   not   fatal   as  being  a 
reasonable  administrative  provision  {Bell's 
Gap  R.  R.  Co.  v.  Penna.,  134  U.  S.  232). 
Summing  up  its  conclusions,  the  court  ob- 
serves   that     the    Fourteenth    amendment 
along  with  section  2  of  Article  IV  and  the 
commerce   clause   "  have  been   largely  re- 
sponsible for  the  community  of  interest,  the 
unanimity   of    purpose,    the   united    effort, 
and  the  magnificent  accomplishment  of  our 
people.     If  now,  under  one  pretense  or  an- 
other, the  states  are  to  erect  economic  and 
taxation  barriers  along  their  boundaries,  it 
is  but  a  question  of  time  when  the  citizens 
of  the  various  states  will,  for  all  practical 
purposes,  be  burdened  Avith  the  disabilities 
of  alienage  and  this  would  be  intolerable." 
— YaJe    df    Toivne   Mfg.    Co.    v.    Travis, 
Comptroller,   published  in  the  New  York 
Law  Journal  of  August  13,  1919. 

Tax  Commission — Powers — Decision 
Final. — The  extent  of  the  power  conferred 
upon  the  Arizona  Tax  Commission  by  the 
statute  of  that  state,  is  discussed  in  a  recent 
decision,  a  copy  of  the  opinion  in  which  we 
have  received  from  the  commission.  While 
the  point  was  not  necessarily  involved,  the 
opinion  expressed  by  the  judge  writing  for 
the  court,  which  was  concurred  in  by  the 
other  judges  writing,  was  that  in  view  of 
the  language  of  the  statute  (R.  S.  Ariz. 
1913,  Par.  4827)  that  the  decision  of  the 
tax  commission  should  be  "  final  except  as 
otherwise  provided  by  law  ",  precluded  an 
appeal  to  the  courts  from  a  decision  by  the 
commission  fixing  the  valuation  of  prop- 
erty. 


24 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  V 


The  question  actually  decided  was  as  to 
whether,  assuming  the  assessment  to  have 
been  made  by  the  county  assessor,  a  pro- 
ceeding instituted  in  the  superior  court  in 
accordance  with  Par.  4887  was  an  action 
or  special  proceeding  commenced  in  that 
court  so  as  to  authorize  an  appeal  to  the 
supreme  court.  A  previous  decision  [Mo- 
have Co.  V.  Stevens,  17  Ariz.  165)  appar- 
ently squarely  denying  the  right  to  such  an 
appeal,  was  overruled,  and  the  proceeding 
in  the  superior  court  was  held  to  be  an 
original  one  commenced  in  that  court  and 
hence  appealable.  However,  as  the  assess- 
ment, while  entered  by  the  county  assessor, 
was  held  to  be  in  reality  an  assessment  by 
the  tax  commission,  action  of  the  lower 
court  in  denying  the  state's  motion  to  dis- 
miss the  appeal  for  failure  to  file  the  same 
within  the  time  limit,  was  reversed,  the 
judgment  of  that  court  reducing  the  assess- 
ment vacated  and  the  original  assessment 
restored.  For  this  reason  the  views  of  the 
judges  above  referred  to  as  to  the  finality 
of  the  ta.\  commission's  assessment,  are 
dicta. 

An  interview  by  Commissioner  Howe  is, 
in  part,  as  follows : 

"  The  decision  of  the  court  upholds  every  con- 
tention of  the  tax  commission  as  to  its  powers, 
and  sustains  our  belief  that  no  appeal  can  be 
taken  to  the  superior  courts  from  the  action  of 
the  tax  commission  in  fixing  the  valuations  of 
mines.  Had  the  decision  of  the  supreme  court 
been  otherwise  I  fear  that  we  should  have  seen  a 
return  to  the  old  territorial  system  when  each 
county  tried  to  hold  down  its  valuation,  in  order 
to  throw  as  much  of  the  burden  of  taxation  on 
the  other  counties  as  possible." 

The  possible  remedy  of  a  taxpayer  is 
suggested  by  the  dissenting  judge  as  being 
by  certiorari,  citing  2  Cooley  on  Taxation, 
page  1400. — State  of  Arizona  et  ano  v.  In- 
spiration Consolidated  Copper  Company; 
Do.  v.  International  Smelting  Company, 
181  Pac.  951,  955. 

Valuation  Methods — Capitalization 
OF  Income  —  Intaxgirle  Property — 
"  Unit  Rule  " — Injunction. — While  the 
Arizona  tax  commission  experiences  clear 
sailing  in  the  state  courts,  as  indicated  by 
the  decision  last  noted,  they  recently  met 
disaster  at  the  hands  of  the  United  States 
Circuit  Court  of  Appeals.  The  case  in- 
volved an  assessment  made  against  the 
Standard  Oil  Company,  a  California  cor- 
poration, with  producing  plant  in  that  state 


and  engaged  in  part  in  selling  its  products 
throughout  the  state  of  Arizona  during  the 
year  in  question.  The  local  assessors  as- 
sessed the  physical  property  of  the  corpora- 
tion in  the  various  counties  at  full  value, 
aggregating  the  sum  of  $347,706.  The 
state  tax  commission,  acting  under  its  gen- 
eral authority  to  supervise  and  revise  local 
assessments,  proceeded  to  do  so  in  this  case. 
The  method  adopted  was  termed  by  them 
the  "  capitalized  income  "  method.  Under 
this  method  the  commission  appears  to  have 
started  with  the  net  income  as  reported  by 
the  company,  attributable  to  the  produc- 
tion, shipment  and  sale  of  that  part  of  its 
product  sold  in  Arizona.  They  capitalized 
this  income  at  25  per  cent,  thus  reaching  a 
total  value  which  they  called  "  intangible 
property "  due  to  "  excessive  earnings." 
The  amount  thus  found  was  $2,910,597. 
The  difference  between  this  figure  and  the 
assessment  by  the  local  assessors  was  thus 
the  amount  of  the  "  raise  ",  it  thus  being 
some  raise  even  for  Arizona. 

This  increase  was  ordered  placed  upon 
the  local  tax  books  throughout  the  state 
under  the  heading  of  "  tangible  and  in- 
tangible property  .  .  .  based  on  excessive 
earnings."  Upon  this  state  of  facts  the 
company  brought  an  action  in  the  federal 
court,  praying  for  a  temporary  injunction 
to  restrain  the  collection  of  any  tax  in  ex- 
cess of  that  levied  upon  the  value  of  the 
real  and  personal  property  and  that  the  in- 
crease complained  of  be  declared  void,  upon 
the  theory  that  the  method  employed  by  the 
tax  commission  was  unauthorized  and  in 
contravention  of  plaintiff's  constitutional 
rights  under  the  federal  constitution.  The 
court  sustained  this  contention  in  every  re- 
spect, holding  that  there  was  no  authority 
in  Arizona  for  the  taxation  of  the  earnings 
of  the  company  nor  for  the  board  to  judge 
of  what  earnings  were  "  excessive "  nor 
how  heavily  such  earnings  might  be  taxed ; 
that  intangible  property  did  not  ordinarily 
include  things  other  than  franchises,  credits 
and  choses  in  action  ;  that  it  was  impossible 
to  determine  at  what  amount  any  partic- 
ular article  of  property  was  assessed,  the 
increase  being  ordered  apportioned  en  bloc, 
iiased  upon  gross  sales  in  the  county  in 
question.  The  court  quotes  from  the  opin- 
ion in  the  Massachusetts  case,  Opinion  of 
the  Justices,  108  N.  E.  57,  in  which  they 
held  that  the  determination  of  the  valua- 
tion of  property  by  capitalizing  the  income, 
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operated  to  disturb  uniformity  and  equality 
and  that  "  if  extended  to  its  logical  con- 
clusions, it  would  be  difficult  to  trace  any 
remaining  constitutional  protection  to  the 
taxpayer." 

The  court  held  that  federal  courts  are 
not  bound  by  the  section  of  the  Arizona 
statutes  forbidding  injunctions  against  the 
collection  of  taxes.  It  denied  the  applica- 
bility of  the  "  unit  rule  "  of  taxation  to  the 
assessment  of  property  of  this  character  and 
distinguished  the  express  cases  where  such 
a  rule  was  established  by  the  United  States 
Supreme  Court.  It  held  that  the  method 
used  involved  a  consideration  of  income 
produced  by  plaintiff's  California  prop- 
erties, which  were  not  within  the  jurisdic- 
tion of  the  Arizona  authorities,  thus  apply- 
ing a  principle  inconsistent  with  the  due 
process  provision  of  the  14th  Amendment. 
The  action  of  the  district  court  in  denying 
the  temporary  injunction  and  dismissing 
the  bill  was  therefore  reversed  and  the 
cause  remanded  with  instructions  to  issue  a 
temporary  injunction. — Standard  Oil  Co.  v. 
Howe  et'al.,  257  Fed.  481. 

Banks.  —  The  application  of  the  Vir- 
ginia segregation  act  of  1915  to  the  taxa- 
tion of  bank  shares,  was  discussed  in  a  re- 
cent case  and  it  was  held  that  the  taxation 
of  intangibles  at  the  rate  of  30  cents  per 
$100  whereas  bank  shares  were  taxed  at 
$1.40  per  $100  did  not  constitute  a  dis- 
crimination against  national  bank  shares, 
repugnant  to  section  5219  of  the  United 
States  Revised  Statutes,  as  the  purpose  of 
the  federal  statute  was  to  prevent  discrimi- 
nation by  the  states  in  favor  of  state  bank- 
ing associations  against  national  banking 
associations.  The  court  quotes  at  length 
from  a  note  in  9  U.  S.  Comp.  Stat.  (1916), 
title  "  National  Banks,"  at  page  1 1993, 
which,  under  the  heading  "  Moneyed  Cap- 
ital," discusses  the  purpose  of  the  section 
in  question  and  contains  numerous  citations 
to  decisions  supporting  the  holding  in  the 
instant  case  that  the  claim  of  discrimination 
was  groundless.  —  Richmond  v.  Merchants 
Nat.  Bank  of  Richmond,  98  S.  E.  643. 

Exemptions — Contract  with  City. — 
A  recent  decision  by  the  Virginia  court 
contains  an  interesting  discussion  of  exemp- 
tions as  applied  to  municipal  contracts. 
The  predecessor  in  interest  to  the  party 
claiming    exemption,    had    bought    certain 


real  estate  and  other  property  from  the 
city  of  Manchester  (since  annexed  to  the 
city  of  Richmond).  The  purchase  price 
included  as  part  consideration  a  contract 
that  the  city  would  exempt  the  real  estate 
and  improvements  from  taxation  forever. 
The  sale  of  the  real  estate  was  made  under 
authority  of  a  statute  making  it  lawful  for 
the  city  to  make  the  sale  "  by  such  mode 
and  upon  sitch  terms  as  said  common  coun- 
cil shall  deem  proper."  The  exemption 
from  taxation,  above  described,  was  claimed 
to  be  one  of  the  "  terms  "  of  the  sale.  The 
lower  court  held  that  this  exemption  was 
valid  and  ran  with  the  land. 

On  the  question  of  the  validity  of  the 
original  contract  of  exemption  the  court 
refers  to  the  necessity  of  clear  and  positive 
power  to  grant  an  exemption  from  taxa- 
tion and  that  the  words  "  upon  such 
terms  "  in  the  contract  above  quoted,  were 
insufficient  to  predicate  authority  to  grant 
this  perpetual  exemption. 

The  remainder  of  the  opinion  discusses 
the  right  to  set  off  for  failure  of  considera- 
tion, assuming  the  invalidity  of  the  exemp- 
tion clause  and  considering  the  contract  as 
one  for  consideration  for  services  per- 
formed. The  observations  of  the  court 
upon  the  evils  of  exemption  are  partic- 
ularly wholesome.  —  Cit\  of  Richmond  v. 
Virginia  Ry.  &f  Power  Co.,  98  S.  E.  691. 

Public  Purpose. — In  a  suit  by  the  city 
of  Kansas  City,  Missouri,  to  require  the  city 
comptroller  to  sign  and  sell  bonds  for 
municipal  purposes,  an  elaborate  discussion 
occurs  as  to  whether  the  making  and  sell- 
ing of  ice  by  the  city  to  its  inhabitants  is  a 
public  purpose..  The  court  holds  in  the 
negative  with  full  discussion  and  exhaus- 
tive citation  of  authorities.  —  State  v. 
O'Rear.  210  S.  W.  392. 

Exemptions  —  Charitable  Organiza- 
tions.— While  the  application  and  dispo- 
sition of  the  net  proceeds  of  the  business 
of  a  charitable  publishing  establishment, 
to  and  for  the  purpose  of  aiding  traveling 
and  worn-out  preachers,  is  a  devotion  of 
the  fund  to  a  most  worthy  charitable  pur- 
pose, yet  the  charitable  publishing  estab- 
lishment is  not  such  a  charitable  institu- 
tion as  to  bring  it  within  the  meaning  of 
the  Indiana  statute  exempting  charitable 
organizations  from  taxation.  —  United 
Brethren  Publishing  Establishment  v. 
Shaffer,  123  N.  E.  697. 
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Licenses  —  Automobiles.  —  Corpora- 
tions which  own  and  operate  automobiles 
at  their  branches  may  be  interested  in  a  re- 
cent decision  of  the  Supreme  Court  of 
Massachusetts. 

The  defendant  corporation  was  domi- 
ciled in  Maine  and  maintained  offices  and 
places  of  business  in  Massachusetts  and 
operated  a  branch  in  New  Hampshire. 
The  car  used  in  connection  with  the  New 
Hampshire  branch,  and  bearing  a  New 
Hampshire  license,  was  in  collision  with 
plaintiff's  in  Massachusetts.  The  car  was 
not  registered  in  Massachusetts  and  at  the 
time  of  the  collision  was  being  operated 
by  an  employee  of  the  New  Hampshire 
branch  without  authority,  express  or  im- 
plied, from  the  defendant,  and  not  in  the 
business  of  the  company. 

The  court  held  that  the  defendant  cor- 
j>oration  was  not  a  non-resident  within  the 
meaning  of  the  automobile  law,  but  was 
subject,  respecting  all  its  automobiles 
within  the  commonwealth,  to  the  absolut.' 
provision  against  operating  them  upon  the 
highway  unless  registered  according  to  the 
automobile  laws  of  Massachusetts.  Had 
the  car  been  operated  in  Massachusetts  by 
the  authority  of  the  defendant,  it  would 
not  only  have  been  subject  to  a  fine  and 
rendered  liable  to  heavy  civil  liability  and 
held  responsible  for  injuries  caused  by  the 
negligent  operation  of  the  automobile,  even 
though  the  car  was  not  at  the  time  being 
used  by  the  business  of  the  defendant  cor- 
poration. 

It  is  interesting,  in  this  connection,  to 
observe  the  ruling  of  the  New  York  Court 
of  Appeals  in  Fallon  v.  Swackhamer,  123 
N.  E.  737,  to  the  effect  that  the  person 
driving  a  car  at  the  time  of  an  accident, 
whether  servant  or  agent,  must  at  the  time 
be  engaged  in  the  owner's  business  or  pur- 
pose, in  order  to  render  the  owner  liable. — 
Gon.ick  V.  Cuiiahy  Packing  Co.,  123  N. 
E.  398. 

Foreign  Corporations — Corporation- 
Franchise  Tax — Impairment  of  Con- 
tract— "Authorized"  Capital  vStock. — 
In  a  recent  case  the  Illinois  court  discusses 
the  question  whether  a  license  to  do  busi- 
ness issued  under  an  act  in  force  at  the 
time,  is  a  contract  between  the  state  and 
the  corporation  which  cannot  be  changed 
or  modified  so  as  to  require  the  corporation 
to  make  further  payments,   unless  by  law 


similar  payments  are  required  of  domestic 
corporations.  The  court  held,  among 
other  things,  that  as  respects  a  foreign  cor- 
])oration,  licensed  in  1901  to  do  business 
in  the  state,  laws  1917,  p.  306,  section  5b, 
making  it  the  duty  of  the  secretary  of 
state  to  ascertain  the  proportion  of  capital 
stock  actually  represented  by  property  and 
business  at  the  time  of  the  inquiry  and 
imposing  an  additional  tax,  was  not  in- 
valid, as  violating  the  corporation's  con- 
tract, discriminating  against  foreign  in 
favor  of  domestic  corporations,  denying 
the  equal  protection  of  the  laws,  taking 
property  without  due  process  of  law,  or  as 
constituting  a  burden  upon  interstate  com- 
merce. The  fee  was  held  properly  fixed 
upon  the  basis  of  the  capital  stock  author- 
ized to  be  issued  instead  of  being  limited 
to  the  issued  capital  stock. — American  Can 
Co.  v.  Enwierson,  123  N.  E.  581. 

Exemptions  —  Cemeteries  —  Fra- 
ternal Organizations.  —  In  construing 
the  Indiana  statute  in  relation  to  exemp- 
tion of  cemetery  corporations  the  supreme 
court  of  that  state  limits  the  exemption  to 
cemetery  associations  or  corporations  in- 
corporated under  the  laws  of  that  state. 
A  fraternal  organization  which  buys  a 
tract  of  land  and  causes  it  to  be  laid  out 
and  platted  as  a  cemetery,  sets  aside  25  per 
cent  of  the  proceeds  derived  from  the  sale 
of  lots  as  a  perpetual  care  and  mainten- 
ance fund,  and  from  the  sum  so  set  aside, 
purchases  real  estate  and  erects  a  three - 
story  building,  the  rents  and  profits  derived 
from  which  are  also  set  aside  as  a  perpetual 
care  and  maintenance  fund  for  the  ceme- 
tery, is  neither  a  cemetery  association  nor  a 
corporation  organized  under  the  laws  of 
the  state  for  the  purpose  of  owning  and 
maintaining  a  cemetery ;  nor  is  the  prop- 
erty in  question  set  aside  for  charitable 
purposes. — Le  Fontaine  Lodge  v.  Edistoii. 
123  N.  E.  468. 

Net  Income — Deduction  for  Excess 
Profits  Tax.  —  Under  the  New  York  act 
taxing  the  net  income  of  business  corpora- 
tions, the  income  taxed  is  declared  to  be 
the  same  as  that  upon  which  a  tax  is  paid 
to  the  federal  government.  Relator  under- 
took to  deduct  from  the  total  net  income 
the  excess  profits  tax  paid  the  federal  gov- 
('rnment  within  the  year,  and  contended 
that  the  balance  should  be  used  as  the  basis 
for  the  computation  of  the  New  York  tax. 
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The  tax  commission  computed  the  tax 
to  be  paid  by  the  relator  upon  the  basis  of 
its  total  net  income  as  shown  by  its  return 
to  the  federal  government,  and  refused  to 
credit  the  amount  of  the  excess  profits  tax. 
The  crux  of  the  decision  is  covered  by  the 
statement  in  the  opinion  of  the  Court  of 
Appeals  that  "  It  should  be  borne  in  mind 
that  we  are  to  reach  the  correct  apprehen- 
sion of  the  net  income  which  the  statutes 
require  to  be  returned  or  reported  to  the 
United  States  Treasur}'  Department,  and 
not  of  the  amount  those  statutes  require 
the  tax  to  be  paid  upon."  It  was  held  that 
the  fact  that  certain  credits  may  be  taken 
or  certain  deductions  made  in  order  to  de- 
termine to  what  extent  the  income  as  re- 
turned, may  be  taxable,  does  not  change  the 
net  income.  A  part  of  it  equal  to  the  sum 
of  the  excess  profits  tax  is  not  in  such  case 
taxed.  Corporations  which  are  not  assessed 
the  excess  profits  tax  are  assessed  upon  the 
entire  net  income.  It  is  clear  that  within 
the  legislative  intention,  the  net  income  is 
that  returned  in  accordance  with  the  fed- 
eral statutes.  The  amount  of  the  excess 
profits  tax  cannot  be  deducted  in  comput- 
ing the  state  franchise  tax  levied  under  the 
act  (Tax  Law,  Art.  9A). — People  ex  rel. 
Barcalo  Mfg.  Co.  v.  State  Tax  Commis- 
sion,  124  N.  E.  107.     (See  Bull.  IV,  242.) 

Apportionment  of  County  Taxes. — 
In  an  action  by  certain  towns  in  a  county 
against  the  county  and  other  towns  for 
relief,  alleging  that  said  towns,  through 
error  of  the  county  treasurer,  were  required 
to  pay  to  the  county  more  taxes  than  they 
were  legally  required  to  pay,  resulting  in 
defendant  towns  paying  less  than  they 
should  have  paid,  correction  through  re- 
assessment will  not  be  made  unless  relief  is 
applied  for,  so  promptly  as  to  be  effective 
before  substantial  change  occurs  in  the 
proportions  of  taxes  assigned  to  the  towns. 
An  assessment  according  to  the  proportions 
in  effect  when  the  tax  was  laid  will  not  be 
ordered  when  the  valuations  in  some  towns 
are  less  than  when  the  proportion  was 
established. — City  of  Keene  {N.  H.)  v. 
Cheshire  Cminty  et  al,  106  Atl.  486. 

Inheritance  Tax — Vested  Estate. — 
A  transfer  tax  can  be  legitimately  imposed 
upon  propertv  which  has  already  been 
made  the  subject  of  a  deed  of  trust,  when 
such  deed  does  not  operate  to  transfer  the 


title  to  the  property  until  after  the  tax  act 
becomes  effective.  The  New  Jersey  act  (P. 
L.  1914,  p.  267)  imposing  a  tax  upon  such 
property  held  not  unconstitutional  as 
diminishing  the  value  of  vested  estates  im- 
pairing the  obligation  of  a  contract  or 
taking  private  property  without  compensa- 
tion.— Carter  v.  Bughee,  106  Atl.  412. 

Inheritance  Tax  —  Stock  on  Non- 
Resident  Stockholder.  —  Capital  stock 
represents  the  interest  of  its  owner  in  the 
corporation  and  the  rights  of  such  owner 
rest  on  the  laws  of  the  state  which  created 
the  corporation.  A  transfer  by  will  of 
the  capital  stock  of  a  domestic  corporation 
is  subject  to  the  inheritance  tax  of  the 
state  although  the  testator  was  a  non-resi- 
dent and  kept  the  certificates  outside  the 
state.  The  courts  can  acquire  jurisdiction 
of  the  corporation  by  service  of  process 
therein.  Where  a  domestic  corporation  is 
incorporated  only  in  one  state,  the  tax 
under  the  Minnesota  statute  (G.  S.  1913, 
sec.  2281)  is  to  be  computed  on  the  full 
value  of  the  stock  although  the  properties 
of  the  corporation  be  situated  in  several 
states. — State  v.  Probate  Court  of  St.  Lonis 
Comity.  172  N.  W.  318. 

Organization  Tax  on  Corporations — 
Increase  in  Powers.  —  Under  the  Ken- 
tucky statute  the  amendment  of  articles  of 
association  of  a  corporation  merely  increas- 
ing the  capital  stock  was  not  such  an  "  in- 
crease in  its  powers  "  as  made  it  liable  for 
organization  tax  on  its  original  capital 
upon  which  no  organization  tax  was  re- 
quired to  be  paid  at  the  time  of  organiza- 
tion.— Greene  v.  Louisville  Ry.  Co.,  211  S. 
W.  418. 

Intangible  Personal  Property — 
Situs.  —  Promissory  notes  deposited  with 
the  state  treasurer  of  Texas  at  the  state 
capitol  by  an  insurance  company  domiciled 
in  another  county  held  to  have  acquired  a 
situs  where  deposited  and  a  statute  (Rev. 
St.  1911,  art.  4749)  fixing  the  situs  for 
taxation  at  the  home  office  of  the  company 
in  the  other  county  held  repugnant  to  sec. 
2  of  art.  8  of  the  constitution  requiring  all 
propertv  to  be  assessed  for  taxation  where 
situated.  The  Texas  decisions  reviewed 
and  held  to  classify  notes  as  tangible  per- 
sonal property  "  like  cattle,  horses  or 
5-heep."  —  City  of  Austin  v.  Gt.  So.  Life 
Ins.' Co..  211  S.  W.  482. 
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License — Interstate  Commerce.  —  A 
Missouri  corporation  obtaining  orders  for 
ranges  in  Louisiana,  through  drummers 
who  carried  sample  ranges  with  them,  and 
shipping  such  ranges  to  a  Louisiana  agent 
for  delivery,  was  held,  following  Crenshaio 
V.  Arkansas,  22  7  U.  S.  389,  engaged  in  in- 
terstate commerce  and  not  subject  to  a 
state  license  tax.  —  Ballard  v.  Range  Co., 
81  So.  429. 

License  —  Tank  Cars.  —  The  license 
tax  imposed  by  sec.  46,  ch.  6241,  Laws  of 
Florida,  1913,  upon  a  corporation  "own- 
ing, controlling  or  operating  tank  cars " 
construed  as  not  applicable  to  a  corpora- 
tion engaged  in  the  oil  business  which 
owns  and  uses  tank  cars  for  the  sole  pur- 
pose of  transporting  its  own  products. — 
Texas  Co.  v.  Amos,  81  So.  471. 

Corporation  License  Tax  —  Manu- 
facturing Company  —  Interstate  Com- 
merce.— Another  discussion  by  the  United 
States  supreme  court  of  the  effect  of  license 
taxes  upon  business,  is  to  be  found  in  a 
recent  case  arising  in  Missouri.  The  city 
of  St.  Louis,  pursuant  to  authority  of  a 
state  statute,  imposed  a  tax  upon  manu- 
facturers based  upon  sales  of  their  product. 
The  state  court  (198  S.  W.  1183)  upheld 
a  computation  by  the  officials  based  upon 
sales  which  included  sales  made  of  goods 
sold  from  a  warehouse  outside  the  state. 
This  was  contested  as  burdening  interstate 
commerce.  The  state  court  held  the  tax  to 
be  upon  the  manufacture  measured  by  all 
sales  wherever  made.  The  supreme  court, 
accepting  this  construction  as  conclusive, 
found  that  the  "  practical  operation  and 
effect  "  of  such  construction  did  not  result 
in  depriving  the  plaintiff  of  rights  secured 
by  the  federal  constitution.  The  power  of 
the  city  to  impose  a  tax  upon  the  business 
of  manufacturing  was  held  undoubted 
(Clark  V.  ntusville,  184  U.  S.  329;  St. 
Louis  V.  Ufiited  Rys.  Co.,  210  U.  S.  266, 
276).  "The  city  might  have  measured 
the  tax  by  a  percentage  upon  the  value  of 
all  goods  manufactured,  whether  they  ever 
should  come  to  be  sold  or  not  and  have 
required  payment  as  soon  as,  or  even  be- 
fore, the  goods  left  the  factory."  The  tax- 
ing ordinance  was  held  to  impose  a  legiti- 
mate burden  upon  the  business  of  manu- 
facturing, to  produce  "  no  direct  burden 
on  commerce  and  only  the  same  kind  of 


incidental  and  indirect  effect  as  that  which 
results  from  the  payment  of  property  taxes 
or  any  other  general  contribution  to  the 
cost  of  government."  Nor  was  it  held  to 
impose  in  effect  a  tax  upon  property  or 
business  transactions  outside  the  state  and 
thus  to  deprive  plaintiff  of  its  property 
without  due  process  of  law.  The  recent 
decisions  in  Cretv  Levick  Co.  v.  Pennsyl- 
vania, 245  U.  S.  292,  and  Looney  v.  Crane 
Co.,  245  U.  S.  178,  were  held  "obviously 
distinguishable."  —  American  Mfg.  Co.  v. 
St.  Louis,  U.  S.  Sup.  Ct.,  Tune  9,  1919; 
250  U.  S.  — . 

Federal  Stamp  Tax  —  Validity  of 
Unstamped  Instruments.  —  In  a  recent 
Mississippi  case  the  court,  in  sustaining  an 
injunction  to  prevent  the  sale,  on  execution, 
of  land  transferred  by  the  debtor  before  the 
judgment  upon  which  the  sale  was  ordered, 
but  not  recorded  until  afterwards,  because 
of  absence  of  stamps,  held  that  the  for- 
nialities  to  be  observed  in  the  making  and 
recording  of  a  deed  to  real  property,  was  a 
matter  for  regulation  by  the  state  and  not 
the  federal  government ;  that  the  internal 
revenue  laws  providing  that  unstamped  in- 
struments shall  be  invalid  and  not  subject 
to  record,  have  no  application  thereto,  cit- 
ing note  to  Garland  v.  Gaines,  84  Am.  St. 
Rep.   l93.—Sozvell  v.  Rankin.  ^2  So.  317. 

Special  Assessments.  —  Special  assess- 
ments can  only  be  levied  to  pay  for  an 
improvement  local  in  character  as  distin- 
guished from  general,  and  the  proceeds  of 
such  assessments  cannot  be  used  to  aug- 
ment the  general  revenue  fund  or  for  gen- 
eral purposes.  Power  to  make  assessments 
is  given  as  a  means  of  paying  for  a  partic- 
ular improvement  or  benefit  to  the  prop- 
erty assessed  and  when  the  necessary  funds 
are  raised  otherwise,  as  in  the  instant  case, 
by  general  taxation,  and  the  improvements 
made  and  paid  for,  there  remains  no  need 
for  a  special  assessment  and  no  power  to 
make  one. — City  of  St.  Cloud  v.  Carlson, 
82  So.  616. 

Inheritance  Tax  —  Computation  of 
the  Tax.  —  Under  the  Connecticut  act 
(Gen.  St.  1918,  sec.  1264)  the  rate  of  tax 
applicable  to  a  given  class  of  beneficiaries 
was  held  to  be  ascertained  by  applying  it 
to  the  total  amount  giving  to  the  entire 
class  and  prorated  to  each  beneficiary  in 
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the  class  and  not  to  the  estate  going  to  each 
individual  beneficiarv.  —  Curtis  v.  Corbin, 
107  Atl.  606. 

Inheritance  Tax  —  Collection  in 
Foreign  State.  —  The  state  of  Colorado 
cannot  maintain  an  action  in  New  York  to 
recover  an  inheritance  tax  on  an  estate  of 
one  of  its  citizens  dying  in  that  state,  in 
the  absence  of  a  specific  authorization  to 
do  so  by  the  tax  laws  of  Colorado. 

An  order  in  an  action  fixing  inheritance 
tax,  obtained  in  Colorado,  on  other  than 
personal  service,  if  a  judgment,  is  in  rem 
and  can  only  be  collected  out  of  property 
found  in  that  state  belonging  to  decedent. 
An  inheritance  tax  is  not  a  debt  and  is  not 
founded  on  contract,  express  or  implied, 
upon  Avhich  a  suit  may  be  predicated. — 
Colorado  v.  Harheck,  175  N.  Y.  Supp.  685. 

Classification — Constitutional  Pro- 
visions— Uniformity.  —  In  a  recent  case 
the  provisions  of  the  recently  enacted 
classification  law  of  Montana  (L.  1919, 
ch.  51)  are  exhaustively  reviewed  in  an 
elaborate  opinion  which  for  its  sjTnpa- 
thetic  and  thoroughly  practical  discussion 
of  the  bearing  and  eiTect  of  fundamental 
constitutional  provisions  respecting  the 
power  to  tax  and  to  classify,  may  well  re- 
ceive thoughtful  consideration  by  other 
states  seeking  to  free  themselves  from  the 
fetters  contained  in  their  constitutions. 

The  case  arose  by  an  action  by  a  county 
treasurer,  seeking  to  enforce  the  collection 
of  taxes  upon  full  value  of  property  classi- 
fied under  the  act  in  question  for  taxation 
at  20  per  cent  of  full  value.  It  involved 
the  interpretation  of  various  sections  of 
article  12  of  the  state  constitution,  prin- 
cipally sections  1  and  11  which  it  was 
claimed  should  be  considered  as  relating 
to  different  subjects  and  should  not  be  read 
together.  The  former  section  as  construed 
by  the  court,  was  held  to  lay  down  a  rule 
of  uniformity  and  the  latter  to  modify  that 
rule  by  permitting  the  classification  in 
question. 

In  the  course  of  the  opinion,  the  court 
traces  the  history  of  constitutional  pro- 
visions and  discusses  with  marked  ability 
the  trend  away  from  the  old  rule  of  uni- 
formity and  from  property  as  such,  to 
property  in  proportion  to  its  use,  produc- 
tivity, utility  and  its  general  setting  in  the 
economic  organization  of  society. 


Such  questions  of  immediate  and  wide- 
spread interest  to  all  students  of  taxation, 
as  the  meaning  of  the  terms  "  uniform," 
"  assessment,"  "  taxation,"  "  subjects  of 
taxation,"  "  the  same  class  of  property," 
which  frequently  come  up  for  considera- 
tion in  construing  constitutional  clauses, 
are  discussed  in  a  helpful  manner,  with 
elaborate' reference  to  precedents  from  the 
decisions  of  the  United  States  supreme 
court.  We  observe  with  particular  inter- 
est, a  reference  to  the  address  of  Professor 
Bullock  before  the  third  conference  of  this 
Association. 

The  court  found  the  classification  act 
free  from  all  conflict  with  the  state  consti- 
tution and  also  with  the  due  process  clause 
of  the  federal  constitution  which  was  also 
urged  against  ii  and  sustained  the  tax  as 
levied  upon  the  20  per  cent  valuation. — 
Hilger  v.  Moore,  182  Pac.  477. 

Exemptions  —  Classification  of — 
Discrimination.  —  The  "  uniformity  " 
clause  of  the  Idaho  constitution  (Art.  7, 
sec.  5)  was  the  subject  of  an  unusual  claim 
in  a  recent  case  in  which  it  was  urged  that 
that  clause  required  uniformity  in  exemp- 
tions. A  statute  exempted  motor  vehicles 
from  taxation  when  operated  upon  the 
highways,  upon  payment  of  registration 
fees,  while  motor  vehicles  operated  by 
dealers  for  testing  and  demonstration  were 
not  required  to  be  so  registered.  The  state 
constitution  pennitted  exemptions.  Ap- 
pellant, a  dealer,  contended  that  because 
automobiles  upon  which  registration  fees 
had  been  paid,  escaped  taxation  under  the 
property  tax,  those  in  the  hands  of  dealers 
must  also  be  exempted.  The  court  found 
it  unnecessary  to  pass  upon  the  constitu- 
tionality of  the  exemption  granted,  but  held 
that  no  implied  exemption  for  automobiles 
of  dealers  existed.  —  Kootenai  County  v. 
Seven-Seven  Co.,  182  Pac.  529. 

Value  —  Reproduction  Value  —  As- 
sessment AS  Evidence  of  Value. — In  an 
eminent  domain  proceeding  the  court  held 
that  evidence  of  the  reproduction  cost  of 
buildings  was  competent  to  prove  the  mar- 
ket value  of  the  land,  as  enhanced  by  the 
buildings ;  also  that  evidence  of  the  owner's 
return  of  the  value  of  the  property  for 
tax  purposes  was  competent. — Mayor  &'c. 
of  Balto.  V.  Hi  mm  el,  107  Atl.  522. 


80 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  V 


Banks — Deductions.  —  The  Nebraska 
bank  tax  law  (Rev.  St.  1913,  Sec.  6343; 
L.  1915,  Ch.  108)  was  interpreted  in  a  re- 
cent decision  and  held  to  impose  a  tax 
upon  the  shares  of  stock  in  the  hands  of 
the  stockholders  and  not  upon  the  property 
and  assets  of  the  corporation.  The  words 
"  capital  stock "  were  held  to  mean  the 
shares  and  not  the  capital  stock  in  the 
aggregate.  In  applying  the  statute,  the 
fact  that  the  value  of  United  States  obliga- 
tions was  not  deducted  in  ascertaining  the 
value  of  the  shares,  did  not  render  the  tax 
unlawful.  —  State  v.  First  Nat.  Bank  of 
Aurora,  171  N.  W.  912. 

Savings  Banks — Interest  Received — 
Construction  by  Officials. — The  tax  in 
Maryland  upon  mortgagees  or  assignees 
holding  mortgages  on  real  estate,  of  8  per 
cent  on  the  interest  covenanted  to  be  paid 
(Ch.  516,  Acts  of  1916)  and  the  tax  on 
interest  on  judgments  at  the  same  rate  ( Ch. 
508,  Acts  of  1916),  though  general  in  their 
terms  and  apparently  applicable  to  all 
within  the  class,  were  held  inapplicable  to 
such  interest  received  by  savings  banks 
whose  stock  was  taxed.  It  appeared  that 
no  attempt  had  been  made  to  tax  such  in- 
terest for  the  more  than  twenty  years  which 
had  elapsed  since  the  original  law  was  en- 
acted, and  it  was  held  that  the  unvarying 
construction  by  the  taxing  officials  should 
not  be  disregarded  "  except  upon  the  most 
imperious  grounds." — Hess  v.  Westminster 
Savings  Bank,  106  Atl.  263. 

Banks — Uniformity — Evidence — In- 
junction. —  Under  the  constitution  and 
statutes  of  Utah,  taxation  is  required  to  be 
uniform  upon  all  property  Avithin  the  juris- 
diction of  the  authorities  levying  the  tax 
(Const.,  art.  13,  sees.  2,  3;  Comp.  Laws 
1907,  sees.  2508,  2509,  2511,  2505  subd. 
5).  Complainant,  a  national  bank,  sought 
to  enjoin  the  collection  of  a  part  of  the  tax 
assessed  upon  its  shares  of  capital  stock 
upon  the  grounds  that  the  assessment  was 
not  uniform  with  other  property ;  was  dis- 
criminatory, and  that  the  assessor  had 
adopted  wrong  methods  in  valuing  the 
shares.  The  bank  claimed  that  the  correct 
method  of  valuation  of  the  shares  was  the 
net  asset  value  and  not  the  market  value, 
the  method  adopted  by  the  assessor.  It 
further  claimed  that  the  statute  in  question 
(sec,  2509)  required  the  deduction  for  real 


estate  to  be  at  the  same  proportion  of  the 
total  value  found  for  the  shares,  as  the 
assessed  value  of  the  real  estate  bore  to  tlie 
book  value  of  the  shares.  The  assessor  had 
deducted  the  real  estate  at  its  assessed 
value.  As  evidence  of  the  discrimination, 
the  bank  sought  to  introduce  the  report  of 
the  special  Commission  of  1911,  which 
purported  to  contain  the  result  of  its  in- 
vestigation as  to  the  rates  of  assessment 
throughout  the  state. 

The  court  held  that  the  assessor's  method 
of  valuation  at  "  market  value  "  was  cor- 
rect and  rejected  the  claim  for  net  asset 
value;  it  held  that  the  method  of  deduc- 
tion for  real  estate  claimed  by  the  bank 
was  correct  instead  of  the  assessed  value, 
used  by  the  assessor,  but  as  the  value  of 
the  stock  as  found  could  have  been  made 
higher,  regardless  of  this  error,  the  bank 
could  not  complain.  The  findings  of  the 
special  commission  were  rejected  as  being 
hearsay.  No  substantial  ground  was  found 
for  the  granting  of  injunctive  relief,  as 
this  remedy  should  not  be  invoked  "  ex- 
cept in  clear  cases,  based  upon  unques- 
tioned facts,  coming  within  the  clear  terms, 
letter  and  spirit  of  the  statute."  In  con- 
clusion, the  court  expresses  its  "  gratifica- 
tion to  know  that  the  illogical,  incongruous 
and  unauthorized  method  of  assessing  prop- 
erty for  taxation  purposes  in  this  state 
prior  to  1916  has  been  abandoned  and  the 
more  legal  and  rational  method  of  assess- 
ing property  at  its  actual  value  adopted." 
— Continental  A' at.  Bank  v.  Nay  I  or,  179 
Pac.  67. 

Licenses — "  Revenue  Measure." — An 
ordinance  which  imposes  a  license  tax 
greatly  in  excess  of  the  probable  amount 
necessary  to  issue  the  license,  inspect  and 
regulate  the  business,  is  a  revenue  measure 
and  void  under  the  provision  of  a  city 
charter  which  prohibits  the  levying  of  an 
occupation  tax  for  general  revenue  pur- 
poses. Equity  by  injunction  will  interfere 
to  prevent  the  enforcement  of  an  illegal  and 
oppressive  ordinance  where  it  is  made  to 
appear  that  valuable  property  rights  are 
invaded  and  irreparable  injury  will  result 
from  its  enforcement.  —  City  of  Tulsa  v. 
Metropolitan  Jcivdry  Co.,  176  Pac.  956. 

Railroads  —  Method  of  Valuing 
Franchise. — In  a  recent  case  it  was  held 
that,  under  §§4079  and  4080  of  the  stat- 
utes of  Kentucky,  the  mode  of  finding  and 
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fixing  the  value  of  the  franchises  of  a  rail- 
road, organized  under  the  laws  of  Ken- 
tucky, was  to  fix  the  value  of  the  capital 
stock  by  capitalizing  the  net  income  de- 
rived from  business  within  the  state,  and 


from  the  amount  thus  fixed,  to  deduct  the      S.  W.  671. 


assessed  value  of  all  tangible  property 
assessed  in  the  state,  the  remainder  thus 
found  being  the  value  of  the  corporate 
franchise  subject  to  taxation. — Bosworth  et 
al.  v.  Kentucky  Highlands  R.  R.  Co.,  210 
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The  Taxation  of  Corporations  and  Personal  In- 
come in  New  York.  Henry  M.  Powell.  Clark 
Boaj-dman  Co.,  Ltd.     New  York,  1919. 

In  this  book  Mr.  Powell  has  covered 
much  more  than  the  recently  enacted  cor- 
poration income  and  personal  income  tax 
laws  of  New  York.  He  has  presented  an 
up-to-date  discussion  of  the  entire  subject 
of  corporation  taxation  under  all  existing 
laws  in  that  state.  This  is  particularly 
helpful,  as  the  statutes  in  existence  prior 
to  those  above  mentioned,  and  which  con- 
tinue in  effect  as  to  important  classes  of 
corporations,  are  complicated  in  the  ex- 
treme. These  are  definitely  explained, 
with  reference  to  the  latest  decisions  and 
with  discussion  of  the  effect  of  the  later 
enactments. 

Furthermore,  his  discussion  of  the  in- 
come tax  acts  of  New  York  necessarily  in- 
cludes a  reference  to  the  general  questions 
involved  and  thus  will  be  found  of  im- 
portance to  those  in  many  other  states 
where  the  subject  is  receiving  attention. 

To  the  New  Yorker,  concerned  with  the 
interpretation  of  New  York's  tax  laws,  the 
book  will  be  found  of  practical  value  not 
only  from  its  discussion  of  existing  law  as 
interpreted  by  the  courts,  but  from  its  help- 
ful suggestions  as  to  the  meaning  and 
effect  of  the  provisions  in  the  recent  acts 
which  necessarily  present  obscurities  which 
the  individual  or  corporation  must  solve  in 
the  practical  compliance  with  their  pro- 
visions. 

The  scope  of  the  book  is  indicated  by 
the  following  summary  of  its  contents : 

Part  I  deals  with  the  general  corporation  tax 
law  of  the  state  other  than  the  income  tax  acts. 
The  subject  is  covered  in  ten  chapters,  dealing 
with  the  various  kinds  of  taxes. 

Part  II,  consisting  of  nine  chapters,  deals  with 
the  new  business  corporation  income  tax  enacted 
in  1917  as  amended  in  1918  and  1919,  designated 
as  Article  9-a  of  the  Tax  Law. 

Part  III  contains  in  three  chapters  a  discus- 
sion of  administrative  features  applicable  to  the 
collection  and  review  of  taxes  generally,  with  an 
important  chapter  on  review  by  certiorari. 


Part  IV  describes  the  new  personal  income  tax 
law  of  1919,  known  as  Article  i6  of  the  Tax  Law. 
The  eight  chapters  contain  discussions  of  the  text 
of  the  law,  its  constitutionality,  its  obscurities,  its 
bearing  upon  the  prior  law,  and  include  a  table 
showing  in  parallel  columns  the  similar  sections 
of  the  federal  law  and  this  law,  and  the  te.xt  of 
the  act  with  applicable  federal  regulations. 

The  book  closes  with  a  reproduction  of 
the  official  forms  issued  by  the  state  comp- 
troller and  the  state  tax  commission; 
forms  for  use  in  certiorari  proceedings ;  a 
table  of  cases,  and  indexes. 

REPRINT  OF  PROFESSOR 
POWELL'S  ARTICLES 

The  volume  of  reprints  of  Profe<^sor 
Powell's  articles  in  the  Harvard  Laiv  Re- 
vietv,  which  was  mentioned  in  a  previous 
issue  (BuL.  IV,  226),  was  issued  during 
the  summer  and  a  large  number  of  mem- 
bers have  availed  themselves  of  the  oppor- 
tunity to  secure  this  valuable  reference 
book.  A  few  copies  are  still  available, 
which  should  be  applied  for  at  once.  The 
circular  we  issued  describing  the  volume  is 
here  reproduced  for  the  information  of 
members  who  may  wish  to  use  it  in  pre- 
paring an  index  to  the  volume : — 

Just  Issued  by  the  National  Tax 
Association. 

A  reprint  of  Profes.sor  Thomas  Reed 
Powell's  important  articles  on  Indirect  En- 
croachment on  Federal  Authority  by  the 
Taxing  Poicers  of  the  States,  heretofore 
published  in  recent  numbers  of  the  Har- 
vard Laii'  Revietv. 

Professor  Powell's  style  is  peculiarly  free 
from  heaviness  and  his  lively  comment  and 
discussion  of  the  perplexities  of  our  great 
Justices  in  dealing  with  these  questions, 
sparkle  with  keen  humor,  rendering  the 
articles  distinctly  entertaining  as  well  as 
instructive. 

The  question  is  considered  under  two 
main  heads:  the  taxes  which  are  an  inter- 
ference with  federal  instrumentalities  and 
those  which  are  an  interference  with  inter- 
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State  commerce.  These  subjects  are  illus- 
trated by  separate  treatment  of  the  various 
possible  kinds  of  taxes,  showing  the  varia- 
tions in  the  tests  of  constitutionality  as  dis- 
played in  the  several  phases  in  which  they 
present  themselves.  The  text  is  fully  am- 
plified by  copious  references  to  the  perti- 
nent decisions  of  the  supreme  court,  so  that 
the  volume  will  really  be  an  effective  digest 
of  all  the  important  cases  bearing  upon  this 
subject. 

At  no  time  in  the  development  of  con- 
stitutional law  as  it  relates  to  taxation  has 
there  been  seemingly  greater  confusion, 
and  hence  greater  need  for  constructive 
criticism  and  analysis  such  as  Professor 
Powell  furnishes  in  these  notable  articles. 

The  table  of  contents  follows : 

I.  Interferences     with  federal  instrumentalities. 

1.  Taxes  on  privileges. 

2.  Taxes  on  property. 

3.  Taxes  discriminating  against  federal  in- 
strumentalities. 

4.  Summary  and  conclusion. 

II.  Regulations  of  interstate  commerce. 

I.  Taxes   discriminating   against   interstate 
commerce. 


2.  Taxes  not  discriminating  against  inter- 
state commerce. 

A.  Taxes  on  privileges. 

a.  The  doctrine  of  unlimited 
power. 

b.  Modification  of  the  doctrine 
of  unlimited  j^ower. 

c.  State  decisions  subsequent  to 
the  Western  Union  case. 

d.  Recent  supreme  court  decis- 
ions on  California  and  Massa- 
chusetts statutes. 

B.  Taxes  on  property. 

C.  Taxes  on  acts,  occupations,  or  in- 
come. 

I.  Taxes  measured  by  gross  re- 
ceipts. 
II.  Taxes    on    net    income    '"  as 
such." 
III.  Taxes    not    measured    by   in- 
come. 
III.  Summary  and  conclusion. 

This  reprint  of  300  pages  is  sold  to 
members  of  the  Association  at  $1.00  net; 
to  non-members,  $2.00.  It  is  necessary  for 
members  to  place  their  orders  at  once  be- 
cause the  number  of  copies  available  is 
limited.  While  we  shall  endeavor  to  give 
members  the  first  chance  to  secure  this 
book,  prompt  action  is  a  necessity. 
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FEDERAL  BUDGETARY  REFORM 

There  is  one  solid  fact  upon  which  all 
are  perfectly  willing  to  agree.  This  is  the 
need  for  economy.  Nothing  can  obscure 
the  force  of  this  appeal.  We  recall  the 
final  conclusions  of  a  group  of  British  offi- 
cials w^ho  recently  visited  this  country  in 
an  effort  to  check  up  our  tax  proposals 
with  the  experience  in  England  and  to 
ascertain  what  might  be  done  to  meet  the 
■situation  there  which,  we  may  remark,  is 
appreciably  more  desperate  than  ours.  At 
the  conclusion  of  a  conversation  with  the 
writer,  which  involved  the  examination  of 
about  every  source  of  taxation  available  in 
either   countrv.   one  of   these   officials   ob- 


served somewhat  in  despair,  "  What  Eng- 
land has  got  to  do  is  to  find  some  way  to 
reduce  expenditures."  Governor  Smith  of 
New  York,  in  a  recent  interview,  said  that 
if  the  state  income  tax  rate  was  to  be  kept 
where  it  is,  to  say  nothing  of  reducing  it, 
there  was  need  for  the  "  utmost  economy 
in  appropriations  and  efficiency  in  con- 
trol." This  is  about  the  sum  of  the  matter 
at  present  and  it  applies  to  the  United 
States  and  to  the  states.  There  must  be  a 
much  greater  regard  than  has  ever  been 
given,  to  the  expenditure  side. 

This  leads  us  to  our  immediate  object, 
which  is  to  direct  the  thoughts  of  the  mem- 
bers of  this  Association  to  one  tangible 
measure  of  relief  available  which  it  is 
peculiarly  within  our  power  to  promote. 
We  refer  to  the  important  movement  for 
budgetary  reform  in  federal  expenditures. 
As  is  known,  a  bill  has  been  passed  by  the 
House  of  Representatives  containing  many 
of  the  essentials  and  which  is  a  long  step 
in  the  right  direction.  This  bill  has  gone 
to  the  Senate  where  hearings  will  be  held 
as  soon  as  the  pending  questions  are  dis- 
posed of.  It  is  essential  that  the  members 
of  Congress  be  made  aware  of  a  real  de- 
mand by  their  constituents  for  the  speedy 
enactment  of  this  legislation,  and  it  is  most 
appropriate  that  the  members  of  this  Asso- 
ciation should  take  a  pronounced  stand  in 
its  favor. 

A  committee  has  been  formed  to  present 
a  report  on  behalf  of  the  Association  and 
that  committee  will  doubtless  be  given  a 
hearing  before  the  Senate  committee.  But 
this  is  not  all  that  we  can  do.  Each  mem- 
ber can  and  should  personally  write  a  letter 
to  his  senator  or  congressman,  or  both, 
giving,  if  nothing  more,  his  indorsement 
in  general  of  the  plan  to  have  a  business- 
like handling  of  public  funds  in  lieu  of  the 
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present  hit-or-miss,  guess-work,  slovenly 
methods.  It  is  not  necessary  to  deal  with 
the  technical  phases  or  to  take  a  position 
on  the  controversial  points  of  budgetary 
pr(Kedure.  It  is  sufficient  to  register  a 
definite  protest  against  the  continuance  of 
present  methods,  leaving  it  to  the  students 
of  the  subject  and  those  who  have  the 
drafting  of  the  bill  in  hand  to  devise  the 
precise  form  of  the  measure. 

We  claim  to  be  and  are  the  only  national 
body  interested  in  fiscal  affairs.  Beyond 
doubt  our  past  record  entitles  us  to  com- 
mand the  attention  of  Congress,  and  it 
seems  certain  that  if  each  of  our  thousand 
or  more  individual  members  would  lay 
aside  any  personal  hesitancy  which  we  may 
have,  and  do  this  simple  act,  the  cumula- 
tive effect  would  hardly  fail  to  be  an  im- 
portant factor  in  influencing  the  members 
of  Congress  to  carry  to  completion  this 
legislation  which  is  of  such  supreme  im- 
portance at  this  time. 

We  are  fortunate  in  having  ready  access 
to  the  Congressional  committees.  E.  B. 
Howard,  a  member  of  the  Association,  for- 


merly state  auditor  of  Oklahoma,  is  a  mem- 
ber of  the  Select  Committee  on  the  Budget 
of  the  House  of  Representatives,  of  which 
James  W.  Good  of  Iowa  is  chairman. 
Senator  Medill  McCormick  of  Illinois, 
chairman  of  the  Senate  Select  Committee 
on  Budget,  is  also  a  member  of  the  Asso- 
ciation. 
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Secretary  mid  Treasurer — A.  E.  Holcomb. 

Known  bondholders  and  other  security  holders 
— None.  J.  Harold  Wickersham, 
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Sworn  and  subscribed  before  me  this  27th  day 
of  October,  1919.  Chas.  E.  Lono, 

[seal]  Notary  Public. 

(My  commission  expires  Jan.  21,  1923.) 


MEMBERSHIP  NOTES 


The  secretary  was  pleased  to  receive  a 
visit  recently  from  Commissioner  Donley 
of  Manitoba  and  Hon.  E.  M.  Wood,  chair- 
man of  the  provincial  commission.  They 
have  visited  the  states  in  connection  with 
the  preparation  of  a  report  on  readjust- 
ments in  the  taxation  system  in  the  prov- 
ince. They  have  under  consideration  a 
business  tax  based  upon  gross  receipts  by 
which  we  are  doubtless  to  understand  what 
we  would  call  the  license  taxes  which  ob- 
tain in  many  of  our  southern  states,  based 
upon  gross  purchases  or  gross  sales. 

They  are  also  interested  in  the  study  of 
our  administrative  methods  and  particularly 
in  our  tax  commission  system. 


Three  representatives  of  the  British  In- 
land Revenue  Department  have  recently 
visited  this  country,  collecting  information 
on  the  operation  of  our  income  and  profits 
taxes  in  connection  with  proposed  changes 
in  the  revenue  laws  of  Great  Britain. 


from  England,  where  he  investigated  the 
operation  of  the  British  income  and  profits 
taxes  under  the  auspices  of  the  American 
Economic  Association. 


Professors  Plehn  and  Seligman  are  to 
exchange  professorships  during  the  coming 
vear. 


Commissioner  Leser  of  Maryland  an- 
nounces his  membership  in  the  firm  of  Hill, 
Randall  and  Leser,  formed  for  the  general 
practice  of  the  law,  with  offices  in  the 
Keyser  Building,  Baltimore. 


Mr.  Robert  Murray  Haig  has  returned 


We  note  the  resignation  from  the  Treas- 
ury' Department  of  Luther  F.  Speer,  for- 
merly Deputy  Commissioner  of  Internal 
Revenue  and  more  recently  a  member  of 
the  Advisory  Tax  Board.  Mr.  Speer  will 
be  remembered  as  very  largely  concerned  in 
the  reorganization  of  the  Internal  Revenue 
Department  in  consequence  of  the  imposi- 
tion of  the  income  tax  law  of  1913  and 
may  fairly  be  given  a  large  .share  of  credit 
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for  the  successful  establishment  of  the  law 
under  the  difficult  conditions  which  then 
obtained.  He  has  resigned  to  enter  upon 
private  practice  with  offices  in  the  Colo- 
rado Building,  Washington. 


Commissioner  Galloway  of  Oregon, 
whose  resignation  was  noted  in  the  Octo- 
ber Bulletin,  is  succeeded  as  commis- 
sioner by  Mr.  Frank  K.  Lovell,  formerly 
secretary  of  the  commission. 


We  note  with  deep  regret  the  death,  on 
October  18,  of  Mr.  Frederick  N.  Judson  of 
St.  Louis.  Mr.  Judson's  preeminence  in 
the  field  of  taxation  is  too  well  known  to 
require  statement.  His  interest  in  the  As- 
sociation has  been  constant  and  helpful. 
Those  who  attended  the  Chicago  confer- 
ence will  recall  his  admirable  paper  on 
"  Some  constitutional  aspects  of  taxation," 
perhaps  his  last  public  utterance  on  a  sub- 
ject with  which  his  name  will  always  be 
closely  associated. 


We  are  pleased  to  note  the  success  at  the 
polls  of  Mr.  Frank  Roberson,  who  was 
elected  Attorney  General  of  Mississippi  to 
take  office  January  1,  1920.  Mr.  Roberson 
has  been  an  effective  advocate  of  tax  re- 
form in  this  state. 


Louisiana  state  board  of  affairs  and  has 
accepted  appointment  as  state  bank  exam- 
iner. Commissioner  T.  M.  Milling  be- 
comes chairman  of  the  board.  Mr.  O.  M. 
Wright  has  been  appointed  a  member  of 
the  board  to  fill  the  vacancy. 


Mr.  W' .  W.  Beck,  a  member  of  the  Mary- 
land commission,  has  been  appointed  chair- 
man to  succeed  A.  P.  Gorman,  Jr.,  de- 
ceased, and  Mr.  J.  Enos  Ray,  Jr.,  has  been 
appointed  a  member  to  fill  the  vacancy. 


Charles  A.  Andrews,  one  of  our  most 
valuable  members,  formerly  Deputy  State 
Tax  Commissioner  of  Massachusetts  and 
now  treasurer  of  the  Gorton-Pew  Fisheries 
Company  of  Gloucester,  Mass.,  has  just 
been  elected  president  of  the  important  and 
influential  organization  known  as  the  Asso- 
ciated Industries  of  Massachusetts. 


W' ord  has  just  come  to  us  of  the  appoint- 
ment last  July  of  J.  W.  Thatcher  as  state 
tax  commissioner  of  Washington,  succeed- 
ing C.  R.  Jackson  in  that  office. 


Judge   Thomas   has    resigned    from   the 


As  noted  elsewhere  in  this  issue,  Mr. 
Philip  F.  Bross  has  been  appointed  Secre- 
tary of  the  newly  established  Department 
of  Finance  of  Nebraska,  which  constitutes 
in  reality  a  fairly  well-equipped  tax  com- 
mission. 


LEGISLATIVE  AND  NEWS  NOTES 


A  committee  on  Review  and  Appeal  has 
been  established  in  the  Internal  Revenue 
Department  to  take  over  the  functions  ex- 
ercised by  the  Advisory  Tax  Board  which 
was  abolished  October  1st.  Mr.  P.  S.  Tal- 
bert,  heretofore  head  of  the  Technical 
Division  of  the  Income  Tax  Unit,  has  been 
selected  as  chairman  of  this  committee, 
which  will  be  composed  of  a  number  of  the 
most  experienced  men  in  the  department. 

Professor  Miller  advises  that  no  tax 
legislation  was  enacted  at  the  recent  special 
session  of  the  Texas  legislature.  He  ad- 
vises further  that  widespread  dissatisfac- 
tion with  the  unequal  valuation  of  prop- 
erty in  that  state  has  prompted  a  movement, 
inaugurated    in   San   Antonio,    to    form   a 


state  Tax  Equalization  Association,  for  the 
purpose  of  creating  sentiment  to  secure  a 
state  board  of  equalization.  The  various 
counties  are  to  be  asked  to  form  associa- 
tions of  taxpayers  which  will  be  units  of 
the  proposed  state  association.  It  is  to  be 
hoped  that  Professor  Miller's  use  of  the 
term  "  state  board  of  equalization "  does 
not  signify  that  its  purpose  is  to  be  thus 
limited,  but  that  in  reality  a  state  tax  com- 
mission will  result. 

State  treasurer  Hoyt  of  Iowa  advises 
that  little  tax  legislation  of  consequence 
was  enacted  at  the  1919  session.  A  few 
bills  were  passed  relating  to  soldiers'  ex- 
emptions and  one  which  allows  banks  and 
trust  companies  to   deduct  from  their  as- 
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scsscd  valuation  the  amount  of  government 
bonds  actually  owned  by  tliem  for  a  period 
of  more  than  sixty  days  prior  to  December 
31st. 

Commissioner  Jones  of  South  Carolina 

advises  that  the  legislature  of  1919,  pur- 
suant to  a  recent  amendment  of  the  consti- 
tution, enacted  a  law  authorizing  cities  and 
towns  to  levy  special  assessments  for  the 
purpose  of  making  permanent  street  im- 
provements. It  also  authorized  the  rebat- 
ing of  county  poll  and  road  taxes  and 
municipal  street  taxes  of  soldiers  until 
January,  1920. 

Tax  Commissioner  Wallace  of  North 
Dakota  writes  as  follows  of  the  results  of 
the  recent  energetic  administration  of  the 
low  flat  rate  tax  on  intangibles : 

"In  1918,  exclusive  of  money  and 
credits,  the  total  assessment  of  the  state  was 
$403,422,258,  and  the  money  and  credits 
assessment  was,  in  round  numbers,  $102,- 
000,000.  This  assessment  was  based  upo  i 
a  law  which  did  not  provide  an  assessment 
at  full  value  of  any  kind  of  property. 
Under  the  new  schedule,  the  total  assessed 
value  of  the  state  reached  the  sum,  exclu- 
sive of  the  assessment  of  money  and  credits, 
of  $1,514,000,000,  the  latter  assessment  be- 
ing approximately  $115,000,000.  Special 
attention  is  directed  to  the  success  in  assess- 
ing the  latter  kind  of  property  under  a  low 
flat  rate.  Under  the  general  property  tax, 
the  assessment  of  money  and  credits  was  a 
total  failure.  In  1917  under  the  local 
rates,  the  assessors  found  $1,250,000;  in 
1918  under  the  new  law  with  the  lov/  flat 
rate,  the  amount  assessed  reached  $102,- 
000,000,  while  in  1919  it  has  already,  as 
above  indicated,  reached  $115,000,000J  and 
the  assessment  is  not  yet  completed." 

He  also  notes  the  following  legislation 
enacted  at  the  1919  session,  in  addition  to 
that  contained  in  the  May  Bulletin  : 

"  A  law  was  passed  providing  for  a  tax 
on  the  gross  sales  of  oil.  This  law  places 
a  much  higher  rate  on  mixtures  and  sub- 
stitutes than  on  straight-run  gasoline  or 
other  pure  products.  The  statute  was  at 
once  attacked  by  the  Standard  Oil  Com- 
pany, which  sells  a  product  taxed  as  a  sub- 
stitute for  gasoline.  The  case  is  now  pend 
ing  in  the  federal  courts.  This  law  was 
calculated  to  produce  approximately  $400,- 
000   a  year  in  taxes.     Immediately  upon 


the  law's  taking  effect,  the  Standard  Oil 
Company  gave  notice  that  it  had  raised  the 
price  of  its  products  to  cover  the  tax,  and 
now,  after  having  collected  the  increase 
from  its  patrons,  it  refuses  to  pay  the  same 
over  to  the  state. 

"  A  new  inheritance  tax  law  was  passed, 
following  closely  the  former  law.  The 
])rincipal  changes  are  a  lowering  of  the 
exemptions  and  an  increase  in  the  rates. 
The  former  law  was  working  satisfactorily, 
having  been  tested  and  upheld  by  the 
courts,  but  it  was  thought  advisable  to  in- 
crease the  revenue  from  this  source. 

"  The  legislature  changed  the  taxing  de- 
partment from  the  control  of  a  commission 
to  that  of  a  commissioner  and  greatly  in- 
creased his  powers  as  well  as  his  duties, 
'ilie  new  taxation  laws  provide  that  the 
tax  commissioner  shall  administer  them. 

"  On  account  of  the  increased  assessed 
valuation,  the  legislature  restricted  the 
amount  which  might  be  raised  by  local 
taxing  subdivisions  and  also  restricted  the 
increase  in  the  debt  limit.  In  1918,  the 
state  levy  was  4.3  mills.  In  1919,  for  the 
same  purposes,  the  levy  is  fixed  at  2.47 
mills. 

"  The  legislature  provided  a  bonus  for 
the  soldiers  of  the  world  Avar,  and  directed 
the  state  board  of  equalization  to  levy  a 
half-mill  tax  for  that  purpose.  This  will 
raise  about  $800,000  to  be  given  to  the  re- 
turned soldiers  to  be  used  in  building  a 
home  or  to  be  spent  in  ac(]uiring  an  edu- 
cation." 

Professor  Johnson  of  Georgia  advises 
that  the  recommendations  of  the  special 
legislative  commission,  the  activities  of 
which  were  noted  in  the  May  Bulletin, 
other  than  that  relating  to  the  change  in 
the  inheritance  tax  law.  were  not  acted 
upon  at  the  recently  adjourned  session  of 
the  1919  legislature.  His  further  notes  are 
as  follows : 

"  The  occupation  and  franchise  taxes 
cover  twenty-eight  pages.  A  few  additions 
were  made  to  the  list  of  occupations  taxed 
and  the  taxes  on  several  were  increased. 

"  The  general  tax  on  insurance  premiums 
was  raised  from  I  to  lyz  per  cent.  The 
tax  on  those  insurance  companies  having 
one-fourth  of  their  assets  invested  within 
the  state  was  raised  from  ^  to  1  per  cent 
of  gross  receipts,  and  on  those  having 
three-fourths    of    their    assets   so    invested 
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from  Vio  to  54  of  1  per  cent.  (The 
special  tax  commission  had  recommended 
that  all  insurance  companies  be  taxed  at 
the  same  rate.) 

"  The  state  tax  commissioner  was  author- 
ized to  employ,  upon  recommendation  of 
the  governor,  a  competent  person,  vested 
with  the  authority  now  given  to  county 
boards  of  assessors,  whenever  he  believes 
that  the  regulations  respecting  the  taxation 
of  property  and  of  occupations  are  not 
being  properly  observed.  The  compensa- 
tion is  to  be  a  percentage  of  the  taxes  which 
the  new  officer  brings  into  the  state  treas- 
ury, the  rate  of  percentage  to  be  fixed  by 
the  tax  commissioner  and  approved  by  the 
governor. 

"  The  law  provides  that  the  tax  commis- 
sioner shall  visit  each  county  during  the 
course  of  the  year.  As  the  number  of 
counties  exceeds  150,  this  has  been  impos- 
sible and  compliance  with  the  law  has 
never  been  attempted.  On  his  own  motion 
commissioner  Fullbright  has  been  calling 
into  conference  the  tax  officials  of  six  or 
eight  adjoining  counties  for  a  session  of 
one  day.  Considerable  interest  has  l»een 
shown  and  the  commissioner  feels  that  per- 
manent good  will  be  accomplished. 

"  Under  the  new  motor  vehicle  law, 
every  automobile  for  carrying  passengers, 
of  not  exceeding  23  horsepower,  is  taxed 
$1125.  per  annum.  For  every  additional 
horsepower  the  tax  is  increased  60  cents. 
The  tax  on  non-passenger-carrying  motor 
vehicles  or  trucks  ranges  from  $15  for 
those  having  a  capacity  of  one  ton  or  less  to 
$1125.  on  those  ha^'ing  a  capacity  exceed- 
ing seven  tons.  The  proceeds  of  the  motor 
vehicle  tax  are  to  be  used  in  repairing  and 
constructing  public  roads. 

"  Under  the  former  inheritance  tax  law 
a  rate  of  1  per  cent  was  collected  on  trans- 
fers to  father,  mother,  husband,  wife,  child, 
brother,  sister,  wife  or  v^'idow  or  a  son.  of 
the  decedent  with  an  exemption  of  $5,000. 
Upon  all  other  transfers  the  tax  was  5  per 
cent. 

"  Under  a  new  law  the  primary  rates 
(when  taxable  value  does  not  exceed  $25,- 
000)  are  as  follows:  Transfers  to  wife, 
husband,  child,  son-in-law,  daughter--n- 
law,  lineal  descendant  or  lineal  ancestor  of 
the  decedent  —  1  per  cent ;  to  brother  or 
sister  or  stepchild  of  the  decedent — 3  per 
cent ;  to  uncle,  aunt,  nephew  or  niece — 5 


per  cent ;  to  one  of  other  degree  relation- 
ship— 7  per  cent. 

"  Upon  that  part  of  the  transfer  in  ex- 
cess of  $25,000  and  up  to  $50,000  the  rate 
is  one  and  one-half  times  the  primary  rate; 
between  $50,000  and  $100,000,  two  times; 
between  $100,000  and  $500,000,  two  and 
a  half  times ;  in  excess  of  $500,000,  three 
times. 

"  An  exemption  of  $5,000  is  made  of 
property  passing  to  widow,  widower,  ciiild, 
son-in-law,  daughter-in-law  of  the  dece- 
dent; and  of  $2,000  to  all  others  in  that 
class  of  relationships  for  which  the  tax  is 
1  per  cent. 

"  The  tax  does  not  apply  to  transfers  to 
educational,  religious,  or  charitable  insti- 
tutions. 

"  The  new  law  applies  to  all  property 
within  the  state  belonging  to  inhabitants 
of  the  state  and  to  all  real  estate  and  tan- 
gible personalty  within  the  state  belonging 
to  those  who  are  not  inhabitants  of  the 
state, 

"  Under  the  old  law  all  property  of 
whatever  kind  within  the  state  was  subject 
to  the  tax  without  reference  to  the  domi- 
cile of  the  decedent,  and  thus  a  step  towards 
interstate  comity  has  been  taken. 

"  Some  minor  changes  were  also  made  in 
the  administrative  provisions." 

Commissioner  Jess  of  New  Jersey 
writes  as  follows  of  the  activities  of  the 
special  tax  commission,  the  appointment  of 
which  was  nonted  in  the  June  Bulletin  : 

"  The  commission  has  conducted  public 
hearings  in  the  chief  cities  of  the  state. 
These  hearings  have  been  very  largely  at- 
tended and  many  important  suggestions 
have  been  oifered  along  the  line  of  tax  re- 
form. The  two  most  radical  recommenda- 
tions which  have  been  submitted  and  earn- 
estly urged  for  consideration,  are  that  an 
income  tax  be  substituted  for  the  personal 
property  tax,  and  that  improvements  be 
taxed  at  a  lower  rate,  or  at  a  lower  valua- 
tion, than  the  rate  and  valuation  applied  to 
land.  Another  important  recommendation 
is  that  machinery  used  in  manufacturing 
be  exempted  from  taxation.  It  is  likely 
that  all  of  these  recommendations  will  have 
serious  consideration. 

"  The  principle  of  the  income  tax  has 
already  been  adopted  in  New  Jersey  in  a 
modified  form  by  the  passage  of  the  so- 
called  Gross  Receipts  Tax  Act.     This  act 
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applies  to  street  railway,  gas,  electric,  heat 
and  power  corporations,  and  provides  that 
the  gro.ss  receipts  of  such  corporations  shall 
be  taxed  at  the  same  average  tax  rate  of 
the  state  which  is  applied  to  certain  prop- 
erty of  railroad  corporations.  This  tax 
taices  the  place  of  the  tax  on  personal  prop- 
erty heretofore  assessed  in  the  several  tax- 
ing districts  against  the  public  utilities 
specified,  the  personal  property  thus  ex- 
empted from  the  property  tax  being  all 
railways,  tracks,  rails,  ties,  lines,  wires, 
cables,  poles,  pipes,  conduits,  bridges,  via- 
ducts, machinery,  apparatus  and  equip- 
ment, notwithstanding  any  attachment 
thereof  to  lands  or  buildings,  held  and 
owned  by  any  such  corporation.  The  tax 
is  assessed  by  the  state  board  and  appor- 
tioned and  collected  by  the  taxing  districts, 
in  proi)ortion  to  the  value  of  the  property 
located  therein. 

"  As  in  other  states,  the  practical  opera- 
tion of  the  general  property  tax  has  not 
worked  out  satisfactorily  in  New  Jersey,  so 
far  as  the  assessment  of  personal  property 
is  concerned,  and  there  is,  among  taxing 
officials  and  other  authorities  who  have 
studied  the  subject,  a  strong  sentiment  in 
favor  of  the  substitution  of  an  income  tax. 

"  The  housing  problem  has  become  very 
acute  throughout  New  Jersey  during  the 
past  year,  and  the  commission  has  been 
urged  to  consider  whether  this  problem 
may  not  be  solved,  in  part  at  least,  by 
means  of  the  taxing  process.  The  com- 
missioner of  revenue  and  finance  in  one  of 
the  leading  cities  of  the  state  recommended 
that  legislation  be  drafted  which  would 
permit  cities  to  exempt  from  taxation,  for 
a  period  of  years,  all  new  dwelling  houses. 
It  is  questionable  of  course  whether  such 
legislation  would  stand  the  constitutional 
test,  since  the  state  Con.stitution  requires 
that  property  shall  be  a.ssessed  under  gen- 
eral laws  and  by  uniform  rules,  according 
to  its  true  value. 

"  It  is  the  purpose  of  the  tax  commission 
to  work  out  a  general  scheme  of  taxation, 
and  after  further  public  hearings,  to  rec- 
ommend the  proposed  plan  to  the  legisla- 
ture at  its  next  .session.  The  commission 
\vill  have  before  it  the  model  system  of 
t-'.xation  recommended  by  the  National  Tax 
A.ssociation,  and  it  is  not  unlikely  that  some 
of  the  features  of  that  plan  will  l)e  incor- 
r-nrated  in  the  bill  to  be  submitted  to  the 
legislature." 


We  have  not  heretofore  noted  the  partial 
abandonment  by  New  York  of  the  policy 
adopted  in  1911,  of  confining  its  inheri- 
tance tax  to  the  tangible  real  and  personal 
property  in  the  state  of  both  residents  and 
non-residents  and  to  the  intangible  prop- 
erty of  residents  only.  In  1916  securities 
of  real  estate  corporations  and  intere-sts  in 
partnership  businesses  owned  by  non-resi- 
dents and  capital  invested  in  business  by 
non-residents  were  made  taxable.  At  the 
recent  1919  session  all  property  of  resi- 
dents, wherever  located,  was  made  taxable, 
as  were  shares  of  stock  of  all  domestic 
corporations,  of  national  banks  located  in 
the  state;  and  securities,  including  mort- 
gages of  foreign  corporations,  when  repre- 
sented by  real  estate  located  in  the  state, 
owned  by  non-residents. 

The  insistent  demands  for  revenue, 
coupled  with  the  failure  of  most  of  the 
states,  with  a  few  notable  exceptions,  to 
follow  New  Yo'rk's  lead  in  the  interest  of 
interstate  comity,  are  to  be  credited  with 
this  unfortunate  reversal  of  policy. 

Mr.  Girdwood  of  Maryland  describes 
some  events  of  interest  there.  It  appears 
that  the  voters  of  the  city  were  to  be  called 
upon  to  vote  at  the  November  election,  upon 
three  tax  propositions,  each  amending  the 
city  charter.  One  concerned  the  tax  rate 
in  an  annexed  district,  the  other  two  were 
combined  in  one  vote,  the  first  providing 
complete  exemption  for  merchandise,  the 
other  providing  for  a  reduction  of  the  tax 
rate  on  buildings  from  the  regular  city 
rate,  of  10  per  cent  annually,  reaching  50 
per  cent  in  1926,  which  was  to  be  the  per- 
manent rate  thereafter.  As  a  result  of  a 
test  case,  the  court  of  appeals  in  a  unani- 
mous opinion,  has  just  held  both  amend- 
ments unauthorized  by  the  constitution  as 
conflicting  with  the  home  rule  provisions 
granted  to  the  city,  and  they  were  there- 
fore not  placed  on  the  ballots. 

The  combination  of  these  two  proposi- 
tions in  one  vote  led  Mr.  Girdwood  to  ob- 
serve that  it  looked  like  the  work  of  single 
tax  advocates.  From  newspaper  accounts 
it  appears  that  they  were  proposed  by  the 
Mar^'land  Tax  Reform  Association ;  that 
this  organization  has  been  conducting  a 
vigorous  campaign  for  their  adoption,  pla- 
rarding  the  city  and  using  liberally  the  ad- 
^•ertising  columns  of  the  newspapers,  and 
that   as  neither   political   party  had   taken 
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any  interest  in  the  measures,  "  the  light 
would  have  narrowed  down  to  a  battle  be- 
tween the  single-taxers  and  the  antis." 

One  of  the  successful  litigants  is  quoted 
as  saying  that  the  decision  meant  "  that 
the  right  to  make  and  unmake  tax  laws  for 
the  city  and  state,  for  the  time  being  at 
least,  lies  in  the  legislature  where  it  be- 
longs." 

The  city  tax  board  reported  to  the 
mayor  that  the  exemption  would  by  1922 
remove  nearly  $120,000,000  of  taxable 
base. 

Montana  certainly  "started  something" 
by  the  enactment  of  the  new  classification 
law.  described  in  the  May  Bulletin  and 
which  was  further  explained  and  elabor- 
ated upon  by  Secretary  Edgerton  in  his 
admirable  address  at  the  Chicago  confer- 
ence. It  is  one  thing  to  write  a  statute 
providing  for  such  fundamental  changes 
in  law  and  thus  upsetting  long-established 
customs  and  habits;  it  is  quite  another 
thing  to  "  see  the  thing  through."  We 
have  heard  something  of  this  from  Mr. 
Edgerton  who  writes  a  tale  of  hard  work 
which  would  well  bear  elaboration.  He 
writes  in  part  as  follows  : 

"  This  is  the  last  of  September.  It  seems 
incredible  to  me  that  it  has  been  three  and 
one-half  months  since  we  were  at  Chicago. 
Nor  does  it  seem  seven  months  since  our 
legislature  passed  the  classified  property 
tax  law  and  vitalized  the  state  board  of 
equalization.  Time  never  before  passed  so 
quickly  for  me.  I  certainly  picked  a  busy 
job  for  myself  this  last  summer. 

"  Our  new  laws  were  approved  on  Feb- 
ruary 28th  last.  The  assessment  of  prop- 
erty obtained  as  of  noon  on  March  3d  fol- 
lowing. Three  days  only  remained  to 
change  our  system.  However,  we  got  along 
finely  although  county  assessors  did  not 
willingly  relinquish  the  old  and  free-and- 
easy  order  for  the  exactions  of  the  new. 

"  Montana  could  not  have  made  the 
change  it  did  at  a  more  critical  and  unfor- 
tunate time.  The  years  of  1917  and  1918 
had  been  lean  years.  This  year  Montana 
has  had  no  rain.  Crops  generally  have 
been  total  failures  ;  enonnous  quantities  of 
live  stock  have  been  sold  because  there  was 
no  water  and  no  feed  for  it,  and  many 
homesteaders  have  abandoned  their  land 
?.nd  jTone  elsewhere. 

"  However,    the    new    laws    have    come 


through.  They  still  live.  And  so  do  I, 
mirabile  dictu.  I  have  had  to  be  peace- 
maker, general  utility  man  and  rough-neck 
at  one  and  the  same  time,  but  the  worst  is 
over. 

"  The  comic  opera  stuff  is  over.  It  has 
resulted  in  every  man-voter  and  every 
woman-voter  in  Montana  becoming  inter- 
ested in  and  anxious  for  a  real  honest-to- 
(rod  tax  commission.  The  constitutional 
amendment  that  is  now  before  the  people 
will  carry  without  opposition  in  Novem- 
ber, 1920.  Such  a  commission  is  abso- 
lutely necessary  to  any  real  tax  reform 
and  improvement  in  Montana.  The  people 
are  rousing  themselves  to  the  need  of  pro- 
gressive changes  in  the  constitution  and  in 
the  laws.  Thus  the  irritations  of  1919 
have  had  their  compensations." 

At  the  1919  session  of  the  Delaware 
legislature  the  following  changes  were 
made  in  the  tax  laws : 

The  income  tax  law  (L.  1917,  Ch.  6) 
was  amended  by  limiting  the  exemption  to 
state  officers  to  the  term  of  office  to  which 
they  were  elected  prior  to  April  2,  1917, 
The  date  of  passage  of  the  original  law. 

Personal  exemption  was  provided  fol- 
lowing the  provisions  of  the  federal  law 
in  this  respect. 

Deductions  were  changed  by  permitting 
the  including  of  expenses  of  agricultural 
operations,  which  were  excluded  in  the 
original  law  and  of  losses  resulting  from 
agricultural  operations  and  prohibiting  the 
deduction  of  federal  income  taxes. 

Two  special  collectors  of  state  revenue 
are  authorized  instead  of  one  and  the  salary 
is  increased  from  $1200  to  $1400;  these 
collectors  are  given  more  extensive  power 
and  authority  over  the  methods  of  collec- 
tion. Further  penalties  are  provided  for 
failure  to  pay  the  tax. 

A  merchants'  license  tax  was  enacted  on 
dealers  in  grain,  fruits  and  vegetables  by 
wholesale,  the  tax  to  be  at  the  rate  of  20c. 
;ier  $1000  of  purchases. 

The  motor  vehicle  tax  was  changed  so 
as  to  provide  for  a  tax  of  $2  for  every 
500  lbs.  of  gross  load  weight,  including 
the  weight  of  the  vehicle  and  of  the  maxi- 
mum load  carried. 

Secretary  Lack  of  the  California  board 

of  equalization  sends  note  of  the  changes 
made  at  the  1919  session  of  the  legislature. 
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These  changes  are  mainly  of  an  adminis- 
trative character  and  not  of  general  inter- 
est, and  include  extension  of  the  exemption 
to  soldiers  in  the  recent  war;  various  pro- 
visions with  respect  to  delinquent  taxes 
and  redemptions;  fixing  the  date  for  pay- 
ment of  taxes;  and  provision  for  more 
efficient  record  of  tax  sales. 

Provision  is  made  for  payment  of  taxes 
in  any  kind  of  legal  tender  and  also  for 
the  appointment  by  the  county  board  of 
supervisors  of  an  advisory  board  to  assist 
the  county  assessor  in  the  determination  of 
the  values  of  property  by  acting  as  a  board 
of  appraisers. 

Clearly  the  most  interesting  item  of  news 
we  have  to  note  this  month  is  that  at  the 
last  session  of  the  Nebraska  legislature, 
in  connection  with  a  reorganization  of  ad- 
ministrative functions,  a  Department  of 
Finance  was  created  under  the  charge  of  a 
Secretary  of  Finance.  The  duties  of  this 
department  embrace  general  supervision 
over  the  administration  of  the  tax  laws  of 
the  state,  including  a  considerably  larger 
degree  of  control  over  local  taxing  officials 
and  the  power  to  order  a  reassessment  of 
classes  of  property.  Thus  Nebraska  finally 
enters  the  long  list  of  states  having  effec- 
tive centralized  tax  administrative  machin- 
ery. The  usual  difficulty  appears  to  have 
arisen  of  providing  some  function  for  the 
state  board  of  equalization,  hence  the  pro- 
ceedings of  the  department  of  finance  with 
reference  to  taxation  are  made  subject  to 
review  by  this  board. 

The  department  is  also  in  charge  of  the 


accounting  and  control  of  public  expendi- 
tures and  of  the  preparation,  for  submis- 
sion to  the  Governor,  of  a  budget  for  all  of 
the  state  revenues  and  expenditures. 

The  bank  tax  law  was  amended  by  pro- 
hibiting the  deduction  from  the  value  of 
the  capital  stock  of  mortgage  securities 
owned  by  the  bank,  following  the  decision 
in  the  Neviaha  County  bank  case,  noted  in 
the  Bulletin  for  June,  p.  241. 

An  act  was  passed  to  provide  against  one 
of  the  disastrous  eft"ects  of  the  federal 
farm  loan  act.  In  Nebraska  mortgages  are 
taxed  as  an  interest  in  the  real  estate  and 
by  reason  of  the  exemption  of  federal  land 
bank  mortgages,  last  year  these  mortgages 
were  held  to  be  deductible  from  the  full 
value  of  the  real  estate,  thereby  causing  a 
very  material  loss  in  the  assessment  base. 
The  new  act  exempts  federal  farm  mort- 
gages from  the  provision  above  noted,  mak- 
ing mortgages  taxable  as  an  interest  in  the 
real  estate. 

We  are  indebted  to  the  new  Secretary  of 
Finance.  Mr.  Philip  F.  Bross,  for  the 
above  notes. 

We  have  heretofore  failed  to  note  that  at 
the  last  session  of  the  Michigan  legisla- 
ture a  state  budget  system  was  established 
and  a  budget  commission  created.  This 
evidently  followed  as  a  result  of  the  ex- 
haustive and  careful  investigation  of  this 
subject  by  Mr.  George  Lord,  a  member  of 
this  Association. 

The  inheritance  tax  law  of  the  state  was 
amended  in  some  particulars. 


THE  TAXATION  OF  NON-RESIDENTS  IN  THE 
NEW  VORK  INCOME  TAX 

EDWIN  R.   A.   SELIGMAN 
Columbia  University 


The  question  of  tiie  taxation  of  non- 
residents has  liecome  especially  urgent  with 
the  advent  of  the  Income  Tax.  The  prob- 
lem was,  indeed,  obvious  in  principle  from 
the  very  beginning  of  interstate  taxation. 
But  it  so  happened  that  as  the  economic 
relations  between  the  states  in  this  country 
assumed  some  importance,  the  administra- 
tion of  the  general  property  tax  left  much 
to  be  desired,  so  that  in  practice  the  tax 


was  not  enforced  in  such  a  way  as  to  create 
any  considerable  difficulties.  When  the  in- 
heritance tax  was  introduced,  the  enferce- 
ment  was  more  rigorous,  and  we  began  to 
hear  more  of  the  difficulties  of  interstate 
complications.  But  even  these  have  been 
of  comparatively  little  importance.  With 
the  advent,  however,  of  the  income  tax,  we 
are  confronted  by  the  problem  of  doui)le 
taxation   in   all   its  intensity.      For   under 


No.  2] 


NOVEMBER,  1919 


41 


modern  conditions,  local  and  state  lines 
apply  only  to  a  very  slight  extent  in  the 
earning  of  incomes. 

There  is  an  additional  reason,  however, 
why  the  situation  is  still  more  complicated 
in  New  York.  In  many  of  the  less  ad- 
vanced states  of  the  imion,  the  great  major- 
ity of  incomes  within  the  state  are  earned 
by  residents  of  the  state;  that  is  to  say, 
there  are  comparatively  few  non-residents 
who  sojourn  for  a  protracted  period  within 
the  state.  And,  on  the  other  hand,  most  of 
the  residents  of  the  state  secure  all  or  a 
very  large  part  of  their  revenue  from  prop- 
erty situated  or  business  conducted  with- 
out the  state.  In  New  York,  however,  the 
situation  is  very  different.  In  the  first 
place.  New  York  City,  as  the  great  metro- 
politan center,  attracts  people  from  all 
over  the  country.  Not  only  do  they  swarm 
to  New  York  for  weeks  or  months  at  a 
time,  but  a  large  number  of  wealthy  indi- 
viduals, who  still  retain  their  legal  resi- 
dence in  other  states,  erect  princely  man- 
sions in  New  York  and  live  there  most  of 
the  year.  On  the  other  hand,  New  York 
City  is  the  financial  center  of  the  country : 
we  know  that  more  than  one-third  of  the 
individual  income  tax  of  the  entire  country 
is  paid  in  New  York.  That  means  that  the 
wealthy  residents  of  New  York  own  a  large 
part  of  the  property  of  the  nation  and  that 
the  incomes  received  in  New  York  are  to  a 
considerable  extent  received  from  sources 
outside  of  the  state.  Finally,  New  York 
as  the  industrial  center  of  the  country  is 
crow^ded  Avith  hundreds  of  thousands  of 
members  of  the  professional  classes  and  of 
wage-earners  w-ho  get  their  living  in  the 
city  but  who  commute  to  the  suburbs. 
Northern  New  Jersey  and,  to  a  less  extent, 
southwestern  Connecticut,  are  nothing  but 
suburbs  of  New  York. 

Thus  from  both  points  of  view  the  ques- 
tion of  double  taxation,  i.  e.,  the  taxation 
of  non-residents  on  income  received  within 
the  state  and  of  residents  on  incomes  re- 
ceived -without  the  state,  assumes  in  New 
York  a  significance  which  in  practice  far 
transcends  that  in  any  other  part  of  the 
country. 

Although,  as  stated  above,  the  question 
of  double  taxation  has  never  been  of  great 
importance  in  the  administration  of  the 
general  property  tax,  the  courts  have  grad- 
ually elaborated  some  general  principles  to 
govern  the  situation.     In  the  case  of  real 


estate,  it  was  comparatively  easy  to  reach 
the  conclusion  that  real  estate  ought  to  be 
taxed  where  it  was  located,  irrespective  of 
the  residence  of  the  owner.  In  the  case  of 
personal  property  the  situation  was  more 
complicated.  So  far  as  intangible  prop- 
erty is  concerned,  the  rule  of  law  that 
gradually  came  to  be  accepted  was  mobilia 
personam  sequuntur,  or  "  movables  follow 
the  person  "  ;  i.  e.,  the  controlling  element 
is  the  legal  residence  of  the  owner.  This 
decision  w-as  obviously  due  to  the  fact  that 
we  can  scarcely  speak  of  the  situs  of  in- 
tangible property.  When,  however,  the 
attempt  was  made  to  deal  with  tangible 
personalty,  a  real  difficulty  arose.  Since 
tangible  personalty  has  a  definite  location, 
the  question  arises  why,  despite  the  rule 
that  movables  follow  the  owner,  the  rule 
L,^overning  real  estate  should  not  also  be 
applicable  here.  The  consequence  has  been 
an  indecision  on  the  part  of  the  courts  and 
our  legislators.  In  some  states  the  rule  of 
situs  governs,  in  others  the  rule  of  mobilia 
personam  sequuntur  applies.  The  result 
would  of  course  be  intolerable  if  the  tax 
were  actually  enforced ;  for  in  some  cases 
the  tangible  personalty  would  then  be  taxed 
in  neither  the  state  of  location  nor  the  state 
of  residence,  while  in  other  cases  it  might 
happen  that  it  would  be  taxed  in  both 
states.  Since  the  decision  of  the  Supreme 
Court  in  the  refrigerator  case  a  part  of  the 
difficulty  has  been  removed  in  that  no  state 
can  henceforth  impose  a  tax  on  tangible 
property  permanently  located  outside  the 
state. 

When  we  come  to  consider  the  theory 
underlying  the  American  practice,  w-e  find 
that  it  was  an  outcome  of  the  general  eco- 
nomic and  political  doctrines  of  the  day. 
The  ordinarily  accepted  theory  of  the  re- 
lation of  the  individual  to  the  government, 
which  had  come  down  from  the  eighteenth 
century  political  philosophy,  was  that  the 
chief  object  of  the  state  was  to  protect  the 
individual,  and  that  he  ought  to  pay  for 
this  protection  by  supporting  the  govern- 
ment. Accordingly,  a  man  ought  to  be 
taxed  where  he  permanently  resides,  for 
the  reason  that  the  government  protects 
him  in  the  state  of  his  residence;  and,  on 
the  other  hand,  the  tangible  property  ought 
to  pay  where  it  is  located,  because  it  re- 
ceives the  protection  of  the  government 
there. 

In   realitv,   although   it   was   not  recog- 
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nized,  two  diiYerent  theories  were  implicit 
in  this  treatment  of  the  matter.  On  the 
one  hand  was  the  theory  that  the  govern- 
ment affords  protection — the  so-called  pro- 
tection theory.  On  the  other  hand  was  the 
theory  that  the  individual  receives  a  benefit 
from  this  protection — the  so-called  benefit 
theory.  These  theories  are  by  no  means 
necessarily  identical.  The  protection  the- 
ory states  that  the  government  ought  to  be 
reimbursed  for  the  protection  it  affords, 
i.  e.,  that  the  government  ought  to  be  paid 
for  the  expenses  involved  in  affording  pro- 
tection. This  is  the  cost-of-service  theory ; 
that  taxation  ought  to  be  in  accordance 
with  the  cost  of  the  service.  On  the  other 
hand,  the  benefit  theory  holds  that  the  in- 
dividual ought  to  pay  in  accordance  with 
the  advantage  or  benefit  that  he  receives. 
This  is  the  value-of -service  theory  —  that 
taxation  should  be  in  proportion  to  the 
value  of  the  service.  In  the  one  case  we 
regard  the  giver ;  in  the  other  the  recipient. 
Now  it  is  to  be  noted  that  there  is  no 
necessary  correlation  between  cost  of  ser- 
vice and  value  of  ser^dce.  The  same  ser- 
vice of  the  government  to  two  different  men 
may  be  valued  very  differently  by  them. 
The  rich  m.an  may  need  for  the  protection 
of  his  person  no  more  police  than  the  poor 
man ;  the  cost  of  service  may  be  the  same 
and  yet  there  may  be  a  great  disparity  in 
the  value  of  the  service.  According  to  the 
strict  protection  theory,  the  rich  man  would 
pay  no  more ;  according  to  the  benefit  the- 
ory, he  would  pay  much  more.  Even  if 
we  take  the  property,  rather  than  the  per- 
son of  the  individual,  the  protection  theory 
and  the  benefit  theory  are  not  necessarily 
co-terminous.  It  may,  indeed,  cost  the  gov- 
ernment more  to  protect  the  large  property 
than  the  small  property ;  but  the  wealthy 
owner  of  the  large  property  may  decide 
not  to  depend  upon  the  goverrmient  and 
may  choose  to  employ  private  watchmen, 
detectives  and  the  like,  so  that  he  would 
not  get  as  much  benefit  from  the  govern- 
ment protection  as  the  owner  of  the  small 
property  who  relies  entirely  on  the  police. 
In  that  case,  while  the  cost  of  protection 
would  be  greater,  the  benefit  received 
would  not  be  greater.  It  is  obvious,  there- 
fore, that  the  protection  theory  and  the 
benefit  theory  are  by  no  means  identical. 

The  American  courts,  how^ever,  like  the 
economists  and  publicists  from  whom  they 
adopted  the  theor\'.  made  no  such  fine  dis- 


tinction. The  only  difference  is  that  while 
the  writers  generally  speak  of  the  benefit 
theory  of  taxation,  the  courts  have  usually 
called  it  the  protection  theory. 

As  a  matter  of  fact,  however,  this  theory, 
although  so  deeply  ingrained  in  the  legal 
thinking,  is  erroneous,  and  has  been  aban- 
doned by  economic  and  fiscal  scientists. 
It  has  been  retained  in  the  courts  to  a 
certain  extent  and  in  popular  and  un- 
tutored thought  by  the  mere  force  of  tradi- 
tion. The  theory  of  protection  really  is 
untenable.  It  is  as  inapplicable  to  the  per- 
son of  the  taxpayer  as  to  his  property;  it 
is  unsatisfactory  from  the  point  of  view 
both  of  the  cost  of  protection  to  the  gov- 
ernment and  of  the  benefit  to  the  taxpayer. 

The  theory  arose  at  a  time  when  the 
chief  expenditures  of  the  government  w-ere 
devoted  to  military  purposes  and  other 
forms  of  protection.  In  modem  times, 
however,  the  state  has  assumed  all  kinds  of 
new  functions,  among  w'hich  that  of  pro- 
tection counts  for  relatively  little.  In  the 
city  of  New  York,  for  instance,  the  only 
protection  that  the  person  of  the  taxpayer 
gets  is  from  the  police  and  perhaps  in  a 
wider  sense  from  the  courts ;  and  even  in 
the  case  of  property  there  is  to  be  added 
to  these  only  the  cost  of  the  fire  depart- 
ment. But  all  these  combined  do  not  by 
any  means  form  the  major  part  of  the  cost 
of  government.  Education,  street  cleaning, 
charities  and  corrections,  recreational  ex- 
penditures and  the  like,  bulk  continually 
larger  in  modern  budgets.  Government, 
nowadays,  does  far  more  than  merely  pro- 
tect the  individual ;  to  measure  the  obliga- 
tion resting  upon  the  taxpayer  by  the  cost 
of  protection  gives  an  entirely  inadequate 
picture  of  the  situation. 

On  the  other  hand,  even  if  we  abandon 
the  cost  of  protection  theory,  and  take 
refuge  in  the  benefit  theory,  the  situation 
is  equally  unsatisfactory.  For,  in  the  first 
place,  the  benefits  accruing  to  the  indi- 
vidual from  governmental  action  are  to  a 
very  large  extent  not  susceptible  of  meas- 
urement. Who  can  measure  the  benefit  re- 
ceived by  a  particular  individual  from  the 
expenditures  on  the  courts  or  the  navy? 
How  can  we  measure  the  benefits  accruing 
to  the  property  of  an  individual,  as  a  mer- 
chant's stock  in  trade,  from  the  millions 
spent  by  the  city  of  New  York  on  elemen- 
tary schools?  But  even  to  the  extent  that 
we  can  measure  the  resultant  benefits,  the 
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theory  labors  under  the  obvous  weakness 
that  in  many  cases  the  poor  benefit  more 
than  the  rich.  The  poor  man  sends  his 
children  to  the  public  schools ;  the  rich 
man  to  a  private  school ;  the  rich  man  has 
his  own  night  watchman  and  Pinkerton 
detectives ;  the  poor  man  depends  on  the 
police ;  the  rich  man  has  his  own  garden 
or  country  house;  the  poor  man  enjoys  the 
public  parks;  the  rich  man  goes  to  his 
private  hospital ;  the  poor  man  in  a  large 
measure  to  the  municipal  hospitals;  the 
rich  man  contributes  to  the  charities;  the 
poor  man  is  a  beneficiary  of  charities. 
Modern  government  ministers  in  increasing 
measure  to  the  needs  of  the  mass.  If  it 
were  possible  to  measure  benefits  in  dollars 
and  cents,  the  benefit  received  from  a  not 
inconspicuous  part  of  modern  government 
outlays  would  be  in  inverse  proportion  to 
wealth.  So  that,  if  benefits  were  to  be  the 
test  of  taxation,  the  poor  would  frequently 
be  called  upon  to  pay  more  than  the  rich. 

Without  going  into  all  these  subtleties, 
however,  the  basic  reason  why  the  protec- 
tion or  benefit  theory  is  not  applicable  is 
that  it  gives  an  erroneous  explanation  of 
the  relation  of  the  individual  to  the  gov- 
ernment. The  modem  democratic  theory 
of  taxation,  which  rests  upon  the  more 
organic  theory  of  the  state,  is  that  of  fac- 
ulty or  ability  to  pay.  As  we  have  sought 
to  express  it  elsewhere,^  the  modem  theory 
of  political  science  recognizes  the  fact  that 
the  public  collective  wants  are  as  much  a 
part  of  the  nature  of  civilized  man  as  are 
his  individual  private  wants;  and  that  the 
essence  of  taxation  is  a  moral,  as  well  as 
a  legal,  obligation.  The  government,  in- 
deed, must  do  something  for  the  cormnun- 
ity  in  return  for  the  support  which  it  re- 
ceives. But  this  reciprocal  obligation  on 
the  part  of  the  goverimient  is  not  toward 
the  individual  as  such,  but  toward  the  in- 
dividual as  a  member  of  the  group.  The 
special  benefit  is  swallowed  up  in  the  com- 
mon benefit.  The  special  benefit  to  the 
individual  is,  in  most  cases,  not  even  meas- 
urable ;  for  the  distinguishing  character- 
istic of  modem  civilization  is  the  spread 
throughout  the  community  of  these  impal- 
pable, non-material  results  of  good  govern- 
ment which  make  for  the  common  welfare, 
and  particularly  for  the  higher  life.     In  its 


^  Essays   in    Taxation,   8th   ed.,    1913,   pp.    337 
et  seq. 


ideal  form,  at  all  events,  the  state  must  be 
likened  not  to  a  joint-stock  company,  but 
to  a  family.  The  citizens  are  not  stock- 
holders but  brethren,  animated,  if  they  are 
patriots,  by  the  same  ideals  and  by  the 
same  fine  sense  of  cooperation  in  the  com- 
mon interest.  Whatever  the  test  of  this 
moral  obligation  to  contribute  to  the  sup- 
port of  the  whole  may  be,  it  is,  in  the  state 
as  little  as  in  the  family,  assuredly  not  the 
measure  of  benefit  received.  Not  only  is 
the  test  impracticable,  but  if  it  were  prac- 
ticable it  would  be  inadequate. 

It  must,  of  course,  not  be  understood 
that  this  exhausts  the  explanation  of  the 
relations  of  the  individual  to  the  govern- 
ment. The  government  often  does  things 
for  the  individual  where  the  principle  of 
equivalents  rather  than  the  principle  of 
ability  comes  into  play,  i.  e.,  where  the 
government  does  a  particular  thing  for  the 
individual  and  the  individual  receives  a 
special  benefit  in  return.  The  government 
in  such  a  case  functions,  as  it  were,  in  a 
business  capacity;  it  acts  to  a  great  extent 
as  a  private  business  man  would  act.  It 
gives  something  to  the  individual  which  is 
of  special  value  to  him  and  it  demands  a 
payment  in  return  for  the  particular  ser- 
vice. But  such  payments,  as  has  been  fully 
explained  elsewhere,-  are  called  prices  or 
fees  or  special  assessments,  and  are  not  to 
be  confused  with  taxes.  Taxes  must  be 
levied  in  accordance  with  the  principle  of 
ability  to  pay:  other  charges  of  govern- 
ment may  be  assessed  on  the  principle  of 
benefits. 

The  contrast  between  the  principle  of 
ability  and  the  principle  of  benefits  is, 
however,  less  sharp  than  is  often  supposed. 
This  is  largely  due  to  the  fact  that  the  in- 
terpretation commonly  put  upon  the  ability 
theory  is  the  one  formulated  by  John 
Stuart  Mill  who  maintained  that  the  ability 
of  the  individual  to  pay  taxes  is  to  be 
measured  by  the  sacrifice  imposed  upon 
him  in  paying  the  taxes.  In  other  words, 
the  ability  theory  was  identified  with  the 
sacrifice  theory. 

There  has,  however,  been  a  great  deal  of 
confusion  about  this  concept  of  sacrifice. 
In  a  wider  sense,  the  sacrifice  theory  may 
indeed  be  defended,  although  the  term  em- 
ployed would  even  then  be  inexpedient.  In 
the  narrower  sense,  however — that  is,  in  the 

2  Op.  cit.,  pp.  436-446. 
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sense  in  which  it  was  employed  by  John 
Stuart  Mill  and  in  which  it  is  commonly 
understood  at  present — the  sacrifice  theory, 
or  the  sacrifice  concept  of  ability  to  pay,  is 
incorrect,  because  inadequate.  Let  us  make 
this  clear. 

As  it  has  been  pointed  out,^  there  are 
two  sides  to  every  man's  economic  activity 
— the  production  or  acquisition  of  wealth 
and  the  consumption  or  disposition  of 
wealth.  The  acquiring  of  the  wealth  nor- 
mally costs  some  effort ;  the  parting  with 
the  wealth  also  involves  a  pain.  Now  if 
by  sacrifice  we  mean  the  costs  involved, 
i.  e.,  the  costs  of  acquisition  as  well  as  dis- 
position, then  indeed  the  sacrifice  theory 
is  correct  in  the  sense  that  from  the  point 
of  view  of  economic  psychology  the  test 
of  ability  to  pay  taxes  is  an  amalgam  of 
both  of  these  costs  or  sacrifices. 

But  the  term  sacrifice,  as  conceived  by 
John  Stuart  Mill  and  as  commonly  under- 
stood, refers  only  to  the  pains  involved  in 
parting  with  wealth.  Sacrifice,  thus  inter- 
preted, means  a  sacrifice  of  disposition,  a 
sacrifice  of  consumption.  The  common  de- 
fence of  progressive  taxation,  for  instance, 
is  that  the  relative  sacrifice  of  parting  with 
the  tax  diminishes  with  the  amount  of  one'.s 
wealth.  When  we  speak  of  sacrifice,  we 
think  in  such  a  case  only  of  the  interfer- 
ence with  the  enjoyment  or  consumption 
of  v/ealth. 

This,  manifestly,  is  a  one-sided  or  in- 
adequate view.  For,  just  as  there  are  dif- 
ferences involved  in  the  disposition  of 
wealth,  so  there  are  differences  involved 
in  the  acquisition  of  wealth.  These  dif- 
ferences in  the  ease  of  acquisition  may  be 
termed  acquisition  costs  or  production  costs 
as  over  against  the  disposition  costs  or  con- 
sumption costs.  If  the  term  "sacrifice" 
is  employed  to  designate  the  latter  cost,  the 
term  "  opportunity "  might  be  used  to 
designate  the  former.  There  are  all  man- 
ner of  differences  in  opportunity  which 
explain  the  relative  case  of  acquiring 
wealth.  The  most  important  of  these  dif- 
ferences, apart  from  those  inherent  in  the 
very  nature  of  things,  depend,  so  far  as 
the  government  or  the  .social  sanction  is 
concerned,  largely  on  the  question  of  privi- 
lege. Society  and  state  afford  the  indi- 
vidual all  manner  of  privileges,  most  of 
them  entirely  legitimate,  which  help  him 

3  Op.  cit.,  pp.  339-340. 


to  add  to  his  wealth.  It  is,  therefore,  de- 
fensible to  contrast  privilege  with  sacrfice. 
The  economic  privileges  conferred  upon 
the  individual  in  the  acquisition  of  his 
wealth  affect  his  ability  to  support  the 
government  no  less  than  do  the  relative 
sacrifices  imposed  upon  him  in  parting  with 
his  wealth.  In  other  words,  instead  of 
there  being  one  aspect  or  test  of  taxable 
ability,  there  are  two :  the  privilege  side 
as  well  as  the  sacrifice  side,  the  acquisition 
side  as  well  as  the  disposition  side.  A 
man's  ability  to  pay  taxes  is  to  be  meas- 
ured not  only  by  the  relative  burden  im- 
posed upon  him  in  parting  with  his  wealth, 
but  also  by  the  relative  ease  with  which  he 
has  acquired  his  wealth. 

Now,  inasmuch  as,  and  to  the  extent 
that,  the  privileges  enjoyed  by  individuals 
result  in  actual  benefits  to  them,  the  privi- 
lege theory  may  be  in  part  at  least  inter- 
preted in  terms  of  the  benefit  theory.  It  is 
clear,  then,  however,  that  the  real  objection 
to  the  old  protection  or  benefit  theory  is 
not  so  much  that  it  is  false  as  that  it  is  ex- 
aggerated. It  represents  only  a  part  of  the 
truth,  and  only  a  small  part.  But  the  same 
thing  may  be  said  of  the  sacrifice  theory. 
It  also  represents  only  a  part,  even  though 
a  larger  part,  of  the  truth. 

In  its  proper  formulation,  then,  the  bene- 
fit theory  is  not  opposed  to  the  faculty 
theory,  but  really  forms  a  part,  although 
a  minor  part,  of  the  ability  theory.  It  is 
only  to  the  extent  that  the  benefits  or 
privileges  conferred  upon  the  individual 
augment  his  ability  to  pay  that  they  de- 
serve any  consideration  at  all.  To  erect 
the  benefit  theory  into  an  all-embracing 
theory  is  incorrect;  to  say  that  benefits  or 
privileges  are  one  of  the  elements  modify- 
ing the  ability  of  the  individual  is  justifi- 
able. The  benefit  or  protection  theory  is 
not  an  independent  theory,  standing  side 
by  side  with  the  faculty  or  ability  theory: 
it  can  be  upheld  only  as  one  of.  the  two 
constituent  elements  that  compose  the  abil- 
ity theory.  It  is  because  the  ability  theory' 
lias  been  incorrectly  identified  with  the 
sacrifice  theory  that  this  confusion  has  re- 
sulted. Ability  or  faculty  to  pay  is  the 
fundamental  explanation  of  all  taxes ;  but 
ability  to  pay  is  composed  of  two  elements, 
the  privilege  element  and  the  sacrifice  ele- 
ment. Benefits  may  be  contrasted  with 
sacrifices;  the  benefit  theory  cannot  cor- 
rectly be  contrasted  wth  the  ablity  theory. 
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This  confusion  of  thought  has  led  many 
writers  astray.  Some  of  the  leading  conti- 
nental writers  on  finance  hold,  for  instance, 
that  the  line  can  be  drawn  between  the 
general  state  taxes,  to  be  imposed  upon  the 
principle  of  ability,  and  local  taxes  which 
are  imposed  on  the  principle  of  benefit.* 
This  is  clearly  illogical,  for  it  is  obvious 
that  the  extent  of  benefits  received  has  no 
connection  in  principle  with  the  question 
as  to  whether  we  are  dealing  with  local,  or 
state  government.  A  piece  of  land,  for  in- 
stance, which  is  often  chosen  as  an  ex- 
ample, may  indeed  have  its  value  enhanced 
by  local  causes  ;  but  it  is  equally  possible 
that  the  value  of  the  land  may  be  enhanced 
by  general  state  or  national  legislation,  as, 
for  instance,  by  a  protective  tariff  on  agri- 
cultural products.  Similarly,  some  Amer- 
ican writers  ^  commit  an  error  in  trying  to 
distinguish  between  certain  taxes  that  are 
levied  on  the  principle  of  protection  and 
others  that  are  assessed  on  the  principle  of 
ability.  There  is  no  such  distinction. 
Taxes  differ  from  other  forms  of  public 
revenue  in  that  they  are  all  levied  on  the 
principle  of  abilitj^,  even  though  it  may  be 
entirely  legitimate  for  some  taxes  to  em- 
phasize the  element  of  privilege  and  for 
others  to  emphasize  the  element  of  sacrifice. 

The  American  legal  theory,  however,  so 
far  as  it  has  been  applied  to  the  general 
property  tax,  although  incorrect,  works  out 
in  practice  much  better  than  might  have 
been  supposed.  This  is  a  characteristic  of 
Anglo-Saxon  politics  and  jurisprudence, 
which  have  always  been  stronger  in  prac- 
tice than  in  theory.  For  if  the  ability  of 
an  individual  to  pay  taxes  is  measured  by 
his  property,  there  is  no  doubt  that  the 
obligation  to  pay  taxes  is  due  in  part  at 
least  to  the  jurisdiction  where  the  property 
is  situated.  The  theory,  however,  as  we 
know,  not  only  breaks  down  in  the  case  of 
intangible  property,  but  also  pays  no  atten- 
tion to  the  other  element  in  the  conception 
of  ability,  viz.,  the  element  of  sacrifice. 
Above  all,  the  American  legal  theory  be- 
comes defective  when  we  desire  to  apply  it 
to  the  income  tax  rather  than  to  the  prop- 

*  Wagner,  Finanzwissenschafi,  part  2,  2d  ed., 
1890,  pp.  138  et  seq.  Wagner  is  followed  by 
many  German  writers. 

3  See  the  draft  report  of  the  committee  of  the 
National  Tax  Association  on  a  model  system  of 
state  and  local  taxes,  igig,  pp.  19-30. 


erty  tax.     It  is  necessary,  therefore,  to  seek 
another  approach  to  the  problem. 

II. 

As  a  preliminary  to  working  out  the 
principles  of  double  taxation  or  the  taxa- 
tion of  non-residents,  it  is  necessary  to  re- 
call the  familiar  distinction  between  per- 
sonal and  impersonal  taxes.  A  personal 
tax  is  a  tax  levied  on  the  person  as  such; 
an  impersonal  tax  is  a  tax  levied  on  the 
thing  rather  than  on  the  person.  When 
the  land  tax  is  assessed,  as  in  the  state  of 
New  York,  upon  the  plot  of  ground  rather 
than  upon  the  person  who  owns  the  land, 
it  becomes  an  impersonal  tax,  or  what  the 
lawyers  call  a  tax  in  rem.  In  other  words, 
although  of  course  someone  must  pay  the 
tax,  the  law  pays  no  attention  to  the  per- 
sonal situation  of  the  owner;  the  tax  is 
imposed  upon  the  land,  irrespective  of  how 
much  the  owner  may  have  borrowed  upon 
it.  So  in  the  same  way,  the  tax  may  be 
levied  upon  capital  or  personal  property, 
irrespective  of  who  owns  it ;  or  the  tax 
may  be  levied  upon  a  business  irrespective 
of  who  carries  it  on.  As  opposed  to  these 
impersonal  taxes,  we  have  the  personal 
taxes;  and  as  the  wealth  of  the  individual 
may  he  measured  in  terms  either  of  prop- 
erty or  of  income,  the  personal  taxes  are 
either  property  taxes  or  income  taxes. 
What  we  have  to  deal  with  here  are  specifi- 
cally income  taxes. 

The  income  tax,  however,  may  either  be 
a  general  income  tax,  as  in  the  United 
States,  or  it  may  consist  of  a  series  of 
special  income  taxes,  i.  e.,  taxes  on  the  in- 
come from  special  sources.  The  new 
French  income  tax,  e,  g.,  consists  of  l)oth 
kinds;  it  is  composed  of  a  series  of  special 
taxes  on  the  various  categories  of  income 
supplemented  by  a  tax  on  the  entire  in- 
come. Even  the  British  income  tax  may 
be  considered  as  a  combination  of  the  two 
methods.  For  in  so  far  as  some  of  the 
schedules  involve  taxes  on  the  separate 
sources  of  income  with  collection  at  source, 
they  are  really  special  income  taxes; 
whereas  the  super  tax  is  a  tax  on  the  in- 
come as  a  whole. 

These  special  income  taxes  may  be  of 
several  kinds.  In  the  first  place,  there 
may  be  a  tax  on  the  income  either  from 
the  ownership  of  land  or,  where  there  is  a 
distinction  between  ownership  and  cultiva- 
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tion,  from  the  cultivation  of  land.  In  the 
next  place,  there  may  be  a  tax  on  the  in- 
come from  capital  or  what  in  this  country 
is  called  personal  property.  This  may  take 
the  form  of  a  tax  on  the  income  either 
from  tangible  personalty  or  from  intan- 
gible personalty,  like  securities.  In  the 
next  place,  we  may  have  a  tax  on  the  in- 
come from  professions  or  occupations,  in- 
cluding taxes  on  wages  as  well  as  salaries. 
Finally,  there  may  be  a  tax  on  the  income 
from  business. 

These  special  income  taxes  are  really 
akin  to  the  impersonal  taxes.  It  is  true 
indeed  that,  as  in  all  other  income  taxes, 
an  allowance  may  be  made  for  the  per- 
sonal situation  of  the  taxpayer,  so  far  as 
concerns  the  question  of  indebtedness  or 
of  exemptions  or  abatements.  But  to  the 
extent  that  they  are  assessed  on  the  source 
of  the  income,  or  on  the  income  with  re- 
spect to  the  source,  they  partake  to  a  cer- 
tain extent  of  the  nature  of  impersonal 
taxes  levied  on  the  source.  Consequently 
when  it  is  possible  to  divide  a  general  in- 
come tax  into  its  constituent  elements  and 
to  leAy  special  income  taxes,  these  are  more 
properly  to  be  considered  as  impersonal, 
rather  than  personal,  taxes. 

The  study  of  the  problem  of  the  taxa- 
tion of  non-residents  must  always  bear  in 
mind  this  distinction  between  general  in- 
come and  special  income  taxes,  and  be- 
tween personal  and  impersonal  taxes.  If 
we  are  dealing  with  a  general  income  tax, 
then  if  the  individual  earns  his  income  in 
one  jurisdiction  and  spends  it  in  another 
the  tax  ought,  from  the  standpoint  of  ab- 
stract ju.stice,  to  be  equally  divided  be- 
tween the  two  jurisdictions.  This  solution 
proceeds  on  the  assumption  that  the  ele- 
ment of  privilege  is  just  as  important  as 
the  element  of  sacrifice  in  the  conception 
of  ability.  If,  however,  this  is  not  ac- 
cepted and  if  a  greater  importance  is  at- 
tached, as  may  well  be  the  case,  to  sacri- 
fice than  to  privilege,  a  proportionately 
larger  share  of  the  tax  ought  to  go  to  the 
jurisdiction  where  the  individual  lives  and 
spends  his  income  than  to  the  jurisdiction 
where  he  earns  his  income.  In  practice, 
however,  neither  the  one  nor  the  other  solu- 
tion is  of  great  consequence ;  for  the  at- 
tem.pt  to  apportion  the  tax-paying  ability 
of  individuals  in  such  a  way  would,  in  the 
absence  of  any  effective  national  regula- 
tion, involve  almost  insuperable  difficulties. 


Under  actual  conditions  there  are  only 
three  possil)le  solutions  of  the  problem. 

In  the  first  place,  the  income  tax  might 
be  regarded  as  a  combination  of  special 
income  taxes  and  everybody,  resident  and 
non-resident  alike,  might  be  taxed  only 
upon  that  part  of  his  income  received 
from  sources  within  the  state.  The  theory 
here  would  be  that  as  each  state  would 
levy  nothing  but  special  income  taxes,  or 
taxes  from  the  income  of  special  sources, 
each  individual  would  in  the  end  pay  a 
general  income  tax  as  a  summation  of  the 
taxes  imposed  on  the  source  of  income 
within  each  state.  Taxes  on  all  the  sources 
of  income  amount  finally  to  a  general  tax 
on  all  income. 

The  obvious  objection  to  this  course, 
especially  so  far  as  residents  are  concerned, 
is  that  the  other  state  or  foreign  country 
where  part  of  the  income  is  received  may 
not  impose  an  income  tax,  so  that  the  in- 
dividual would  not  be  paying  a  fair  share 
as  compared  with  his  neighbor  whose  in- 
come is  received  entirely  within  the  state. 
Jliere  would  in  practice  be  no  such  com- 
l)ination  of  special  income  taxes  as  to  con- 
stitute a  general  income  tax.  In  addition 
to  this  general  objection,  however,  there  is 
another  formidable  difficulty.  For  even  if 
the  above  objection  were  removed,  so  that 
tlie  tax  might  be  considered  a  general  in- 
come tax,  then  this  solution,  however  ac- 
ceptable in  a  debtor  state  like  Wisconsin, 
would  be  open  to  the  objection  adverted 
to  above,  that  in  a  financial  center  like 
New  York  the  proportion  of  income  re- 
ceived from  its  inhabitants  from  sources 
outside  New  York  forms  the  overwhelming 
percentage  of  the  whole.  A  creditor  state 
like  New  York  would  accordingly  find 
such  a  solution  fiscally  inadmissible.  The 
revenue  which  it  would  receive  from  the 
taxpayers  would  be  insignificant  when 
compared  with  the  expenditures  which  it 
^vould  be  called  upon  to  incur  because  of 
tlieir  presence  within  its  borders.  The 
solution,  in  short,  would  be  theoretically 
unsound  because  of  the  over-emphasis  put 
upon  the  opportunity  or  privilege  side  of 
faculty  as  compared  with  the  sacrifice  side. 
We  must,  in  a  general  income  tax,  bear  in 
mind  not  alone  income  earned  but  income 
^•pent — not  only  the  production  side,  but 
ihe  consumption  side  of  ability  to  pay.  The 
Wisconsin  principle  is  as  defective  in  prin- 
ciple as  it  would  in  New  York  be  hopeless 
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in  practice.  If  the  time  should  ever  come 
when  capital,  industry,  and  population 
should  be  equally  distributed  throughout 
the  union  and  when  every  state  should 
impose  an  income  tax  of  its  own,  then, 
and  only  then,  would  the  above  solution  be 
relatively  satisfactory  as  among  the  sep- 
arate states,  although  still  open  to  criti- 
cism in  its  international  aspects.  But  in 
default  of  these  two  vital  conditions,  the 
principle  is  unacceptable  at  present  in  a 
state  like  New  York,  so  far  as  the  indi- 
vidual income  tax  is  concerned.  The  mat- 
ter is,  of  course,  quite  different  with  a 
corporate  income  tax,  where  this  principle 
is  not  only  legitimate  but  actually  applied 
in  New  York,  under  the  Emerson  law. 
For,  as  we  shall  see  below,  not  only  is 
the  conception  of  faculty  or  ability  to  pay 
to  be  interpreted  diiferently  in  the  case  of 
corporations  as  compared  with  individuals, 
but  corporations  are  taxed  in  virtually  all 
states,  upon  either  their  income  or  the 
sources  of  the  income. 

In  the  second  place,  residents  might  be 
taxed  on  their  entire  income  and  non- 
resident might  go  scot-free.  This  would 
proceed  on  the  theory  that  each  state  levies 
a  general  income  tax,  so  that  no  individual 
will  escape  his  due  share.  The  difficulty 
with  this  solution  is  equally  great.  For,  in 
the  first  place,  there  is  no  assurance  that 
the  other  state  will  impose  an  analogous 
income  tax,  in  which  case  residents  will  be 
subject  to  a  disadvantage.  Why,  for  in- 
stance, if  New  Jersey  imposes  no  general 
income  tax,  should  its  residents  who  carry 
on  their  business  in  New  York  in  competi- 
tion with  New  Yorkers  be  exempt  from 
taxation  in  New  York  on  that  business  or 
on  the  income  derived  from  the  business. 
Why  should  the  New  Yorker  who  is  pur- 
suing his  occupation  side  by  side  with  the 
Jerseyite  be  put  at  this  manifest  disad- 
vantage? In  the  second  place,  this  solu- 
tion of  the  problem  would  involve  the  im- 
portant practical  consequence  that  any 
New  Yorker  who  desired  to  escape  his  taxes 
could  easily  do  so  by  transferring  his  legal 
residence  to  his  summer  home  in  New 
Jersey.  It  is  well  known  that  the  chief 
reason  why  the  general  property  tax  has 
broken  down  so  completely  in  New  York 
city  is  the  facility  afforded  to  Avealthy 
New  Yorkers  to  claim  their  legal  residence 
in  the  environs.  The  one  great  advantage 
of  the  income  tax  over  the  property  tax  is 


that  it  tends  to  decrea.se  this  movement. 
Such  a  result,  however,  would  be  entirely 
defeated  if  non-residents  were  exempted 
on  their  income  earned  within  the  state  of 
New  York.  No  solution  of  the  problem 
which  fails  to  put  a  stop  to  this  deplor- 
able practice  of  local  expatriation  can  be 
acceptable.  The  exemption  of  non-resi- 
dents from  income  taxation  would  fail  to 
cure  the  existing  inequality  of  the  general 
[property  tax  and  would  create  a  new  and 
still  more  indefensible  inequality. 

We  are  led,  therefore,  to  the  remaining 
solution  as  the  only  possible  one,  namely, 
to  subject  residents  to  a  general  income 
lax  on  their  entire  income,  from  whatever 
source  derived  and  to  subject  non-residents 
to  the  special  income  taxes;  that  is,  to 
arrange  that  non-residents  should  be  liable 
only  on  such  income  from  special  sources 
as  is  received  or  earned  within  the  state. 

This  solution,  satisfactory  as  far  as  it 
goes,  is  open  to  the  criticism  that  if  two 
states  impose  a  similar  tax  and  follow  the 
same  principle  they  may  create  cases  of 
unjust  double  taxation  by  superimposing  in 
practice  special  income  taxes  upon  a  gen- 
eral income  tax.  For  if  individual  A  earns 
his  money  and  spends  it  in  one  state,  he 
would  be  taxed  only  once  on  his  entire  in- 
come ;  while  B,  with  the  same  income,  who 
earns  his  money  in  one  state  and  has  his 
legal  residence  in  another,  will  be  taxed 
twice,  once  by  the  state  where  the  income 
is  earned  and  again  by  his  state  of  resi- 
dence. 

A  simple  escape  from  this  difficulty  can, 
liowever,  be  found  in  a  provision  whereby 
the  state  where  the  income  is  earned  per- 
mits the  non-resident  to  make  a  propor- 
tionate deduction  of  such  tax  on  the  in- 
come earned  within  the  state  from  the  tax, 
if  any,  which  may  be  levied  by  the  state 
(•f  residence.  This  was  the  solution  .sug- 
uested  by  the  present  writer  and  adopted 
in  the  New  York  law.®     The  working-out 


6  Section  363 :  "  Whenever  a  taxpayer  other 
than  a  resident  of  the  state  has  become  liable  to 
income  tax  of  the  state  or  country  where  he  re- 
sides, upon  his  net  income  for  the  taxable  year, 
derived  from  sources  within  this  state  and  sub- 
ject to  taxation  under  this  article,  the  controller 
shall  credit  the  amount  of  income  tax  payable  by 
him  under  this  article  with  such  proportion  of 
the  tax  so  payable  by  him  to  the  state  or  country 
where  he  resides  as  his  income  subject  to  taxa- 
tion under  this  article  bears  to  his  entire  income 
upon  which  the  tax  so  payable  to  such  other  state 
or    country    was    imposed ;    providing    that    such 
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of  the  system  in  practice  would  then  be  as 
follows.  If,  in  the  first  place,  New  Jersey, 
for  instance,  imposed  no  income  tax,  the 
Jerseyite  would  be  subject  to  taxation  in 
New  York  on  his  income  earned  within  the 
state.  To  this  special  income  tax  there  can 
surely  be  no  objection.  For  if  the  tax  be 
regarded  as  a  general  income  tax  New 
York  is  assuredly  justified  in  seeking  to 
reach  the  privilege  side  of  the  Jerseyite's 
taxable  ability;  if  New  Jersey  elects  not 
to  attempt  to  reach  the  sacrifice  side  of  his 
taxable  ability,  that  is  its  own  concern. 
But  if  the  tax  be  regarded,  as  is  more 
properly  the  case,  as  a  special  income  tax 
on  the  non-resident,  the  defence  of  the 
solution  is  even  stronger.  Not  only  is  the 
method  defensible,  but  for  New  York  to 
refrain  from  action  would  involve  an  in- 
equality. If  two  contiguous  pieces  of  land 
are  owned  respectively  by  a  New  Yorker 
or  a  Jerseyite,  if  two  competing  business 
houses  are  occupied  respectively  by  a  New 
Yorker  or  a  Jerseyite,  if  two  dentists,  one 
a  New  Yorker  and  the  other  a  Jerseyite, 
carry  on  their  professions  on  opposite  sides 
of  the  same  New  York  street,  is  there  any 
reason  why,  in  the  absence  of  any  income 
tax  by  the  state  of  New  Jersey,  the  Jer- 
seyite should  be  preferred  to  the  New 
Yorker?  Why  should  the  sources  of  in- 
come within  the  state  be  taxable  to  some 
and  not  to  others?  Far  from  imposing  any 
additional  burden  upon  the  Jerseyite  or  in- 
terfering in  any  way  with  interstate  com- 
merce the  taxation  of  the  Jerseyite  would 
bring  about  substantial  equality  in  treat- 
ment with  that  of  the  New  Yorker.  To  do 
less  than  this  would  give  him  an  unjustifi- 
able preference. 

As  a  matter  of  fact,  however,  such  a 
preference  is  actually  given  to  him  in  one 
respect  in  the  New  York  law.  While  the 
resident  is  taxed  on  his  entire  income  in- 
cluding that  from  intangible  personalty, 
the  non-resident  is  exempt  from  income 
tax  on  his  intangibles,  unless  these  are  em- 
ployed in  his  business.  This  preference  to 
the  non-resident  is  explicable  on  the  ground 
that  otherwise  the  market  for  New  York 
securities  and  the  preeminence  of  New 
York  as  a  financial  center  might  be  jeop- 
ardized.    Favor  to  a  non-resident  is  pref- 

credit  shall  be  allowed  only  if  the  laws  of  said 
state  or  country  grant  such  similar  credit  to  resi- 
dents of  this  state  subject  to  income  tax  under 
such  laws." 


erable  to  the  decay  of  New  York.  Equal- 
ity of  taxation  may  be  made  to  bow  to  gen- 
eral economic  expediency,  just  as  Great 
Britain  in  her  recent  post-bellum  loan  ex- 
empts foreigners  from  income  tax  on  the 
bonds.  The  point  remains,  however,  that 
in  this  respect  non-residents  are  actually 
favored.  But  because  they  are  favored  in 
one  point,  there  is  no  reason  why  they 
should  be  favored  in  other  points,  where 
there  is  no  compelling  economic  considera- 
tion. Great  Britain  exempts  foreign  bond- 
holders, but  does  not  exempt  landholders 
or  foreign  business  men  or  foreign  capital- 
ists from  income  tax.  Why  should  New 
York  do  so? 

On  the  other  hand,  New  York  does 
something  which  Great  Britain  and  other 
countries  do  not  attempt  to  do.  New  York 
is  careful  to  prevent  unjust  duplicate  taxa- 
tion. If  New  Jersey  should  levy  an  in- 
come tax.  New  York  allows  the  Jerseyite 
to  deduct  from  the  New  York  tax  a  pro- 
portionate part  of  the  tax  levied  by  New 
Jersey — subject,  indeed,  to  the  condition  of 
reciprocity,  i.  e.,  that  New  Jersey  will 
agree  to  treat  New  Yorkers  in  the  same 
way.  The  consequence  of  this  would  be 
that  if  New  Jersey  imposed  an  income  tax 
at  the  same  rate  as  that  of  New  York,  the 
Jerseyite  would  in  final  result  pay  little  or 
nothing  in  New  York.  Inasmuch,  how- 
ever, as  he  would  pay  an  equivalent  tax 
in  New  Jersey,  this  would  operate  to 
accomplish  two  important  results.  In  the 
first  place,  it  would  preclude  any  financial 
advantage  to  the  Jerseyite,  and,  far  more 
important,  secondly,  it  would  prevent  the 
great  evil  alluded  to  above,  i.  e.,  the  in- 
ducement on  the  part  of  wealthy  New 
Yorkers  to  claim  a  legal  residence  in  New 
Jersey.  The  law,  therefore,  will  operate 
not  only  to  prevent  the  fictitious  emigra- 
tion of  New  Yorkers  but  also  to  subject 
bona-fide  Jerseyites  to  the  same  burdens  as 
those  borne  by  their  New  York  competitors. 
It  does  not  impose  any  additional  i>urden 
on  them  and  it  does  not  create  any  dis- 
crimination against  citizens  of  another 
state. 

This  solution  of  the  problem,  therefore, 
constitutes  a  forward  step  in  the  treatment 
of  non-residents.  In  subjecting  non- 
residents to  taxation  on  the  income  de- 
rived from  sources  within  the  state,  the 
law  does  not  differ  from  either  the  federal 
law   or   any   other   important    income   tax 
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law.  In  every  country  foreigners  are 
taxed  upon  their  income  from  sources 
within  the  country,  with  the  minor  excep- 
tion of  foreign-held  bonds  in  certain  cases. 
The  chief  difference  between  the  New 
York  law  and  that  of  most  countries  is 
that  in  the  latter  cases  no  such  equitable 
provision  is  made  for  a  proportionate  and 
reciprocal  deduction  of  the  tax  where  the 
home  country  imposes  a  tax  on  the  same 
income.  The  New  York  law  hence  marks 
a  distinct  advance  in  the  treatment  of  this 
problem.  Resident  and  non-residents  alike 
are  subjected  to  taxes  on  income  earned 
within  the  state;  residents  are  subjected 
in  addition  to  a  tax  on  income  from  all 
other  sources ;  and  non-residents  are  freed 
from  double  taxation  by  a  reciprocal  de- 
duction which  operates  similarly  to  free 
residents  of  New  York  from  double  taxa- 
tion by  a  sister  state.  The  net  result  is 
equality  all  around. 

There  is  only  one  point  in  which  resi- 
dents and  non-residents  are  not  treated 
alike  in  the  New  York  law.  In  the  case  of 
resident  taxpayers  the  law  allows  an  ex- 
emption of  from  one  to  two  thousand  dol- 
lars together  with  two  hundred  dollars  for 
each  dependent  person.  It  would  seem 
that  the  absence  of  any  such  exemption  in 
the  case  of  non-residents  constituted  a  real 
discrimination.  As  a  matter  of  fact,  how- 
ever, here  is  no  reason  for  such  a  criticism. 

The  theory  underlying  the  law  is,  as  we 
have  seen,  that  the  state  of  residence  may 
also  impose  an  income  tax.  If  New  Jersey 
or  Connecticut  were  to  impose  an  income 
tax  it  could  avoid  possible  injustice  to  its 
residents  on  the  part  of  New  York  by 
permitting  an  exemption  similar  to  that 
granted  by  New  York  to  its  residents ; 
through  the  reciprocal  provisions  of  the 
law  just  mentioned  all  the  difficulties  would 
then  at  once  be  adjusted.  If  New  Jersey 
preferred  not  to  grant  such  an  exemption, 
the  discrimination  would  be  chargeable  not 
to  New  York  but  to  New  Jersey.  The  only 
possible  case  of  inequality  chargeable  to 
New  York  might  arise  where  New  Jersey, 
for  instance,  does  not  impose  any  income 
tax  at  all,  and  where  the  income  of  the 
Jerseyite  is  Avholly  or  almost  wholly  earned 
within  New  York.  Such  a  situation,  not 
contemplated  by  the  framers  of  the  law — 
who  looked  forward  to  the  speedy  adoption 
of  income  tax  laws  by  the  neighboring 
states — can,  however,  be  easily  remedied. 
The  non-resident  might  be  permitted  to  file 


a  declaration  of  his  entire  income  within 
and  without  the  state  of  New  York  and 
might  be  granted  such  proportion  of  the 
statutory  exemption  as  corresponds  to  his 
income  within  the  state.  A  still  simpler 
solution  of  the  problem  would  be  to  grant 
to  non-residents  whose  income  from  wages, 
salaries,  or  professional  earnings  of  New 
York  were  under  a  modest  figure,  say  five 
or  ten  thousand  dollars,  the  same  exemp- 
tion as  that  accorded  to  residents.  But  this 
provision  should  be  enforced  only  as  long 
as  New  Jersey  does  not  levy  an  additional 
income  tax  of  its  own. 

It  appears,  therefore,  that  in  the  main 
the  New  York  law  meets  all  the  legitimate 
demands  of  interstate  comity.  It  does  not 
subject  non-residents  to  any  additional 
burden ;  and  it  paves  the  way  for  the  adop- 
tion of  a  system  whereby  all  individuals 
would  be  treated  on  an  equality  according 
to  a  fairly  correct  interpretation  of  the 
principle  of  taxable  ability  to  pay  taxes. 
To  do  anything  more  than  the  law  now 
states,  with  the  possible  exception  of  the 
minor  and  temporary  amendment  suggested 
in  the  last  paragraph,  would  be  to  accord 
an  unfair  advantage  to  non-residents  and 
to  create  an  artificial  inducement  to  an 
illicit  emigration  of  residents. 

It  is  also  not  to  be  overlooked  that  in 
the  treatment  of  individuals  the  New  York 
law  is  more  favorable  to  non-residents  than 
is  the  case  in  the  existing  corporate  income 
tax  or  the  so-called  Emerson  law  applicable 
to  corporations.  It  is  a  principle  long 
since  adopted  by  the  American  states  and 
upheld  by  the  American  courts  that  non- 
resident or  foreign  corporations  should  be 
subject  to  taxation  as  well  as  domestic 
corporations.  In  the  case  of  New  York, 
indeed,  as  is  true  of  the  most  advanced 
states,  resident  corporations  are  taxed  not 
upon  their  entire  income  but  only  upon  so 
much  of  the  income  as  is  earned  within 
the  state.  This  distinction  between  natural 
and  artificial  persons  or  between  individ- 
uals and  corporations  is,  as  mentioned 
above,  entirely  justifiable,  owing  to  the  fact 
that  in  the  case  of  corporations  the  element 
of  sacrifice  in  the  concept  of  ability  is  of 
less  importance  than  that  of  privilege. 
When  compared  with  individuals  the  cor- 
poration as  such  does  not  consume  its 
earnings:  it  distributes  them  to  the  stock- 
holders who  are  the  final  consumers.  It  is 
reasonable,  therefore,  that  corporations 
should  be   taxed   only  upon   that  part   of 
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their  income  earned  within  the  state.  The 
significant  point,  however,  to  be  empha- 
sized here  is  that  while  foreign  corpora- 
tions are  also  taxable  upon  their  income 
earned  within  the  state,  there  is  no  recip- 
rocal provision  in  the  case  of  corporations 
as  in  that  of  individuals  which  permits  the 
corporations  to  deduct  any  part  of  the  tax 
payable  in  New  York.  In  the  case  of  for- 
eign corporations  there  is  no  possibility 
that  the  state  of  New  York  would  fail  to 
receive  any  revenue  at  all ;  whereas  in  the 
case  of  non-resident  individuals,  as  we 
have  seen,  there  is  every  likelihood  that  the 
state  of  New  York  would  receive  no  tax, 
whenever  the  state  of  residence  imposed  a 
similar  tax.  Individuals  therefore  are 
treated  by  the  new  income  tax  law  more 
favorably  than  are  corporations.  Since  the 
method  of  dealing  with  corporations  has 
been  upheld  by  the  courts  there  is  no  reason 
to  suppose  that  the  more  favorable  treat- 
ment accorded  to  individuals  will  be  dis- 
allowed. 

There  are  still  to  be  mentioned  two 
minor  points  in  the  treatment  of  non-resi- 
dents in  the  New  York  law.  One  is  an 
inadvertence  in  the  law  whereby  in  the 
final  draft,  which  changed  the  originally 
contemplated  flat  rate  of  2%  in  a  grad- 
uated 1-2-3%  rate,  an  oversight  was 
committed  in  failing  to  make  the  same 
change  in  the  section  affecting  non-resi- 
dents. This,  however,  is  a  mere  slip,  which 
can  easily  be  corrected  before  the  law  goes 
into  operation. 

The  only  other  difference  in  treatment 
between  residents  and  non-residents  is  that 
in  the  case  of  non-residents  the  employers 
are  obligated  to  withhold  the  tax  from  the 
salaries  of  their  employees.  If  the  prin- 
ciple of  the  law  itself  is  sound,  however, — 
namely,  that  of  the  equal  treatment  of 
residents  and  non-residents — there  can  be 
no  valid  objection  to  this  administrative 
provision.  For  from  the  administrative 
point  of  view  it  would  l^e  practically  im- 
possible, or  certainly  most  difficult,  other- 
wise to  ensure  the  payment  of  the  tax  from 
non-residents  who  are  engaged  in  salaried 
occupations  in  New  York.  The  intent  of 
the  law  is  to  reach  all  those  who  are  tax- 
able under  its  provisions.  In  the  case  of 
residents  the  taxpayers  can  be  reached 
through  the  ordinary  processes  of  law;  in 
the  case  of  non-residents,  a  personal  tax 
cannot  be  assessed  with  any  assurance  of 
equal  enforcement  in  any  other  way  than 


in  the  manner  indicated.  The  difference  in 
administrative  treatment  between  residents 
and  non-residents  is  thus  simply  a  method 
designed  to  secure  a  real  equality  of  taxa- 
tion. It  imposes  no  discriminatory  burden 
upon  non-residents,  but  on  the  contrary 
endeavors  to  prevent  a  discrimination 
against  the  resident,  who  would  otherwise 
be  subjected  to  a  more  severe  burden.  The 
intent  of  the  law  here  again  is  equal  treat- 
ment :  the  ostensible  inequality  resolves 
itself  into  a  higher  equality. 

It  is  clear  from  the  above  review  that 
the  taxation  of  non-residents  is  only  a  part 
(if  the  great  problem  of  double  taxation. 
No  final  solution  of  this  problem  is  pos- 
sible in  a  federal  union  like  the  United 
States  without  a  uniform  rule  which  can 
either  be  imposed  from  above  or  adopted 
from  below.  This  uniform  rule  can  be 
imposed  either  by  the  national  legislature, 
as  is  the  case  in  Switzerland,  Germany, 
and  some  other  federal  unions  or,  what  is 
far  more  probable  in  the  United  States,  by 
a  series  of  rulings  of  the  Supreme  Court 
binding  upon  the  separate  states  as  in  the 
case  of  the  federal  judicial  regulation  of 
the  national  bank  tax.  It  is  clear,  how- 
ever, from  what  has  preceded  that  we  are 
not  yet  ready,  and  probably  shall  not  be  for 
some  time,  for  such  a  federal  regulation  in 
detail.  The  economic  differences  between 
various  states  and  various  sections  of  the 
rountry  and  the  great  problem  of  the 
debtor  v.  the  creditor  state  may  make  such 
a  solution,  which  is  abstractly  equitable, 
hear  with  great  hardship  on  certain  states 
and  sections.  New  York,  as  we  have  seen, 
is  in  a  very  different  position  from  many 
(if  the  western  and  southern  states,  and  a 
rule  which  would  be  acceptable  elsewhere 
might  be  entirely  inadmissible  in  New 
York.  Until  the  time  comes  when  there  is 
a  much  greater  equality  of  economic  con- 
ditions in  the  United  States,  a  far  more 
satisfactory  solution  of  the  problem  will  be 
found  in  that  accepted  by  the  state  of  New 
York.  Provisional  though  that  solution  be, 
it  is  nevertheless  one  in  harmony  with  con- 
siderations of  economic  expediency  and  the 
dictates  of  economic  justice.  It  is  certainly 
to  be  hoped  that  the  Court  will  be  suffi- 
ciently swayed  by  such  considerations  as 
to  lend  the  weight  of  its  approval  to  what 
is,  on  the  whole,  the  most  satisfactory  ad- 
justment yet  reached  of  a  difficult  and 
complicated  matter. 
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Exemptions — Railroad  Property. — A 

Minnesota  statute  imposes  a  tax  of  5  per 
cent  on  the  gross  earnings  of  railways  and 
the  real  estate  owned  and  used  for  railway 
purposes  is  exempt  from  property  taxation 
A  railroad  on  assessment  date,  had  removed 
its  offices  to  a  new  office  building  and  the 
old  building  was  being  used  partly  for 
storage  purposes  and  a  portion  was  leased 
to  an  express  company  which  operated  ex- 
press lines  over  the  railway.  It  was  held 
that  the  evidence  was  insufficient  to  show 
an  abandonment  of  the  old  building  for 
railway  purposes;  that  it  was  primarily 
used  for  such  purposes  and  that  the  occu- 
pancy of  a  portion  of  the  building  by  the 
express  company  was  not  sufficient  to  over- 
turn the  finding  of  the  trial  court  that 
the  property  was  exempt.  —  State  v.  Great 
Northern  Ry.  Co.,  171  N.  W.  317. 

Property  in  Transit  —  Storage. — 
Automobiles  stored  in  Minnesota  on  assess- 
ment date,  awaiting  instructions  from  the 
home  office  of  the  manufacturer  in  De- 
troit, as  to  shipment,  were  held  to  be  tax- 
able, under  the  general  principles  an- 
nounced in  various  cases  cited,  that  prop- 
erty stored  for  an  indefinite  time,  at  least 
for  other  than  natural  causes,  or  for  lack 
of  transportation  facilities,  may  be  law- 
fully assessed  by  state  authorities. — State  v. 
Maki'ell  Motor  Sales  Co..  171  N.  W.  566. 

Treaties  —  Force  and  Effect — In- 
heritance Taxes.  —  The  treaty  between 
the  United  States  and  Great  Britain  (Act 
March  2.  1899,  Stat.  1939)  which  provides 
that  citizens  or  subjects  of  the  contracting 
powers  may  dispose  of  their  personal  prop- 
erty by  testament  or  otherwise,  paying 
such  duties  only  as  the  citizens  or  subjects 
of  the  country  where  the  property  lies, 
shall  be  liable  to  pay  in  like  cases,  renders 
nugatory,  as  to  citizens  and  subjects  of 
Great  Britain,  the  provisions  of  the  North 
Dakota  inheritance  tax  law  (L.  1913,  ch. 
185)  which  imposes  upon  non-resident 
aliens  a  larger  tax  than  that  imposed  upon 


citizens  or  resident  aliens. — Trott  v.  State, 
171  N.  W.  827. 

Tax  Commission  —  Powers.  —  The 
North  Dakota  Tax  Conunission  is  given 
general  supervisory  powers  over  the  ad- 
ministration of  the  tax  laws  of  the  state 
and  is  authorized  to  require  taxpayers  to 
furnish  information  concerning  their  prop- 
erties and  to  summon  witnesses  to  appear 
and  give  testimony.  The  taxpayer,  an 
electric  light  company,  was  a  foreign  cor- 
poration whose  property  had  been  assessed 
by  the  local  assessor  as  provided  by  law. 
The  tax  commission  thereafter  sought  to 
investigate  the  assessment  under  the  author- 
ity above  described.  It  therefore  sum- 
moned local  officials  of  the  company  to 
appear  and  furnish  the  general  books  of 
account  and  other  data  deemed  material  to 
the  investigation. 

The  court,  on  appeal,  held  that  the 
power  given  was  not  an  arbitrary  or  un- 
limited power,  but  one  to  be  exercised 
reasonably  and  within  proper  limits;  that 
it  must  appear  that  the  order  was  made  in 
some  manner  before,  and  within  the  juris- 
diction of  the  commission  and  that  there 
was  some  reasonable  basis  for  the  action  of 
the  commission ;  that  in  this  case  the  facts 
as  stated  were  insufficient  to  justify  the 
entry  of  the  order;  that  the  tax  commis- 
sion law  was  not  intended  to  abrogate  the 
system  of  local  assessment  whereby  local 
officers  are  charged  with  the  duty  of  assess- 
ing, reviewing  and  equalizing  the  proper- 
ties subject  to  their  jurisdiction.  —  State 
Tax  Commission  v.  Hughes  Electric  Co., 
171  N.  W.  840. 

Income  Tax  — Bookkeeping  Facts- 
Income  Received.  —  In  the  course  of  an 
opinion  by  the  U.  S.  District  Court,  in 
which  the  ultimate  decision  was  held  in 
abeyance,  pending  the  decision  of  the  ap- 
pellate court  as  to  the  questions  of  law  in- 
volved, some  pertinent  observations  were 
made  as  to  the  essentials  required  to  dis- 
close the  actual  receipt  of  taxable  income. 
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The  facts  in  question  were  that  a  cor- 
poration, desiring  to  increase  its  capital 
stock  without  the  use  of  new  money, 
formed  a  new  corporation  with  the  desired 
capital.  The  forms  were  observed  of  sell- 
ing the  property  of  the  original  corpora- 
tion to  the  new  one  at  a  valuation  equal 
to  the  new  capital.  Upon  the  books  the 
transaction  appeared  as  a  cash  transaction, 
thus  nominally  disclosing  a  large  profit  to 
the  selling  corporation  and  yet,  as  the  judge 
observes,  "  In  point  of  fact,  at  no  time 
was  a  dollar  handled  by  anyone  or  in 
sight.  The  facts  were  all  manufactured 
bookkeeping  facts."  Accordingly  the  judge 
expressed  the  view  that  the  words  "  in- 
come received "  meant  actually  received 
and  did  not  include  "  something  which 
exists  merely  as  a  figment  of  the  imagina- 
tion "  and  that  "  the  common  sense  conclu- 
sion is  that  the  exacted  tax  is  not  payable." 
— U.  S.  V.  Alpha  Portland  Cement  Co., 
257  Fed.  432  (see  also  242  Fed.  978). 

Inheritance  Tax — Transfer  in  Con- 
templation OF  Death. — In  a  recent  Cali- 
fornia case,  after  an  elaborate  discussion 
of  the  facts  and  circumstances  surrounding 
the  transfers  in  question,  the  court  held  that 
they  were  not  made  in  contemplation  of 
death  or  in  lieu  of  a  testamentary  disposi- 
tion and  hence  were  not  subject  to  tax, 
notwithstanding  the  existence  of  an  ante- 
nuptial settlement  which  was  ratified  by 
the  will. — In  re  yiinors  Estate,  180  Pac. 
813. 

Internal  Revenue — Illegal  Assess- 
ments —  Recovery.  —  Where  railroads, 
seeking  to  recover  from  collectors  of  in- 
ternal revenue,  taxes  illegally  assessed,  de- 
layed in  pressing  their  claims  on  account 
of  an  understanding  with  the  collectors 
that  the  claims  should  await  the  decision 
of  other  pending  cases,  but  it  became  ap- 
parent that  the  question  of  interest  could 
not  be  adjusted,  and  would  have  to  be 
submitted  to  the  court,  the  railroads'  con- 
duct did  not  disentitle  them  to  interest  for 
lack  of  diligence  in  prosecution. — Boston 
a'  P.  R.  Corporation  ct  al.  v.  Gill,  257 
Fed.  221. 

Inheritance  Tax  —  Contemplation 
OF  Death.  —  In  a  recent  case  in  which 
there  was  a  transfer  of  property  made  by  a 
father  to  a  son,  who  had  without  compen- 


sation performed  services  for  his  father 
during  'his  lifetime,  the  supreme  court  of 
Illinois  follows  its  own  and  the  commonly 
accepted  definition  of  the  meaning  of  the 
words  "  in  contemplation  of  death  "  as  used 
in  inheritance  tax  statutes,  as  meaning  not 
the  general  expectation  of  all  rational  mor- 
tals that  they  will  die  some  time,  but  an 
apprehension  of  death  arising  from  some 
existing  infirmity  or  impending  peril. 

It  holds  that  the  transfer  of  the  prop- 
erty involved,  not  having  been  made  to  take 
effect  in  possession  and  enjo>Tnent  during 
the  lifetime  of  the  grantor,  and  the  pre- 
sumption of  law  arising  from  the  relation- 
ship of  father  and  son  being  that  the  ser- 
vices were  rendered  gratuitously,  and  there 
being  no  express  contract  or  circumstances 
from  which  the  law  w^ould  imply  a  con- 
tract, the  transfer  is  subject  to  the  inheri- 
tance tax. — People  \.  Porter,  123  N.  E.  59. 

Exemption  by  Commutation.  —  The 
Texas  civil  court  of  appeals  has  recently 
held  that  the  provision  in  a  statute  (Acts 
1903,  p.  169)  that  mutual  insurance  com- 
panies should  pay  a  tax  on  gross  premiimis 
and  that  "  no  other  tax  shall  be  required 
of  such  mutual  insurance  companies,"  car- 
ries exemption  merely  from  other  occupa- 
tion taxes  and  that  the  company  in  ques- 
tion was  properly  assessed  for  back  taxes 
on  property  which  had  not  been  assessed. 

It  is  held  that  while  a  different  rule  ob- 
tains elsewhere,  in  Texas  the  constitutional 
prohibition  against  exemptions  from  taxa- 
tion other  than  as  authorized  by  the  con- 
stitution, prevents  the  enactment  of  com- 
mutation taxes  in  lieu  of  property  taxes. — 
Miller's  Mutual  Fire  Ins.  Co.  v.  City  of 
Austin,  210  S.  W.  825. 

Special  Assessments  —  Benefits.  — 
Land  which  is  not  and  cannot  be  drained 
by  a  sewer,  cannot  be  assessed  therefor. 
Under  a  charter  of  Portland  (Ore.)  a 
property-owner  cannot  be  assessed  for  a 
sewer  unless  he  receives  a  special  benefit 
therefrom.  An  assessment  held  void  where 
the  .sewer  was  laid  through  private  land  of 
another  and  landowner  could  not  use  it 
without  being  a  trespasser.  —  Duniivay  v. 
Cellars-Murton  Co.,  179  Pac.  561. 

Exemptions — Indian  Lands.  —  Lands 
allotted  to  an  enrolled  Choctaw  freedman 
under   the  Atoka  agreement,   embodied   in 
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Act  of  Cong.  June  28,  1898,  which  lands 
were  to  be  non-taxable  for  a  period  of 
twenty-one  years,  or  while  the  title  re- 
mained in  the  original  allottee,  are  exempt 
from  state  taxation.  The  allottee  acquired 
vested  rights  of  exemption,  which  were 
not  abrogated  by  Act  Cong.  May  27, 
1908,  removing  restrictions  upon  aliena- 
tion and  providing  that  the  lands  from 
which  restrictions  were  removed  should  be 
subject  to  taxation. — Farris  v.  Union  Cent. 
Life  Ins.  Co.,  179  Pac.  919.  See  also  for 
similar  case,  Board  of  Covimissi oners  v. 
Hutton,  179  Pac.  922.' 

Recovery  of  Illegal  Tax  Collected. 
— A  taxpayer  cannot  recover  an  overpay- 
ment of  taxes  voluntarily  made.  The  pro- 
cedure for  recovery  of  illegal  taxes,  under 
the  statutes  of  Arizona,  is  outlined  in  de- 
tail.— Arizona  Eastern  R.  Co.  v.  Graham 
County.  179  Pac.  959. 

"  Property  " — Leaseholds  of  State- 
owned  Land  —  "  Improvements" — Void 
Assessments.  —  Under  the  definition  of 
"  property "  in  the  Civil  Code  of  Cali- 
fornia (sees.  654,  701,  761)  the  interest 
of  one  under  lease  of  tide  lands  from  the 
state,  is  an  "  estate  for  years "  and  is 
property.  The  constitutional  provision  for 
the  taxation  of  all  property  is  not  self- 
executing  but  imposes  upon  the  legislature 
the  duty  of  providing  a  method  of  ascer- 
taining the  value  of  the  property  to  be 
taxed.  The  statute  (sec.  3617  Polit.  Code) 
declares  the  term  "  real  estate  "  to  include 
"  the  possession  of,  claim  to,  ownership  of, 
or  right  to  possession  of  land."  A  lease- 
hold estate  carries  a  right  to  possession  of 
the  land  leased  and  is  therefore  real  estate. 
Other  sections  provide  a  complete  scheme 
for  the  assessment  of  property  and  the 
levy  and  collection  of  taxes.  This  scheme 
is  as  readily  adaptable  to  an  estate  for 
years  as  to  a  freehold  estate. 

The  requirement  that  all  property  shall 
be  taxed  is  satisfied  as  to  land  in  which 
there  is  a  fee  and  a  leasehold,  by  the  taxa- 
tion of  the  entire  value  of  the  fee ;  but  if 
the  state  owns  the  fee  and  the  land  is 
leased,  the  leasehold  may  be  taxed  apart 
from  the  fee. 

A  possessory  right  in  public  land  is 
"  private  property,"  and  may  be  assessed 
to    the   person   in    possession    although    in 


point  of  law  he  may  have  no  right  as 
against  the  state,  which  owns  the  land. 

When  a  lessee  of  tide  land  builds  a  re- 
taining wall  and  fills  in  submerged  land, 
the  fill  so  made  is  not  an  "  improvement  " 
within  the  meaning  of  the  provision  for  the 
taxation  of  improvements. 

When  an  assessor  includes  and  blends  in 
an  assessment  property  not  legally  assess- 
able, the  entire  assessment  is  void.  The 
stone  breakwater  is  an  "  improvement " 
but  as  it  was  not  separately  assessed  but 
included  with  the  fill,  this  part  of  the  as- 
sessment was  void  because  the  court  could 
not  indulge  in  the  "  presumption  that  the 
assessor,  in  making  the  assessment,  included 
therein  only  such  property  as  was  legally 
assessable." — San  Pedro  dfc.  R.  Co.  v.  Los 
Angeles,  179  Pac.  393. 

Income  Taxes,  Federal  —  Dividends 
through  Partnership — Departmental 
Construction.  —  Under  the  income  tax 
law  of  1913,  a  member  of  a  partnership 
need  not  include  as  part  of  his  net  income, 
subject  to  tax,  funds  derived  from  or 
through  the  partnership,  w^hich  had  been 
received  by  the  firm,  such  as  dividends  on 
stocks  owned  by  it  in  corporations  taxable 
on  their  net  income. 

Where  the  internal  revenue  department 
has  decided  a  question  under  the  income 
tax  law  two  ways,  neither  decision  can  be 
given  the  effect  usually  given  to  an  estab- 
lished practice  of  an  executive  department. 

In  case  of  ambiguity  in  the  income  tax 
Act  of  1913,  the  language  is  to  be  con- 
strued most  strongly  in  favor  of  the  tax- 
payer.— United  States  v.  Coulby,  258  Fed. 
27.     (See  Bull.  IV,  81.) 

Income  Tax  —  "  Loss  Incurred  in 
Trade."  —  Loss  by  a  stockholder  of  the 
value  of  corporate  stock,  acquired  by 
numerous  transfers  of  property  to  the  cor- 
poration and  taken  in  payment  of  cor- 
porate debts,  the  transactions  extending 
over  a  considerable  period,  being  compli- 
cated in  character  and  involving  large  sums 
of  money,  so  that  they  must  have  required 
much  time  and  attention,  is  a  loss  "  in- 
curred in  trade,"  which  can  be  deducted 
from  the  gross  income  under  the  income 
tax  act  of  1913,  §  2,  par.  ''\,:'  —  Bryce 
ct  al.  V.  Keith,  257  Fed.  133. 
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Corporation  Excise  Tax — "  Engaged 
IN  Business"  —  Recovery.  —  A  railroad 
company,  whose  road  was  operated  by  an- 
other railroad  company  as  lessee,  was  held 
not  a  corporation  "  engaged  in  l-jusiness " 
Avithin  the  meaning  of  corporation  tax  law 
of  Aug.  5,  1909,  §  38,  and  therefore  not 
subject  to  the  imposition  of  the  tax  author- 
ized, and  taxes  assessed  against  the  lessor 
railroad  were  illegal,  and,  having  been 
paid  under  protest,  may  be  recovered,  with 
interest,  from  the  collector  of  internal 
revenue. — Old  Colony  R.  Co.  et  al.  v.  GUI; 
Same  v.  Medley,  257  Fed.  220. 

Power  to  Tax — Retroactive  Statute 
— Special  Assessments. — A  law  of  Wash- 
ington (L.  1911,  sec.  40)  requiring  as  a 
prerequisite  to  foreclosure  of  certificates  of 
delinquency,  the  payment  of  local  improve- 
ment assessments,  is  not  invalid  when 
made  to  operate  upon  certificates  pur- 
chased before  the  act  in  question  took 
effect.  The  purchase  by  an  individual  of 
a  certificate  of  delinquency  is  not  a  con- 
tract with  the  state  which  would  prevent  a 
subsequent  change  in  the  tax  laws  affecting 
that  certificate.  To  so  hold  would  be  to 
allow  any  given  act  of  the  legislature  at 
one  time  to  indefinitely  limit  the  future  tax- 
ing power  of  the  state. 

The  power  to  levy  special  assessments  is 
derived  from  the  sovereign  power  and  is 
clearly  referable  to  the  taxing  power. — 
Everett  v.  Adamson,  180  Pac.  144. 

Federal  Estates  Tax — Deduction  of 
State  Inheritance  Taxes. — The  federal 
district  court  held  in  a  recent  case  that  the 
Pennsylvania  collateral  inheritance  tax,  as 
construed  by  the  courts  of  that  state,  is 
payable  out  of  the  estate  and  not  from  the 
estate  going  to  the  collateral  beneficiary  as 
such.  This  being  so,  it  is  deductible  be- 
fore computation  of  the  federal  estates 
tax,  either  as  an  administrative  expense  or 
as  a  claim  against  the  estate,  or  in  any 
event  as  being  among  "  such  other  charges 
against  the  estate  as  are  allowed  by  the 
laws  of  the  jurisdiction  under  which  the 
estate  is  being  administered."  (Sec.  201  of 
Title  2,  Act  of  Congress  of  Sept.  8,  1916.) 
—Northern  Trust  Co.  v.  Lcdcrer,  257  Fed. 
812. 

Banks  —  Deduction  of  Federal  Re- 
serve Bank  Stock.— The  federal  circuit 


court  of  appeals  recently  passed  upon  the 
question  whether,  in  valuing  the  shares  of 
a  bank  for  taxation  under  the  Ohio  statute, 
the  shares  of  stock  held  by  the  bank  in 
question,  in  a  federal  reserve  bank,  should 
be  deducted,  in  view  of  the  provisions  for 
exemption  contained  in  the  Federal  Re- 
serve Act  (38  Stat.  251).  The  court  ex- 
presses itself  as  satisfied  not  only  with  the 
correctness  of  the  conclusion  of  the  dis- 
trict court,  that  the  bank  stockholders  were 
not  entitled  to  the  deduction  claimed  but 
with  the  reasoning  of  its  opinion,  and 
affirms  the  judgment  upon  that  opinion 
{First  Nat.  Bk.  v.  Dorr,  246  Fed.  163). 
It  holds  that  Congress  intended  to  place 
the  holdings  of  federal  reserve  bank  stock 
upon  the  same  basis  as  holdings  of  govern- 
ment bonds,  which  the  supreme  court  has 
held  not  deductible.  —  First  Nat'l  Bk.  v. 
Beaman,  257  Fed.  729. 

Corporation  Franchise  Tax — Inter- 
state Commerce — Right  to  Sue. — In  a 
recent  case  arising  under  the  Michigan  act 
governing  permission  to  foreign  corpora- 
tions to  transact  business  in  that  state,  the 
federal  circuit  court  of  appeals  reviewed 
in  detail  the  leading  decisions  bearing  upon 
the  subject,  most  of  the  later  ones  having 
been  heretofore  noted  in  the  Bulletin. 
The  opinion  is  interesting  and  instructive 
by  reason  of  the  full  discussion  of  these 
cases  and  of  their  application  to  the  par- 
ticular facts  in  this  case.  The  question  at 
issue  was  as  to  the  right  of  an  Ohio  cor- 
poration, engaged  as  a  sales  agency,  with 
main  office  in  Michigan,  in  selling  auto- 
mobile parts  to  customers  in  that  state  and 
in  numerous  other  states,  to  recover  on  a 
contract  made  with  a  Michigan  corpora- 
tion, when  the  selling  corporation  had  not 
complied  with  the  Michigan  statute  re- 
quiring a  permit  from  foreign  corporations, 
with  pajTnent  of  graduated  license  fees,  as 
a  prerequisite  to  the  maintenance  of  such 
an  action. 

The  claims  on  behalf  of  the  Ohio  cor- 
poration were  that  the  statute  was  inappli- 
cable to  it  because  of  interference  with  in- 
terstate commerce  and  that  its  application 
involved  an  arbitrary  and  unreasonable  ex- 
ercise of  the  taxing  power  contrary  to  the 
due  process  clause.  The  court  sets  forth 
in  detail,  with  elaborate  reference  to  the 
decided  cases,  the  state  of  the  law  govern- 
ing the  subject  and   the  limitations  upon 
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state  control  of  corporations  engaged  in 
state  and  interstate  commerce,  its  conclu- 
sion being  that  the  act  in  question,  as  con- 
strued by  the  state  court,  was  not  intended 
to  burden  interstate  commerce  nor  did  it  in 
the  instant  case,  have  that  necessary  effect ; 
it  holds  that  the  state  and  interstate  busi- 
ness could  be  separated  and  that  only  the 
state  business  was  the  subject  of  the  tax. 

Recovery  upon  the  contract  was  there- 
fore denied,  and  as  the  fact  that  the  cor- 
poration had  complied  with  the  statute 
some  years  after  the  date  of  the  contract, 
had  been  held  by  the  state  court  not  to 
cure  the  delinquency,  this  holding  was 
binding  upon  the  federal  court.  —  Hayes 
Wheel  Co.  v.  American  Distributing  Co., 
257  Fed.  881. 

Involuntary  Payment —  Recovery — 
Duress.  —  A  helpful  discussion  of  what 
constitutes  duress  such  as  to  authorize  the 
recovery  of  an  illegal  tax  paid  under  pro- 
test, is  found  in  a  recent  California  de- 
cision. 

Plaintiff,  a  telephone  company,  paid 
license  taxes  demanded  by  a  city,  after  a 
decision  by  the  state  supreme  court  that 
such  taxes  were  unauthorized,  being  threat- 
ened with  the  consequences  of  refusal  by 
reference  to  the  penalties  provided  for 
non-payment  which  included  fines  and  im- 
prisonment. The  court,  after  referring  to 
the  general  principles  governing  payment 
under  duress,  held  that  the  evidence  in  the 
case  brought  the  payment  in  question 
within  the  class  of  involunary  pa\Tnents 
and  sustained  the  recovery. — Home  Tel.  ^^ 
Tel.  Co.  V.  City  of  Los  'Angeles,  181  Pac. 
100. 

Special  Assessments  —  Drainage 
Taxes — Railroad  Property. — The  valid- 
ity of  assessments  levied  in  a  drainage  dis- 
rict  against  railroad  property  to  cover  the 
expense  of  constructing  drainage  ditches, 
was  assailed  by  the  railroad  upon  the 
ground  that  they  were  fixed  arbitrarily  and 
upon  a  wrong  theory  and  were  greatly  in 
excess  of  the  taxes  assessed  against  adjoin- 
ing farm  lands.  The  assessing  board  had 
determined  the  amount  of  the  railroad  as- 
sessment by  considering  the  cost  to  the  rail- 
road of  a  drainage  system  which  would 
produce  a  similar  benefit,  while  the  assess- 
ments against  the  farm  lands  were  fixed 
upon  the  basis  of  their  increased  value  due 


to  the  drainage.  This  method  was  held 
not  erroneous  and  the  assessments  were 
confirmed.  —  Northern  Pac.  Ry.  Co.  v. 
County  Commissioners,  181  Pac.  868. 

Inheritance  Tax.  —  The  inheritance 
tax  law  of  Washington  (Rem.  Code,  §§ 
9182,  9183,  L.  1917,  ch.  43)  was  recently 
construed  to  impose  a  tax  upon  the  right 
to  receive  rather  than  upon  the  property 
or  the  right  to  transmit,  and  hence  the  tax 
should  be  computed  and  the  graduated 
rates  applied  with  respect  to  each  share 
and  not  to  the  whole  estate.  —  In  re  Cor- 
bin's  Estate,  181  Pac.  910. 

Inheritance  Tax  —  Antenuptial 
Agreement.  —  The  shares  of  an  estate 
going  to  children,  pursuant  to  an  ante- 
nuptial agreement,  was  held  to  be  a  trans- 
fer by  gift,  intended  to  take  effect  after 
the  death  of  the  decedent,  and  was  hence 
subject  to  the  inheritance  tax  of  New  York 
(Tax  Law,  sec.  220,  sub.  4).  —  In  re 
Schmoll's  Estate,  177  N.  Y.  Supp.  670. 

Poll  Tax,  Payment  of  as  Qualifica- 
tion TO  Vote — Woman  Suffrage,  —  An 
act  of  Tennessee  (Ch.  139,  Acts  1919) 
conferred  upon  women  the  right  to  vote 
for  presidential  electors,  municipal  officers 
and  upon  all  questions  submitted  to  the 
electors  of  municipalities.  This  act  was 
assailed  as  impliedly  unconstitutional  be- 
cause, among  other  reasons,  voters  were 
required  by  a  constitutional  provision  to 
produce  evidence  of  payment  of  poll  tax 
and  by  another  provision,  male  citizens 
were  made  liable  to  a  poll  tax.  It  was 
claimed  that  there  was  an  implied  limita- 
tion upon  the  power  to  levy  a  poll  tax  upon 
females,  and  hence  the  act  caused  a  dis- 
crimination by  permitting  them  to  vote 
without  payment  of  poll  taxes.  The  court 
rejected  this  claim  upon  the  ground  that 
no  limitation  of  the  taxing  power  could 
be  implied ;  that  the  legislature  had  the 
power  to  impose  a  poll  tax  upon  females 
and  that  the  act  in  question  did  not  con- 
cern itself  with  that  matter.  Whenever 
such  an  act  was  passed  females  would  be 
required  to  produce  evidence  of  payment 
as  a  prerequisite  to  voting.  —  Vertrees  v. 
State  Board  of  Elections,  214  S.  W,  737. 

Situs — Tangible  Property — Vessels 
— Penalties.  —  The  Texas  court  of  civil 
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appeals  lield  in  a  recent  case  that  under 
the  constitution  of  that  state,  personal  prop- 
erty such  as  vessels,  dredges,  and  horses 
and  wagons,  which  were  not  located  in  the 
city  of  Galveston,  the  residence  of  the 
owner,  could  not  be  taxed  there  and  that 
the  mere  enrollment  of  vessels  at  the  port 
of  Galveston  did  not  give  the  city  the 
right  to  tax  them. 

It  was  further  held  that  no  interest  or 
penalties  could  be  collected,  as  the  collec- 
tor declined  to  accept  payment  of  taxes  on 
that  part  of  the  property  admitted  to  be 
properly  taxable  in  the  citv. — Galveston  v. 
Haden,  214  S.  W.  766. 

Indian  Reservations — School  Taxes. 
— Defendant,  residing  on  the  unceded  por- 
tion of  Indian  lands,  resisted  pajmient  of 
school  taxes  in  a  school  district  which  in- 
cluded territory  in  both  ceded  and  unceded 
portions  of  said  lands,  claiming  that  the 
state  had  no  authority  to  exercise  govern- 
mental functions  within  Indian  lands. 
The  court  rejected  the  claim,  holding  that 
the  school  board  was  within  its  authority 
when  it  included  a  portion  of  the  unceded 
Indian  reservation  within  the  boundaries 
of  the  district  and  that  defendant's  prop- 
erty was  properly  assessed  for  the  main- 
tenance of  schools  within  said  district. — 
Leho,  County  Treasurer  v.  Griffith,  173  N. 
W.  840. 

Franchises — Intangible  Property — 
Right  of  Eminent  Domain. — The  con- 
stitution of  Utah  defines  property  as  in- 
cluding "  franchises."  A  smelting  com- 
pany, organized  under  the  laws  of  Mon- 
tana, was  assessed  for  its  plant  a  certain 
sum  and  a  further  assessment  was  made 
for  "  franchise."  It  was  contended  by  the 
assessor  that  the  right  of  eminent  domain 
granted  to  such  a  company  was  such  a 
franchise  as  was  taxable  under  the  consti- 
tution and  laws  of  the  state.  The  com- 
pany contested  the  asse.ssment.  It  appeared 
that  the  company  had  never  exercised  the 
right  of  eminent  domain  and  the  court 
held  that  the  mere  unused  right,  did  not 
jiartake  of  the  ordinary  attributes  of  prop- 
erty. It  was  not  transferable  and  could 
not  exist  apart  from  the  particular  corpora- 
tion and  to  it  only  so  long  as  it  was  con- 
ducting the  business  specified ;  that  it  was 
not  the  intent  of  the  framers  of  the  con- 
stitution to  subject  the  naked  right  of  emi- 


nent domain  to  taxation.  A  prior  decision 
of  the  court  in  Black  Rock  Min.  Co.  v. 
Tingey,  98  Pac.  180,  holding  that  the 
franchise  to  exist  as  a  corporation  was  not 
subject  to  taxation,  was  cited  as  strongly 
in  point.  —  International  Smelting  Co.  v. 
Tooele  County,  182  Pac.  841. 

Uniformity — "  Taxation  " — Revenue 
Measure — Motor  Vehicle  Tax.  —  In  a 
recent  Colorado  case  it  was  held  that  the 
uniformity  provision  in  the  constitution  re- 
lated only  to  taxation  in  the  commonly 
accepted  meaning  of  that  term,  by  assess- 
ment, levy  and  collection,  and  did  not 
apply  to  licenses  or  registration  fees;  that 
while  such  fees  are  taxes  upon  privileges, 
they  are  not  taxes  upon  property.  Further 
objection  to  the  act  in  question,  which  im- 
posed license  fees  on  motor  vehicles,  was 
that  it  was  an  attempt  under  the  police 
powers  of  the  state  'to  ;pass  a  revenue 
measure.  This  objection  was  overruled, 
the  court  holding  that  the  principal  object 
was  regulation  and  that  the  incidental 
production  of  revenue  did  not  make  it  a 
revenue  measure. — Ard  v.  People,  182  Pac. 
892. 

Home  Rule  —  "  Local  Concern  " — 
Special  Assessments  —  County  Prop- 
erty.— Of  interest  on  the  general  question 
of  the  extent  of  the  taxing  power  residing 
in  a  city  under  its  charter,  is  the  holding 
in  a  recent  Colorado  decision  that  where 
the  constitution,  as  interpreted  by  the 
courts,  gave  a  city  the  right  to  assume  by 
its  charter,  any  powers  which  were  local 
and  municipal  or  "  of  local  concern,"  the 
city  would  be  authorized  to  levy  assess- 
ments for  local  improvements.  It  was 
further  held  that  special  assessments  could 
l)e  levied  by  the  city  against  county  prop- 
erty situated  therein ;  that  a  county  is  not 
a  sovereign  in  such  a  sense  as  to  exempt  it 
from  such  assessments. — El  Paso  County  v. 
City  oj  Colorado  Springs,  180  Pac.  301. 

Real  Estate  —  Valuation  —  Review, 
— In  a  California  action  brought  to  re- 
cover taxes  paid  under  protest,  it  was 
claimed,  among  other  things,  that  the 
action  of  the  board  of  equalization  in  rais- 
ing the  assessment  was  arbitrary  and  with- 
out evidence  to  sustain  it  and  that  the 
valuation  was  made  improperly.  The 
court,  in  sustaining  the  assessment  as  in- 
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creased,  held  that  under  the  statute  appli- 
cable, the  decision  of  the  board  of  equal- 
ization was  final  and  conclusive  on  the 
courts  in  the  absence  of  fraud  or  unless  so 
grossly  excessive  as  to  be  inconsistent  with 
an  exercise  of  honest  judgment,  citing 
among  other  cases,  Pittsburg  cfc.  Co.  v. 
Backus,  154  U.  S.  421,  and  Stanley  v. 
Supervisors,  121  U.  S.  535.  The  plaintiff 
contended  that  the  value  of  the  property 
should  be  determined  by  the  rental  it  was 
producing  as  a  stock  ranch.  The  court 
below  declined  to  be  thus  limited  and  the 
appellate  court  sustained  this  position, 
holding  that  "  in  arriving  at  the  value  of 
land  all  its  capabilities,  or  the  uses  to  which 
it  is  adapted,  should  be  taken  into  consid- 
eration."— H.  df  IV.  Pierce  v.  Santa  Bar- 
bara County,  180  Pac.  641. 

Illegal  Tax — Recovery. — In  a  recent 
case  the  Kansas  court,  following  its  pre- 
vious decision  in  Railway  Co.  v.  City  of 
Hxcmboldt,  123  Pac.  727,  held  that  where 
the  taxpayer  pays  an  illegal  tax  under 
duress  it  is  to  be  regarded  as  involuntary 
and  he  may  recover  it  back,  but  when  a 
tax  is  payable  in  two  instalments,  if  he 
pays  the  whole  tax  at  the  time  the  first 
instalment  is  due,  in  order  to  secure  a  re- 
bate, the  advance  instalment  is  deemed  to 
be  voluntary  and  is  not  recoverable. — Bush 
V.  City  of  Beloit,  181  Pac.  615. 

Residence  —  Intangible  Property. — 
Helpful  discussion  of  the  difficulties  of 
"  residence "  and  "  domicile "  as  estab- 
lishing the  taxable  situs  of  intangibles,  is 
contained  in  a  recent  Kentucky  case  involv- 
ing a  controversy  over  the  taxation  of  the 
intangible  property  of  the  estate  of  a  dece- 
dent who,  in  his  lifetime,  was  accustomed 
to  spend  portions  of  time  in  Kentucky 
where  he  owned  a  farm  and  tangible  per- 
sonalty. The  court  distinguishes  between 
residence  and  domicile  and  observes  that 
"  one  may  have  more  than  one  residence, 
but  he  can  have  but  one  domicile  or  home." 
— Millet fs  Executors  v.  Commonwealth, 
211  S.  W.  562. 

Inheritance  Tax  —  Equitable  Con- 
version. —  A  resident  of  Maryland  died 
leaving  a  will  which  directed  that  certain 
real  estate,  situated  in  California,  should 
be  sold  and  the  proceeds  distributed  as 
directed  in  the  will.     The  state  of  Mary- 


land sought  to  collect  a  tax  upon  the  value 
of  this  real  estate  upon  the  theory  of  ecjui- 
table  conversion.  The  court  denied  the 
contention,  holding  that  the  doctrine  of 
equitable  conversion  was  not  applicable  to 
inheritance  taxes,  citing  authorities  from 
other  jurisdictions.  It  is  noted  that  the 
courts  of  Pennsylvania  alone  take  the 
opposite  view  {Re  Handley's  Estate,  37 
Atl.  Sd,'i)  .—State  v.  Fusting,  106  Atl.  690. 

Uniformity  —  Inequality  —  Full 
Value. — A  recent  case,  arising  in  Florida, 
disclosed  a  course  of  action  on  the  part  of 
the  local  assessors  which,  while  grossly 
contrary  to  the  law  and  the  constitution,  is 
illustrative  of  a  common  practice  in  juris- 
dictions where  the  assessment  of  property 
is  left  wholly  to  local  authorities,  without 
the  supervision  of  a  state  commission. 

In  this  case  the  complainant,  a  corpora- 
tion, alleged  unjust,  unequal  and  discrim- 
inatory assessment  of  its  property  as  ground 
for  relief  by  injunction  to  restrain  the  sale 
thereof  for  unpaid  taxes.  It  appeared  that 
the  assessor  had  adopted  a  method  by  which 
the  assessments  of  lands  of  individual  resi- 
dents in  the  county  were  fixed  at  arbitrary 
rates  per  acre,  no  regard  being  paid  to  the 
existence  of  buildings  or  improvements, 
while  the  property  of  corporations  and  non- 
residents was  assessed  upon  other  bases, 
without  regard  to  any  particular  known 
facts  as  to  the  elements  of  value  in  the 
land  and,  as  alleged  by  the  complainant, 
arbitrarily  and  by  "  guess  work."  It  ap- 
peared that  there  was  no  attempt  to  assess 
any  property  in  the  county  at  full  value  as 
required  by  the  constitution  and  the  stat- 
utes, but  it  was  assessed  at  fractions  thereof. 
One  of  the  allegations  of  complainant  was 
that  this  rendered  the  assessment  com- 
plained of  illegal.  The  court  described  in 
detail  the  action  of  the  assessor,  which  it 
characterized  with  most  emphatic  denun- 
ciation. 

The  claim  of  illegality  was,  however, 
denied,  upon  the  general  grounds  brought 
out  in  the  recent  Kentucky  cases  (244  U. 
S.  499).  The  discussion  of  the  meaning 
of  full  value  in  the  assessment  of  property 
and  of  its  bearing  upon  the  question  of 
equality,  is  well  expressed,  as  is  the  effect 
of  systematic,  arbitrary  and  intentional 
under-valuatiou  such  as  to  justify  the  in- 
tervention of  a  court  of  equity.  The  proof 
in  the  case  was  found  to  clearly  establish 
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that  the  system  of  assessment  adopted  and 
systematically  and  intentionally  pursued 
was  unjust,  arbitrary  and  discriminatory 
and  in  contravention  of  the  cardinal  prin- 
ciples of  equality  and  uniformity  in  taxa- 
tion required  by  the  constitution  and  laws 
of  the  state.  This  decision,  with  its  vivid 
description  and  characterization  of  the  as- 
sessment of  property  in  this  county,  would 
seem  to  be  of  great  value  towards  the 
movements  for  reform  which  are  gradually 
.shaping  themselves  in  the  state,  as  evi- 
denced by  the  formation  recently  of  the 
Florida  Taxpayers  Association.  —  Camp 
Phosphate  Co.  v.  Alleti,  81  So.  503. 

Licenses  —  Reasonableness  —  Inter- 
state Commerce. — A  license  tax  imposed 
by  a  Nebraska  municipality  upon  a  tele- 
graph company,  was  resisted  as  unreason- 
able and  a  burden  upon  the  interstate  com- 
merce business  of  the  company.  Evidence  of 
two  years'  operations  was  introduced,  show 
ing  that  the  intra-state  receipts  were  in- 
sufficient, after  payment  of  other  expenses, 
to  pay  the  tax ;  that  the  office  in  question 
was  conducted  at  a  loss  and  that  the  tax 
would  thus  be  payable  from  interstate  re- 
ceipts. The  court  held  that  the  rea.sonable- 
ness  of  such  a  tax  did  not  depend  upon 
whether  it  worked  a  hardship  in  an  iso- 
lated case  but  upon  its  general  operation 
on  the  class  (citing  203  Fed.  537  ;  63  S.  E. 
138)  ;  that  proof  of  two  years'  operations 
was  insufficient,  without  showing  further 
facts  as  to  the  character  of  the  business. 
On  the  question  of  the  alleged  interference 
with  interstate  commerce,  the  court  an- 
nounced the  novel  argument  that  any  defi- 
cit arising  from  the  payment  of  a  tax  on 
the  privilege  of  doing  an  intra-state  busi- 
ness within  a  municipality  becomes  a  charge 
on  revenue  from  the  intra-state  business  as 
a  whole,  and  hence  does  not  become  a  bur 
den  upon  the  company's  interstate  business 
merely  because  the  amount  imposed  by  the 
municipality  is  greater  than  the  company's 
net  receipts  in  that  municipality  from 
intra-state  business.  —  City  of  Fremont  v. 
Postal  Telegraph-Cable  Co..  172  N.  W. 
525. 

Situs — Intangible  Properit. — In  two 
recent  Texas  cases  the  court  of  civil  ap- 
peals held  that  the  provisions  of  an  act  de- 
claring the  personal  property  of  certain 
corporations  taxable   at  their   home  office. 


were  in  conflict  with  the  constitution  when 
sought  to  be  applied  to  securities  deposited 
by  an  insurance  company  with  the  state 
treasurer  pursuant  to  requirement  of  law, 
.such  securities  apparently  being  held  to 
partake  of  the  nature  of  tangible  property 
and  thus  to  be  "  situated  "  at  the  office  of 
the  state  treasurer  and  taxable  there  as 
provided  in  section  1 1  of  article  8  of  the 
Constitution,  the  property  being  referred  to 
in  the  opinion  as  "  physical  and  tangible 
property,  such  as  promissory  notes  and 
other  tangible  securities  which  the  law  re- 
quires these  companies  to  place  with  the 
state  treasurer  as  a  condition  precedent  to 
doing  business."  The  decision  of  the 
Texas  supreme  court  in  Guaranty  Life  Ins. 
Co.  V.  Austin,  190  S.  W.  189,  is  cited  as 
controlling.  —  American  Indemnity  Co.  v. 
City  of  Austin;  Texas  Fidelitx  6f  Bond- 
ing Co.  V.  Same,  211  S.  W.  812,  818. 

Corporation  Franchise  Tax  —  Com- 
putation OF  —  Business  Transacted. — 
In  a  Kentucky  case  a  foreign  corporation 
ov»ning  property  and  doing  business  both 
within  and  without  the  state  objected  to 
the  method  of  computation  of  the  tax 
adopted  by  the  Tax  Commission  upon  th^; 
ground  that  the  words  "  business  trans- 
acted "  meant  the  gross  income,  whereas 
the  Tax  Commission's  contention  was  that 
these  words  were  sufficient  to  designate  or 
describe  any  business  carried  on.  It  there- 
fore, in  computing  the  tax,  included  in  the 
fraction  not  only  the  gross  income  both  in 
and  out  of  the  state  but  also  the  total 
amount  of  purchases  within  and  without 
the  state.  The  court,  while  admitting  that 
the  ordinary  meaning  of  the  words  "  busi- 
ness transacted  "  is  usually  expressed  by 
figures  representing  the  gross  income,  the 
words  were  not  used  in  the  statute  in  their 
ar])itrary  or  general  significance  but  in  their 
legal  sense,  and  hence  covered  every  form 
of  business  transacted  within  the  state.  It 
therefore  sustained  the  action  of  the  Tax 
Commission  in  including  gross  purchases, 
thereby  raising  the  fractional  part  of  the 
•  apital  stock  employed  in  the  state  as  con- 
t'iuded  for. — //.  LoriUard  Co.  v.  Scott,  212 
S.  W.  143. 

Home  Rule — Power  to  Tax — Author- 
n  V  OF  Municipal  Corporations  —  Lr- 
(  knses — Income  Tax. — The  authority  of 
a  city  under  its  charter  to  impose  license 
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taxes  upon  occupations  was  recently 
brought  in  question  in  an  Ohio  case,  in 
which  the  court  took  occasion  to  announce 
certain  fundamental  considerations  with 
respect  to  the  power  of  taxation  vested  in 
the  state  and  in  the  municipalities  thereof. 
The  question  arose  by  reason  of  an  ordi- 
nance adopted  by  the  city  of  Cincinnati, 
providing  an  occupation  tax,  the  legality 
of  which  was  contested  by  one  of  the  sub- 
jects thereof.  The  court  announced  the 
general  doctrine  that  the  authority  of  a 
state  with  respect  to  taxation  is  unlimited 
except  as  specified  in  the  constitution  and 
found  that  the  constitution  in  question  con- 
tained no  limitations  other  than  such  as 
applied  to  property  taxes  which  were  held 
not  to  be  applicable  to  license  and  occupa- 
tion taxes.  The  question  then  arose  as  to 
the  power  of  the  city  to  enact  the  occupa- 
tion tax  in  question.  The  charter  of  the 
city  contains  the  general  provision  that  it 
shall  have  "  all  powers  of  local  self- 
government  and  home  rule,"  and  the  con- 
stitution of  the  state  provides  that  "  muni- 
cipalities shall  have  authority  to  exercise 
all  powers  of  local  self-government."  This 
language  in  the  constitution  was  held  to  be 
as  complete  a  grant  of  power  to  the  city  as 
resided  in  the  General  Assembly,  the  court 
observing  that  "  there  can  be  no  doubt  that 
a  grant  of  authority  to  exercise  all  powers 
of  local  government  includes  the  power  of 
taxation,  for  without  this  power  local  gov- 
ernment in  cities  could  not  exist  for  a 
day,"  and  this  general  authority  was  held 
not  to  have  been  limited  by  the  General 
Assembly  either  expressly  or  impliedly  by 
invading  the  field  on  its  own  account  by 
the  imposition  of  state  occupation  taxes. 
The  conclusion  of  the  court  was  that  the 
ordinance  was  a  valid  exercise  by  the  city 
of  its  legislative  power  so  long  as  the  state 
itself  did  not  impose  such  taxes. 

An  interesting  suggestion  is  made  which 
has  a  bearing  upon  the  present  agitation  in 
Ohio  for  a  state  income  tax.  Some  doubt 
has  been  expressed  as  to  the  effect  upon 
such  a  tax  of  Section  9  of  Article  12  of 
the  constitution  which  is  as  follows:  "not 
less  than  fifty  percentum  of  the  income  and 
inheritance  taxes  that  may  be  collected  by 
the  state,  shall  be  returned  to  the  city,  vil- 
lage or  township  in  which  such  income  and 
inheritance  tax  originate."  Persons  inter- 
ested in  the  matter,  foresee  a  difiiculty  with 
an    income    tax    which    is    subject    to    this 


limitation.  The  court  indicated  that  the 
limitation  in  question  means  that  the  state 
alone  can  initiate  income  taxes.  The  court 
takes  occasion  to  announce  a  general  con- 
clusion that  the  power  to  impose  an  income 
tax  would  exist  without  special  constitu- 
tional or  statutory  authority  and  that  such 
taxes  are  not  subject  to  the  uniformity 
clauses  of  the  constitution,  not  being  prop- 
erty taxes,  but  being  in  the  nature  of  ex- 
cises.—5/a/^  V.  Carrel,  Auditor,  124  N.  E. 
134. 

Munition  Manufacturers'  Tax  — 
Manufacture  of  Parts.  —  In  an  action 
brought  against  the  collector  of  internal 
revenue  by  a  steel  company  which  manu- 
factured billets  for-shells,  piercing  the  bil- 
lets so  as  to  make  rough  forgings  being 
equivalent  to  40  per  cent  of  the  work  neces- 
sary to  complete  the  shells,  the  question 
presented  was  whether  section  301,  provid- 
ing an  excise  tax  on  manufacturers  of 
"  shells  of  any  kind  .  .  .  loaded  or  un- 
loaded, or  any  part  of  these  articles,"  was 
applicable.  It  was  held  that  the  tax  is 
laid,  not  as  a  tax  upon  the  shell  or  any  part 
of  the  shell,  but  as  an  excise  tax  upon  the 
business  of  manufacturing  shells,  and  that 
Congress  intended  to  impose  the  tax  upon 
the  business  of  manufacturing  in  all  or 
any  of  its  stages,  from  the  first  step  to  the 
last,  of  the  manufacturer  who  produces  the 
shell,  or  any  part  of  it,  and  hence  the 
plaintiff  was  liable  for  the  tax.  —  Worth 
Brothers  v.  Lederer,  256  Fed.  116. 

Corporation  Excise  Tax  —  Income 
"  Received." — In  two  insurance  company 
cases  it  was  held  that  only  premiums  ac- 
tually received  in  cash  during  the  year, 
and  not  premiums  accruing  or  becoming 
due  and  not  paid,  constitute  income  "  re- 
ceived "  by  a  mutual  insurance  company 
within  section  38  of  the  Excise  Tax  Act 
of  1909  ;  that  an  estimation  on  a  cash  basis 
as  distinguished  from  a  revenue  basis,  was 
contemplated  by  the  act ;  that  the  increase 
or  decrease  in  the  book  value  of  bonds  held 
as  an  investment  does  not  affect  income  re- 
ceived within  the  year.  —  Lumber  Mutual 
Fire  Insurance  Company  v.  M alley  (two 
cases),  256  Fed.  380,  383. 

Internal  Revenue — "Assessment" — 
Recovery  of  Taxes. — In  an  action  to  re- 
cover   income    taxes    erroneously    assessed 
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and  paid,  it  was  held  that  an  assessment  is 
not  necessary  to  the  enforcement  of  a  fed- 
eral internal  revenue  tax.  Therefore,  the 
recovery  should  be  upon  the  basis  of  the 
corrected  assessment  as  found  by  the  court, 
regardless  of  incorrect  deductions  made  by 
the  Department  in  assessing  the  tax,  and 
the  collector  is  not  estopped  from  claiming 
as  an  offset  against  income  illegally  in- 
cluded, tax  on  amounts  incorrectly  allowed 
by  the  Department  as  deductions.  —  New 
York  Life  Insurance  Company  v.  Ander- 
son, 257  Fed.  576. 

Tax,  when  an  Obligation.  —  Under 
the  New  York  charter  providing  that  a 
person's  taxable  situs  shall  be  fixed  on  Oc- 
tober 1,  and  that  the  tax  shall  be  payable 
on  May  1,  an  executor  of  a  person  dying 
after  October  1,  and  before  May  1,  is 
liable  for  a  personal  property  tax  assessed 
as  of  October  1.  —  In  re  Tweed's  Estate, 
176  N.  Y.  Supp.  699. 

Internal  Revenue — Federal  Estates 
Tax  Chargeable  against  Residuary 
Legatees.  —  In  affirming  the  decision  of 
the  lower  court,  the  New  York  court  of 
appeals  construed  the  federal  estates  tax 
as  imposing  a  tax  on  the  estate  and  held 
that  the  tax  constituted  a  charge  against 
the  residuary  legatees,  no  part  of  it  being 
chargeable  against  specific  legacies.  The 
appellants  argued  that  the  language  of  cer- 
tain sections  disclosed  an  intention  that  the 
tax  should  be  apportioned  pro  rata  among 
all  legatees.  The  court,  upon  an  examina- 
tion of  the  legislative  history  of  the  act, 
observed  that  to  hold  that  Congress  in- 
tended by  implication  to  provide  that  the 
tax  imposed  was  one  upon  legacies,  would 
not  only  violate  the  clearly  expressed  in- 
tent but  would  require  the  court  to  ignore 
the  historical  facts  surrounding  the  consid- 
eration of  the  measure. — In  re  Hamlin .  124 
N.  E.  4;  see  also  Bul.  IV,  131. 

Inheritance  Tax — Non-Residents — 
Classification.  —  The  recent  decision  of 
the  United  States  Supreme  Court,  sustain- 
ing by  a  divided  court — five  to  four — the 
New  Jersey  inheritance  tax  as  applied  to 
the  estates  of  non-residents  within  its  juris- 
diction, may  well  create  a  sense  of  uneasi- 
ness and  uncertainty  in  those  who  already 
see  much  difficulty  in  establishing  substan- 
tial respect  for  interstate  comity  in  state 
legislation. 


By  the  act  in  question  (P.  L.  1914,  p. 
267)  the  transfer  of  certain  property  of 
non-resident  decedents,  within  the  juris- 
diction of  New  Jersey,  is  made  subject  to 
a  tax  bearing  the  same  ratio  to  the  total  tax 
which  would  be  levied  upon  the  entire 
property  of  the  non-resident  if  he  were  a 
resident,  as  the  property  in  question  bears 
to  the  entire  property. 

In  the  cases  under  review  the  statute 
was  attacked  as  imposing  a  tax  in  viola- 
tion of  par.  1,  sec.  2,  Art.  IV  of  the  fed- 
eral constitution  and  of  sec.  1  of  the  four- 
teenth amendment.  These  claims  were 
based  upon  the  fact  as  alleged,  that  the 
application  of  the  statute  would  impose  a 
greater  tax  upon  non-resident  than  upon 
resident  decedents,  for  the  transfer  of  an 
equal  amount  of  property. 

The  court  refers  to  Art.  IV  as  intended 
to  prevent  discrimination  by  the  several 
states  against  citizens  of  other  states  in 
respect  to  the  fundamental  privilege  of 
citizenship  and,  quoting  from  Cooley's 
Limitations,  7th  Ed.,  p.  569,  suggests  that 
among  such  privileges  is  the  right  of  a 
non-resident  to  be  exempt  from  taxes  to 
which  residents  are  not  subject,  citing  Paid 
V.  Virginia,  8  Wall  168,  180;  Ward  v. 
Maryland,  12  Wall  418,  430.  It  observes 
further  that  the  privileges  and  immunities 
guaranteed  by  the  fourteenth  amendment 
were  limited  by  the  decision  in  the  Slaughter 
Home  cases  (16  Wall  36,  72-79)  to  such 
as  owe  their  existence  to  the  federal  gov- 
ernment, its  national  character,  its  consti- 
tution or  its  laws,  and  that  the  amendment 
is  not  to  be  deemed  to  secure  and  protect 
those  civil  rights  that  inhere  in  state  citi- 
zenship {Duncan  v.  Missouri,  152  U.  S. 
377,  382).  These  rights  of  state  or  United 
States  citizenship  are  held  not  to  be 
abridged  by  inheritance  tax  statutes. 

The  claim  of  want  of  due  process  is  met 
by  the  description  of  the  tax  as  a  privilege 
tax  and  not  a  tax  on  property,  and  the  rule 
that  in  such  taxation,  property  not  in  itself 
taxable  may  be  used  as  a  measure  so  long 
as  there  is  not  in  fact  an  assumption  of 
jurisdiction  over  property  not  taxable  by 
the  state.  The  crux  of  the  decision  is 
found  at  this  point  where  the  right  to  clas- 
sify non-resident  estates  appears  to  be  defi- 
nitely upheld.    The  court  says: 

"  To  say  that  to  apply  a  different  rule  regulat- 
ing succession  to  resident  and  non-resident  dece- 
dents is  to  levy  a  tax  upon  foreign  estates,  is  to 
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distort  the  statute  from  its  purpose  to  tax  the 
privilege,  which  the  statute  has  created,  into  a 
property  tax,  and  is  unwarranted  by  any  purpose 
or  effect  of  the  enactment,  as  we  view  it." 

Further  on  the  court  observes  that  there 
are  substsintial  differences  which,  within 
settled  rules,  permit  the  classification  made 
by  the  statute,  citing  St.  L.  S.  W.  Ry.  Co. 
V.  Arkansas,  235  U.  S.  350,  367. 

Having  thus  recognized  the  right  to  such 
a  classification  in  state  inheritance  taxa- 
tion, the  court  easily  disposes  of  the  re- 
maining objection  of  denial  of  equal  pro- 
tection by  the  suggestion  that  there  are 
substantial  differences  between  the  classes 
and  that  the  effect  of  the  application  of 
the  statute  is  not  so  wholly  arbitrary  and 
unreasonable  as  to  be  beyond  the  authority 
of  the  state.  The  discussion  here  is  of  in- 
terest as  bearing  upon  the  possible  attitude 
of  the  court  towards  the  discrimination 
alleged  to  exist  in  the  New  York  income 
tax  case  soon  to  be  argued  before  the  court. 
They  refer  to  the  impossibility  of  devising 
a  classification  which  will  not  have  loop- 


holes. Some  will  be  caught  while  others 
escape.  This  does  not  condemn  a  classifi- 
cation so  long  as  no  hostile  discrimination 
exists.     The  court  observes: 

"  The  question  of  equal  protection  must  be  de- 
cided as  between  resident  and  non-resident  dece- 
dents as  chisses,  rather  than  by  the  incidence  of 
the  tax  upon  the  particular  estates  whose  repre- 
sentatives are  here  complaining.  Absolute  equal- 
ity is  impracticable  in  taxation,  and  is  not  re- 
quired by  the  equal  protection  clause.  And  in- 
equalities that  result  not  from  hostile  discrimina- 
tion, but  occasionally  and  incidentally  in  the  ap- 
plication of  a  system  that  is  not  arbitrary  in  its 
classification,  are  not  sufficient  to  defeat  the  law." 

The  citations  here  are  Beers  v.  Glynn, 
211  U.  S.  477;  Board  of  Education  v. 
Illinois,  203  U.  S.  553;  Campbell  v.  Cali- 
fornia, 200  U.  S.  87 ;  Keeney  v.  Comp- 
troller, 222  U.  S.  525. 

The  judgments  of  the  state  courts  in 
both  cases  are  affirmed. — Maxwell  et  ano. 
Executors,  v.  Bughee,  Comptroller,  and 
Hill,  Administrator,  v.  Same,  U.  S.  Sup. 
Court,  October  27,  1919.  See  Bulletin, 
II,    180. 
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A  revision  of  a  booklet  relating  to  ownership 
certificates,  issued  in  1918. 

Blakey,  Roy  G.,  and  Gladys  C,  The 
revenue  act  of  1918.  A7nerican  Economic 
Revinv.     IX,  p.  213,  ff. 

A  detailed  description  of  the  various  parts  of 
the  latest  federal  revenue  legislation.  The  authors 
express  regret  that  an  even  greater  part  of  the 
war  expenditure  was  not  provided  for  by  taxa- 
tion instead  of  by  borrowing.  Larger  levies  upon 
war  profits  should  have  lessened  the  need  of  fur- 
ther loans. 

Brown,  Harry  Gunnison,  The  theory 
of  earned  and  unearned  incomes.  The 
Missouri  Book  Company,  Columbia.     1919. 

"  Challenges  the  theory  of  Marxian  socialists 
that  all  incomes  from  property  are,  solely  because 
derived  from  property,  '  surplus  value,'  and  un- 
earned, insisting  upon  distinctions  between  differ- 
ent kinds  of  incomes  from  property,  which  ortho- 
dox socialists  ignore." 


Bureau  of  Internal  Revenue.  Inter- 
nal revenue  collections  for  the  fiscal  year, 
1919;  preliminary  statement,  September  6, 
1919.      12  p. 

Bureau  of  the  Census.  Financial  sta- 
tistics of  states,  1918.  Washington,  1919. 
123  p. 

Bureau  of  the  Census,  Financial  sta- 
tistics of  cities  having  a  population  of  over 
30,000,  1918.     Washington,  1919.     357  p. 

Burton,  H.  J.,  Valuation  and  depre- 
ciation of  city  buildings.  A  compilation 
prepared  for  the  Real  Estate  Taxation 
Committee  of  the  National  Association  of 
Building  Owners  and  Managers.     127  p. 

This  document  consists  of  extracts  from  the 
n]iinions  of  leading  authorities  on  this  subject. 
Its  value  as  a  reference  work  is  very  greatly 
diminished  by  the  absence  of  table  of  contents  and 
index,  and  by  the  lack  of  critical  and  comparative 
treatment  of  the  material  presented. 
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Davknport,  H.  J.,  The  war  tu.\  para- 
dox. American  Economic  Ret'ieiv,  IX,  p. 
34,  ft".  (March,  1919). 

An  examination  of  Mill's  doctrine  that  war 
may  cause  a  two-fold  burden,  or  double  burden, 
to  fall  upon  labor.  Despite  the  weakness  of  his 
devices  of  technical  analysis,  his  conclusions  were 
significant.  Labor  may  have  to  bear  a  double 
burden, — first,  a  burden  caused  by  the  decline  of 
real  wages  due  to  inflation  and  to  the  withdrawal 
of  current  supplies  for  war  uses  ;  and  second,  the 
burden  of  taxes  necessary  to  repay  the  bonds 
issued  to  finance  the  war. 

EsTcouRT,  Rowland.  The  conflict  of 
tax  laws.  California  University  Publica- 
tions in  Economics,  IV,  3  (April,  1918). 
pp.  115-231. 

Friday,  David,  Statistics  of  income. 
American  Economic  RevicM,  IX,  p.  502,  ff. 

A  review  of  the  bulletin  relating  to  statistics 
of  income  issued  under  the  direction  of  the 
Commissioner  of  Internal  Revenue. 

Gephart,  William  F.,  An  analysis  of 
the  operation  of  the  general  property  tax  in 
Missouri.  Washington  University  Studies, 
VI,  Humanistic  Series,  1,  p.  3-25.     1918. 

This  is  a  practical  investigation  of  the  actual 
workings  of  the  general  property  tax  and  thus 
differs  from  the  usual  more  or  less  theoretical 
treatment  of  this  subject.  It  is  interesting  to 
have  the  results  shown  in  actual  figures  rather 
than  by  argument  and  discussion.  The  subject  is 
divided  to  show  results  of  tax  collections,  cost  of 
administration,  relation  between  real  estate  and 
personal  property,  between  the  general  property 
tax  and  other  taxes  and  licenses,  relation  of  the 
assessed  valuation  of  real  estate  to  its  selling 
value,  of  the  assessed  valuation  of  personal  prop- 
erty to  its  true  value,  and  of  the  assessed  valua- 
tion of  real  estate  and  personal  property  to  the 
population. 

The  author  states  in  a  note,  that  the  paper  is 
based  upon  "  an  unpublished  thesis  by  J.  D. 
Luther,  presented  in  partial  fulfilment  of  the  re- 
f|uirements  for  the  degree  of  Master  of  Arts.  All 
the  data  are  taken  from  the  official  records  of  St. 
Louis  County  which,  adjoining  the  city  of  St. 
Louis,  represents  for  taxation  study  the  most 
urban,  as  well  as  the  most  rural  conditions.  The 
writer  of  the  thesis  is  not  only  a  careful  and 
mature  student,  but  has  had  experience  as  a  tax 
official.  The  thesis  is  one  of  the  most  intensive 
studies  known  to  the  writer  of  this  discussion." 

Illinois.  First  state  budget,  1919. 
187  p. 

In  addition  to  the  tabular  statements,  this 
document  contains  some  interesting  recommenda- 
tions for  further  improvement  in  the  methods  of 
state  financial  administration.  Among  these  are 
proposals  for  reducing  the  number  of  appropria- 


tion acts,  for  standardization  of  salaries  and  em- 
ployments, for  the  enactment  of  a  finance  code, 
and  some  extensions  of  the  sources  of  revenue. 

Kahn,  Otto  H.,  Taxation  as  a  factor 
in  high  living  cost.  Commercial  and  Fi- 
nancial Chronicle,  Sept.  6,  1919,  p.  932. 

Advocates  a  special  commission  to  study  the 
effects  of  various  kinds  of  war  taxation  and  rec- 
ommend changes. 

McKay,  Charles  W.,  Depreciation  and 
federal  income  tax.  Industrial  Manage- 
ment, LVIII,  p.   148,  ff.   (August,   1919). 

The  problems  which  have  arisen  under  the  fed- 
eral taxes  have  created  a  new  profession,  which, 
for  lack  of  a  better  term,  is  called  ''  tax  engineer." 
This  article  outlines  the  federal  rules  for  depre- 
ciation and  presents  convenient  tables  and  forms 
for  their  application  in  practice.  The  value  of 
proper  tax  appraisement  is  emphasized. 

Maine.  Twenty-eighth  annual  report 
of  the  Board  of  State  Assessors.     1918. 

Maryland.  Tax  laws  of  Maryland.  A 
compilation  of  the  statutes  relating  to  taxa- 
tion, arranged  in  accordance  with  the  code 
of  public  civil  laws,  togetlier  with  consti- 
tutional provisions  and  references  to  de- 
cided cases.  Issued  by  the  State  Tax  Com- 
mission, 1919.      129  p. 

Massachusetts.  Report  of  the  Joint 
Special  Committee  on  Taxation.     1919. 

"  Part  I  of  this  report  contains  a  discussion  of 
the  taxation  of  domestic  and  foreign  business  cor- 
porations and  a  description  of  the  legislation 
recommended. 

"  Part  II  relates  to  the  present  and  proposed 
methods  of  distributing  the  income  tax  revenue 
and  to  various  measures  affecting  the  assessment 
of  taxes. 

"  Part  III  presents  corrections  to  the  detail  of 
the  tax  laws." 

Massachusetts.  Report  of  the  Special 
Commission  on  Education.     1919. 

Contains,  among  other  things,  a  suggestion  for 
the  creation  of  a  general  school  fund  whereby  the 
state  shall  appropriate  annually  approximately 
.$4,000,000  from  the  proceeds  of  the  state  income 
tax  for  the  support  of  schools  throughout  the 
state.  The  distribution  is  to  be  made  in  such  a 
manner  as  will  permit  the  employment  of  more 
teachers  and  the  payment  of  better  salaries. 

Minneapolis  Civic  and  Commerce 
Association.  A  proposed  act  to  create  a 
board  of  estimate  and  taxation  for  Minne- 
apolis. 

This  act  was  passed  at  the  last  legislative  ses- 
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sion.  The  board  provided  is  a  very  important 
agency  in  the  development  of  a  sound  budget 
system  for  the  city. 

Massachusetts.  The  new  Massachu- 
setts business  corporation  excise  tax.  First 
National  Bank  of  Boston.     1919.     p.  57. 

Text  of  the  law,  with  an  explanatory  treatise 
by  Henry  Herrick  Bond. 

Minnesota.  Assessors'  manual,  includ- 
ing assessment  laws  with  questions  and  an- 
swers relating  thereto.  Minnesota  Tax 
Commission,  1919. 

This  is  a  combination  of  the  assessment  laws 
with  the  manual  of  instructions,  which  have 
hitherto  been  issued  separately.  The  catechism 
style  is  used,  and  each  paragraph  of  the  law  is 
followed  by  the  appropriate  questions  and  an- 
swers. It  is  a  very  useful  document  for  the  tax- 
payer as  well  as  the  official. 

Minnesota,  Questions  and  answers  re- 
lating to  tax  laws.  Chapter  XI  of  the  fifth 
biennial  report  of  the  Minnesota  Tax  Com- 
mission.    St.  Paul,  1916.     45  p. 

National  Budget  Committee.  This 
organization,  with  headquarters  in  Wash- 
ington, has  begun  the  issue  of  a  bi-monthly 
publication,  entitled  "  The  National  Bud- 
get," and  devoted  to  the  promotion  of  the 
reform  of  budgetary  procedure  in  the  fed- 
eral government.  The  first  two  numbers  of 
volume  I  have  been  received. 

National  City  Company.  Suggestions 
for  the  consideration  of  taxpayers  when 
making  ready  for  returns  of  income  and 
closing  the  books  for  1918;  and  preparing 
balance  sheets  and  profit  and  loss  state- 
ments for  income  tax  and  other  purposes. 
New  York,  1919,  11  p. 

New  York.  The  A,  B,  C  of  the  per- 
sonal income  tax  law.  Eugene  M.  Travis, 
State  Comptroller.    June,  1919,  48  p. 

This  bulletin  contains  the  text  of  the  new  per- 
sonal income  tax  law,  together  with  a  series  of 
preliminary  rulings  by  the  comptroller,  in  the 
form  of  a  series  of  questions  and  answers. 

Ohio.  Annual  report  of  the  president 
of  the  Cleveland  Association  of  Building 
Owners  and  Managers.  Cleveland,  1919. 
10  p. 

This  includes  a  brief  account  of  the  work  of 
the  Association  in  furthering  the  cause  of  the  in- 
come tax  in  Ohio. 


Ohio.  Ninth  annual  report  of  the  Tax 
Commission  of  Ohio,  for  the  year  ending 
December  31,  1918.     240  p. 

The  principal  responsibility  of  the  Ohio  tax 
commission  is  the  assessment  of  the  public  utility 
companies,  and  this  function  is  on  the  whole  very 
well  performed.  The  commission  has  be;;n  rather 
conservative  with  regard  to  the  other  important 
financial  problems  in  the  state.  It  upholds  the 
present  tax-limit  law,  but  offers  no  constructive 
suggestions  by  which  the  financial  difficulties  pro- 
duced by  this  law  may  be  solved.  It  is  inclined 
to  decry  public  extravagance,  but  does  not  sug- 
gest any  remedies,  nor  even  the  need  of  construc- 
tive budgetary  reform.  With  one  phase  of  the 
jiroblem  the  commission  has  now  discretionary 
power  to  deal,  namely,  the  assessed  valuation  of 
real  estate.  At  the  last  session  of  the  legislature 
a  law  was  passed  authorizing  the  commission  to 
order  reassessment  of  real  property  locally  as- 
sessed. By  this  means  the  commission  may  be 
able  for  a  while  to  save  the  Smith  law.  No  notice 
is  taken  of  the  fact  that  this  law  has  really  failed 
in  the  fundamental  object  of  its  enactment,  which 
was  to  induce  a  complete  listing  of  intangibles. 
The  grand  duplicate  shows  increases  in  the  in- 
tangible items,  but  these  amounts  are,  after  all, 
only  suggestive  of  the  quantity  that  is  escaping. 

Ohio  Taxpayers  League.  Classifica- 
tion versus  uniformity. 

A  pamphlet  prepared  as  a  reply  to  the  charges 
advanced  against  the  proposed  classification 
amendment  by  the  Ohio  Home  Protective  League, 
an  organization  promoted  under  the  auspices  of 
the  Ohio  Grange. 

Seligman,  E.  R.  a..  Are  stock  dividends 
income?  American  Economic  Revie^v,  IX, 
p.  517,  flF.  (September,  1919). 

A  careful  economic  analysis  of  the  concepts  of 
income  and  capital,  from  which  the  conclusion  is 
reached  that  an  appreciation  or  increment  of 
capital  is  income  only  when  separated  or  realized. 
"  The  increment  when  separated  is  income ;  the  in- 
crement unseparated  remains  capital.  Separation 
and  realization  are  of  the  essence  of  the  transmu- 
tation of  capital  into  income."  In  the  stock  divi- 
dend there  is  neither  separation  nor  realization, 
and  hence  the  gain  from  a  stock  dividend  is  not 
income. 

Ohio  Taxpayers  League.  The  classi- 
fication of  property  for  taxation.  A  hand- 
book of  reference  prepared  under  the  direc- 
tion of  Harley  L.  Lutz.  Columbus,  Ohio. 
1919.     64  p. 

Sweet,  Homer  N.  Federal  taxes  in  re- 
lation to  business.  Journal  of  Ace  aunt- 
aw^y,  XXVIII,  p.  121-125  (August,  1919). 

The  practice  which  should  govern  the  policy 
of  corporations  with  respect  to  taxes  is  summar- 
ized as  follows : 

"  1.  All  possible  care  should  be  taken  to  deter- 
mine the  correct  amount  of  tax  which  would  be 
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imposed  under  a  reasonable  interpretation  of  the 
law. 

"  2.  The  balance-sheet  for  the  end  of  the  fiscal 
year  should  include,  as  a  separate  item  amonj; 
the  quick  liabilities,  the  amount  of  federal  income 
and  excess  profits  taxes  assessable  on  the  net  in- 
come earned  to  that  date. 

"  3.  The  balance-sheet  for  any  other  date  than 
the  close  of  the  fiscal  year  should  include,  as  a 
separate  item  among  the  quick  liabilities,  an 
amount  representing  estimated  taxes  accrued  for 
the  current  year. 

"  4.  The  balance-sheet  for  any  date  should  des- 
ignate the  act  under  which  the  liability  for  fed- 
er.il  taxes  was  calculated. 

"  5.  Funds  to  meet  taxes  should  preferably  be 
invested  temporarih-  in  certificates  of  indebted- 
ness. In  no  event  should  funds  required  for  taxes 
be  distributed  in  dividends  or  invested  in  fixed 
ns>ets." 

Wisconsin.  Second  annual  report  on 
the  statistics  of  municipal  finances.  Wis- 
consin Tax  Commission,  Madison,  1918. 
124  p. 

These  statistics  relate  to  the  financial  activities 
of  the  state  and  its  several  political  subdivisions 
for  the  year  1917.  The  outstanding  feature  of  the 
report  is  the  striking  increase  in  the  cost  of  gov- 
ernment in  recent  years  as  shown  by  comparison 
of  expenditures  for  igi2  and  1918.  Another  im- 
portant tendency  disclosed  by  the  report  is  the 
incre-isingly  large  expenditures  of  cities  as  com- 


l)ared  with  other  ])olitical  units.  Everywhere  the 
outlaj'S  for  schools  and  highways,  charities  and 
corrections,  sanitation  and  health,  are  rapidly  in- 
creasing. 60.8  per  cent  of  the  total  disbursements 
for  the  respective  fiscal  years  ending  during  1918 
went  for  these  purposes.  The  report  contains 
numerous  graphs  and  statistical  tables. 

WooDWORTH,  Leo  Day,  Tax  exemption 
evils.  Journal  of  the  American  Bankers 
Association^  XII,  p.  135,  ff.  (September, 
1919). 

Criticizes  the  present  tendency  to  extend  tax 
exemption  to  various  issues  of  public  securities, 
and  points  out  that  this  practice  will  inevitably 
increase  the  tax  burden  on  unexempt  property. 
The  author  concludes  that  it  is  far  better  that 
"  existing  exemptions  should  be  repealed  than 
that  this  unscientific,  confiscatory  and  inequitable 
method  of  granting  preferment  at  the  public  cost 
should  be  extended." 

Yale  Law  Journal.  The  taxation  of 
car  companies  doing  interstate  business. 
Editorial  com.ment.  XXVIII,  p.  802  (June, 
1919). 

Reviews  the  methods  in  use ;  indicates  the 
doubtful  legality  of  many,  and  approves  the  Con- 
necticut statute  of  1918,  whereby  the  tax  is  levied 
on  that  part  of  the  gross  earnings  which  the  miles 
run  by  cars  in  the  state  bear  to  the  total  car 
mileage. 
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DEFEAT  OF  CLASSIFICATION  IN  OHIO 

The  defeat  by  the  people  of  Ohio,  of  the 
classification  amendment  to  the  constitu- 
tion, submitted  to  the  voters  at  the  Novem- 
ber election,  seems  to  us  to  be  easily  the 
most  important  event  in  recent  years.  We 
say  this  because  of  its  bearing  on  tax- 
progress  in  general  and  because  it  raises 
questions  which  require  serious  considera- 
tion. 

We  had  come  to  view  the  desirability  of 
constitutional  freedom  as  a  self-evident 
proposition  and  had  assumed  that  when- 
ever the  question  was  thoroughly  under- 
stood, the  voters  would  not  fail  to  appre- 
ciate the  need  of  such   freedom,  if  prac- 


tical, equitable,  and  effective  tax  laws  were 
to  be  secured.  And  especially  was  it  to  be 
expected  that  this  would  certainly  be  ap- 
preciated in  Ohio,  which  has  suffered  so 
long  from  the  consequences  of  tax  laws 
v/hich  bore  inevitably  with  great  severity 
upon  a  single  class  of  property,  real  estate. 
The  question  has  been  thoroughly  dis- 
cu.ssed  in  many  campaigns,  so  that  the  sub- 
mission of  the  amendment  cannot  be  said 
to  have  placed  before  the  voters  a  new 
question  which  they  would  require  time  to 
consider,  and  which,  for  lack  of  such  time, 
they  would  reject  on  general  principles. 

The  rising  costs  of  government,  with 
the  certainty  of  further  demands  upon 
real  estate,  the  general  recognition  of  the 
inequity  of  attempting  to  further  burden 
that  source,  as  shown  by  the  recent  resort 
to  income  taxation  in  the  states  of  New 
York,  Massachusetts,  Missouri,  New  Mex- 
ico, Delaware,  North  Dakota  and  Ala- 
bama, and  by  the  adoption  or  the  perfect- 
ing of  methods  of  classification  in  Virginia, 
Louisiana,  Minnesota,  South  Dakota,  Mon- 
tana and  elsewhere  —  all  these  circum- 
stances seemed  to  lead  to  the  conclusion 
that  certainly  at  this  time,  the  relief  from 
rigidity  and  from  the  narrow  base  of  taxa- 
tion, afforded  in  Ohio,  would  be  eagerly 
grasped. 

With  such  thoughts  as  these,  we  survey 
the  defeat  of  the  amendment,  by  approx- 
imately 100,000  majority,  with  mingled 
feelings  of  surprise  and  dismay  and  are 
easily  led  to  question  our  senses ;  to  won- 
der whether,  after  all,  our  established 
notions  are  unsound,  what  there  really  is 
l>ack  of  the  hesitancy  to  even  permit  the 
legislature  of  a  great  state  to  have  freedom 
to  consider  how  best  to  impose  taxes  under 
present-day  conditions,  why  it  should  be 
bound  by  limitatons  imposed  in  1850  under 
conditions  as  thev  then  existed. 
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With  the  hope  of  finding  some  solution 
of  these  questions  and  of  removing  to  some 
extent  the  doubt  and  uncertainty  as  to  the 
meaning  of  the  result,  we  took  occasion 
to  address  a  letter  of  inquiry  to  the  Ohio 
members,  aimed  to  secure  some  rational 
explanation  of  the  puzzling  situation  and 
to  afford  a  basis  for  reviewing  the  merits 
of  the  question  in  the  light  of  its  defeat 
and  in  view  of  the  almost  certain  attempts 
which  will  be  made  in  other  states  to 
secure  additional  revenue  to  meet  the  enor- 
mous expenditures  before  them.  It  was 
thought  that  the  observations  of  those  who 
have  given  study  and  thought  to  the  mat- 
ter, would  be  of  great  value  to  the  entire 
membership  and  would  prove  helpful  in 
other  states  where  tax  changes  are  in  con- 
templation. 

Our  letter  to  the  Ohio  members  was  as 
follows : 

"  To  Ohio  Members  of  the  National  Tax  As- 
sociation : 

"The  result  of  the  election  in  Ohio  en  the 
classification  amendment  seems  at  once  so  abso- 
lutely decisive  and  so  utterly  discouraging  to  a 
stranger  interested  in  tax  progress,  that  he 
naturally  feels  like  recasting  his  opinions  as  to 
classification. 

"  In  other  words,  that  a  proposition  -vhich 
seemed  so  necessary  and  so  entirely  free  from 
objection  as  to  leave  no  reasonable  ground  for 
dispute,  could  be  overwhelmingly  defeated  in  a 
state  where  it  was  not  a  novel  suggestir.n,  is 
disturbing. 

"  It  occurs  to  me  that  a  summary  of  the  views 
of  our  Ohio  members  as  to  the  reasons  fur  the 
defeat  of  this  measure,  published  in  the  Bul- 
letin, would  be  of  interest  and  help  to  those  in- 
other  states  who  are  working  for  equitable  taxa- 
tion and  who  wish  to  act  along  practical  lines. 

"  Your  cooperation  in  this  plan  would  be  ap- 
preciated.    No  names  will  be  published." 

To  date,  a  dozen  or  more  replies  have 
been  received  from  members  personally 
known  to  the  secretary  to  be  thoroughly 
interested  in  the  tax  pro])lem,  and  desirous 
of  doing  what  is  best  for  the  state  in  the 
interest  of  fairness  and  equity.  These 
replies  are  so  genuine  and  evince  such  a 
general  purpose  to  explain  the  result  as 
each  interprets  it,  that  we  are  satisfied  that 
w'e  have  about  all  there  is  to  be  said  on  the 
matter. 

Before  summarizing  these  replies,  we 
deem  it  wise  to  state  the  exact  wording  of 
the  constitutional  provision  as  it  now  ap- 
pears and  as  it  was  proposed  to  amend  it. 

Section  2  of  Article  12  now  reads  in  part 
as  follows : 


"  Laws  shall  be  passed,  taxing  by  a  unifora% 
rule,  all  moneys,  credits,  investments  in  bonds, 
stocks,  joint  stock  companies,  or  otherwise,  and 
also  all  real  and  personal  property  acconling  to 
its  true  value  in  money.  ,  .  ." 

It  was  proposed  to  amend  this  language 
to  read  as  follows: 

"  All  property  shall  be  taxed  by  such  ru'es  and 
methods  and  in  such  classes  as  may  be  provided 
by  law.  The  rules  and  methods  shall  be  uniform 
within  the  classes  so  established." 

Thus  the  change  proposed  was  prac- 
tically from  the  absolute  requirement  to 
tax  all  property  by  the  same  rules  and  at 
the  same  rate,  to  the  fermisnon,  if  the 
legislature  should  see  fit,  to  tax  it  by 
classes,  at  rates  uniform  within  the  class. 

We  find  in  the  first  letter  to  be  noted, 
written  by  an  opponent  of  the  amendment, 
practically  the  whole  position  of  the  oppo- 
nents. This  letter  is  so  wholly  fair  and 
reasonable  and  so  clearly  states  or  suggests 
the  objections,  evidently  thoroughly  con- 
vincing to  the  writer  and  doubtless  reflect- 
ing the  general  attitude  of  the  opposition, 
that  we  give  it  practically  in  full,  with  only 
such  cl^anges  as  seem  necessary  to  protect 
the  identity  of  the  writer  who  has  not  been 
asked  for  permission  to  publish.  The 
letter  follows : 

"  Answering  your  letter  asking  my  opinion  as 
to  the  reasons  for  the  defeat  of  the  proposed 
amendment,  I  write  to  state  that  an  answer  to 
your  inquiry  cannot  be  given  in  a  brief  letter. 

"  In  County,  we  are  blessed  with  one  of 

the  ablest  taxing  officials  in  the  United  States. 
Mr.  is  succeeding  so  admirably  in  in- 
creasing the  present  duplicate  that  he  has  dis- 
proved the  statement  that  the  uniform  rule  is  a 
miserable  failure.  For  example,  our  personal 
duplicate  has  increased  in  recent  years  from 
$31,000,000  to  about  $500,000,000. 

"  There    is    no   question    but   what    this    

needs  more  revenue   and  the  figures  clearly  dem- 
onstrate  that  if  we   were   to  adopt   the   rates   pre-       ; 
vailing   in    Kentucky   and  some    other   states,  our       I 
personal  duplicate  would  be  decreased.     Many  of       ' 
us    feel   that   the   results  obtained   in   other   slates 
have   been   due    to   a  change   of  system,   (luite  as 
much  as    the  adoption   of   so-called  classification. 
Also    many    feel    that    evasion    and    tax-dodging 
exists    to   no    greater   degree    in    this    county    than 
in  states  having  classification. 

"  The  lack  of  success  of  the  proposal  was  due 
in  a  large  part  to  the  fact  that  the  so-called 
reform  was  led  by  a  group  composed  of  stock- 
and-bond  brokers  and  single-taxers.  This  natur- 
ally alarmed  the  owners  of  real  estate  and  their 
sus])iciGns  became  convictions  when  the  group 
insisted  upon  the  proposal  being  worded  in  a 
manner  that  gave  the  people  of  the  state  no  idea 
as  to  the  type  of  taxation  that  would  result.  For 
example,  if  the  adoption   of  the   proposal   would 
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have  compelled  the  legislature  to  adopt  the  Model 
System  of  Taxation,  the  proponents  would  not 
have  met  with  such  violent  opposition. 

"  Many  would  be  willing  to  iee  property  classi- 
fied for  taxation  into  tangible  and  intangible, 
provided  the  constitution  prevented  the  legisla- 
ture discriminating  between  the  owners  of  tan- 
gible property,  but  apparently  a  majority  of  the 
persons  in  this  state  are  not  prepared  to  grant 
to  the  legislature  the  power  to  classify  in  any 
manner  it  desires.  I  was  one  of  those  who  op- 
posed the  proposed  change.  Although  I  am 
willing  to  see  some  change  made  in  our  present 
constitution,  I  cannot  forget  that  Ohio  has  pros- 
pered tremendously  since  the  uniform  rule  was 
adopted,  and  that  we  therefore  should  not  aban- 
don the  protection  accorded  by  this  rule  until  a 
substitute  is  offered  that  is  clearly  better  and 
equally  safe. 

"  I  opposed  the  proposed  amendment  princi- 
pally because  it  practically  gave  to  the  legislature 
unlimited  power  over  taxation.  Prior  to  1851 
our  legislature  had  broad  powers  and  the  shame- 
ful abuse  that  resulted  is  the  real  reason  why  the 
people  of  this  state  in  that  year  adopted  an 
amendment  so  worded  that  it  prevents  any  dis- 
crimination. 

"  It  is  my  observation  that  in  almost  every 
state  wherein  the  legislature  has  the  power  to 
classify,  it  has  unjustly  discriminated  against 
some  type  of  property.  In  view  of  the  radical 
times  in  which  we  now  live,  I  am  unwilling  to 
permit  the  legislature  to  have  power  to  classify 
unless  the  amendment  guarantees  us  against  un- 
just discrimination  and  favoritism.  In  my  judg- 
ment the  very  object  of  a  constitution  is  to  confer 
authority  in  language  that  prevents  its  abuse. 

"  I  cannot  blind  myself  to  the  existence  of 
many  sincere  persons  who  desire  to  use  the  power 
of  taxation  for  the  purpose  of  social  reform, 
rather  than  to  raise  revenue.  The  proposal  re- 
cently defeated  would  have  biennially  exposed 
the  people  of  the  state  to  fundamental  changes  in 
taxation,  and  I  believe  every  two  years  there 
would  have  assembled  at  Columbus  powerful 
lobbies  to  protect  tax-dodgers  and  other  lobbies 
composed  of  radicals  more  dangerous,  because 
unselfish. 

"  I  wish  you  to  realize  that  I  am  not  a  stand- 
patter ;  I  am  particularly  anxious  to  see  some 
change  that  will  permit  either  the  exemption  of 
bank  deposits,  or  their  taxation  at  a  low  rate,  but 
every  movement  is  not  progress,  and  before  I 
start  I  always  find  out  whither  I   am  going. 

"  Persons  out  of  the  state  have  a  misconcep- 
tion of  the  recent  campaign.  The  fight  was  not 
between  uniform  rule  and  the  theory  of  classifi- 
cation. The  contest  was  between  a  sj'stem  that 
protects  everyone,  and  giving  a  blank  check  to  the 
legislature.  Those  of  us  who  are  conservative 
were  not  willing  to  '  go  it  blind  '." 

No  one  can  read  this  letter  without  being 
convinced  of  the  absolute  sincerity  of  the 
writer  and  his  observations  are  well  en- 
titled to  serious  consideration. 

It  is  difficult  to  see  why,  under  the  pres- 
ent law.s,  Ohio  is  not  operating  under  a 
system  to  which  the  writer  objects,  which 


absolutely  requires  and  enforces  a  most 
definite  discrimination  against  tangible 
property,  mainly  real  estate,  or  why,  if  the 
writer's  wishes  were  observed,  it  would  not 
mean  writing  into  the  constitution  itself, 
instead  of  a  statute  as  proposed,  some  sor* 
of  discrimination  or  at  least  a  classification 
wliich  would  certainly  not  suit  everyone. 
In  other  words,  he  believes  in  classification 
"  with  a  string  on  it  ". 

It  would  be  interesting  and  very  in- 
structive to  present  in  full  the  very  illu- 
minating and  helpful  letters  that  have 
been  received.  Lack  of  space  prevents  this 
and  we  must  content  ourselves  with  giving 
in  separate  paragraphs  the  various  points 
made  in  answer  to  the  inquiry,  with  some 
little  running  comment: — 

Under  present  laws,  the  assessment  of 
personal  property  has  greatly  increased  in 
one  county. — Another  member,  however,  a 
county  official,  calls  attention  to  the  fact 
that  probably  85  per  cent  of  the  personal 
property  on  the  duplicates,  is  tangible  per- 
sonalty. 

The  Kentucky  system  (to  which  re- 
peated reference  is  made  in  the  replies 
and  which  was  largely  discussed  during  the 
campaign),  would  reduce  the  county  dupli- 
cates. —  The  disturbing  effect  of  drawing 
conclusions  from  a  particular  system  in 
another  state  is  thus  illustrated.  It  seems 
to  have  had  considerable  effect.  Doubtless 
the  effects  of  the  partial  segregation  adopted 
in  Kentucky  could  not  easily  be  explained. 


As   much    tax-dodging    exists    in 


states 
with- 


which  have  classification  as  in  thos 
out  it. — This  is  rather  effective. 

The  classification  campaign  was  led  by 
stock-and-bond  brokers  and  single- taxers. 
— This  "  unholy  alliance  "  naturally  did 
not  serve  to  attract  a  large  rural  vote  or 
the  owners  of  city  real  estate. 

The  wording  of  the  amendment  was 
general  and  gave  no  idea  of  the  kind  of 
classification  to  be  had.  An  amendment 
should  fix  the  limits  of  classification. — 
This,  as  suggested  above,  is  impossible. 
The  result  would  be  a  constitutional  classi- 
fication, quite  likely  to  be  itself  discrimi- 
natory. 

Ohio  has  prospered  greatly  under  the 
uniform  rule  of  taxation. — Therefore,  etc., 
etc..  post  hoc  ergo  propter  hoc. 

The  abuses  prior  to  1851  led  to  the 
adoption   of    the   uniform   rule,    therefore 
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vliy  open  the  way  to  those  same  or  to 
bimilar  abuses. 

Classification  is  desired  by  radicals  and 
social  reformers. 

The  present  system  protects  everyone. — 
This  seems  to  us  so  utterly  contrary  to  the 
fact  that  vre  cannot  fail  to  call  particular 
attc^ition  to  the  claim.  It  protects  nothing 
Tut  exemptions. 

The  result  was  due  to  rural  voters  and 
fear  of  the  single  tax. 

The  result  would  be  a  situation  where 
the  landowners  would  pay  all  taxes. 

The  methods  of  the  proponents  were  un- 
wise and  were  not  conciliatory.  There 
v.'ai-  fear  of  legislative  freedom.  The  far- 
mer and  the  business  man  are  too  far  apart. 
They  could  not  unite  towards  a  common 
interest. 

The  campaign  was  financed  in  part  by 
bankers  and  was  thought  to  be  in  their 
interest  alone. 

It  wa?  urged  that  the  result  would  be 
simply  an  increase  in  the  tax  on  real 
estate. 

'I'he  almost  total  ignorance  or  disregard 
of  the  small  amount  of  intangible  prop- 
erty now  taxed,  the  personal  property  now 
listed  being  almost  entirely  tangible  per- 
sonalty. 

Ignorance  of  the  effect  of  the  uniform 
rule  on  real  estate.  —  This  appears  to  be 
illustrated  in  the  letter  copied  above.  The 
writer  seems  almost  to  ignore  the  existing 
di.scriminatory  burden  on  real  estate. 

The  objection  was  not  to  classification 
in  general  but  to  the  form  of  this  amend- 
ment. 

'I'he  general  unrest  due  to  high  prices 
and  governmental  expenditures  led  the 
people  to  oppose  on  the  ground  of  indi- 
vidual i>rotection  against  increases  in  ex- 
penditures. Classification  was  thought  to 
be  advocated  as  a  means  of  getting  more 
tax:-. — Probably  this  i*;  true.  The  ques- 
tion is,  from  whom  shall  the  new  taxes  be 
taken  ? 

The  advocates  of  the  amendment  were 
i.)vcr-ronfident,  too  sure  of  success.  They 
failed  to  educate  the  voters  on  fundamental 
principles. 

Tl'io  opponents  conducted  a  campaign  of 
Tni.srepresentation  and  appealed  to  class 
prejudice.  They  were  well  organized 
through  the  state  Grange  and  presented 
a  united  front. 


There  was  astounding  apathy  on  the 
l)art  of  the  thoughtful  public. 

The  large  number  of  ballots  led  to  con- 
fusion, of  which  advantage  was  taken. 
'I'hc  "  Drys ",  for  instance,  ordered  their 
cohorts  tp  vote  "  no "  on  all  short-fomi 
ballots,  as  these  contained  the  amendments 
they  were  interested  in  defeating.  It  hap- 
pened that  the  classification  amendment 
was  also  on  a  short-form  ballot. 

The  people  were  suspicious  of  the 
amendment,  due  to  the  uncertainty  as  to 
its  legality. — One  very  competent  observer 
insists  that  this  was  a  vital  cause  of  defeat. 

The  amendment  as  certified,  differed 
slightly  in  form  from  that  which  appeared 
on  the  legislative  journals.  This  difference 
suggested  possible  uncertainty  as  to  the 
validity  of  existing  exemptions  of  relig- 
ious properties.  The  voters  preferred 
"  safety  first  ". 

Inertia  and  hesitancy  to  make  changes, 
in  the  absence  of  an  overwhelming  present 
burden.  Ignorance  of  existing  conditions. 
Lack  of  correct  infonnation. 

Misrepresentation  by  the  opponents. 

The  Kentucky  plan  w-as  referred  to  as 
relieving  real  estate  when  such  was  not  the 
fact.  —  We  are  inclined  to  the  view  that 
this  had  a  very  great  influence  on  the  re- 
sult. The  Kentucky  situation  is  not  well 
tmderstood  and  there  is  great  discontent 
with  it  in  Kentucky. 

Class  feeling  was  aroused  by  misrepre- 
sentation. 

There  was  lack  of  team  work  among  the 
advocates.  Ignorance  of  the  real  meaning 
of  classification.  The  opponents  are  said 
to  have  refused  even  to  listen  to  the  advo- 
cates. They  were  suspicious  of  them. 
Juggled  statistics  from  other  states  were 
used.  —  The  writer,  a  well-informed  stu- 
dent of  affairs,  gives  it  as  his  view  that  it 
is  utterly  unwise  to  attempt  to  secure 
fair  consideration  of  the  matter  in  a  polit- 
ical campaign. — Unfortunately,  it  is  diflS- 
cult  to  see  how  to  avoid  this. 


'i'hese  brief  extracts  from  the  replies,  or 
statements  of  their  substance,  will  perhaps 
leave  the  reader  in  confusion  and  doubt. 
They  will,  however,  repay  careful  reflec- 
tion and  analysis  by  tho.se  who  are  seeking 
information  as  to  how  to  conduct  a  cam- 
paign for  classification. 

We  are,  as  above  indicated,  inclined  to 


No.  3]                                                          DECEMBER,  1910  «9 

think  that  the  defeat  was  largely  due  to  a  the  tax   charge   as   a   whole  in   Kentucky 

failure  to  thoroughly  understand' the  recent  against  real  estate  has  been  rtxiuced  ur.der 

changes  in  the  other  states,  particularly  in  classification   from  76  per  cent  to  57   per 

the  neighboring   state   of    Kentucky,   thus  cent." 

making  it  possible  for  references  to  certain  Our  correspondent,  with  pleasing  refer- 

specific  results  to  be  issued  which,  while  ences  to  his  assumption  that  this  Associa- 

true,  did  not  present  the  entire  picture  in  tion  desires  to  publish  only  the  truth,  calls 

those  states.  attention  to  the  fact  that  the  decrease  ap- 

Another  important  cause  appears  to  be  plies  only  to  the  state  tax  en  real  estate 

the  decided  feeling  of  dissatisfaction  with  which  was  reduced  when  the  partial  segre- 

government   in  general,   which  has  failed  gation  was  made  in  Kentucky  and  that  the 

to   function  properly,   as   is  quite  natural  writer  of  the  article  in  question  failed  to 

under  present  conditions  of  upheaval  and  tell  us  that  real  estate  was  left,  under  that 

unrest.     We   think  it   probably  true   that  segregation  scheme,  to  pay  all  local  taxes, 

the  people  hesitated  to  extend  governmental  intangible    property,    machinery    and    raw 

powers 'in  this  situation.     In  other  words,  materials  being  segregated  and  taxed  only 

the  time  was  most  inopportune  to  propose  for  state  purposes, 

a  chano-e.                          ^  ^^' e  have  not  as  yet  heard  what  the  writer 

We  fail  to  appreciate  the  importance  of  of  the  article  has  to  say ;  neither  have  we 

the    specifications    of    ignorance,     inertia,  had  reply  to  our  letter  of  inquiry  to  the 

prejudice  and  misrepresentation  alluded  to  Kentucky  officials.     We  have,  however,  a 

by  the  writers  above  quoted.     It  was  not  pamphlet  prepared  by  Mr.   Clarke,  Secre- 

inertia  but  a  definite  purpose  to  avoid  fur-  tary  of  the  Kentucky  Tax  Reform  Asso- 

ther    fundamental    changes    in    tax    laws,  ciation,  from  which  we  quote  the  compar- 

under  existing  pressure   from  the  federal  ative  revenue  (we  assume  for  all  purposes) 

government  and   that  due  to   the  friction  derived   from  the  various  classes,   for  the 

in  business  and  living  conditions.  years  1917  and  1919,  as  follows: 

It  is  at  least  comforting  to  note  the  ad-  igiy             rgig 

mission   by  opponents  of  this  classification  Lands  and  improvements.  .  $2,1 5^,32 r     $2,653,773 

that   the   question   was  not   really   one  of  Lots  and  improvements  .. .    i. 771-773      1,471550 

classification  in  general.     And  above  all,      ^ive-stock 30Q650  74,68) 

,,      r\  -J.      ^-         -u      ^  \  x  ^     \         1       Tangible  personalty   398,161        1,270,793 

the  Oregon  situation  should  be  remembered  ^^,^^^^1  personalty   ....      377,579      1.452,^^4 

and   the  many  defeats  there  before  final      ga^k  deposits  62,02.1        209  363 

success.      We   refer   the   despondent    Ohio  -^; 

friends  to  the  encouraging  description  of  '^o*^^ $S.o73oo8    $7,131,850 

the  long  fight  in  Oregon,  written  by  opti-  t-,          ..t        1           -^           1  j    ^..v.^.,-   tVn<- 

^*',,  '^            ,     ^,1-1     ,   •     xu     -o  From  the  above  it   would   appear  tr.at 

mist  Galoway  and  published  m  the  BuL-  ^^^     correspondent's     criticism     is     well 

LETiN  of  February,   1918,  p.  106,  ionnd^d,  as  the  total  taxes  on  real  estate 

have  actually  increased  under   the  systera 

THE  KENTUCKY  CLASSIFICATION  adopted. 

PLAN — A  CORRECTION  It  is  perhaps  appropriate  to  observe  that 

the  increased  yield  from  tangible  and  in- 

Our  attention  has  been  directed  by  an  tangible  personalty  and  from  bank  deposits, 

Ohio  opponent  of  the  classification  amend-  secured  presumably  by  reason  of  classifi- 

ment  to  a  claimed  misstatement  made  in  cation,  may  have  prevented  an  even  greater 

the  article  by  O.  K.  Shimansky  which  ap-  increase  in  the  tax  on  real  estate, 

peared  in  the  October  Bulletin,  as  to  the  We  are  glad  to  make  this  brief  refer- 

effect  of  classification  in  Kentucky.  ence  to  the  matter  and  hope  to  receive  more 

The  particular   objection  is  to  the   im-  definite  explanation  from  the  writer  of  the 

plication  that  the  ''farmers"  of  Ohio  did  article    in    question    and    from    Kentucky 

not  "  take  into  consideration  the  fact  that  sources,  for  publication  in  a  later  issue. 


LEGISLATIVE  AND  NEWS  NOTES 


Miss  RTary  E.  Elwood  has  resigned  her 
position  in  the  office  of  the  state  tax  com- 
mis'^ioner  of  Connecticut  to  accept  an 
njipointment  as  state  bank  examiner.  This 
is  the  first  instance  of  the  employment  of 
a  v.'oman  to  that  office  in  the  state. 


Mr.  Fred  T.  Field,  having  returned  to 
Boston  after  service  in  Washington  as  a 
member  of  the  Advisory  Tax  Board,  has 
i)ecome  a  member  of  the  firm  of  Goodwin, 
Procter,  Field  and  Hoar,  with  office  at  84 
State  Street. 


We  have  received  from  Mr.  W.  R.  Loyd, 
of  Birmingham,  information  as  to  the  per- 
sonnel of  the  new  state  tax  commission  of 
AJabama  which  .supersedes  the  state  board 
of  equalization.  The  chairman  is  John  S. 
Mooring,  who  was  chairman  of  the  board 
of  equalization  from  1913  to  1915.  The 
other  members  are  A.  A.  Evans,  also  a 
member  of  the  state  board  of  equalization 
from  1911  to  1915.  He  is  credited  with 
the  authorship  of  the  income  tax  portions 
of  the  new  revenue  act.  The  third  member 
as  Thos.  W.  Sims,  who  v.-as  chairman  of  the 
preceding  board  of  equalization  and  who 
will  be  remembered  as  a  member  of  the 
executive  committee  of  this  Association. 


Members  will  have  doubtless  received 
the  reprint  of  the  article  by  former  vice- 
president  of  the  Association  Lawson  Purdy 
on  "  The  assessment  of  real  estate  ".  We 
were  particularly  pleased  to  secure  this 
pamphlet  for  distribution  because  of  Mr. 
Purdy's  recognized  authority  as  an  expert 
on  the  matters  covered.  We  have  since 
received  requests  for  copies  to  be  distrib- 
uted in  the  states  of  Tennessee  and  Ohio, 
where  entire  revaluations  of  the  taxable 
property  are  to  be  undertaken. 


An  exhaustive  and  thorough  revaluation 
of  all  property  in  the  state  of  North 
Carolina  is  now  in  progress,  under  the 
direction  of  the  state  tax  commission. 


22,  one  session  was  devoted  to  the  taxation 
of  mines.  Among  others,  there  were  ad- 
dresses by  Mr.  R.  C.  Allen,  of  Cleveland, 
Ohio,  A.  P.  Ramstedt  of  Wallace,  Idaho, 
and  George  E.  Holmes  of  New  York  City, 
members  of  this  Association. 


Considerable  progress  has  been  made  by 
the  committee  on  the  taxation  of  mines  ap- 
pointed by  President  Haugen.  Ex-Presi- 
dent S.  T.  Howe,  Messrs.  C.  M.  Zander  of 
Arizona,  and  R.  C.  Allen  of  Ohio  met  at 
St.  Ix)uis  at  the  time  of  the  annual  con- 
vention of  the  American  Mining  Congress, 
for  preliminary  discussion  and  for  plan- 
ning the  v.'ork  of  the  committee.  The 
other  members,  so  far  as  they  have  been 
appointed,  are  Professor  E.  L.  Bogart  of 
the  University  of  Hlinois  and  Mr.  J.  Parke 
Channing  of  New  York  City.  We  antici- 
pate very  substantial  results  from  the  work 
of  this  committee. 


At  the  annual  convention  of  the  Mining 
Congress,  held  in  St.  Louis,  November  17- 


We  record  with  regret  the  approaching 
retirement  from  the  state  tax  commission 
of  New  York  of  Chainnan  Walter  H. 
Knapp,  who  contemplates  a  change  due  to 
the  inevitable  consequences  of  political 
tenure  of  office.  Judge  Knapp,  in  kindly 
compliance  with  our  request  for  coopera- 
tion towards  the  development  of  a  tax  com- 
mission department  for  the  Bulletin, 
sends  us  notes  of  changes  which  will  prob- 
ably be  recommended  by  the  commission  in 
its  forthcoming  annual  report,  as  follows: 

Provision  for  making  clear  the  exemp- 
tion of  intangible  personal  property  from 
taxation,  in  view  of  the  operation  of  the 
income  tax,  both  as  to  individuals  and  for- 
eign and  domestic  corporations. 

Repealing  the  article  of  the  tax  law 
providing  for  a  tax  upon  securities  at  a 
low  rate  and  of  the  penalty  section  in  the 
"inheritance  tax  law,  providing  an  addi- 
tional inheritance  tax  upon  securities  upon 
which  an  investment  tax  has  not  been  paid 
during  the  life  of  the  owner.  The  income 
t,Tx  is  thought  to  cover  the  entire  subject 
'•f  taxation  of  intanc;il)le  property. 

Provision  for  amending  both  the  per- 
s'l'.al  income  tax  law  and  the  business  cor- 
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poration  franchise  tax  law,  so  as  to  provide 
for  the  distribution  of  some  portion  of  both 
taxes  to  the  school  districts  of  the  state. 
Under  the  school  district  unit  which  exists 
in  the  state,  the  exemption  of  this  prop- 
erty has  caused  serious  complaint  in  some 
districts. 

Repeal  of  the  special  franchise  tax  law 
and  the  substitution  therefor  of  a  classified 
gross  earnings  tax  or  some  other  simplified 
form,  of  taxation  together  with  the  assess- 
ment by  local  officers  of  the  tangible  real 
estate  located  in  the  local  units.  This 
proposition  is  not  surprising  in  view  of 
the  great  amount  of  uncertainty  and  liti- 
gation which  has  followed  the  attempt  to 
i^.dminister  the  special  franchise  tax  law, 
applicable  to  public  utility  corporations. 

Judge  Knapp  mentions  with  pardonable 
pride  the  unanimous  affirmance  by  the  ap- 
pellate court  of  the  determination  of  the 
tax  commission  on  a  very  important  matter 
afTecting  the  equalization  of  assessments  in 
the  large  and  important  county  of  West- 
chester. The  constitutionality  of  the  act 
giving  jurisdiction  to  the  state  tax  commis- 
sion to  interfere  in  county  equalization 
matters  was  raised.  The  result  is  of  con- 
siderable importance  in  the  development  of 
proper  assessment  methods  in  the  state. 

Note  is  also  made  of  one  instance  of  the 
indirect  effect  of  the  personal  income  tax 
lav/.  This  law  distributes  50  per  cent  of 
the  yield  to  the  various  local  units  in  pro- 
portion to  the  assessed  valuation  of  the  real 
estate  therein.  The  stimulus  to  increase 
the  assessments  in  order  to  secure  a  larger 
slice  of  the  income  tax,  has  turned  out  to 
be  effective  in  the  city  of  Middletown, 
where  assessments  have  been  more  than 
doubled,  and  this  result  has  been  approved 
I»y  the  voters  as  indicated  by  the  re-election 
of  their  mayor  and  assessor  under  whom 
the  increases  were  made. 

All  of  the  above,  coming  from  Judge 
Knapp  in  the  closing  days  of  his  adminis- 
tration, leaves  us  with  a  distinct  feeling  of 
regret  that  the  state  should  be  deprived  of 
his  services  just  at  a  time  when  the  effect 
of  two  terms  of  devoted  service  was  begin- 
ning to  show  itself  in  tangible  results. 


The  work  of  the  Michigan  board  has 
aUvays  been  interesting  and  instructive. 
The  following  comment  upon  its  recent 
activities  furnished  by  Secretary  Burtless 
will  therefore  be  of  value  to  those  from  the 


other  states  who  look  to  Michigan  for  help 
in  the  difficult  problem  of  securing  a  just 
equalization  of  values  throughout  their 
^tates. 

"  Equalization  of  values  between  the 
several  counties  in  the  state  has  been  the 
item  of  greatest  interest  among  taxing  offi- 
cials of  the  state  this  year.  For  a  number 
of  years  the  state  board  of  equalization 
consisted  of  the  auditor  general,  secretary 
of  state,  state  treasurer,  superintendent  of 
public  instruction  and  the  chairman  of  the 
board  of  state  tax  commissioners.  Under 
the  law  the  board  was  required  to  meet  and 
eciualize  the  state  twice  in  each  five-year 
period  and  the  tax  commission  was  re- 
quired to  furnish  the  board  an  estimate  of 
the  true  cash  value  of  each  county.  While 
the  estimate  required  has  been  very  care- 
fully made  prior  to  each  meeting  of  the 
board,  it  has  never  been  accepted  as  the 
basis  for  equalization.  The  legislature  of 
1919  amended  the  law  so  that  the  board 
now  consists  of  the  auditor  general,  state 
commissioner  of  animal  industry,  and  the 
three  members  of  the  board  of  state  tax 
commissioners.  The  estimates  prepared  by 
the  tax  commission  were  published  in  ad- 
vance of  the  meeting  of  the  state  board  of 
equalization  and  were  the  basis  of  all  dis- 
cu,-;sions.  After  a  full  hearing,  and  ex- 
1  ressions  of  satisfaction  with  the  estimates 
from  representatives  of  nearly  every  county, 
they  were  finally  adopted,  with  slight 
changes,  as  the  basis  for  the  equalization. 

"  As  a  result  of  the  equalization,  all  but 
tliirteen  of  the  eighty-three  counties  of  the 
state  will  pay  a  smaller  proportion  of  the 
state  tax  than  under  former  equalizations — 
the  thirteen  counties  being  the  industrial 
centers  which  have  been  to  a  great  extent 
under-assessed.  It  is  the  firm  conviction  of 
the  tax  commission  that  the  present  equal- 
ization will  result  in  the  fairest  distribu- 
tion of  the  state  tax  in  the  history  of  the 
state.  Under  the  amended  law  the  equal- 
ization must  now  be  made  annually  instead 
of  twice  in  five  years. 

"  The  gathering  of  data  upon  which  to 
base  the  estimates  occupied  the  entire  at- 
tention of  the  member?  of  the  board  and 
their  entire  field  force  until  August  first. 
vSince  that  time  the  review  of  local  assess- 
ments has  been  the  principal  activity  of  the 
department  and  by  December  first  ten 
counties  will  have  been  completely  re- 
assessed, and  all  property  placed  upon  the 
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ai>sessment  rolls  at  true  cash  value  as  re- 
quired by  the  constitution  and  laws  of  the 
state.  In  some  cases  individual  assessments 
have  been  increased  several  hundred  per 
cent,  and  in  one  county  the  average  increase 
was  approximately  two  hundred  per  cent. 
With  the  close  of  this  year's  work  upwards 
of  ninety  per  cent  of  the  entire  state  will 
have  been  reassessed  by  the  board  since 
1912,  W'hen  the  work  of  reassessing  the 
state  was  begun." 

There  has  been  a  recent  revival  of  re- 
quests for  the  extremely  useful  pamphlet 
issued  by  this  board  in  1913,  which  will  be 
remembered  under  the  title  "  Cash  value 
assessments  ". 


We  have  not  heretofore  noted  the  legis- 
lation enacted  at  the  special  session  of  the 
Montana  legislature,  which  adjourned  in 
August.  Much  of  this  was  of  considerable 
importance. 

An  act  was  passed  providing  for  the 
taxation   of    the   property    of    freight-line 


companies  based  upon  the  gross  earnings 
derived  from  both  intrastate  and  interstate 
business,  at  the  rate  of  5  per  cent. 

The  inheritance  tax  law  was  amended 
with  reference  to  the  inheritance  tax  on 
intangible  property  of  non-resident  dece- 
dents. 

Provision  was  made  for  an  increase  in 
the  salaries  of  the  county  assessors,  the 
amounts  ranging  from  $1500  to  $3500  per 
annum. 

An  act  was  passed  providing  for  the 
establishment  of  a  fund  to  aid  those  desti- 
tute because  of  losses  resulting  from 
drought,  hail  or  unfavorable  climatic  con- 
ditions, and  providing  for  a  levy  of  taxes 
in  that  connection. 

An  act  was  passed  providing  _  for  the 
submission  to  the  electors  of  an  amendment 
to  the  constitution  to  create  a  board  of  ex- 
aminers and  a  board  of  administration 
looking  to  tlie  general  establishment  of 
reforms  in  administrative  methods  in  the 
state,  including  budget  reform. 


A  PRACTICAL  CONSTRUCTION  FOR  A  WORKABLE 

INCOME  TAX 


ALLEN  RIPLEY  FOOTI:: 


Net  income  is  the  most  logical  subject 
of  taxation.  The  taxation  of  income,  from 
whatever  source  derived,  should  take  the 
exacted  tax  from  the  corn-crib  instead  of 
taking  it  out  of  the  seed  corn.  The  differ- 
ence in  effect  upon  production  between 
these  two  exactions  must  be  patent  to  tlie 
most  uncritical  observer. 

Net  income  is  a  concrete  fact  capable  of 
exact  demonstration  by  any  intelligent  tax 
assessor  working  under  the  provisions  of  a 
properly  constructed  income  tax  law. 

When  the  amount  of  net  income  subject 
to  a  tax  has  been  determined,  the  as.sess- 
ment  and  collection  of  the  tax  to  be  paid 
to  any  taxing  government  can  be  easily 
and  accurately  accomplished. 

The  theory  that  no  subject  of  taxation 
should  be  taxed  by  more  than  one  taxing 
body  is  .sound  as  an  administrative  and 
economic  proposition;  but  under  our  com- 
plex system  of  federal,  state,  county  and 
local  governments,  it  is  unworkable.  Tlie 
desired  degree  in  efficient  administration 
ran  be  developed,   however,  by  the  adop- 


tion of  a  rule  providing  that  but  one  tax 
return  shall  be  required  for  the  taxation  oi 
any  subject. 

The  securing  of  correct  income  tax  re- 
turns on  which  to  base  an  assessment  for 
the  payment  of  the  tax  required  is  difficult 
for  the  government  and  aiinoying  for  the 
taxpayer.  It  is  obvious  that  wlien  revenue 
from  the  taxation  of  net  income  is  sought 
l)y  several  taxing  authorities  there  should 
i)e  uniformity  in  the  requirements  to  which 
the  taxpayer  mvst  respond.  This  uniform- 
ity can  be  established  only  \\-hen  the  gOY- 
efnment  having  the  broadest  jurisdiction 
and  exercising  the  greatest  power  under- 
takes the  v/ork  of  framing  the  instructions 
and  securing  the  returns.  It  is  clear  that 
in.structions  satisfactory  to  the  federal  gov- 
ernment will  be  equally  so  to  each  of  the 
several  states.  It  is  equally  true  that  every 
taxpayer  would  much  rather  have  that  re- 
turn used  as  a  basis  for  the  assessment  of 
a  state  income  tax  than  to  make  a  .separate 
return  for  the  state  under  different  in- 
structions. 
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By  using  the  income  tax  returns  collected 
hy  the  federal  government  as  a  basis  for 
the  levy  of  a  state  income  tax  an  enormous 
saving  in  the  cost  of  assessing  and  collect- 
ing this  tax  will  be  effected  by  each  state, 
even  though  they  be  required  to  pay  the 
federal  government  for  the  privilege,  and 
every  income  taxpayer  will  be  saved  from 
the  loss  of  time,  expense  and  nerve-racking 
aimoyance  involved  in  being  required  to 
fill  out  separate  income  tax  returns  under 
differing  instructions  from  the  federal 
g'overnment  and  from  each  of  the  several 
states  in  which  he  has  investments. 

The  logical  result  to  be  developed  from 
the  use  of  an  identical  tax  return  by  the 
federal  and  state  governments  will  be  to 
establish  a  uniform  tax  rate  on  each  class 
of  taxable  incomes.  This  will  protect  a 
taxpayer  in  one  place  from  being  taxed  at 
a  higher  rate  on  an  identical  return  than 
Ls  paid  by  taxpayers  in  other  states.  It 
will   remove  all   reason  on  the  part  of   a 


taxpayer  for  shifting  his  residence  from 
one  state  to  another  to  escape  the  burden 
of  taxation.  It  will  lead  to  the  fixing  of 
rates  the  total  of  which  will  lie  just  to  the 
subject  taxed.  It  will  lead  the  federal  and 
state  governments  to  adopt  governmental 
policies  designed  to  encourage  the  earning 
of  net  incomes  as  a  means  of  promoting 
prosperity  and  providing  a  reliable  source 
of  revenue  through  placing  the  largest  pos- 
sible number  of  its  citizens  upon  its  income 
tax  pay-roll. 

Every  income  taxpayer  can  be  relied 
upon  to  protect  the  ownership  of  private 
property  and  the  government  of  law  estab- 
lished by  our  system  of  legislation  by  rep- 
resentatives elected  by  the  people. 

To  institute  this  system,  the  income  tax 
laws  of  the  federal  government  and  of  the 
several  states  will  have  to  be  revised.  This 
will  have  to  be  done  in  any  event  if  a  well- 
dev:sed  and  efficient  system  of  income  tax- 
ation is  ever  to  displace  the  existing  chaos. 


DISTRIBUTION  OF  INCOME  TAXES  TO  LOCALITIES 

A  VAGARY  OF  THE  WISCONSIN  INCOME  TAX  LAW 

T.   E.   LYONS 


Within  the  last  week  my  attention  has 
been  called  to  a  news  item  going  the 
rounds  of  the  press  stating  that  the  little 
village  of  Biron  in  Wood  County,  Wis- 
consin, is  overwhelmed  by  such  a  flood  of 
revenue  from  income  taxes  that  it  does  not 
know  what  to  do  with  the  money,  and  that 
for  self-protection  the  village  authorities 
have  decided  "  to  erect  a  community  hall 
equipped  with  a  gymnasium,  bowling  alleys, 
pool  and  billiard  rooms  and  a  large  audi- 


torium. 

The  financial  condition  in  Biron,  like 
the  report  of  the  death  of  Mark  Twain,  is 
greatly  exaggerated.  The  amount  of  in- 
come tax  for  the  current  year  is  only  $13,- 
023.  Moreover,  the  village  authorities 
have  graduated  the  property  tax  levy  from 
year  to  year  according  to  the  amount  of 
revenue  available  from  the  income  tax,  as 
.shown  in  the  following  table,  which  also 
contains  statistics  of  two  other  towns : 


Table  Showing  Income  and  Property  Tax  Levies 


1914 

19 

1 
16 

IS 

18 

District 

Property 
Tax  Levy 

Income 
Tax  Levy 

Property 
Tax  Levy 

Income 
Tax  Levy 

Property 
Tax  Levy 

Income 
Tax  Levy 

Village  of  Biron 

Town  of  Kronenwetter    .... 
Town  of  Barksdale 

$14,914 
12,093 
10,010 

$2,152 
1,763 
9,906 

$9,803 
20,710 
18,418 

1 

$2,5  8    : 

4.167    j 

118,410    i 

$8,954 
26,036 
34.490 

$22,132 

54.487 
117,636 
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It  ^vill  l)e  observed  that  in  1914  the  vil- 
lage levied  approximately  $15,000  property 
tax.  and  received  that  year  $2,152  from 
income  taxes.  In  1916  the  property  tax 
levy  was  reduced  to  $9,803  and  the  receipts 
from  income  taxes  were  only  $2,55S.  mak- 
ing a  total  tax  levy  of  $12,361  or  more 
than  $4,000  less  than  the  year  1914.  Pre- 
sumably, this  was  due  to  a  balance  carried 
over  from  the  preceding  year.  In  1918  the 
property  tax  levy  was  less  than  $9,000  and 
the  income  tax  amounted  to  $22,132,  mak- 
ing a  total  tax  revenue  of  $31,086. 

Biron  is  a  ver)*  small  village  v.-ith  a 
population  of  about  250  souls,  centered 
about  the  Consolidated  Water  Power  and 
Paper  Company  plant.  It  has  a  property 
value  of  about  $750,000  and,  under  normal 
conditions  would  have  a  tax  rate  of  between 
15  and  20  mills,  and  a  revenue  of  about 
$15,000.  As  the  village  is  new  and  the 
population  partly  transient,  a  tax  levy  of 
$20,000  would  not  be  extreme,  but  revenue 
beyond  that  amount  is  of  doubtful  advan- 
tage. There  is  a  substantial  balance  in  the 
treasury,  however,  and  the  situation  is  not 
as  embarrassing  as  the  report  would  indi- 
cate. 

The  town  of  Kronenwetter  in  the  ad- 
joining county  of  Marathon  presents  a 
similar,  but  somewhat  more  aggravated 
situation.  This  is  an  ordinary  rural  town, 
only  partially  improved,  bordering  on  the 
Wisconsin  river  with  a  population  of  about 
600  and  nothing  to  distinguish  it  from  its 
neighboring  tov.-ns  except  the  location  of 
the  Wausau  Sulphite  Fibre  plant.  It  has  a 
property  value  of  between  $2,500,000  and 
$3,000,000,  and  as  the  average  tax  rate  for 
rural  towns  in  Wisconsin  is  about  ten  mills 
on  the  dollar,  should  normally  have  a  tax 
revenue  of  from  $25,000  to  $30,000.  In 
1914  this  town  levied  a  property  tax  of 
$12,093  and  received  $1,763  in  income 
taxes,  or  $13,856  altogether.  In  1916  the 
property  tax  levy  was  $20,710  and  the  in- 
come tax  $4,167,  making  a  total  re\enue 
of  $24,877.  In  1918  the  property  tax  levy 
was  $26,036  and  the  income  tax  $54,487, 
or  $80,523  in  all.  It  will  be  observed  that 
in  this  case  the  levy  on  property  was  not 
graduated  according  to  the  amount  of  rev- 
enue derived  from  the  income  taxes,  but 
was  materially  increased  from  year  to  year. 
Undoubtedly,  the  presence  of  the  sulphite 
plant  occasioned  additional  expenditure, 
but  not  to  the  extent  indicated  by  this 
sharp  increase  in  revenue. 


A  more  aggravated  situation  still  is  to 
be  found  in  the  town  of  Barksdale,  Bay- 
field County,  where  a  branch  of  the  Dupont 
Powder  Company  is  located.  This  town, 
during  the  years  in  question,  had  a  perma- 
nent popula.tion  of  about  350  and  a  prop- 
erty value  of  about  $3,500,000  including 
the  Powder  Company  plant.  According  to 
the  average  tax  rate  for  rural  towns,  re- 
ceipts from  taxes  in  the  town  of  Barksdale 
would  be  from  $35,000  to  $40,000.  In 
1914  the  aggregate  receipts  from  taxes  was 
less  than  $20,000,  consisting  of  a  property 
levy  and  an  income  tax  levy  of  nearly 
$10,000  each.  In  1916  the  property  tax 
levy  increased  to  $18,500  and  the  income 
tax  levy  to  $118,000,  or  $136,500  in  all. 
In  1918  the  property  tax  was  again  in- 
creased to  $34,500  and  the  income  tax  to 
$117,636,  or  $152,136  in  all.  Here  again, 
the  presence  of  the  powder  plant  and  the 
multitude  of  workmen  employed  there, 
called  for  more  than  ordinary  expenditure. 
But  nothing  short  of  sheer  wastefulness 
would  necessitate  a  revenue  of  $150,000. 

As  a  matter  of  fact,  the  town  of  Barks- 
dale did  not  receive  that  amount.  In  the 
first  place,  the  amount  of  income  tax  shown 
above  was  reduced  by  the  offset  of  personal 
property  taxes,  and  in  the  second  place,  the 
income  tax  statute  was  amended  by  pro- 
viding that  "  when  the  amount  of  income 
tax  payable  to  any  town,  city  or  village  for 
any  year  shall  exceed  2%  of  the  equalized 
value  of  property  therein,  the  excess  of  such 
income  tax  shall  be  paid  to  the  county 
treasurer  and  by  him  distributed  among  the 
several  towns,  cities  and  villages  of  the 
county  according  to  school  population." 
The  excess  over  the  two  percent  was, 
therefore,  expended  for  school  purposes. 
This  still  left  the  town  of  Barksdale  a  rev- 
enue of  over  $70,000  from  income  taxes 
and  nearly  $35,000  from  the  property 
taxes,  an  amount  (|uite  in  excess  of  its  legit- 
imate needs. 

Of  course,  the  large  income  tax  for  the 
years  1916  and  1918  was  primarily  due  to 
war  conditions  and  may  not  again  occur. 
Heavy  income  taxes  in  small  districts  of 
this  character  result  from  the  location  of 
important  industries  within  their  borders. 
The  income  of  the  business  is  drawn  from 
state-wide  if  not  from  country-wide  sources  ^H 
and  the  revenue  derived  therefrom  may  ^^M 
well  be  spread  over  a  broader  area.     The  ' 

local    community  contributes   little  to  the 
income  of  such  an  institution  and  is  fairly 
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compensated  for  the  increased  expenditure 
entailed  by  the  tax  on  its  physical  property. 
The  Wisconsin  law  provides  that  70% 
of  all  taxes  on  income  derived  from  prop- 
erty located  or  business  transacted  in  a 
given  locality  shall  be  paid  to  the  local 
municipal  district,  20%  to  the  county  in 
which  this  district  is  located  and  only  10% 
to  the  state.  The  income  from  any  given 
manufacturing  business  from  year  to  year 
is  naturally  irregular  and  the  allocation  of 
the  income  to  a  given  locality  presents 
many  difficulties.  These  difficulties  are 
largely  overcome  if  not  eliminated  when 
the  entire  tax  is  paid  into  the  state  treasury 
as  under  the  North  Dakota  and  Connec- 
ticut income  tax  laws.  The  New  York  law 
provides  for  the  paynnent  of  one-half  the 
net  receipts  from  income  taxes  to  the  state 
treasury   and   distributes   the   balance   not 


according  to  the  source  of  the  income  but 
according  to  the  equalized  value  of  prop- 
erty in  the  several  districts.  The  Massa' 
chusetts  law  provides  for  the  distribution 
of  the  income  tax  after  the  first  year  as  the 
general  court  may  determine,  but  I  am  not 
advised  as  to  the  basis  of  distribution 
adopted.  While  the  Wisconsin  rule  may  be 
logical  in  theory,  it  presents  great  difficult- 
ties  in  administration  and  occasionally  pro- 
duces results  leading  to  wastefulness  and 
extravagance.  An  amendment  of  the  law 
in  this  respect  is  desirable. 

The  appropriation  of  a  larger  part  of 
the  net  proceeds  of  the  tax  to  the  state  or 
a  limitation  of  the  amount  payable  to  local 
districts  to  a  fixed  percentage  (say  I'^f  )  of 
the  assessed  valuation,  would  seem  to  afford 
a  simple  and  effective  remedy. 


SINGLE  TAX  IN  THEORY  AND  IN  PRACTICE. 

J.   HAMILTON  FERNS 
Chairman,  Board  of  Assessors,  Montreal 


If  there  are  any  here  to-day  who  were 
in  business  in  the  70's  of  the  last  century 
they  will  remember,  and  perhaps  from  sad 
personal  experience,  the  disastrous  financial 
storms  which  were  sweeping  over  this 
country  and  that  of  the  neighboring  re- 
public. Many  banks  suspended  payments, 
and  a  number  passed  out  of  existencL\  Old 
established  and  highly-rated  financial,  com- 
mercial and  industrial  institutions,-  unable 
to  finance  their  obligations,  were  compelled 
to  assign,  and  the  official  assignee  flour- 
ished in  this  city  as  never  before  nor  since. 

The  wheels  of  industry  being  .stopped, 
thousands  of  all  clas.-^es  found  themselves 
without  employment  or  the  means  of  pro- 
curing the  necessaries  of  life.  Poverty, 
with  all  its  evil  effects,  was  to  be  found  on 
every  hand,  and,  to  alleviate  the  destitu- 
tion, soup-kitchens  were  established  in  all 
the  large  centers  of  population.  The  panic 
which  began  in  1873  so  affected  the  real 
estate  market  that  one  after  another  of  the 
200  real-estate  brokers  in  the  mid-section 
of  New  York  City  put  up  their  shutters 
and  turned  to  other  occupations  to  make  a 
living,  and  in  1878  only  one  of  those 
brokers  still  remained  in  business.  He 
tells  us  that  he  saw  millionaire  customers 


reduced  to  poverty  over  r.ight,  and  com- 
pelled to  turn  to  menial  labor  to  support 
themselves  and  families. 

When  all  classes  of  society  were  suffer- 
ing from  the  effects  of  those  bad  times 
there  appeared  in  1879  a  book,  written  by 
Henry  George,  entitled  "  Progress  and 
Poverty,"  in  which  he  painted  in  glowing 
colors  the  contentment,  happiness  and 
prosperity  which  would  come  to  all  classes 
by  the  adoption  of  a  system  of  single  land 
tax,  to  replace  the  systems  of  taxation 
which  were,  in  his  opinion,  the  cause  of  all 
the  poverty,  and  disturbed  financial  and 
social  conditions  then  to  be  found  in  every 
land. 

It  is  not  surprising  to  find  that  at  a  time 
of  such  general  depression  the  appearance 
of  this  book  caused  many  to  turn  to  Henry 
George  as  a  modern  Moses,  who  would 
lead  them  out  from  the  bondage  of  a  sup- 
posed unjust  system  of  taxation  into  the 
freedom  of  a  world-wide  s^^stem  of  single 
land  tax,  under  which  financial  crises,  class 
distinction,  poverty  and  misery  would  be 
unknown,  and  peace,  prosperity  and  broths- 
erly  love  would  reign  under  the  fairy  wand 
of  a  single  tax. 

A  beautiful  vision !    And  vet  forty  vears 
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have  gone,  and  v.e  find  tlie  followers  of 
Henry  George  still  wandering  in  the  wil- 
derness of  speculation,  and  many  are  now 
commencing  to  realize  that  the  Promised 
IjSLnd  which  they  thought  they  saw  in  the 
distance  was  but  a  mirage. 

While  it  is  only  justice  to  say  that  there 
is  much  to  admire  in  the  honest  purpose  of 
Henry  George;  while  we  are  all  in  hearty 
sympathy  with  him  in  his  endeavor  to  im- 
prove the  social  and  economic  conditions 
of  the  masses ;  while  we  are  often  hypno- 
tized by  his  brilliant  rhetoric  and  plausible 
theories,  j'et  when  we  coolly  and  impartially 
analyze  his  v/ritings  we  are  forced  to  the 
conclusion  that  he  is  dealing  in  theories 
i7hich  are  not  based  on  experience,  and  are 
rot  supported  by  figures  and  facts. 

Many,  if  not  the  majority,  of  those  who 
call  themselves  single-taxers,  have  never 
read  any  of  the  writings  of  Henry  George, 
except,  it  may  be,  an  extract  quoted  by 
some  correspondent  in  a  newspaper.  Such 
people  are  prone  to  indulge  in  "  mouth- 
filling  phrases,"  and  overlook  the  fact 
"  that  not  only  is  taxation  a  more  compli- 
cated matter  than  is  imagined  by  the  ordi- 
nar)'^  tyro,  but  that  the  adjustment  of  taxa- 
tion has  always  tested  the  energies  of  the 
greatest  statesmen  the  world  over." 

Many  speak  of  the  single  tax  as  if 
Henry  George  was  the  originator.  He 
only  revived  theories  advanced  during  the 
preceding  200  years  by  the  Physiocrats  of 
France  in  the  17  th  century;  Thomas 
Spence,  an  obscure  Newcastle  schoolmaster 
in  1775,  and  Rousseau,  at  the  end  of  the 
18th  century. 

With  my  limitation  of  time  I  cannot 
even  touch  upon  the  chief  causes  of  pov- 
erty, which  are  deep-seated  in  the  nature 
of  man  rather  than  of  legislation,  nor  can 
f  dwell  upon  the  principles  of  taxation  as 
^aid  down  by  the  most  eminent  political 
economists  of  the  past  two  centuries,  fur- 
ther than  to  say  that  the  taxation  systems 
of  all  civilized  nations  are  now  founded 
on  the  principles  as  laid  down  by  Adam 
Smith,  "  that  the  subjects  of  every  state 
ought  to  contribute  towards  the  support  of 
government  as  nearly  as  possible  in  pro- 
portion to  their  respective  abilities,  that  is 
to  say.  in  proportion  to  the  revenue  which 
they  respectively  enjoy  under  the  protec- 
tion of  the  state.  This  revenue  comes 
from  three  sources :  rent,  profits,  wages, 
and  every  tax  which  falls  upon  one  of  these 


is  necessarily  unequal  in  so  far  as  it  does 
not  affect  the  other  two." 

Now,  the  theory  of  Henry  George  is 
that  single  tax  on  land  values  should  re- 
place all  other  taxes  and  provide  all  the 
revenue  necessary  to  meet  the  requirements 
of  local,  provincial  and  federal  govern- 
ments. Such  a  tax,  according  to  his  theory, 
would  abolish  land  speculation,  encourage 
unlimited  building,  lower  rents,  increase 
wages,  give  permanent  employment  to  all, 
and  forever  abolish  poverty,  with  all  its 
evil  results.  This  tax  was  not  to  fall  on 
all  land,  but  only  on  land  value.  Notice 
the  distinction.  If  a  shiftless,  improvident 
farmer  had  no  return  from  his  farm  above 
a  fair  return  on  his  labor  and  capital,  he 
v.ould  not  have  any  tax  to  pay.  His  neigh- 
bor, however,  whose  farm,  as  a  result  of 
his  thrift,  energy,  industry  and  progres- 
siveness,  would  yield  a  revenue  in  excess 
of  a  mere  revenue  on  labor  and  capital, 
would  have  to  pay  a  tax  on  his  land  value. 
As  the  community  must  have  a  stated  rev- 
enue to  meet  the  cost  incurred  in  muni- 
cipal services,  the  result  would  be  that  the 
hard-working,  progressive  farmer  would 
not  only  be  paying  his  own  share  of  the 
municipal  expenses,  but  would  have  to 
assume  a  portion  of  the  share  of  his  shift- 
less neighbor.  This  is  not  my  statement. 
In  the  Century  Magazine,  July,  1890.  Mr. 
George,  in  his  reply  to  the  late  Edward 
Atkinson,  the  eminent  economist  of  Bos- 
ton, wrote  these  words:  "If  there  is  a 
proportion  of  farm  lands  which  yield  no 
return  above  the  ordinary  return  to  labor 
and  capital,  then  in  such  cases  there  is  no 
real  land  value,  and  under  the  single  tax 
such  farm  would  pay  no  tax  at  all."  I 
leave  you  to  draw  your  own  conclusions 
from  such  a  proposition.  In  the  same 
article  he  says,  "  We  (the  United  States) 
have  no  more  need  for  an  army  and  navy, 
and  coast  defences  than  Mr.  Atkinson  and 
I  have  for  suits  of  armor  and  blunder- 
busses." He  built  his  theory, on  the  pre- 
sumption of  a  world-wide  permanent  peace, 
but  had  he  lived  for  twenty-five  years  he 
would  have  seen  his  statement  that  the 
United  States  did  not  need  an  army  and 
navy  and  coast  defences  blown  to  pieces, 
and  taxes  levied  to  equip,  transport  to  the 
battlefields  of  France,  and  maintain  an 
American  army  of  nearly  four  million  men 
which  could  not  have  been  financed  just 
and  equably  by  any  single  tax  on  land. 


No.  3] 


DECEMBER,  1919 


37 


So  much  briefly  for  the  theory,  and  now 
let  us  turn  and  see  what  has  been  accom- 
plished by  the  single  tax  in  practice. 

For  some  years  the  single-taxer  referred 
us  to  Western  Canada  and  a  few  places 
in  the  United  States  as  shining  examples 
of  the  prosperity  resulting  from  the  appli- 
cation of  the  single  tax  in  those  places. 
At  present  they  try  to  draw  our  attention 
away  from  the  conditions  now  existing  in 
Western  Canada  and  refer  us  to  Australia 
and  New  Zealand.  Time  will  not  permit 
me  to  go  into  the  facts  in  connection  with 
these  two  countries  further  than  to  say 
that  the  unimproved  land  tax  in  Australia 
and  New  Zealand  is  only  one  part  of  their 
system  of  taxation.  In  New  Zealand  only 
43  boroughs  out  of  113  have  adopted  the 
unimproved  land  tax,  which  is  far  from 
being  generally  satisfactory.  In  Australia 
the  Town  Clerk  of  Brisbane  City  said, 
"  that  he  did  not  consider  it  would  be  de- 
sirable to  revert  to  annual  rental  values  as 
a  basis  for  valuation,"  while  on  the  other 
hand  the  Town  Clerk  to  the  Borough  of 
Brisbane  stated,  "  that  he  considered  the 
old  mode  of  rating  on  improved  values  to 
be  fairer  than  the  new,  and  that  he  did  not 
think  rate-payers  held  any  sentimental  ob- 
jections to  the  rating  of  improvements." 
Australia  is  now  widening  her  base  of  tax- 
ation to  meet  increasing  expenditures  so 
that  the  single-taxer  can  find  no  consola- 
tion in  viewing  the  taxation  system  there. 

Reference  is  often  made  by  single-taxers 
to  the  success  of  their  system  in  Houston, 
Texas. 

I  have  a  letter  from  an  official  of  the 
City  of  Houston,  dated  February  18th, 
1919,  in  which  he  says,  "the  Single  Tax 
-  system  is  not  in  operation  in  the  city  of 
Houston,  and  never  has  been.  However, 
the  late  Mr.  Pastoriza,  Tax  and  Land 
Commissioner,  during  the  years  1912,  1913 
and  1914,  inaugurated  a  system  commonly 
known  as  the  '  Houston  Plan  of  Taxation,' 
under  which  Houston  assessed  all  land  for 
taxation  at  75  per  cent  of  its  value,  and 
improvements  at  about  25  per  cent.  This 
■was  aboli:>hed  in  1915  as  being  unconstitu- 
tional." 

In  the  State  of  Oregon  in  1916,  a  single- 
tax  proposition  was  submitted  to  the  vote 
of  the  people.  This  proposition,  as  de- 
scribed by  a  local  single-tax  advocate  in  a 
freely  quoted  paragraph,  "  has  as  its  in- 
tent, to  confiscate  all  land  titles,  leaving 


owners  and  mortgagees  nothing  but  im- 
provements and  preferred  rights  to  become 
tenants  of  the  state."  The  resulting  vote 
was  43,800  for,  and  184,900  against,  nearly 
five  to  one ;  the  electorate  decisively  show- 
ing that  they  were  not  to  be  caught  by  any 
such  socialistic  theories,  and  were  opposed 
to  the  confiscation  of  land  in  any  form. 

In  the  State  of  California  in  1912,  1914 
and  1916,  the  electorate  voted  on  a  single- 
tax  referendum  with  a  majority  against  it 
in  1912,  of  74,638;  in  1914,  108,106,  and 
in  1916,  of  316,201.  This  amendment 
voted  on  was  "  that  State,  County,  Muni- 
cipal and  District  taxes  shall  be  rais^.^d  by 
taxation  of  land  values  exclusive  of  im- 
provements, and  no  tax  shall  be  imposed 
on  any  labor,  product,  business  or  person." 

This  proposition  was  described  by  tlie 
San  Francisco  Chronicle  as  "  shockingly 
wicked  and  absurd,"  and  when  it  was  so 
overwhelmingly  rejected  in  1916,  the 
Chronicle  in  an  editorial  said :  "  While 
California  probably  outranks  even  Kansas 
as  a  cranky  and  uncertain  state,  the  over- 
whelming vote  by  which  the  single-tax 
humbug  is  snowed  under  proves  that  the 
mass  of  the  people,  at  any  rate,  are  not 
utterly  clean  gone  daft.  There  is  some- 
where a  boundary  line  beyond  which  reason 
holds  sway  and  the  single-tax  humbug  is 
far  outside  of." 

Coming  nearer  home  we  fi.nd  that  th6 
missionary  work  done  by  single-taxers  in 
Western  Canada  bore  fruit,  when  in  1909 
a  disciple  of  Henry  George  was  elected 
Mayor  of  Vancouver,  practically  on  his 
promise  that  he  Avould  carry  into  effe:t  the 
principles  enunciated  in  Henry  George's 
"  Progress  and  Poverty."  Subsequent  to 
his  election  the  tax  was  taken  off  all  im- 
provements, and  Vancouver  prospering,  as 
all  other  cities  on  this  continent  were  pros- 
pering at  the  time,  the  boast  was  made 
that  her  prosperity  was  due  to  her  system' 
of  taxation.  The  supposed  triumph  of  the 
single  tax  was  such  that  the  son  of  Henry 
George  was  taken  to  Vancouver  by  some 
enthusiastic  single-taxers  to  see  the  glor- 
ious results  arising  from  the  putting  into 
practice  of  the  theories  of  his  father. 
While  he  was  then  entertained  most  royally, 
I  do  not  think  the  same  reception  would 
be  accorded  to-day. 

Following  Vancouver,  the  exemption  of 
improvements  became  practically  the  law 
of  British  Columbia,  Alberta  and  Sa.skatch- 
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c\v;in.  When  land  values  were  soaring, 
fortunes  being  made  daily  in  laud  specula- 
tions, and  general  prosperity  reigning 
throughout  the  west,  the  single-tax  jour- 
nals aiid  supporters  were  boasting  far  and 
wide  of  the  success  of  the  theories  of 
Henry  George  in  Western  Canada. 

in  April,  1914,  a  body  of  citizens  was 
appointed  by  Mayor  IVIitchell  and  the 
Board  of  Estimate  and  Apportionment  of 
the  City  of  New  York  to  study  the  systems 
of  taxation  in  the  cities  of  the  United 
States  and  abroad,  so  as  to  see  if  any  im- 
provements could  *'  be  suggested  as  calcu- 
lated to  effect  an  improvement  in  the  ways 
and  means  of  creating  a  revenue  for  pay- 
ment of  the  cost  of  the  city  government." 

This  committee,  which  was  composed  of 
some  of  the  ablest  taxation  experts  of  that 
city,  had  as  chairman  of  the  Executive 
Committee.  Professor  Seligman,  one  of  the 
most  eminent  political  economists  of  the 
present  age.  One  of  the  first  things  this 
c:)mmittee  did  was  to  appoint  Prof.  Robert 
Haig,  Instructor  in  Economics  in  Colum- 
bia University,  with  the  responsible  duty 
of  making  a  thorough  study  and  exhaustive 
report  on  the  so-called  single  tax  in  any 
American  cities  where  the  plan  had  been 
tried,  but  particularly  in  Western  Canada, 
where  it  was  stated  that  the  single-tax  sys- 
tem was  the  cause  of  unparalleled  pros- 
perity and  satisfaction.  Professor  Haig 
spent  about  three  months  personally  visit- 
iiig  the  cities  of  our  Canadian  West.  In 
this  time  he  not  only  studied  the  conditions 
through  municipal  officials,  but  interviewed 
all  classes  from  the  members  of  the  legis- 
latures down  to  the  working  man,  and  in 
his  valuable  report  of  nearly  three  hundred 
pages  he  impartially  records  the  replies  to 
his  enquiries,  and  the  opinions  expressed 
for  and  against  the  exemption  of  improve- 
ments, and  gives  valuable  statistics  to  show 
the  condition  of  things  as  he  then  found 
them.  His  conclusions  were, /*' the  system 
of  taxation  does  not  check  or  prevent  spec- 
ulation in  land,  the  absence  of  a  tax  on 
buildings  is  not  in  itself  an  insurance  that 
building  activity  will  continue  indefinitely, 
as  witness  the  slump  in  all  Western  c'ties. 
except  Winnipeg,  in  1913  and  1914." 
And.  "it  has  been  customary  to  think  of 
Western  Canada  as  a  region  where  single- 
trx  measures  have  been  uniformly  success- 
ful.    Such  is  not  the  case." 

While  prosperity  was  general  throughout 


\Vestern  Canada,  few  if  any  of  the  muni- 
cipalities gave  much  thought  to  their  sys- 
tem of  taxation,  so  long  as  there  was  suffi- 
cient revenue  to  meet  civic  requirements, 
l)ut  when  that  prosperity  began  to  wane  in 
1912  taxation  became  a  burning  question. 
As  it  was  found  that  depreciation  of  land 
values  was  imperilling  the  solvency  of 
many  municipalities,  and  would  probably 
cause  some  of  them  to  fall  down  on  their 
bond  indebtedness,  many  schemes  were 
tried  to  bolster  up  the  tottering  land  tax 
system,  the  chief  of  which  was  over-valua- 
tion. Proprietors  had  practically  no  re- 
dress against  over-assessment.  Section  371 
of  the  Town  Act  of  Saskatchewan  says, 
"  that  in  case  the  value  at  which  any 
specified  land  has  been  assessed  appears  to 
!)e  more  or  less  than  its  true  value,  the 
amount  of  assessment  shall  nevertheless  nst 
be  varied  on  appeal  if  the  value  at  which  it 
is  asses.sed  bears  a  fair  and  just  proportion 
to  the  value  at  which  the  lands  in  the  im- 
mediate vicinity  of  the  land  in  question  are 
assessed."  In  other  words :  even  if  lands 
were  assessed  at  two  or  three  times  their 
value,  such  assessment  must  stand  if  all 
neighboring  land  was  assessed  alike. 
Comment  on  such  an  iniquitous  invitation 
to  over- assessment  to  bolster  up  a  system 
of  single  land  tax  is  unnecessary. 

The  system  of  single  land  tax  having 
passed  through  a  period  of  prosperity,  has 
now  passed  through  a  time  of  depression, 
and,  as  was  predicted  by  all  economists  of 
any  standing,  what  seemed  a  success  dur- 
ing prosperity  has  proved  a  lamentable 
failure  in  time  of  adversity.  The  real- 
estate  men,  "  by  whose  propaganda  the  tax 
was  taken  off  improvements,  and  who 
boosted  sales  on  the  benefit  of  exemption 
from  taxation  of  improvements,  are  now 
the  most  bitter  in  opposition  to  the  single 
land  tax,  as  they  are  caught  with  large 
blocks  of  non-revenue-producing  land,  for 
which  they  paid  big  prices,  but  which  they 
cannot  sell  at  any  price,  and  upon  which 
they  have  to  pay  heavy  taxes.  They  are 
now  in  the  forefront  of  those  who  would 
reimpose  taxes  on  improvements/' 

Land  values  declining  in  Vancouver  in 
1912.  the  aldermen  of  that  city  found 
themselves  in  a  financial  dilemma.  It 
would  never  do  for  those  in  authority  to 
admit  the  failure  of  a  system  which  liad 
])een  their  boast  and  pride,  so  they  increased 
the  tax  rate  until  in   1917  it  was  24  mills, 
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this  rate,  of  course,  bearing  heaviest  on  the 
small  proprietor.  In  1918  the  Council  was 
faced  with  the  alternative  of  an  increase  oT 
iyi  mills  or  abandonment  of  the  unim- 
proved land  tax.  It  was  abandoned,  and 
one  of  the  newspapers  of  that  city  said  i.: 
its  next  issue:  "  In  point  of  fact  the  Van- 
couver City  Council  is  out  to  broaden  the 
basis  of  taxation,  and  get  as  far  frum  the 
.single  tax  as  it  possibly  can." 

This  change  of  policy  on  the  part  of 
Vancouver  has  since  been  followed  by 
practically  all  the  municipalities  in  the 
West,  some  voluntarily,  some  otherwise. 

Early  last  year  South  Vancouver  de- 
faulted in  meeting  its  obligations,  and  the 
Provincial  Government  appointed  an  ad- 
ministrator to  manage  its  affairs.  The  Ed- 
monton Bulletin .  in  referring  to  the  matter, 
said  that  among  recommendations  made  by 
him  to  the  taxpayers  asking  them  to  help 
him  to  pull  the  municipality  out  of  the 
fire,  was  one  which  might  be  of  interest 
to  the  citizens  of  Edmonton,  where  the  sys- 
tem of  taxing  land  only  was  tried  to  a 
finish  and  found  insufficient.  The  admin- 
istrator said :  "After  careful  consideration 
of  the  financial  situation,  I  find  it  abso- 
lutely necessary  to  depart  from  the  .straight 
tax  on  land,  drastic  though  it  be." 

C.  J.  Yorath,  City  Commissioner  of  Sas- 
katoon, made  a  special  report  in  1917  upon 
.\ssessments  and  Taxation  to  the  mayor 
and  aldermen  of  that  city.  It  was  a  scath- 
ing indictment  of  the  policy  of  exempting 
improvements  from  taxation,  and  he  stated 
'■  that  it  had  proven  to  be  the  m.ost  difficult 
method  of  raising  revenue,  was  largely  re- 
sponsible for  enormous  arrears  of  taxes,  did 
not  prevent  speculation  in  land,  but  in  fact 
stimulated  speculation,  as  through  the 
supposed  advantage  of  inducing  the  owner 
to  develop  his  property,  an  unhealthy  pros- 
perity was  created." 

A  single-taxer  writing  to  the  Gazette  in 
the  latter  part  of  1917,  said  that  "  Edmon- 
ton had  also  adopted  an  honest  and  wise 
tax  system,  and  it  is  highly  improbable 
that  the  residents  will  be  fooled  by  the 
speculators  into  any  change  v/hereby  resi- 
dent proprietors  will  carry  the  burden  of 
•peculators  and  non-residents,  and  that  its 
utilities,  municipally  operated,  had  proved 
:'  success." 

A  speaker  in  this  city  in  1916,  refen-ing 
to  Edmonton,  said,  "  that  wherever  the 
■^ite-value   svstem   had   been    tested    it   has 


been  attended  by  beneficial  results;  it  has 
never  been  discarded  where  once  applied, 
and  as  the  matter  becomes  better  under- 
stood the  advocates  of  the  system  increase 
in  vast  numbers."  What  are  the  facts? 
In  a  letter  from  a  city  official  of  Edmonton, 
March,  1918,  he  says:  "No  changes  in 
our  system  of  assessment  have  been  intro- 
duced during  the  past  two  years.  Very 
radical  changes  are,  however,  contemplated 
for  this  year.  Three  of  our  utilities  have 
returned  substantial  surpluses  during  the 
past  two  years,  but  the  street  railway  has 
had  a  deficit  which  more  than  wiped  out 
the  surplus  from  the  other  utilities."  The 
municipality-operated  utilities  are :  Elec- 
tric Light  and  Power,  Telephone,  Water 
Works  and  Street  Railway,  the  deficit  in 
1916  being  $20,827  and  in' 1917,  $25,540. 
Since  that  letter  was  received  the  so-called 
single-tax  system  has  been  abandoned  and 
Edmonton  now  taxes  everything  in  sight. 
It  was  only  a  short  time  ago  that  a  single- 
taxer  in  addressing  one  of  the  associations 
of  this  city  said  that,  "  the  people  in  Ed- 
monton, Vancouver  and  Saskatoon  were 
well  satisfied  with  the  result  of  their  land 
tax  system,  despite  the  criticism  appearing 
in  some  ncAvspapers."  That  they  were  not 
satisfied  is  shown  by  their  return  to  saner 
methods  of  taxation  and  the  abandonment 
of  the  single  land  tax. 

As  an  evidence  of  the  inflations  of  land 
values  so  as  to  obtain  sufficient  revenue  on 
a  low  tax  rate,  Edmonton  is  a  most  con- 
spicuous example.  In  1914,  with  a  popu- 
lation of  72,500.  the  assessed  land  value 
of  that  city  was  $209,000,000.  Montreal's 
total  assessed  land  value  in  the  same  year 
was  $537,000,000.  Had  Montreal's  land 
value  been  assessed  at  the  same  ratio  to 
population  as  Edmonton's,  the  assessed 
value  would  have  been  $1,874,000,000,  or 
?i  1,023,000,000  more  than  the  total  assessed 
value  of  Montreal's  land  and  buildings. 
In  other  words,  the  assessed  land  value  per 
capita  was  in  1914,  Montreal,  $825,  and 
Edm.onton,  $2,880,  or  over  three  to  one. 
These  figures  show  how  the  single- taxers 
of  the  West  were  bolstering  their  theories 
by  fictitious  values  and  a  low  tax  rate. 

Throughout  the  whole  of  the  West  the 
history  of  the  single  land  tax  has  been  the 
same.  It  did  not  prevent  or  even  check 
land  speculation.  On  the  contrary,  the 
l>ait  of  exemption  of  improvements  stim- 
ulated  speculation.      There   was,    in   some 
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j>laces,  a  temporary  increase  in  building, 
which  was  prejudicial  rather  than  other- 
wise to  the  welfare  of  the  community. 
Assessment  Commissioner  Painter,  of  Van- 
couver, reported  early  in  1914,  "that  less 
than  half  the  houses  which  are  ordinarily 
rented,  now  have  tenants."  The  Credit 
Foncier  office  building  in  that  city  was 
then  vacant  except  for  the  top  and  ground 
floors ;  and  Professor  Haig  reported : 
"  There  seems  to  be  no  doubt  that  Van- 
couver is  over-built." 

As  a  benefit  to  the  working  man  it  has 
utterly  failed.  The  City  Treasurer  of  Vic- 
toria, B.  C.  says:  "With  total  exemption 
of  all  buildings  from  taxation,  I  think  the 


working  man  is  getting  the  worst  end  of 
the  stick."  This  is  the  consensus  of  opin- 
ion of  all  who  have  carefully  and  impar- 
tially studied  the  conditions  in  the  West. 

To  sum  up :  the  single-tax  theory,  when 
put  into  practice,  has  failed  to  abolish  or 
in  any  way  check  land  speculation  ;  it  ha? 
not  lowered  rents ;  it  has  not  been  instru- 
mental in  giving  permanent  emplojonent  to 
all  Avilling  to  work  ;  it  has  not  increased 
wages ;  it  has  not  lowered  the  cost  of  liv- 
ing; nor  has  it  abolished  poverty.  Like 
many  other  plausible  theories,  "  it  has 
been  weighed  iii  the  balances  and  found 
wanting." 


THE  MENACE  OF  TAX-EXEMPTION 

THE    LATEST    AND    MOST    POWERFUL  WEAPON  OF  THE  SOCL'\LIST 

AND  SINGLE-TAXER 

KINGMAN  NOTT  ROBINS 

An  address  delivered  at  the  annual  conference  of  the  American  Bankers  Association 


Tax-exemption  is  as  old  as  our  sj'stems 
of  taxation,  but  it  is  only  within  the  last 
three  or  four  years  that  the  policy  of  tax- 
exemption  has  become  so  great  a  menace  to 
our  institutions  and  our  business  fabric. 
We  see  that  tax-exemption  as  we  have  it 
today  is  not  an  academic  problem  in  eco- 
nomics, but  a  practical  matter  of  great 
and  vital  concern  to  everyone  of  us  when 
we  realize  that  it  threatens: 

1.  The  ver>^  existence  of  the  best  fea- 
tures of  our  taxation  system,  partic- 
ularly the  income  tax  ;  and 

2.  To  give  government  agencies  such  an 
advantage  over  private  business  in 
borrov'ing  funds  that  this  advantage 
alone  is  enough  to  make  a  government 
monopoly  of  the  government  instru- 
mentality thus  subsidized. 

Only  the  single-taxer  and  the  state 
socialist  will  face  such  an  outcome  without 
concern.  All  others,  when  they  realize  the 
facts,  must  join  the  ranks  of  those  who  are 
opposing  all  measures  to  continue  and  ex- 
tend these  exemptions. 

Government  Monopoly  of  Banking 
As   bankers   we   have  particular   reason 
to  bestir  ourselves,  for  the  reason  that  the 


menace  of  this  tax-exemption  "  craze " 
most  directly  concerns  banking.  Absor|>- 
tion  of  the  banking  functions  of  the  coun- 
try by  the  government  is,  in  the  history  of 
state  socialism,  the  most  important  first 
step  in  the  general  socialization  of  busi- 
ness, for  with  the  control  of  the  purse- 
strings  goes  that  other  control  which  the 
state  socialist  seeks.  There  is  no  more 
subtle  and  withal  simple  means  of  putting 
private  enterprise  in  banking  out  of  busi- 
ness than  to  create  a  government  bankinv^ 
instrumentality  and  give  it  the  special 
privilege  of  freedom  from  all  taxes.  If 
the  banker  will  figure  out  how  much  his 
bank  would  save  if  it  were  free  from  all 
taxes  of  any  character,  he  will  quickly  sec 
the  force  of  this  assertion.  Tax-exemption 
alone  is  enough  to  put  the  governm.ent  in- 
stitution in  such  a  favored  position  that  it 
can  eventually  monopolize  the  field,  even 
if  less  efficiently  managed  than  its  private 
competitors. 

The  first  encroachment  of  government 
on  this  basis  of  special  privilege  and  sub- 
sidy in  competition  with  private  enterprise 
was  in  the  field  of  farm  mortgage  banking, 
through  the  creation  of  the  federal  Farm 
T-oan  banks.    Their  success  in  disposing  of 
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their  bonds  to  the  public  at  an  interest  rate 
about  1%  below  the  going  average  rate  on 
taxable  mortgages,  is  admittedly  owing  to 
the  tax-exempt  feature,  but  it  is  enough  to 
give  the  government  agencies  a  monopoly 
of  the  field  unless  they  are  managed  with 
hopeless  inefficiency. 

It  is  now  proposed,  in  bills  pending  in 
Congress,  to  extend  these  subsidized  gov- 
ernment agencies  into  the  field  of  city 
mortgage  banking,  personal  credit  banking, 
and  export  trade  banking.  The  proposed 
Federal  Home  Loan  banks.  Personal  Credit 
banks,  and  banks  for  financing  the  export 
business,  would  potentially  occupy,  with 
the  existing  Farm  Loan  banks,  practically 
every  banking  field  on  a  tax-exempt  basis. 
Monopolization  by  these  government  agen- 
cies of  the  banking  business  of  the  country 
may  not  be  the  aim  of  the  sponsors  of  these 
measures,  but  it  is  certainly  a  logical  pos- 
sibility, and  the  least  that  may  be  said  is 
that  these  measures  provide  for  a  vast 
scheme  of  unfair  competition  for  the  pres- 
ent banking  interests  of  the  countr}-. 

There  is  space  here  only  to  suggest  the 
dangers  of  this  movement  to  the  banking 
business.  The  other  dangers,  no  less 
alarming,  can  also  only  be  mentioned 
briefly. 

Nullification  of  the  Income  Tax 

The  nullification  of  the  income  tax  is 
one  of  the  most  serious  results  of  exempt- 
ing securities  from  taxation,  how  serious 
we  may  judge  from  the  fact  that  securities 
already  outstanding  or  authorized,  which 
are  fully  or  partially  tax-exempt,  aggregate 
nearly  30  billions,  or  40%  of  the  total 
national  wealth,  apart  from  real  estate,  in 
1912.  At  the  rate  we  are  going  in  the 
creation  of  new  non-taxable  issues,  how 
long  will  it  be  before  the  proportion  of 
non-taxable  personalty  will  not  be  40%, 
but  50%,  60%  and  more,  and  the  income 
tax  on  individuals  rendered  ineffective,  ex- 
cept as  derived  from  salaries  and  like  earn- 
ings? After  years  of  agitation  to  relieve 
real  estate  of  a  burden  of  taxation  that  was 
rapidly  becoming  unbearable,  especially  in 
the  large  centers,  and  after  years  of  aggra- 
vation and  inequity  in  the  administration 
of  a  personal  property  tax  of  the  old  type, 
we  have  come  to  the  income  tax  as  the 
most  equitable  and  fair  and  effective  means 
of  taxing  in  accordance  with  the  "  ability 


to  pay."  We  already  have  a  federal  in- 
come tax  and  income  taxes  in  several  of 
the  states.  Tomorrow  we  shall  undoul>t- 
edly  have  them  in  the  cities.  They  are  the 
obvious  solution  of  our  problem  of  carrying 
our  growing  burden  of  taxation,  for  all 
the  evidence  points  to  permanently  higher 
levels  of  public  expenditure  and  taxes  than 
before  the  war.  The  debt  of  the  United 
States  has  grown  25  billions  in  six  years, 
mailing  the  annual  interest  burden  alone 
equal  to  the  total  revenue  of  the  go\eni- 
ment  in  the  last  pre-war  year,  and  equal  to 
20%  of  the  estimated  annual  increase  in 
national  wealth.  This  interest  burden  plus 
the  amortization  of  the  debt,  plus  the 
rapidly  growing  public  expenditures  in 
connection  with  both  new  and  old  functions 
of  government,  forbid  any  material  re- 
duction in  the  rates  of  the  federal  income 
tax.  As  for  local  taxation — state,  county 
and  city  —  the  increase  in  revenue  from 
taxation  must  be  rapid  to  keep  pace  with  a 
rate  of  growth  in  expenditure  that  is  even 
greater  now  than  in  the  decade  1902-1913, 
when  the  increase  was  113.2%  as  com- 
pared with  a  growth  in  national  wealth 
for  the  same  decade,  of  only  75%. 

It  would  be  financial  suicide  to  destroy 
the  income  tax  revenue  from  securities,  and 
put  all  the  burden  on  service  incomes  and 
realty,  in  the  face  of  such  a  situation,  and 
yet  that  is  exactly  what  we  shall  be  doing 
if  we  do  not  at  once  remove  all  the  tax- 
exempt  features  of  future  issues  of  secur- 
ities. There  may  be  a  constitutional  ques- 
tion involved  in  the  question  of  making 
taxable  the  issues  of  municipal  and  state 
governments,  but  no  such  question  affects 
the  issues  of  the  federal  government  and 
its  agencies.  Canada  saw  her  mistake  in 
making  her  Victory  Loan  tax-exempt,  and 
her  new  loan  is  taxable.  Ohio  has  seen 
the  light,  and  made  her  municipal  obliga- 
tions taxable  within  her  borders.  How 
long  will  it  take  the  other  states  and  the 
federal  government  to  apply  common  sense 
and  simple  arithmetic  to  their  financial 
policies,  and  to  realize  that  the  making  of 
any  securities  tax-exempt  robs  them  of  far 
more  revenue  than  can  possibly  be  saved 
to  them  or  their  beneficiaries  by  exemp- 
tion? The  truth  of  this  is  well  illustrated 
by  Congressman  McFadden  of  Pennsyl- 
vania, in  his  speech  of  June  16th  last, 
when,  in  speaking  of  the  operations  of  the 
federal  Farm  Loan  banks,  he  said : 
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"  We  will  take  the  case  of  a  farmer,  an  securities  at  the  present  market  price,  that 

Iowa  farmer,  for  in  that  state  the  average  the  borrower  on  tax-free  securities  does  not 

beneficiarv    of    this     government    charity,  gain   what    the   taxpayer   saves  by   buying 

owns    property    worth    at    least    $15,000.  them.      Four-fifths,    at   least,    of   the   tax- 

This  farmer  has  a  loan  at  6  per  cent  from  payer's  saving  in  taxes  is  a  net  loss  to  the 

some  private  institution.     He  replaces  it  by  state  and  its  beneficiaries,  on  the  basis  of 

a  loan  from  the   federal  farm-loan   bank  these  reasonable  calculations. 

of  5>S  per  cent.    He  saves  $5.    The  $1000  -^^^  hardship  on  Private  Borrowers 
that  the  farmer  receives  represents  a  bona 

bought  by  a  millionaire  investor.  Being  These  comparisons  of  the  relative  re- 
tax  "free,  the  entire  $50  interest  that  the  turns  to  the  investor  on  tax-free  and  tax- 
millionaire  investor  receives  on  this  bond  able  securities,  bring  us  to  another  serious 
he  puts  in  his  pocket  instead  of  giving  danger  in  the  present  situation.  We  have 
$33.50  of  it  to  the  government,  as  he  would  seen  that  a  taxable  security  must  pay  17% 
if  it  came  from  other  security.  In  local  to  22^0  to  the  millionaire  to  warrant  his 
taxes  this  $1,000  bond  escapes  at  least  $5  purchase  of  it  in  preference  to  a  tax-free 
additional  taxes.  Here  is  the  net  result  of  bond.  Even  the  man  with  a  taxable  in- 
this  government  owned  and  operated  bank  come  of  $50,000  to  $100,000  must  get 
.scheme  as  at  present  run:  from  8%  to  14%  on  a  taxable  bond  to  re- 
tain as  much  net  income  as  he  would  de- 
On  a  $,,ooo  loan.  ^.^^  ^^^^^  ^  ^^^  tax-free  bond.     In  such  a 

J^-T-^-n ■''''"•  ■  ■  ■  ■  i ,8cn  State  of  affairs,  what  is  the  corporation  or 

Multimillionaire  makes   3''-5o  ""''•'"  ^                  '                                       •  u           tu 

Federal  government  loses  income  tax   33-50  individual    w^ho   must    borrow    Without    the 

Ix)cal  government  loses  various  taxes 5-00  government  subsidy  of  tax-exemption  going 

American  people  pay    38-50  ^^  ^JqP    ^q  staple  business  Can  continue  to 

To  give  farmer  .          5-00  ^^,.j^  compete  with  these  rates 

Costs  American  people   /-/O  '     .'                                           y 

To  give  farmer  i-oo  we  have  quoted  as  being  necessary  to  m- 

(These  computations  were  made  when  the  rev-  terest  the  wealthy  investor  in  taxable  secur- 
enue  law  of  191 7  was  in  effect.     Under  the  law  ities.    Already  we  have  the  spectacle  of  the 
of  1919  the  cost  would  be  greater.— W.  E.  H.)  strongest  companies  in  the  country  paying 
"  Never  in  the  histor>^  of  government  has  a  gross  rate  of  8%   for  money,  Avhile  the 
there  been  such  an  obnoxious  and  vicious  cross-roads  village  borrows  at  5%.     Tax- 
example  of  taxing  all  the  people  for  the  exempt  municipal  securities  for  1919  will 
benefit  of  the  rich.     Never  has  there  been  aggregate  $600,000,000. 
such  a  vicious  and  unjustifiable  example  of  The  tax-exempt  obligation  of  the  fron- 
class  legislation.      If  these   fanners,  own-  tier   farmer   commands   a  more   favorable 
ing,  on  an  average,  property  worth  more  rate  than  the  bonds  of  the  United  States 
than  $5,000,  must  be  the  objects  of  gov-  Steel  Company  or  the  underlying  utilities, 
emment  charity,  then  it  would  cost  about  The  New  York  State  Commission  on  Re- 
one-eighth  of  the  present  plan  to  give  them  construction  has  recommended  that  urban 
the  money  direct."  real-estate    mortgages    to    the    amount    of 
Mr.    McFadden's  calculation  was  based  $40,000  in  the  hands  of  the  holder  be  ex- 
n  the  maximum  surtaxes  of  the  1917  law.  empted,  in  order  to  save  the  plight  of  bor- 
Experience    shows    the     justification     for  rowers    in    the    cities,    and    to   relieve    the 
using  these   maximum  calculations   in   the  housing  situation.      The   President   of   the 
fact  that   these  tax-exempt  securities  tend  largest  city  mortgage  company  in  the  coun- 
to  concentrate  in  the  hands  of  the  heaviest  try  testified    that    "  Investors   are  running 
taxpayers  and  are   held   by  them  for   the  away  from  mortgages  and  will  continue  to 
express  purpose  of  reducing  their  taxes  in  do   so,    (because)    government   bonds   just 
the  higher  brackets.     The  tables  of  com-  issued,  paying  4^%,  yield  a  larger   (net) 
parative  income  on  taxable  and  non-taxable  return  than  57r  and  5^%  mortgages." 
bonds  show  that  the  large  taxpayers  get  as  What  is  true   of  the  unsubsidized  bor- 
much  net  income  from  a  5%  tax-free  farm  rower  on  real-estate  mortgages  is  not  less 
lo^n  bond  as  from  a  taxable  bond  yielding  true   of   other   classes   of   borrowers.      All 
from  17%  to  22':;  .     It  is  obvious  by  com-  private  enterprise  in  the  country  is  threat- 
paring  these  ratios  of  return  with  the  dif-  ened.    for   the   competition    of   tax-exemot 
ference  in  yield  on  taxable  and  non-taxable  securities   has    only   just   begun    to    make 
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itself  felt,  and  must  increase  as  refunding 
operations  become  necessary  and  the  volume 
of  tax-exempt  securities  increases.  Imag- 
ine the  consequences,  for  example,  if  rail- 
way and  public  utility  securities  were  to 
be  sponsored  by  the  government,  as  is  pro- 
posed in  many  quarters,  and  this  vast 
volume  of  securities  made  tax-exempt.  On 
the  other  hand,  how  are  these  vital  services 
to  be  financed,  not  only  for  present  but 
future  needs,  if  they  must  compete  in  the 
market  with  tax-exempt  securities? 

The  Effect  on  the  Market  for  Tax- 
able Securities 

The  final  danger  to  which  we  would  call 
attention  here,  is  the  effect  of  this  grow- 
ing volume  of  tax-exempt  securities  on  the 
market  price  of  taxable  securities.  As  the 
tjuantity  of  tax-exempt  securities  increases, 
they  will  naturally  become  cheaper  through 
the  operation  of  the  law  of  supply  and 
demand.  At  the  same  time,  as  the  price  of 
non-taxable  securities  falls,  and  the  yield 
increases  with  the  increase  in  the  supply, 
these  tax-exempt  securities  must  become 
increasingly  attractive  to  the  investor. 
There  must  consequently  be  a  corres- 
ponding decrease  in  the  salability  of  tax- 
able securities,  and  a  fall  in  their  price. 
This  process,  therefore,  must  inevitably  de- 
press the  value  of  taxable  securities  now 
outstanding,  with  disastrous  results  to  the 
holders.  No  investors  will  view  this  im- 
pending depreciation  in  taxable  securities 
with  more  alarm  than  the  officials  of  the 
savings  banks. 

We  confront  an  impossible  dilemma, 
fatal  both  to  new  enterprise  and  our  present 
business  fabric,  unless  an  immediate  halt 
is  called  on  the  issue  of  tax-exempt  secur- 
ities, and  outstanding  issues  retired  as 
rapidly  as  possible. 


This  drastic  solution  of  the  problem 
seems  so  obviously  necessary  as  to  require 
no  further  support.  Briefly  summarizing 
the  argument,  we  find  that  the  exemption 
from  tax  of  the  securities  of  government 
and  government  agencies : 

1.  Tends  to  create  a  governmental  mo- 
nopoly of  the  business  of  finance  and 
banking ; 

2.  Destroys  the  equitable  working  of 
our  taxation  systems,  nullify'ng  the 
income  tax,  and  putting  the  burden 
on  realty  and  those  taxpayers  least 
able  to  bear  the  burden ; 

3.  Threatens  to  depreciate  the  value  of 
outstanding  taxable  securities,  and  to 
make  the  financing  of  private  busi- 
ness impossible,  and 

4.  Thereby  forces  private  business  to 
seek  government  aid,  and 

5.  Consequently  destroys  private  initia- 
tive in  business,  and 

6.  Thus  progressively  checks  all  na- 
tional progress  and  forces  the  coun- 
try backward  rather  than  forward. 

Every  tax  expert  and  economist  in  the 
country  who  has  expressed  himself  on  tax- 
exemption,  has  condemned  it.  It  has  no 
defenders  on  any  pleas  but  those  of  op- 
portunism or  special  interest.  It  is  a  dis- 
ease of  the  economic  system  that  began  in 
a  small  way,  unobserved  by  any  but  ex- 
perts, but  it  has  now  reached  the  acute 
stage,  where  the  surgeon's  knife  is  re- 
quired to  save  the  patient.  Opiates  will 
only  make  the  case  worse.  The  patriotic 
citizen  will  operate  without  delay,  by  sup- 
porting every  measure  to  repeal  existing 
tax-exemption  privileges,  and  by  helping  to 
defeat  every  project  for  new  tax-exempt 
issues. 


DECISIONS  AND  RULINGS 


EDITED  BY  A.   E.   HOLCOMB 


Federal  Income  Tax — Deductions — 
Depletion  Allowed  Lessee  of  Mine. — 
A  question  always  in  dispute  as  to  allow- 
ance of  depletion  as  an  expense  to  the 
lessee  and  operator  of  a  mine  v^-orked  on 
a  royalty  basis,  has  been  determined  by  the 
federal  district  court  in  favor  of  the  allow- 
ance.     The   court  held   that   the   question 


turned  on  the  proper  construction  of  sec- 
tion 12  of  the  revenue  act  of  1916,  which 
the  government  claimed  permitted  the 
allowance  only  to  an  operating  owner  and 
not  to  an  operating  lessee.  The  court  held 
that  the  question  was  so  clear-cut  and 
simple  as  to  render  an  extended  opinion 
unnecessary,    expressed    concurrence    with 
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the  reasoning  of  the  plaintiiT's  brief  and 
disagreement  "  wholly  "  with  that  of  de- 
fendant. It  is  to  be  noted  that  in  the 
revenue  act  of  1918  provision  is  made  for 
an  equitable  apportionment  of  the  deple- 
tion between  lessor  and  lessee. — Mohaiuk 
Milling  Co.  v.  Weiss,  Collector,  U.  S. 
Dist.  Ct.,  Northern  Dist.  of  Ohio,  Eastern 
Division,  November  3,  1919. 

Federal  Income  Tax — State  Inheri- 
tance Taxes  as  Deductions. — The  dis- 
puted question  of  whether  a  state  inheri- 
tance tax  is  a  "  tax  paid  within  the  year  " 
which  is  deductible  in  computing  net  in- 
come under  paragraph  B,  section  11  of  the 
Act  of  1913,  has  been  decided  in  the  nega- 
tive by  the  federal  district  court.  The 
case  involved  a  construction  of  the  nature 
of  inheritance  taxes.  The  court's  observa- 
tions on  this  are  interesting  and  somewhat 
disturb  notions  heretofore  generally  ac- 
cepted. The  plaintiff  contended  that  the 
tax  (imposed  under  the  New  York  law) 
was  upon  the  right  to  receive,  and  as  it 
imposed  a  personal  liability  upon  the  devi- 
.see,  it  was  a  proper  deduction.  The  go/- 
ernment's  contention  was  that  the  tax  is 
an  appropriation  by  the  state  of  a  portion 
of  the  decedent's  estate  before  the  remain- 
der vests  in  the  devisee  as  held  in  United 
States  V.  Perkins,  163  U.  S.  625. 

The  court  notes  the  confusion  in  the  de- 
cisions and  their  unsatisfactory  reasoning, 
and  expresses  the  opinion  that  it  does  not 
follow  that  because  the  right  to  transmit 
or  receive  are  not  natural  rights,  the  tax  is 
imposed  on  either  right,  referring  to  Judge 
Gray's  remarks  in  Maiter  of  S'ltnft,  137 
N.  Y.  77,  as  an  accurate  description  of 
what  occurs.  The  holding  is  that  the 
property  and  the  right  to  receive  it,  pass 
rc^Juced  by  the  amount  of  the  tax ;  that 
the  tax  is  not  paid  by  the  devisee  out  of 
his  property  but  that  h"  rcrr-n-r^v  p  net 
amount. 

The  discussion  leaves  one  sliU  m  .some 
doulit  as  to  just  what  the  nature  of  the  tax 
is  held  to  be  and  raises  questions  as  to  its 
status  under  the  constitutional  limitations 
requiring  uniformity  in  property  taxation 
if  this  is  the  nature  of  the  tax. 

The  Treasury  Department  prints  this 
decision  in  T.  D.  2933,  noting  that  it  con- 
firms and  supports  the  ruling  contained  in 
Article  134  of  regulations  45. — Prentiss  v. 


Eisner,    U.    S.    District    Court,    So.    Dist. 
N.  Y. 

Federal  Income  Tax  —  Insurancic 
Companies — Deductions — "Dividends". 
— The  provision  in  the  federal  income  act 
of  1913,  §  2  G(b),  that  life-insurance 
companies  shall  not  include  in  gross  in- 
come such  portion  of  premiums  received 
as  shall  have  been  paid  back  or  credited 
or  treated  as  an  abatement,  refers  to  indi- 
vidual payments  and  does  not  permit  the 
elimination  of  such  credits  allowed  a 
policy-holder  unices  it  has  received  a  pre- 
mium from  him  during  the  year  and  then 
only  to  the  extent  of  such  premiums  re- 
ceived.— Lederer  v.  Penn.  Mtd.  Life  Ins. 
Co.,  258  Fed.  81. 

Federal  Income  Tax  —  LiABiLin^  of 
Bankrupt  Corporation.  —  A  trustee  of 
a  bankrupt  corporation  who  was  not  carry- 
ing on  its  business,  but  was  receiving  funds 
as  the  result  of  a  compromise  made  by  him 
of  a  claim  for  non-payment  of  salary  and 
commissions,  was  held  not  liable  to  pay  an 
income  tax  under  the  Act  of  1916,  section 
13(c),  since  under  such  section  only  net 
income  earned  by  a  trustee  while  actually 
operating  the  business  of  a  bankrupt  cor- 
poration, was  taxable.  The  report  of  the 
referee,  which  was  confirmed  without 
opinion  by  the  district  judge,  is  set  out  in 
full  in  the  report  of  the  case  in  the  circuit 
court  of  appeals  and  contains  an  elaborate 
discussion  of  the  interpretation  of  the  Act 
of  1916.  It  was  held  that  the  interpreta- 
tion should  be  a  fair  one,  that  it  was  not. 
the  duty  of  the  court  or  of  the  government 
authorities  "  to  resort  to  Procrustean 
methods  of  interpretation  against  the  tax- 
payer "  and  that  the  language  in  subdivi- 
sion (c),  relied  upon  by  the  government, 
showed  that  it  was  not  intended  by  Con- 
gress to  apply  the  tax  in  the  case  of  re- 
ceivers or  trustees  in  bankruptcy  or  as- 
signees who  merely  marshalled  and  dis- 
tributed the  assets  of  an  insolvent  corpora- 
tion among  its  creditors.  The  order  of 
the  district  court  was  therefore  confirmed. 
—In  re  Heller.  Hirsh  of  Co..  258  Fed. 
208. 

Federal  Income  Tax —  "  Income  " — 
Buildings  on  Leased  Land.  —  The  fed- 
eral circuit  court  of  appeals  recently  de- 
cided  a  case   where    taxable   income    Avas 
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claimed  to  have  accrued  to  a  landlord  by 
reason  of  the  forfeiture  in  the  year  1916 
of  a  lease  and  the  resumption  by  him  of 
the  possession  of  the  leased  premises, 
thereby  giving  him  the  ownership  of  a 
building,  placed  thereon  by  the  defendant 
■in  the  year  1907.  It  was  claimed  that  the 
value  of  the  building  constituted  income 
for  the  year  in  which  the  forfeiture  oc- 
curred. The  court  held  that  the  lessor 
acquired  nothing  in  1916  except  the  pos- 
session of  that  which  for  many  years  had 
been  her  own ;  that  such  possession  was 
not  income ;  assuming,  however,  that  it  was 
income  derived  from  the  use  of  property, 
it  was  derived  when  the  completed  build- 
ing was  added  to  the  real  estate  and  the 
landlord  received  at  that  time  a  prepaj^ment 
of  a  portion  of  the  rental  distributed  over 
the  period  of  the  lease.  The  lease  pro- 
\'ided  that  ownership  of  the  building  was 
to  vest  immediately  in  the  lessor,  which 
occurred  long  prior  to  the  year  in  ques- 
tion. The  court  expressed  itself  as  free 
from  doubt  on  the  question. — Miller,  Col- 
lector V.  Gearin,  258  Fed.  225. 

Internal  Revenue  —  Munitions 
Manufacturers'  Excise  Tax.  —  In  a 
series  of  cases  argued  and  decided  together, 
the  circuit  court  of  appeals  had  occasion 
to  construe  and  apply  section  301  of  Title 
III  of  the  Act  of  1916,  providing  an  ex- 
cise tax  on  the  manufacture,  among  other 
things,  of  projectiles  and  shells  and  the 
sale  or  disposition  thereof.  The  cases  in- 
volved the  determination  of  who  are  to  be 
deemed  manufacturers  of  the  mentioned 
articles  or  of  the  parts  thereof  when  the 
process  of  construction  of  the  completed 
munitions  is  divided  among  several  firms, 
each  being  concerned  with  one  or  more 
steps  in  the  process.  The  contracts  were 
made  by  the  defendants  and  the  various 
subordinate  steps  turned  over  to  subcon- 
tractors. 

In  the  Carbon  Steel  Company  case  it 
was  held  that  the  basic  and  fundamental 
step  was  the  making  of  steel  of  certain 
characteristics  and  that  all  later  steps  de- 
pended on  this  initial  one  and  that  this 
company  was  manufacturing  shells  and 
Avas  subject  to  the  tax.  (See  Bui.  IV, 
217.) 

In  the  Worth  Bros,  case,  certain  of  the 
Kteps  in  the  manufacture  were  not  abso- 
lutely necessary  for  the  completion  of  the 


munitions,  but  were  such  as  were  required 
for  general  commercial  needs.  In  this  case 
also  the  company  was  held  to  be  engaged 
in  the  manufacture  of  shells  and  to  have 
been  jastly  taxed.     (See  Bui.  V,  59.) 

In  the  case  of  the  Forge  Steel  Wht." 
Company,  the  part  of  the  work  done  was 
the  construction  of  a  form  which  was 
turned  over  to  another  contractor  to  shape 
and  bore,  requiring  some  twenty-seven  dis- 
tinct processes.  It  was  claimed  that  the 
company  was  not  engaged  in  the  manu- 
facture of  a  completed  part  and  that  the 
statute  must  be  construed  as  requiring  that 
the  part  must  be  so  completed.  The  court 
rejected  this  contention,  holding  that  the 
language  of  the  act  does  not  require  such 
a  construction.  The  taxes  were  therefore 
held  to  be  properly  levied  in  the  case  of 
the  complaining  taxpayers. — Carbon  Steel 
Company  v.  Lewellyn ;  Worth  Bros.  Com- 
pany v.  Lederer;  Lewellyn  v.  Forge  Steel 
Wheel  Company,  258  Fed.  533. 

Internal  Revenue — Special  Tax  on 
Banks. — The  United  States  district  court 
has  recently  held  that  the  fact  that  a  bank 
acted  as  a  fiduciary,  not  thereby  using  any 
part  of  its  capital  or  that  it  engaged  in 
underwriting  or  promoting  or  that  it  dealt 
for  its  own  account  in  stocks  and  bonds  or 
other  securities,  to  such  extent  not  being 
engaged  strictly  in  the  banking  business, 
did  not  exempt  any  part  of  its  capital  sur- 
plus and  undivided  profits  from  the  special 
tax  imposed  by  the  act  of  Congress  of  Oct. 
22,  1914. —  Fidelity  Trust  Co.  v.  Miles, 
258  Fed.  770. 

A  corporation  engaged  mainly  in  the 
bu.siness  of  examining  and  insuring  real- 
estate  titles  but  which  also  carried  on  a 
savings-bank  business  which  it  kept  sep- 
arate from  its  title  business,  was  held  tax- 
able under  the  above  act,  only  with  respect 
to  the  amount  of  capital  used  in  its  bank- 
ing business.  —  Title  Guarantee  &>  Trust 
Co.  V.  Miles,  258  Fed.  771. 

Federal  Corporation  Tax — Net  In- 
come— Deductions — Bond  Discount  as 
Loss  —  Bookkeeping  Facts.  —  The  fed- 
eral circuit  court  of  appeals  has  affirmed  a 
decision  of  the  district  court  holding  that 
the  annual  pro-rata  amount  of  discount  on 
bonds  may  not  be  deducted  as  a  loss  in 
detemiining  net  income  under  the  corpora- 
tion excise  law  of   1909.     The  claim  was 
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that  the  pro-rata  amount  distributed  over 
the  life  of  the  bonds  and  set  aside  by  book- 
keeping entries,  should  be  regarded  as  a 
portion  of  the  interest  paid  and  deduct il-le 
as  such. 

The  decision  in  Baldunn  Locomotive 
H'crks  V.  McCoach,  215  Fed.  967,  and  on 
appeal  221  Fed.  59,  was  held  not  conclu- 
si\e,  as  in  that  case  the  department  deemed 
it  proper  to  allow  the  pro-rata  portion  as 
a  deduction  and  the  real  question  was  as 
to  ivhether  the  entire  discount  was  deduc- 
tible in  the  year  when  the  bonds  were  sold, 
which  the  court  decided  in  the  negative. 
The  court  held  that  the  present  case  was 
determined  adversely  to  the  contention  of 
plaintiff  by  the  plain  language  of  the  stat- 
ute ;  the  money  set  aside  while  prudent 
and  proper,  was  not  the  pajonent  of  inter- 
est nor  a  loss  actually  sustained  during  the 
year;  the  money  was  not  in  fact  paid  out 
but  was  still  in  the  possession  of  plaintiff ; 
a  system  of  bookkeeping  will  not  justify 
the  Government  in  claiming  taxes  nor  the 
taxpayer  in  claiming  exemption  from 
taxes;  the  facts  must  control.  {Baldwin 
Locomotive  Works  v.  McCoach^  221  Fed. 
59;  Mitchell  Bros.  v.  Doyle,  225  Fed. 
437).  The  Department  prints  this  opinion 
as  a  part  of  T.  D.  2944,  not  as  it  says  "  as 
a  ruling  "  but  for  "  infonnation  ". — South- 
ern Pac.  R.  R.  Co.\.  Muenter,  U.  S.  C.  C. 
A.,  9th  Circuit,  Oct.  6,  1919. 

Federal  Corporation  Excise  Tax — 
"  Doing  Business  "  —  Admissions  of 
(Officers  as  Evidence. — A  pipe  line  com- 
pany which  was  organized  and  doing  busi- 
ness but  only  as  an  agency  for  two  other 
corporations  which  advanced  to  it  all 
funds  needed  in  its  construction  and  opera- 
tion and  which  was  therefore  claimed  to 
:.e  merely  a  conduit  for  the  adjustment  of 
the  respective  capital  investments  of  the 
two  other  corporations,  was  held  to  be 
nevertheless  "  doing  business "  for  profit 
and  to  be  subject  to  the  tax  in  question. 

A  statement  by  the  auditor  of  tlie  com- 
pany to  an  agent  in  the  Internal  Revenue 
Department  with  respect  to  the  fact  as  to 
the  amount  of  the  paid-up  capital  stock, 
which  determined  the  extent  of  the  interest 
deduction,  was  held  admissible  as  against 
the  objection  that  it  was  not  authorized  by 
the  board  of  directors  and  was  not  l)in(ling, 
upon  the  authority  of  Lajie  v.  B.  &-'  A.  R. 
R.,   112   Mass.   463,   and  Lynchburg    Tel. 


Co.  X.  Booker,  50  S.  E.  148.  The  com- 
pany was  held  not  entitled  to  the  interest 
deduction  as  not  having  paid-up  capital 
stock  at  the  time.  —  Associated  Pipe  Line 
Co.  V.  United  States,  258  Fed.  800. 

Federal  Corporation  Excise  Tax  of 
1909 — Deduction  of  Taxes  on  Corpora- 
tion Shares  Owned,  Paid  by  Such  Cor- 
porations.— The  district  court  held  in  a 
recent  case  that  taxes  paid  by  corporations 
in  which  the  corporation  in  iiuestion  owned 
stock,  were  not  "  paid  by  it  "  and  hence 
were  not  deductible  in  computing  net  in- 
come under  the  corporation  excise  tax  of 
1909. 

The  ruling  of  the  Treasury  Department, 
allowing  such  deductions  where  the  stock- 
holder had  included  the  amount  as  income 
in  the  form  of  additional  dividend,  was 
held  not  in  point  even  if  controlling  on 
the  court,  as  in  this  case  the  taxes  so  paid 
had  not  been  included  in  income. — United 
States  V.  Aetna  Life  Insurance  Co.,  260 
Fed.  332,,  also  published  in  T.  D.  2927. 

State  Income  Tax — Constitutional- 
ity— Income  as  Property — Exemptions. 
— The  Delaware  income  tax  law  (L.  1917, 
Ch.  6)  has  successfully  withstood  the  first 
stage  in  an  attack  made  upon  general  con- 
stitutional grounds,  the  court  of  General 
Sessions,  sitting  in  banc,  having  overruled 
all  grounds  of  objection. 

The  constitution  provides  in  section  1  of 
article  8,  that  all  taxation  shall  be  uniform 
upon  the  same  class  of  subjects  and  that 
the  General  Assembly  may  exempt  such 
property  as  will,  in  its  judgment,  best  pro- 
mote the  general  welfare.  It  was  con- 
tended that  there  was  no  power  to  enact 
any  tax  other  than  a  property  tax  and 
that  income  was  not  property,  the  use  of 
the  word  "  property  "  in  the  provision  for 
exemptions  being  claimed  to  limit  the  en- 
tire section.  Reliance  was  placed  mainly 
on  the  Georgia  cases  of  Savannah  v.  Hart- 
ridge,  8  Ga.  23,  and  Waring  v.  Savannah. 
60  Ga.  93,  the  cases  of  Dyer  v.  Melrose,  83 
N.  E.  6,  Wilcox  V.  Commissioners,  103 
Mass.  544;  Glasgow  v.  Rouse,  43  Mo. 
479;  State  v.  Frear.  134  N.  W.  673,  135 
N.  W.  164,  and  Black  on  Income  Taxes, 
19,  being  also  urged  in  support  of  the 
contention.  The  court  distinguished  the 
(jeorgia  cases  as  not  involving  the  power 
of  the  state  to  tax  incomes  but  as  deciding 
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whether  a  particular  income  tax  was 
authorized.  The  other  cases  were  held  to 
be  distinguishable  by  reason  of  differences 
in  the  constitutional  provisions  and  the 
court  held,  without  diliiculty,  that  income 
was  property  for  tax  purposes  as  well  as 
for  other  purposes.  They  further  held 
that  the  clause  in  question  did  not  limit  the 
General  Assembly  as  suggested ;  that  it 
had  full  power  to  tax  incomes  under  the 
recognized  power  of  a  sovereignty  to  enact 
any  and  all  taxes,  unless  limited  and  that 
the  provision  as  to  exemptions  did  not 
create  the  limitation  claimed. 

Further  contentions  were  based  on 
claimed  violation  of  the  due-process  and 
equal-protection  clauses  of  the  federal  and 
state  constitutions  and  the  uniformity 
clause  of  the  state  constitution  by  reason 
of  the  uniform  exemption  of  $1,000  to 
each  person  regardless  of  marital  state  and 
dependents,  the  exemption  of  salaries  of 
state  officials  and  of  rentals  from  real 
estate  and  income  derived  from  agricultural 
operations.  These  various  provisions  were 
discussed  and  the  reasons  for  them  sug- 
gested and  the  conclusion  reached  that  none 
of  them  presented  ground  for  adjudging 
them  so  unreasonable  or  discriminatory  as 
to  violate  the  discretionary  power  of  a 
state  to  adjust  its  tax  laws  in  all  reasonable 
ways.  The  general  authorities  on  classifi- 
cation are  cited  and  the  classification  by 
exemption,  contained  in  the  statute,  de- 
clared to  be  clearly  within  the  principles 
established  as  illustrated  in  the  Delaware 
case  of  State  v.  Wickenhoefer,  64  Atl.  273. 
— State  V.  Pinder,  108  Atl.  43.  (See  Bul- 
letin, Nov.  1919,  for  subsequent  changes 
in  the  statute.) 

State  Corporation  Franchise  Tax 
ON  Net  Income — Foreign  Corporation 
• — Constitutionality  —  Apportionment 
OF  Net  Income  —  Following  Federal 
Form.  —  The  Connecticut  supreme  court 
has  passed  upon  the  constitutionality  of  its 
corporation  franchise  tax  on  net  income, 
as  applied  to  a  foreign  corporation,  and  in 
doing  so  has  rendered  opinions  of  imme- 
diate importance.  The  opinions  have  not 
been  published  but,  our  attention  having 
been  called  to  them  by  Miss  Elwood  of  the 
Tax  Commissioner's  office,  we  have,  through 
her  kind  suggestion,  been  favored  by  the 
official  Reporter,  James  P.  Andrews,  with 
the  opinions. 


The  statute  (L.  1915,  Ch.  292,  Part  IV) 
imposes  a  tax  upon  all  corporations  doing 
business  in  the  state,  at  the  rate  of  2  per 
cent  of  the  net  income  upon  which  they  are 
required  to  pay  a  federal  income  tax.  If 
the  corporation  does  business  within  and 
without  the  state,  the  tax  is  applied  to  a 
portion  of  the  net  income,  apportioned 
upon  tangible  property  within  and  with- 
out, if  its  principle  business  is  dealing  in 
such  property,  or  if  its  principle  business 
is  dealing  in  intangible  property,  upon 
gross  receipts  within  and  without  the  state. 

In  the  case  under  consideration,  the 
company  was  a  foreign  manufacturing  cor- 
poration with  its  entire  manufacturing 
done  in  Connecticut  and  its  entire  sales 
made  from  a  managing  office  outside  the 
state.  Its  income  Avas  derived  mainly  from 
the  sale  of  its  manufactures,  but  it  had 
income  from  rentals,  repair  work,  invest- 
ments and  from  sales  of  goods  manufac- 
tured by  others.  Forty-seven  per  cent  of 
its  tangible  property  being  located  in  the 
state,  a  tax  was  imposed  upon  that  per- 
centage of  its  net  income,  which  was  paid 
under  protest  and  suit  brought  to  recover, 
upon  the  ground  that  the  statute  was  void 
as  to  it,  because  in  violation  of  the  com- 
merce and  due  process  clauses  of  the  fed- 
eral constitution. 

The  case  was  reserved  by  the  superior 
court  for  advice  of  the  supreme  court  upon 
an  agreed  state  of  facts,  indicated  above 
and  others  contained  in  the  opinion,  as  to 
the  constitutional  questions  mentioned  and 
also  as  to  the  further  one  of  whether  the 
requirement  of  a  disclosure  of  the  return 
to  the  federal  government  was  repugnant 
to  section  2  of  Article  IV  or  to  the  Fourth, 
Fifth  and  Fourteenth  Amendments  of  the 
federal  Constitution. 

The  court  considered  first  the  nature  of 
the  tax,  whether  it  was  an  excise  as  claimed 
by  the  state,  or  a  property  tax  as  claimed 
by  the  plaintiff,  or  an  income  tax  as 
claimed  by  an  amicus  curiae,  and  held  with 
the  state,  that  it  was  a  tax  in  the  nature  of 
an  excise  tax  for  the  privilege  of  doing 
business  in  a  corporate  capacity  in  the 
state.  It  was  not  a  property  tax  because 
the  property  was  otherwise  taxed  and  no 
tax  w^as  imposed  unless  net  income  was 
shown.  It  was  not  an  income  tax  because 
not  imposed  unless  the  corporation  was 
doing  business  in  the  state,  and  then  only 
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on  such  income  as  arose  from  business  in 
the  state. 

Tlie  objection  of  interference  with  in- 
terstate commerce  was  met  by  reliance  upon 
the  Glue  Company  case  (247  U.  S.  321), 
from  the  opinion  in  which  extracts  were 
-ited,  which  were  held  to  clearly  cover  this 
i-ase.  The  plaintiff  claimed  that  that  case 
was  authority  only  for  a  tax  on  the  net 
income  of  domestic  corporations,  which  was 
held  to  be  refuted  by  the  plain  statement 
at  page  326  of  the  opinion.  The  effect  of 
that  decision  w^as  stated  to  be  that  a  state, 
within  the  limitations  of  reasonableness, 
may  tax  the  entire  net  income  of  a  domestic 
corporation,  engaged  in  interstate  com- 
merce, and  that,  as  a  logical  sequence,  it 
may  tax  a  portion  of  the  net  income  of  a 
foreign  corporation  so  engaged,  provided 
the  apportionment  produces  reasonable  re-" 
suits.  Figures  are  given  showing,  in  its 
opinion,  entire  absence  of  unreasonableness 
in  the  effect  of  the  tax  as  compared  with 
the  property  and  business  in  the  state. 

The  decision  in  Baldwin  Tool  Works  v. 
lUue,  240  Fed.  202,  is  cited  as  directly  in 
j'Oint  and  Professor  Powell's  criticism  of 
that  decision  and  his  subsequent  qualificii- 
tion,  are  referred  to. 

The  issue  raised  as  to  violation  of  the 
P'ourteenth  Amendment,  because  the  tax 
was  applied  to  income  derived  from  sources 
without  the  state  and  from  property 
located  outside,  is  met  by  the  suggestion 
that  the  argument  proceeds  from  the  erron- 
eous assumption  that  the  tax  is  an  income 
tax  and  not  a  privilege  tax,  measured  by 
net  income,  and  that  it  is  applied  to  only 
a  portion  of  the  entire  income.  The  real 
question  is  stated  to  be  whether  a  privi- 
lege tax  of  2  per  cent  on  47  per  cent  of 
plaintiff's  income,  is  a  tax  on  business  out- 
side the  state,  which  it  answers  easily  in 
the  negative,  again  referring  to  the  figures 
to  show  the  absence  of  unreasonableness  as 
the  effect  of  the  apportionment. 

The  objection  to  the  use  of  the  federal 
return  is  dismissed  with  little  discussion, 
as  involving  no  delegation  of  legislative 
authority  but  being  a  convenience  to  tax- 
payers and  an  economy  in  administration 
and  as  violating  no  constitutional  j)rivi- 
lege  of  the  corporation. 

Judge  Wheeler,  in  dissenting,  enters 
upon  a  careful  discussion  of  the  funda- 
mental questions,  in  an  elaborate  and  well- 
considered  opinion  which  will  repay  care- 


ful examination  by  those  interested,  in  view 
of  its  specific  analysis  of  the  pertinent  de- 
cisions of  the  United  States  Supreme  Court. 

The  gist  of  his  dissent  rests  upon  his  de- 
parture from  the  majority  in  holding  that 
the  tax  is  a  privilege  tax  while  disregard- 
ing the  limitations  fixed  by  the  Supreme 
Court  upon  such  a  tax,  requiring  it  to  be 
so  measured  as  not,  in  reality,  to  be  pal- 
pably unreasonable,  through  absence  of  a 
maximum  limit  as  in  Baltic  Mining  Co. 
or  through  elimination  in  its  computation, 
of  income  earned  or  property  located  out- 
side the  state,  as  in  Cudahy  Packing  Co.  v. 
Minn. 

His  essential  objection  is  that  the  ap- 
portionment of  the  tax  is  not  in  fact  made 
to  depend  upon  the  property  and  business 
in  the  state  which  he  holds  to  be  required 
to  sustain  the  tax  based  thereon ;  that  the 
use  of  tangible  property  in  and  out  of  the 
state,  in  view  of  the  facts  as  to  the  opera- 
tions of  the  company,  necessarily  imports 
into  the  state  income  not  earned  there,  and 
that,  such  being  the  case,  the  reasonableness 
of  the  resultant  tax  cannot  overcome  the 
constitutional  prohibition  against  taxing 
j)roperty  and  business  beyond  the  jurisdic- 
tion of  the  state,  quoting  from  Mr.  Justice 
Yandevanter  in  Int.  Paper  Co.  v.  Mass., 
246  U.  S.  135  at  p.  189,  that  a  violation 
may  not  be  sanctioned  because  small. 

He  makes  the  pertinent  suggestion  that 
the  decision  in  the  Glue  Co.  case  does  not 
touch  this  point  as  in  that  case,  the  .sole 
ciuestion  was  as  to  the  right  to  tax  income 
from  interstate  commerce  and  the  pro- 
priety of  the  apportionment  was  not  in- 
^•olved ;  and  the  statute  there  expressly 
recognized  the  need  of  exempting  property 
and  Imsiness  outside  the  state. 

Those  who  have  puzzled  over  the  de- 
cisions will  easily  sympathize  with  his  sug- 
gestion that  the  new  theory  of  "  indirect 
encroachment "  cannot  remove  the  diffi- 
culty arising  in  their  minds,  of  justifying 
taxes  which  have  seemed  unconstitutional 
when  "  measured  by  "  unconstitutional  cri- 
teria. 

He  summarizes  his  di.^sent  in  the  state- 
ment that  "  read  and  applied  as  our  court 
reads  and  applies  the  Oak  Creek  case,  as 
it  seems  to  me,  practically  treats  as  over- 
ruled the  authorities  from  Western  Union 
v.  Kansas,  216  U.  S.  1,  dowm."— r^^  Un- 
dcrivood  Typeivriter  Co.  v.  Chamberlain . 
Treasurer,  Conn.  Supreme  Court  of  Errors, 
May  Term,  1919. 
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State  Income  Tax — "Fiscal  Year". 
— The  legislature  of  West  Virginia  at  the 
second  extraordinary  session,  1919,  passed 
an  act  to  take  effect  on  its  passage,  March 
31,  1919,  providing  for  the  payment  of  an 
annual  excise  tax  of  ^4  of  1%  upon  the 
net  income  of  corporations  and  declared 
that  such  tax  should  be  levied  "  for  the 
state  fiscal  year  1919".  The  state  fiscal 
year  begins  July  1.  Complaining  corpor- 
ation filed  its  return  June  2,  1919,  showing 
net  income  for  the  calendar  year  1918  upon 
which  the  state  assessed  a  tax  of  ^^  of  1  % 
under  the  act  of  1915  and  of  3'^  of  1% 
under  the  act  above  described.  The  cor- 
poration paid  the  tax  under  the  act  of  1915 
and  refused  to  pay  that  under  the  act  of 
1919,  claiming  that  the  latter  act  author- 
ized only  a  tax  for  the  year  beginning  July 
1  and  hence  one  which  could  not  be  as- 
sessed in  June.  The  court  held  that  the 
fact  that  the  legislature  passed  the  act 
having  in  view  extraordinary  expenses 
showed  that  it  must  have  intended  the 
revenue  to  be  immediately  available  to  pro- 
vide for  such  expenses,  liability  for  which 
was  assumed  by  acts  adopted  at  the  same 
session,  and  further  that  by  making  the  act 
eflFective  upon  its  passage  on  March  31,  it 
understood  that  the  revenue  therefrom 
Avould  be  immediately  available  and  would 
not  be  postponed  a  year.  The  phrase 
"  fiscal  year  1919  "  was  therefore  held  the 
fiscal  year  ending  June  30,  1919,  and  the 
tax  held  valid  and  an  injunction  refused. — 
Turkey  Knob  Coal  Co.  v.  Hallanan,  99  S. 
E.  849. 

Inheritance  Taxes — Shares  in  Real 
Estate  Trusts  as  Personalty.  —  The 
United  States  Supreme  Court  has  dis- 
missed a  writ  of  error  from  the  Supreme 
Court  of  Massachusetts  in  an  inheritance 
tax  case  on  the  ground  that  the  Massachu- 
setts decision  w^as  rendered  subsequent  to 
the  enactment  of  Chap.  448  of  the  Act  of 
Congress  of  1916.  providing  that  a  writ  of 
error  shall  not  lie  except  in  cases  where 
the  validity  of  a  statute  is  brought  into 
question  as  repugnant  to  the  federal  con- 
stitution, treaties  or  laws.  As  the  validity 
of  the  state  law  was  not  in  question,  the 
court  held  that  application  for  review 
should  have  been  made  by  writ  of  certio- 
rari instead  of  writ  of  error. 

The  Massachusetts  court  sustained  the 
tax  on  shares  owned  by  a  resident  in  two 


"  trusts ",  rejecting  the  claim  that  the 
shares  were  not  subject  to  the  tax  in  so  far 
as  they  represented  ownership  of  real 
estate  in  other  states.  These  trusts  had 
been  established  under  declarations  of  trust 
providing  that  the  property  constituting 
the  trust  should  be  held  by  trustees,  that 
the  beneficial  interest  in  the  trust  estate 
.should  be  divided  into  shares  represented 
by  transferable  certificates,  and  that  there 
should  be  meetings  of  shareholders  for 
election  of  trustees  and  other  purposes. 
The  property  held  by  the  trustees  consisted 
of  both  real  and  personal  property.  The 
greater  part  of  the  real  estate  was  located 
in  foreign  states.  It  was  convertible  into- 
personalty  upon  the  termination  of  the 
trusts  and,  under  certain  conditions,  prior 
to  termination.  The  Court  held  that  the 
estates  created  by  the  declarations  of  trust 
were  partnerships  but  were  not  governed 
by  the  rules  of  ordinary'  partnerships. 
Under  an  ordinary  partnership,  real  estate 
could  be  sold  only  to  pay  debts,  and  for  all 
other  purposes  remained  real  property. 
The  same  rule  did  not  apply  to  the  part- 
nerships created  by  the  trust  declaration.,. 
Under  the  declarations,  the  real  estate  and 
personal  estate  constituted  one  fund  repre- 
sented by  transferable  certificates.  While 
the  real  estate  had  not  been  converted  into 
personalty  at  the  date  of  the  death  of  the 
owner  of  the  shares,  it  might  ultimately  be 
so  converted.  Referring  to  the  s])ecial 
conditions  affecting  this  kind  of  partner- 
ship, the  court  declared :  "  Where  real 
property  is  held  to  be  converted  into  per- 
sonalty because  with  personal  property  it 
is  made  one  fund  and  all  the  fund  is  ulti- 
mately to  be  personalty  it  cannot  be  one 
fund  from  the  beginning  unless  the  con- 
version takes  place  from  the  beginning." 
The  shares  were  accordingly  held  to  be- 
shares  in  personalty  from  the  beginning 
having  a  situs  at  the  domicile  of  the  de- 
ceased owner  and  subject  to  the  Massachu- 
setts inheritance  tax. 

The  assessment  of  a  succession  tax  on 
the  beneficial  interest  in  a  third  trust  was 
not  sustained,  as  the  trust  estate  consisted 
entirely  of  real  estate  in  a  forei.gn  state,  as 
it  could  be  converted  into  personalty  only 
at  the  termination  of  the  trust,  as  the  bene- 
ficial interest  was  not  represented  by  cer- 
tificates, and  as  there  was  no  provision  for 
meetings  of  the  owners  of  the  beneficial 
interest   nor   for   their   association   in   any 
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way.  The  tenns  of  the  trust  were  declared 
not  such  as  to  make  the  interest  of  the 
Massacliusetts  owner  personalty. — Dana  v. 
Dana.  116  N.  E.  941;  Writ  dismissed  250 
V.  S.  220. 

Inheritance  Taxes — New  York  Pen- 
alty Tax  on  "  Investments  " — Exemp- 
tions. —  One  unlooked-for  result  of  the 
penalty  tax  enacted  in  New  York  in  1917, 
to  render  more  effective  the  annual  tax  on 
investments,  has  recently  appeared.  The 
penalty  tax  in  question  was  an  additional 
5%  tax  on  the  transfer  of  "investments" 
when  found  in  a  decedent's  estate  upon 
which  neither  the  investment  tax  nor  the 
ordinary  property  tax  had  been  paid  during 
the  lifetime  of  decedent. 

Under  the  New  York  inheritance  tax 
law  certain  educational  institutions  are 
exempt  from  tax.  Columbia  University, 
one  of  such  exempt  institutions,  was  the 
sole  legatee  of  a  recent  decedent.  It  re- 
sisted the  imposition  of  the  penalty  tax 
assessed  upon  untaxed  investments,  claim- 
ing that  the  exemption  extended  to  this  tax 
as  well  as  to  the  regular  transfer  tax.  The 
state  contended  that  this  was  not  the  case 
and  the  surrogate's  court  sustained  the 
claim  of  the  state  and  held  the  tax  prop- 
erly assessed  as  being  a  charge  upon  the 
estate  which  must  be  met  before  transfer, 
even  to  an  institution  exempt  from  the 
ordinary  inheritance  tax.  —  In  re  Kean  et 
a!.;  In  re  Van  Cortlandfs  Will.  177  N.  Y. 
Supp.  789. 

Inheritance  Tax  —  Deduction  of 
Federal  Estate  Tax — Statutory  Defi- 
nition OF  Conveyance  in  "  Contempla- 
tion OF  Death  "  Upheld. — The  Wiscon- 
sin supreme  court  has  held  in  Estate  of 
Week,  172  N.  W.  732,  that  the  federal 
estate  tax  is  not  a  lawful  deduction  in  de- 
termining the  net  estate  subject  to  inheri- 
tance tax.  This  decision  was  affirmed  in 
Estate  of  EMinff,  172  N.  W.  Rep.  734. 

The  latter  case  also  contains  the  first 
construction  of  the  amendment  of  1913  to 
the  Wisconsin  Statute  which  reads  as  fol- 
lows: 

"  Every  tran.sfer  l)y  deed,  grant,  bargain, 
^ale,  or  gift  made  within  six  years  prior  to 
the  death  of  the  grantor,  vendor,  or  donor 
of  a  material  part  of  his  estate,  or  in  the 
nature  of  a  final  disposition  or  distribution 
thereof  and  v.-ithout  an  adcijunte  valuable 


consideration,  shall  be  construed  to  have 
been  made  in  contemplation  of  death 
vvithin  the  meaning  of  this  section." 

The  above  amendment  was  the  first 
adopted  by  any  state  defining  conveyances 
in  contemplation  of  death  so  as  to  avoid 
the  evasion  through  gifts  of  the  tax  that 
would  be  normally  due  in  estates,  which 
evasions  have  become  extremely  common, 
as  indicated  by  the  large  number  of  de- 
cisions affecting  conveyances  alleged  to  be 
in  contemplation  of  death. 

The  amendment  referred  to  was  copied 
verbatim  in  one  or  two  states,  and  was 
copied  with  modifications  in  a  number  of 
other  states,  and  in  the  federal  estate  law, 
but  no  previous  decision  is  found  constru- 
ing its  effect.  The  court  sustains  the  stat- 
ute in  its  purpose  and  integrity  and  holds 
that  a  conveyance  of  a  material  part  of 
decedent's  estate,  made  within  six  yeans 
prior  to  death,  without  an  adequate  val- 
uable consideration,  is  a  conveyance  in 
contemplation  of  death  within  the  meaning 
of  the  statute. 

Inheritance  Tax  —  Non  -  Resident 
Decedent — Jurisdiction  —  Collection. 
— A  resident  of  New  York  died  in  1912 
leaving  in  his  estate  shares  of  stock  of  a 
Kentucky  corporation.  The  Kentucky  in- 
heritance tax  law  was  adequate  to  impose 
a  tax  on  the  transfer  of  such  .shares  but  the 
statute  failed  to  provide  for  the  assessment 
thereof  except  in  the  county  where  the 
non-resident  owned  real  property.  As  this 
decedent  owned  no  real  property,  the  tax 
could  not  be  assessed,  but  becau.se  of  pos- 
sible penalties  the  corporation  refused  to 
transfer  the  shares.  The  executors  there 
upon  instituted  a  proceeding  to  determine 
the  right  of  the  state  to  the  tax  claimed, 
the  amount  of  which,  if  due,  was  undis- 
puted. Prior  to  the  suit,  an  amendment 
remedied  the  defect  in  the  previous  act 
and  provided  by  act  passed  in  1914,  means 
for  enforcing  the  tax.  The  executor 
claimed  that  as  this  act  was  passed  after 
the  death  of  testator,  its  provisions  could 
not  have  a  retroactive  effect. 

The  court  held  that  the  inheritance  tax 
act  imposed  a  valid  tax  and  that  the  val- 
uation and  other  steps  were  but  methods 
of  ascertaining  the  amount  of  the  tax 
which  was  not  upon  property  but  upon  the 
right  of  taking  by  will  or  descent ;  that  an 
inheritance   tax  could  be  collected  at  any 
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time  prior  to  distribution  and  that  as  the 
property  in  this  case  had  not  been  distrib- 
uted, the  legislature  could  cure  any  defects 
in  the  law  by  wliich  the  tax  was  imposed 
or  collected,  even  though  a  retroactive 
effect  would  result,  citing  Ferr\  \.  Camp- 
bell, 81  N.  W.  604;  Montgo;ncry  v.  Gil- 
hcrtson,  111  N.  W.  964;  and  Ross  on  In- 
heritance Ta-xation,  §  36. 

The  New  York  case  of  Estate  of  Pcitit. 
72  N.  Y.  Supp.  469,  was  criticized  as  fail- 
ing wholly  to  discriminate  between  a  gen- 
eral property  tax  and  a  tax  on  the  succes- 
-ion  of  property  and  as  without  cause  as- 
suming that  the  amendator\-  act  sought  to 
be  applied  was,  by  reason  of  its  retro- 
active effect,  unconstitutional.  The  judg- 
ment of  the  lower  court,  sustaining  the 
right  of  the  state  to  the  tax,  was  affirmed. 
-De  Witt  V.  Commonxvealth.  212  S.  W. 
437. 

Inheritance  Tax  —  Settlement  be- 
tween Beneficiaries — Computation  of 
Tax. — The  question  presented  to  the  Min- 
nesota supreme  court  was  whether,  when 
there  is  a  purported  will,  the  beneficiaries 
shall  pay  the  inheritance  tax  upon  the 
amount  actually  received  out  of  the  estate 
according  to  a  decree  of  distribution  en- 
tered into  upon  a  good-faith  compromise 
between  them  or  should  each  pay  upon  the 
portion  designated  as  the  share  in  the  will. 

The  court  adopts  the  former  view,  v^-hich 
it  sustains  by  reference  to  the  nature  of  the 
tax  as  upon  the  transfer  and  not  upon  the 
estate,  emphasizing  the  importance  of  the 
receipt  by  the  beneficiary  as  measuring  the 
tax  and  suggesting  the  non-application  of 
the  tax  if  a  beneficiary  refuses  the  legacy. 
The  opposing  decisions  of  the  courts  of 
Massachusetts,  Illinois,  and  New  York  are 
discussed  and  in  part  distinguished. — State 
ex  rel.  v.  Probate  Court,  172  N.  W.  902. 

Public  Purposes. — The  United  States 
district  court  has  upheld  the  constitutional 
amendments  and  laws  adopted  in  North 
Dakota  as  a  part  of  the  program  of  the 
Nonpartisan  League,  as  not  authorizing 
the  taking  of  property  of  the  taxpayers 
without  due  process  of  law.  The  questions 
involved  were  whether  the  amendments  and 
statutes  which  authorized  the  issuance  of 
bonds  to  enable  the  state  to  embark  in 
various  business  enterprises,  including  a 
state-owned   bank    and   state-owned   eleva- 


tors, would  result  in  taxation  for  private 
purposes  as  distinguished  from  pul)lic  pur- 
poses. The  court,  in  a  lengthy  opinioii 
v.-hich  is  character i-^ed  by  a  somewhat  un- 
usual endorsement  of  legislative  policies 
and  by  a  criticism  of  prior  decisions  hold- 
ir,g  opposite  views,  sustains  the  legislation 
in  question  as  not  in  violation  of  the  Four- 
teenth Amendment  of  the  federal  consti- 
tution.— Scott  ct  al.  V.  Frazier,  258  Fed. 
669. 

Tax  Limitations  —  Basis  of  Limita- 
tion —  Taxable  Property  —  "  Last  As- 
sessment ". — A  decision  of  interest  on  the 
important  subject  of  tax  limitations,  par- 
ticularly in  states  where  classification  is 
provided  through  fractional  valuation,  is 
that  recently  rendered  by  the  Montana 
supreme  court.  The  question  decided  was 
as  to  the  basis  of  the  limitation.  The  con- 
stitutional provision  (§  5,  Art.  XIII)  was 
that  the  indebtedness  should  not  exceed  5 
per  centum  "  of  the  (value  of  the)  taxable 
property  therein  [i.  e.  in  the  county]  to 
be  ascertained  by  the  last  assessment  for 
state  and  county  taxes  previous  to  the  in- 
curring of  the  indebtedness."  The  general 
statute  provided  that  all  taxable  property 
should  be  assessed  at  its  full  cash  A-alue. 
The  court  readily  held  that  this  provision 
was  still  in  force  and  that  the  use  of  frac- 
tional valuations,  under  the  classification 
statute,  being  merely  a  mathematical  pro- 
cess for  the  computation  of  individual  tax 
bills,  did  not  produce  a  lower  value  for 
the  "  taxable  property ",  thus  decreasing 
the  base  of  the  limitation. 

A  further  point  of  interest  was  as  to 
what  was  the  "  last  assessment  ".  The  in- 
debtedness was  required  to  be  authorized 
by  an  election.  This  was  held  September 
2,  1919,  and  the  indebtedness  approved. 
At  the  time  of  the  election  the  last  com- 
pleted assessment  was  that  for  1918  and 
aggregated  $1 7,000,000.  The  aggregate  of 
the  1919  assessment,  M-hich  was  not  then 
completed,  was  $46,000,000.  The  indebt- 
edness in  question  was  $800,000,  which 
was  over  5%  of  the  1918  assessment,  and 
hence  would  be  excessive.  The  court  held, 
citing  authorities,  that  as  the  1919  assess- 
ment would  be  completed  before  the  in- 
debtedness could  become  an  actual  obliga- 
tion, it  should  govern,  and  that  hence  the 
indebtedness  in  question  did  not  exceed  the 
constitutional  limit. — State  of  Montana  v. 
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County  Cominissioficrs  of  Hill  County. 
Montana  Supreme  Court,  November  5, 
1919. 

Banks — Collection — Tax  on  Stock- 
holders— Notice — Jurisdiction.  —  The 
recent  decision  of  the  Minnesota  supreme 
court  as  to  the  nature  of  a  tax  on  national 
hank  stockholders  and  the  collection 
thereof,  is  of  importance  in  several  aspects. 
In  this  case  one  bank  had  sold  its  assets  to 
another  and  was  in  liquidation  on  assess- 
ment date.  Its  stock,  however,  was  still 
outstanding.  The  assessor  first  assessed 
the  stock  in  the  name  of  the  bank  as  per- 
mitted by  the  statute,  but  it  was  held  in  a 
previous  decision  that  the  bank  was  not 
liable  because  it  had  no  earnings  or  assets 
belonging  to  the  stockholders  at  the  time 
the  tax  levy  was  made.  {State  v.  Security 
Nai.  Bk.,  165  N.  W.  1067,  Bulletin  III, 
127.)  On  the  second  trial  the  court,  with- 
out citation  or  notice,  ordered  judgment 
against  the  stockholders.  Certain  of  the 
stockholders  then  appeared  specially  and 
moved  to  vacate  the  decision  on  the  ground 
that  the  court  had  no  jurisdiction  to  give 
personal  judgment  against  them.  The 
motion  was  denied  and  an  appeal  was  taken 
resulting  in  the  present  decision. 

The  court  adhered  to  the  view  that  the 
stock  was  without  doubt  valuable  taxable 
property  until  canceled  and  the  new  stock 
of  the  purchasing  bank  issued  in  payment 
for  the  assets  purchased.  The  contention 
by  the  stockholders  that  they  were  not 
liable,  led  the  court  to  discuss  fully  the 
nature  of  the  tax  on  bank  shares  as  it  has 
been  interpreted  by  the  courts  of  the  vari- 
ous states  under  their  varying  tax  laws. 
Admittedly  it  could  not  be  a  tax  against 
the  bank  and,  being  personal  property,  it 
could  not  be  a  tax  in  re^n  against  the  stock, 
personal  taxes  being  taxes  in  personam 
against  the  taxpayer.  The  form  of  assess- 
ment adopted,  whether  in  the  name  of  the 
stockholder,  or  of  the  bank,  or  whether  on 
the  shares  as  such,  was  held  immaterial 
and  the  tax  designated  as  in  substance  one 
against  the  stockholders  on  account  of 
ownership  of  stock,  the  bank  being  consti- 
tuted a  tax  collector  to  collect  the  tax 
from  the  stockholders. 

The  contention  was  made  that  as  the 
only  method  of  collection  expressed  in  the 
statute  was  by  appropriation  from  the 
assets  of  the  bank,  there  being  no  assets, 


no  tax  could  be  collected  and  the  state 
must  lose  the  tax.  This  serious  result  was 
held  not  to  be  reasonably  inferred.  No 
aflirmative  provision  for  tax  liability  is 
necessary.  Such  absolute  liability  is  pre- 
sumed and  it  would  require  clear  language 
to  relieve  stockholders  from  taxation  upon 
their  shares  merely  because  the  bank  had 
made  no  earnings  from  which,  under  the 
contention,  the  tax  must  be  paid. 

It  was  urged  that  the  fact  that  no  pro- 
vision was  made  for  enforcing  the  lax 
against  the  stockholder  indicated  an  inten- 
tion that  no  liability  on  the  part  of  the 
stockholder  obtained.  This  the  court  re- 
jected, holding  that  the  laws  of  the  state- 
were  adequate  to  collect  the  tax  from  the 
stockholder. 

The  court,  however,  reversed  the  judg- 
ments upon  the  ground  that  the  court 
acquired  no  jurisdiction  to  render  a  per- 
sonal judgment  in  the  absence  of  citation 
and  notice;  that  the  entry  of  judgment 
against  the  stockholders  showm  on  a  list 
submitted  by  the  bank  in  a  proceeding  in- 
stituted against  it,  was  not  authorized,  as 
thereby  the  stockholders  were  denied  a 
fundamental  right  always  recognized  iii 
our  system  of  jurisprudence,  i.  e.  notice 
before  judgment.  A  judgment  in  a  tax 
proceeding  possesses  all  the  elements  of 
any  judgment  in  personam.  It  is  enforce- 
able by  execution.  Personal  notice  is  as 
essential  to  give  jurisdiction  to  render  judg- 
ment in  such  a  proceeding  as  in  any  other. 
The  decisions  in  Tap  pan  v.  Bank,  19  Wall 
490,  and  Corry  v.  Baltimore,  196  U.  S. 
466,  are  interpreted  as  indicating  the  juris- 
diction of  a  state  over  stockholders  for  the 
assessment  of  a  legal  tax  a  diiTerent  thing 
from  the  enforcing  of  a  personal  judgment 
against  a  stockholder  to  collect  such  a  tax. 
The  court  takes  occasion  to  allay  the 
fears  expressed  by  the  state  that  the  power 
to  collect  the  tax  at  all  will  fail  under  this 
decision.  "  There  is  no  doubt,"  they  say. 
"  that  a  tax  on  stock  assessed  in  the  name 
of  the  bank  is  a  valid  tax  and  is  binding 
as  such  upon  both  the  bank  and  its  stock- 
holders." Citing  numerous  authorities. — 
State  V.  Security  Nat.  Bk.,  173  N.  W.  885. 

Uniformity  —  Full  Value  Assess- 
ments— Tax  L1MITAT10N.S — Federal  hw> 
State  Construction. — A  recent  decision 
by  the  federal  district  court  presents  ques- 
tions of  interest  from  several  angles.    Corn- 
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plainant  recovered  judgment  on  county 
warrants  lawfully  issued  by  Van  Buren 
county.  Arkansas,  which  he  had  purchased 
subsequent  to  the  decision  of  the  federal 
circuit  court  of  appeals  in  U .  S.  v.  Jim- 
merson,  222  Fed.  489,  but  prior  to  the  de- 
cision of  the  Arkansas  supreme  court  in 
State  V.  Meek,  192  S.  W.  202.  The  county 
was  unable  to  pay  the  warrants  from  the 
general  fund  as  assessments  were,  by  ordar 
of  the  state  tax  commission,  made. at  50% 
of  full  value  and  the  constitution  limited 
the  rate  to  5  mills  on  the  dollar.  The  laws 
expressly  prohibited  the  levy  seizure  and 
sale  of  county  property  under  execution. 
Plaintiff  brought  an  action  in  mandamu:s 
to  compel  the  assessor  to  assess  property  at 
full  value  pursuant  to  the  constitutional 
requirement.  It  appears  that  in  the  Jim- 
merson  case  the  federal  court  had  held 
that  the  complainant  in  a  similar  situation, 
was  entitled  to  a  writ  compelling  the  asses- 
sor to  assess  the  county  at  full  value,  wdiile 
subsequently  in  the  Meek  case,  the  state 
supreme  court  had  held  to  the  contrary 
and  that  the  constitutional  requirement  of 
uniformity  and  equality  was  superior  to 
the  direction  to  assess  at  full  value  and 
that  to  assess  one  county  at  full  value  w-hile 
others  were  assessed  at  50%  would  creat;' 
an  unconstitutional  inequality  and  would 
not  be  ordered.  In  this  situation  the  dis- 
trict court  in  the  instant  case,  after  a  care- 
ful statement  of  the  pertinent  authorities; 
held  itself  to  be  bound  by  the  decision  of 
the  state  court  as  to  the  interpretation  of 
the  constitution  and  laws  of  the  state,  fol- 
lowing Kuhn  V.  Fairmont  Coal  Co.,  215 
U.  S.  349,  and  citing  as  directly  in  point 
Fair -field  v.  County  of  Gallaiin.  100  U.  S. 
47,  52,  55. 

Being  confronted  with  a  decision  of  the 
highest  state  court  expressly  holding  that 
years  before  the  cause  of  action  arose,  it 
had  held  the  uniformity  clause  to  control 
the  full-value-assessment  statute  and  that  in 
case  of  conflict,  the  latter  must  give  way, 
the  court  asserted  its  obligation  to  follow 
that  court  and  denied  the  petition  for  man- 
damus.— United  States  ex  rel.  v.  Cargill. 
258  Fed.  458.     See  also  Bulletin  IL  234. 

Valuation  Methods — Allocation  of 
Interstate  Properties. — One  of  the  laws 
enacted  at  the  1919  regular  session  of  the 
Montana  Legislature,  forming  a  part  of 
the   somewhat    extensive    changes   in   that 


state,  has  already  been  subjected  to  court 
review  as  to  its  constitutionality.  The  law 
in  question  provided  for  the  assessment  of 
utilities  operating  in  more  than  one  county, 
by  the  State  Board  of  Equalization,  and 
laid  down  a  method  for  such  assessment 
which  required  that  board  to  take  into  con- 
sideration the  entire  property.  l)Oth  in  and 
out  of  the  state  and  to  pro-rate  the  same 
on  a  mileage  basis.  The  Montana  Power 
Company,  one  of  the  companies  affected, 
appears  not  to  have  been  assessed  by  the 
.<;tate  board  in  accordance  with  the  statute. 
The  attorney  general  of  the  state  brought 
an  original  action  in  mandamus  to  compel 
the  board  to  comply  therewith,  alleging 
non-compliance,  and  that  as  a  result  the 
propert)'  in  question  was  greatly  under- 
assessed, in  violation  of  the  general  pro- 
visions for  full  value  affecting  all  prop- 
erty. The  board  sought  to  dismiss  the 
proceeding  by  motion  to  quash  the  alter- 
native writ  issued  commanding  the  board 
to  comply  with  the  statute,  upon  the  argu- 
ment of  which  motion,  constitutional  ques- 
tions were  raised  involving  general  ques- 
tions with  respect  to  the  assessment  of  this 
class  of  property. 

The  act  in  question  was  attacked  as  in 
violation  of  the  constitution  in  that  the 
state  board  could  not  be  authorized  to 
make  an  original  assessment  upon  the 
theory  that  as  the  constitution  expressly 
l^ermitted  such  an  assessment  in  the  case 
of  railroads,  the  power  was  impliedly  lack- 
ing as  to  other  property.  The  court  read- 
ily disposed  of  this  contention  by  reference 
to  the  well-established  doctrine  that  a  state 
constitution  is  not  a  grant  of  power  but 
operates  to  restrict  and  lunit  what  would 
otherwise  be  an  unlimited  exercise  of  the 
sovereign  powder  which  exists  in  the  legis- 
lature. 

A  question  of  more  general  interest  was 
that  raised  by  the  contention  that  the 
direction  to  consider  the  entire  property 
and  to  pro-rate  on  a  mileage  basis  would 
necessarily  involve  the  assumption  of  juris- 
diction of  property  beyond  the  limits  of 
the  state  and  would  import  into  the  state 
values  not  rightfully  there,  in  violation  of 
the  due-process  clause  of  the  United  States 
constitution  and  of  the  principle  of  uni- 
fonnity  established  by  the  Montana  con- 
stitution and  statutes.  As  to  this,  the 
court,  in  very  apt  and  conclusive  refer- 
ences to  the  pertinent  cases,  holds  that  the 


i)i 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  V 


Statute  in  question  must  be  read  in  the 
ligln  of  other  general  laws  and  the  limi- 
tations announced  by  the  courts  with  re- 
spect to  the  jurisdiction  of  a  state,  sug- 
gesting that  the  method  prescribed  does 
not  absolutely  require  compliance  literally, 
but  that  it  is  to  be  used  as  a  guide  in 
making  the  apportionment  of  valuation  to 
the  state;  that  if  it  can  be  shown  that 
property  within  the  state  has  a  value  rela- 
tively greater  than  would  be  produced  by 
the  application  of  the  mileage  pro-rate,  or 
if  property  exists  in  other  states  which 
cannot  properly  be  apportioned,  due  allow- 
ances should  be  made ;  that  the  statute,  as 
so  interpreted,  would  clearly  limit  the 
board  to  the  ascertainment  of  such  prop- 
erty as  is  within  the  jurisdiction  and  thus 
reach  the  full  fair  cash  value  of  that  prop- 
erty only. 

The  facts  as  alleged  were  that  the  prop- 
erty in  question  had  been  reported  in  its 
entirety  to  the  various  county  assessors  and 
had  been  assessed  by  them  and  that  the 
state  board  had  failed  to  correct  such  as- 
sessment by  assuming  original  jurisdiction 
and  making  the  assessment  which  the 
statute  in  question  directed  them  to  make. 
The  petition  for  the  writ  included  the  de- 
mand that  the  writ  should  direct  the  board 
specifically  as  to  the  assessment  of  the 
property  under  the  statute.  The  court 
limited  its  consideration  to  the  allegation 
that  the  board  had  failed  to  make  an  orig- 
inal assessment  and  refused  to  issue  the 
special  direction  prayed  for  as  being  im- 
proper. It  held  simply  that  the  board  had 
failed  to  perform  the  duties  cast  upon  it 
by  the  statute  and  overruled  the  motion  to 
dismiss,  leaving  the  board  to  answer,  in 
default  of  which  peremptory  writ  would 
issue. — State  of  Montana  v.  Staie  Board  of 
Equalization,  Montana  Supreme  Court, 
November  6,  1919. 

Corporations  —  Capital  Stock  —  In- 
vestments IN  Stock  of  Other  Corpora- 
tions—  Decision  by  Divided  Court  as 
Precedent.  —  In  an  appeal  by  the  state 
from  a  decision  of  the  lower  court  holding 
that  in  assessing  the  capital  stock  of  a 
domestic  corporation,  deduction  should  be 
made  on  account  of  investments  in  the 
stock  of  other  domestic  corporations,  the 
decision  of  the  lower  court  was  affirmed  by 
the  Mississippi  supreme  court,  for  the 
reason  that  in  a  previous  case  between  the 


same  parties  involving  a  similar  state  of 
facts  the  judgment  of  the  lower  court  was 
affirmed,  as  the  judges  of  the  supreme  court 
were  equally  divided  upon  the  questions  of 
law.  This  affirmance  had  been  held  in  a 
previous  case  (77  So.  253)  to  constitute  a 
judicial  precedent  which  was  required  to 
be  followed  until  overruled. 

The  discussion  of  this  feature  of  the 
case  comprises  the  greater  part  of  the 
opinion,  which  is  further  elaborated  in  a 
lengthy  dissenting  opinion.  It  is  stated 
that  the  action  of  the  court  in  treating  the 
affirmance  above  described  as  a  precedent 
is  contrary  to  the  practice  in  all  the  courts 
of  last  resort,  except  the  supreme  court  of 
South  Carolina,  which  indicates  the  im- 
portance of  the  discussion  alluded  to. — 
Robertson.  Revenue  Agent  v.  Mississippi 
Valley  Co.,  81  So.  799. 

Railroads — Logging  Road — Finality 
of  Tax  Commission's  Findings  —  In- 
junctive Relief. — The  action  of  the  Ar- 
kansas Tax  Commission  in  assessing  the 
entire  length  of  a  railroad  as  such,  whereas 
a  considerable  portion  consisted  of  an  ex- 
tension used  wholly  as  a  log  or  tram  road 
used  in  connection  with  the  railroad  and 
owned  and  operated  by  its  subsidiary,  was 
contested  upon  the  claim  that  the  tram 
road  extension  was  not  such  a  railroad  a.s 
the  commission  had  jurisdiction  to  assess, 
and  hence  the  assessment  was  illegal  and 
void  as  to  that  portion  of  the  mileage.  The 
commission  contended  that  the  log  road 
extension  over  the  private  property  of  the 
lumber  company,  being  operated  in  con- 
nection with  the  railroad  mileage  and  being 
used  for  transportation  of  timber  in  the 
equipment  of  the  railroad,  was  within  its 
jurisdiction  for  assessment.  The  court, 
upon  a  consideration  of  the  facts,  held  that 
the  extension  was  used  wholly  and  entirely 
as  a  private  tram  or  log  road  for  the  bene- 
iit  of  the  lumber  company  and  that  the 
assessment  by  the  commission  was  illegal 
and  void  to  the  extent  of  the  log  road 
mileage,  there  being  nothing  in  the  statute 
giving  authority  to  the  commission  to  assess 
such  roads  owned  or  used  for  private  pur- 
poses by  private  corporations. 

It  was  also  claimed  by  the  commission 
that  inasmuch  as  the  railroad  had  appeared 
and  filed  a  petition  to  reduce  the  assess- 
ment, which  was  considered  and  a  reduction 
denied,  its  decision  became  a  final  adjudi- 
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cation  wliich  could  not  be  reviewed  except 
for  fraud  or  want  of  jurisdiction  (13  S. 
W.  254).  As  to  this,  the  court  held  that 
the  case  came  clearly  within  the  exception 
because  the  board  had  considered  and  in- 
cluded elements  of  value  not  owned  or  used 
by  the  railroad  as  a  public  carrier,  that 
this  clearly  amounted  to  an  illegal  exac- 
tion or  the  taJcing  of  property  without  due 
process  of  law  and  that  such  action  en- 
titled the  taxpayer  to  injunctive  relief. 
The  court  affirmed  the  judgment  below 
which  exempted  the  railroad  from  the  pay- 
ment of  that  portion  of  the  assessment 
placed  by  the  tax  commission  on  the  rail- 
road in  excess  of  the  true  railroad  mileage 
as  determined. — State  v.  Mississippi  A.  df 
IV.  Ry.  Co.,  212  S.  \V.  317. 

Situs — Intangible  Property — Dece- 
dent's Estate  —  Executors  —  Retro- 
spective Exemption  Statute. — The  Vir- 
ginia supreme  court  has  held  that  the 
proper  situs  of  intangible  property  of  a 
decedent's  estate  is  the  county  of  his  last 
residence  and  that  when  executors  hold 
property  it  should  be  listed  and  taxed 
there ;  that  an  executor,  though  acting  in  a 
trust  capacity,  is  not  a  trustee  so  long  as 
the  estate  is  undistributed  and  his  accounts 
are  closed.  The  case  involved  the  legality 
of  taxes  levied  on  omitted  assessments  for 
several  back  years,  made  by  the  commis- 
sioner of  the  revenue  for  the  district.  It 
was  claimed  that  the  assessments  were  in- 
valid because  real  estate  and  tangible  per- 
sonal property  were  not  generally  assessed 
at  their  fair  market  value.  While  not  a 
particularly  important  point  in  the  case, 
the  opinion  is  of  interest  because  of  its 
reference  to  ntunerous  observations  by 
courts  and  text-writers  in  commenting  upon 
the  impossibility  of  securing  perfect  equal- 
ity in  taxation. 

The  low-rate  classification  law^  of  1916 
for  intangible  property  is  cited  as  making 
a  comparison  with  real  property  and  tan- 
gible personalty  of  little  aid  in  determining 
the  question  of  inequality  and  the  court 
found  no  indication  of  such.  One  point 
of  importance  is  the  holding  that  the  ex- 
emption from  back  assessment  of  intan- 
gibles, introduced  at  the  time  the  classifica- 
tion act  was  enacted,  operates  to  nullify 
such  assessments  even  when  made  prior 
to  the  passage  of  the  exempting  statute  for 
a  back  year  within  the  exempt  period.     It 


is  held  that  the  state  acquires  no  vested 
right  in  omitted  taxes. — Rixey's  Executors 
V.  Commonucalth,  99  S.  E.  573. 

Mandamus  —  Compelling  F^xecution 
of  Tax  Law  —  Licenses — Ginning  T.\x 
— Duty  of  Tax  Commission.  —  The  su- 
preme court  of  North  Carolina  recently 
granted  a  petition  in  mandamus  presented 
by  the  Governor  and  other  state  officials  to 
compel  the  state  tax  commission  to  estab- 
lish machinery  and  enforce  a  license  tax 
on  cotton  ginning,  the  proceeds  of  which 
were  to  go  to  provide  a  fund  to  safeguard 
the  state  warehouse  system  established  by 
the  act  of  which  the  tax  provision  in  ques- 
tion formed  a  part.  The  commission  had 
refused  to  execute  the  statute,  following 
the  opinion  of  the  Attorney  General  that 
it  was  unconstitutional.  Various  grounds 
of  illegality  were  raised,  the  principal  one 
appearing  to  be  that  the  act  imposed  the 
tax  on  each  bale  of  cotton  to  be  collected 
through  the  ginner.  This  language  was 
claimed  to  make  the  tax  a  property  tax 
and  hence  to  render  it  unconstitutional  be- 
cause not  levied  ad  valorem  as  required  by 
the  constitution.  The  court  readily  held 
the  tax  an  occupation  tax  measured  by  the 
bale  as  a  unit.  In  an  extended  argument 
as  to  the  beneficial  effect  of  the  legisla- 
tion, the  court  sharply  criticized  the  com- 
mission for  assuming  veto  power  over 
legislative  acts  which  it  says  they  should 
obey  unless  enjoined  by  the  courts. — Bick- 
ett.  Governor  et  al.  v.  State  Tax  Commis- 
sion, 99  S.  E.  415. 

Licenses  —  Excessive  —  "  Net  In- 
come ".  —  In  detennining  the  reasonable- 
ness and  hence  the  legality  of  local  licenses 
on  telegraph  companies  conducting  both 
interstate  and  intrastate  businc'^s,  much 
difficulty  has  been  encountered  by  the 
courts  and  the  decisions  are  unsatisfactory. 
In  general,  taxes  have  been  upheld  in  the 
absence  of  clear  proof  of  confiscation,  and 
such  proof  has  been  difficult  of  appl  cation 
owing  to  the  complexity  of  the  subject. 
In  a  recent  Georgia  case  a  rule  for  deter- 
mining the  net  income  to  be  used  in  judg- 
ing of  the  reasonableness  of  the  tax  was 
suggested  which  would  seem  to  be  useful 
in  other  cases.  The  tax  in  this  case  was 
$100  and,  under  the  rule  adopted,  the  net 
income  at  the  office  in  question  was  found 
to  be  less  than  $180,  which  was  held  to  be 
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unreasonable,  excessive  and  therefore  in- 
valid under  the  authority  of  Atlantic  Postal 
Cable  Co.  v.  Savarmah,  65  S.  E.  184;  Pos- 
tal Telegraph-Cable  Co.  v.  Cordele,  82  S. 
P:.  26;  Morton  v.  Macon,  36  S.  E.  627;. 
Mayor  v.  Cooper,  63  S.  E.  138,  and  So. 
Ex  p.  Co.  V.  Ty.  Ty.,  81  S.  E.  \\\.— West- 
ern Union  Telegraph  Co.  v.  City  of  Fitz- 
gerald, 100  S.  E.  104. 

Special  Assessments  —  Notice — Due 
Process. — The  extent  of  jurisdiction  of  a 
municipality  over  the  formation  of  assess- 
ment districts  and  the  apportionment  of 
the  cost  among  the  properties  benefited, 
was  recently  announced  in  a  decision  by 
the  United  States  supreme  court. 

A  statute  of  Oklahoma  authorized  mu- 
nicipal corporations  to  establish  general 
sewer  systems  and  also  to  cause  district 
sewers  to  be  constructed  having  limits  de- 
fined by  ordinance.  It  was  contended  that 
the  statute  was  void,  because  it  made  no 


provision  for  notice  and  liearing  by  prop- 
erty-owners as  to  the  district  limits  or  the 
details  of  construction.  It  was  conceded 
that  the  legislature  could  itself  fix  assess- 
ment areas  without  advance  notice  but  it 
was  claimed  that  when  the  legislature  dele- 
gated the  process  to  a  board  or  other 
tribunal,  property-owners  are  entitled  to  a 
hearing  before  their  lands  are  included. 

It  was  held  that  the  delegation  of  the 
power  to  a  municipality  had  the  same  effect 
as  though  the  legislature  had  itself  acted, 
and  hence  no  notice  was  necessary  and 
there  was  no  lack  of  due  process  as  the 
computation  was  a  mere  mathematical  cal- 
culation, citing  Withnell  v.  Constrnctior< 
Co.,  249  U.  S.  63,  70.  The  legislative 
discretion  thus  exercised  was  held  to  be  of 
course  subject  to  judicial  relief  in  case  of 
actual  abuse  of  power  or  of  substantial 
error  in  execution.  —  Hancock  v.  Cit\  of 
Muskogee.  250  U.  S.  454. 
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VOLUME  TWELVE 

It  is  with  no  little  embarrassment  that 
we  again  refer  to  the  delay  in  completing 
the  publication  of  the  Proceedings  of  the 
Chicago  conference.  We  had  confidently 
hoped  to  be  able  to  distribute  the  first 
copies  during  December,  but  further  exas- 
perating delays  occurred  making  that  im- 
possible. 

It  is  perhaps  not  easy  for  all  members 
to  appreciate  the  reasons  for  a  delay  of 
such  length,  but  those  who  have  come  into 
contact  with  the  difficulties  experienced  in 
the  printing  and  publishing  trade,  will  have 
been  able  to  understand  our  situation  dur- 
ing the  past  few  months.     The  final  work 


on  the  index  is  now  being  done.  The 
press  work  is  about  completed  and  we  hope 
to  see  the  binding  finished  and  distribution 
of  copies  begin  before  this  issue  of  the 
Bulletin  reaches  the  members. 

In  expressing  our  cordial  thanks  for  the 
cooperation  and  encouragement  given  us 
during  the  past  year,  may  we  also  express 
our  sincere  wish  that  the  New  Year  may 
see  a  general  re&toratioii  of-.public  .confi- 
dence in  gQ«;w'n^M-^itIi"iT:^^Ji^sppn4ing 
contributiwi    towards  TTf8— 4wtppiness    and. 


success  (w  all  membci^  \yjiethy-  their  duties, 
be  publitlor  Drivatfe.'^    ^        1920; 

THE  OmO^^|<KMilHOTlBSlN^{\^ 

The  temptatiditr-iS^stfoe^,  ttr-dw^ll  fur- 
ther upon  the  Ohio  situation  which  was 
discussed  at  length  in  the  December  issue. 
The  unique  opportunity  is  afforded  to 
study  the  lessons  to  be  drawn  from  a  cam- 
paign for  tax  changes  in  a  state  so  thor- 
oughly representative  of  average  American 
conditions,  with  both  urban  and  rural  pop- 
ulation, diversity  in  soil,  occupations  and 
industries  and  a  general  educational  de- 
velopment which  is  probably  not  excelled 
by  any  other  state.  If,  under  these  condi- 
tions, students  of  taxation  fail  to  find  some 
important  assistance  of  general  application, 
taxation  is  indeed  a  subtle  and  fleeting 
thing — a  political  plaything,  instead  of  the 
practical  business  which  we  have  contended 
it  is,  and  for  the  efficient  conduct  of  which 
the  members  of  this  Association  have 
labored  so  long. 

With  these  considerations  in  mind  we 
have,  in  this  issue,  continued  the  exam- 
ination of  the  results  of  the  November 
election,  seeking  to  explain  its  meaning  not 
alone  or  chiefly  for  the  benefit  of  our  Ohio 
friends,  but  to  enlighten  members  every- 
where as  to  the  contending  forces  which 
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may  be  expected  wherever  it  is  sought  to 
revise,  rearrange  or  readjust  the  methods 
of  taxation  so  as  to  make  them  more  effec- 
tive or  to  equalize  its  burdens. 

We  suggest  that  we  disabuse  our  minds 
of  the  idea  that  ignorance,  misinformation 
and  prejudice  are  the  forces  operating  to 
prevent  some  practical  compromise  meas- 
ures to  replace  those  of  ancient  vintage 
which  are  conceded  by  all  sides  not  to  be 
satisfactory  under  present-day  conditions. 
We  are  inclined  to  think  that  progress 
towards  a  solution  of  the  problems  pre- 
sented will  be  aided  if  we  assume  that 
quite  different  traits  predominate,  that  self- 
interest,  keen  appreciation  of  the  merits  of 
—  for  instance  —  classification,  where  ap- 
plied to  suit  the  particular  individual  in 
question,  fairly  complete  knowledge  of  the 
operation  of  tax  laws  and  of  the  reactions 
of  hiunan  nature  towards  the  various  kinds 
of  taxes,  may  be  usually  anticipated.  Fur- 
thermore, it  will  be  well  to  bear  in  mind 
that  the  "  last  word  "  in  tax  methods  has 
by  no  means  been  said ;  that  constitu- 
tional freedom  should  not  be  regarded  as 
an  end  but  that  a  long,  long  road  lies 
ahead  after  that  freedom  is  obtained  under 
which  a  start  may  be  made  towards  effi- 
ciency and  justice  in  taxation. 

Some  suggestions  have  come  in  since  the 
December  issue  went  to  press  and  may  be 
commented  upon : 


The  state  auditor  objected  because  he 
felt  that  every  legislature  would  spend  its 
time  revising  classification  rates  for  the 
benefit  of  some  particular  class  or  group. 
He  i5  also  reported  to  have  opposed  the 
amendment  because  it  did  not  include  a 
tax  limit  for  real  estate.  —  Here  we  have 
the  rub  of  the  matter  and  a  fair  idea  of 
one  very  effective  method  now  employed 
to  defeat  proposals  for  freeing  the  consti- 
tution from  the  restraints  imposed  by  the 
"  uniform  rule  ".  These  objectors  are  in 
reality  classificationists,  for  one  or  another 
.species  of  property — in  this  case  real  estate. 
If  they  could  get  these  particular  classifi- 
cations, they  would  not  oppose  the  consti- 
tutional change.  The  difficulty  is  in  fairly 
meeting  that  argument  in  the  turmoil  of  a 
campaign,  as  it  is  in  reality  not  an  oppos- 
ing argument.  It  is  an  argument  for 
classification  but  used  in  contrary  fashion. 
The  suggestion  is  logical,  and  if  justified 
should    be    admitted.      It    is,    however,    a 


matter  needing  careful  analysis,  to  discuss 
the  relative  propriety  of  classification  as  be- 
tween indestructible  property  and  property 
that  is  used  up  or  consumed  or  changed 
in  form  in  the  activities  of  the  owner, 
or  property  having  a  fixed  income,  such  as 
certain  kinds  of  intangibles.  We  may  re- 
mark here  that  classification  is  likely  to  be- 
come a  political  football  unless  its  true 
functions  and  its  limitations  are  carefully 
understood  and  asserted. 


The  effective  argument  is  made  that  in 
states  having  classification  we  do  not  find 
the  large  additional  revenues  promised, 
with  a  lowering  of  the  tax  on  visible,  tan- 
gible property. 


The  movement  was  criticised  as  being 
an  attempt  by  tax-dodgers  to  legalize  the 
continuance  of  such  practices.  —  This,  of 
course,  refers  to  the  escape  of  intangibles 
under  the  general  property  tax. 


There  are  other  and  more  equitable 
ways  of  raising  increased  revenue  less  open 
to  the  objection  of  exciting  resort  to  polit- 
ical influences  at  every  legislative  session. 


The  multiplicity  of  ballots  voted  on  at 
the  election  with  the  great  interest  cen- 
tered in  the  amendments  on  the  liquor 
question  caused  the  classification  amend- 
ment to  be  largely  overlooked. — This  point 
does  not  seem  to  be  borne  out  by  the  sta- 
tistics. The  totals  of  the  votes  cast  on  the 
three  liquor  amendments  were  979,473, 
951,715  and  1,000,318  respectively,  while 
957,139  votes  were  cast  on  the  classifica- 
tion amendment. 


The  Ohio  State  Grange  was  said  to  be 
working  for  a  state  income  tax  and  con- 
sidered the  amendment  an  obstacle. — This 
is  hardly  seen  in  view  of  the  fact  that  from 
recent  reports  the  rural  vote  in  the  legis- 
lature which  reconvened,  since  the  election, 
has  so  far  succeeded  in  defeating  an  in- 
come tax  bill. 


The  single-taxers  were  actively  opposed 
to  the  amendment.  —  In  the  last  issue  we 
quoted  support  by  the  single-taxers  as  a 
reason  for  opposition  to  it. 


Radical  elements  opposed  classification. 
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— This   also    is   a   contrary   view    to    that 
heretofore  expressed. 


Because  of  the  long-drawn-out  contest  in 
the  legislature  ignorant  people  became  sus- 
picious and  thought  something  must  be 
wrong.  —  We  should  hardly  confine  this 
specification  to  the  ignorant. 


Many  thoughtful  people  considered  that 
the  constitutional  safeguards  for  private 
property  would  be  thrown  away  and  under 
the  guise  of  classification,  property  could 
be  confiscated. — This  comment  is  very  seri- 
ously urged  and  evidently  describes  one 
sort  of  opposition.  How  nimierous  it  was 
is  problematical.  It  would  seem  that  the 
extra-constitutional  but  nevertheless  effec- 
tive discrimination  against  tangible  and 
visible  property,  now  existing,  could  hardly 
be  increased  by  providing  for  effective 
taxation  of  other  forms  of  property. 


Printed  matter  circulated  by  the  Ohio 
Home  Protective  League  which  conducted 
an  active  campaign  against  the  amendment, 
has  come  to  hand  and  a  sample  document 
is  reproduced  to  indicate  the  character  of 
the  arguments : 

DANGER! 

STOP!  LOOK! 

LISTEN! 

You  Pay  the  Tax 

If  You  Own  a  House  or  Rent  a  Home 

The  owners  of  mortgages,  bonds,  money,  etc., 

zuant  you  to  vote  for  classification  of 

property  in  November. 


Do  You  Know  Why? 

Connecticut,  Minnesota.  Pennsylvania  and  Ken- 
tucky have  "SUCCESSFUL"  classification  laws. 

IN  CONNECTICUT,  mortgages,  bonds,  etc., 
pay  $4.00  tax  per  $1,000.00,  while  HOMES  pay 
as  high  as  $37.50  on  $1,000.00  tax  valuation. 

IN  MINNESOTA,  mortgages,  bonds,  etc.,  pay 
$3.00  per  $1,000.00,  while  HOMES  pay  as  high 
as  $48.30  on  $1,000.00  tax  valuation. 

IN  KENTUCKY,  money  pays  $r.oo  per  $1,- 
000.00,  mortgages,  bonds,  etc.,  pay  $4.00  per 
$1,000.00,  while  HOMES  pay  as  high  as  $31.00 
on  $1,000.00  tax  valuation. 

IN  PENNSYLVANIA,  mortgages,  bends,  etc, 
pay  $4.00  per  $1,000.00,  while  HOMES  pay  as 
high  as  $56.50  per  $1,000.00  tax  valuation. 

DO  YOU  WANT  SUCH  A  SYSTEM  OF 
TAXATION  IN  OHIO, 

Do  you  want  your  HOME  and  the  other  prop- 
erty that  cannot  be  hidden  to  bear  ALL  the  local 
taxes  and  also  to  pay  ALL  the  debts  of  your 
county,  city  and  schools? 

Do  you  want  a  tax  law  enacted  to  COAX 
mortgage-owners  and  bond-holders  and  money- 
lenders to  pay  the  LOWEST  rate  of  taxes,  while 
HOME-OWNERS  are  FORCED  to  pay  the 
HIGHEST  rate? 

Judge  Wannamaker,  of  the  Ohio  Supremo 
Court,  says  of  classification,  "  Necessarily,  if 
some  group  of  citizens  pay  less  taxes,  it  follows 
that  other  groups  must  pay  more  taxes,  else  the 
revenues  will  be  still  further  reduced." 

Prof.  Seligman,  of  Columbia  University,  the 
greatest  tax  expert  in  America,  says,  "  Classifica- 
tion is  but  a  make-shift,  and  is  suited  only  to 
states  that  are  very  backward  in  industrial  de- 
velopment." 

Vic  Donahey,  Auditor  of  State  of  Ohio,  says, 
"  Classification  of  property  for  taxation  without 
limitation  of  tax  rates  on  real  estate,  means 
FREE  TRADE  in  DEBT  and  TAXES.  The 
way  to  encourage  HOME-BUILDING  and 
HOME-OWNING  in  Ohio  is  to  vote  'NO'  on 
the  classification  amendment  this  Fall." 


LEGISLATIVE  AND  NEWS  NOTES 


At  the  annual  meeting  of  the  American 
Economic  Association,  held  in  Chicago 
December  29-31,  the  topic  "Should  the 
Excess  Profits  Tax  be  Retained  as  a  Per- 
manent Part  of  our  Tax  System "  was 
discussed  by  Professors  R.  M.  Haig,  T.  S. 
Adams  and  David  Friday  and  by  George 
E.  Holmes  and  Thomas  E.  Lyons,  all  mem- 
bers of  this  association. 


RHODE  ISLAND  TAX 
OFFICIALS'  ASSOCIATION 

The  Rhode  Island  Tax  Officials'  Asso- 


ciation at  its  eighth  annual  meeting  held 
at  the  State  House,  Providence,  on  De- 
cember 17th,  was  addressed  by  John  M. 
Avery,  Commissioner  of  Taxes  of  Vermont, 
on  the  listing  of  farm  property.  The  new 
law  providing  for  a  uniform  date  for  the 
assessment  of  local  taxes  in  Rhode  Island, 
which  goes  into  effect  in  1921,  occupied 
the  chief  attention  of  the  meeting.  Gov- 
ernor Beeckman,  in  welcoming  the  mem- 
bers, advocated  supervisory  and  equalizing 
powers  for  the  State  Board  of  Tax  Com- 
missioners, which  at  present  acts  only  in  an 
advisory  capacity   in  the  matter  of  local 
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assessments.  A  legislative  committee  was 
created  to  devise  a  means  for  making 
automobile  registrations  more  accessible  to 
local  assessors,  and  for  funding  soldiers' 
bonuses.  President  Levi  S.  Winchester  of 
Ea.st  Providence  and  Secretary  Edward  P. 
Tobie  of  Providence,  with  other  officers, 
were  re-elected  for  the  ensuing  year. 


Committee,   John  J.   Dearborn  of   Maine, 

John    M.    Avery   of    Vermont,  Irving    L. 

Shaw    of     Massachusetts,    and  Frank    F. 
Davis  of  Rhode  Island. 


NEW  ENGLAND  TAX  CONFERENCE 

The  New  England  Tax  Officials'  Asso- 
ciation held  its  eighth  annual  Conference 
at  the  State  House,  Boston,  December  4th 
and  5th,  with  all  the  New  England  States 
and  New  York  and  Maryland  represented. 
Recent  tax  legislation  in  New  England 
was  outlined,  with  the  new  franchise  cor- 
poration income  tax  law  of  Massachusetts 
and  the  uniform  assessment  date  act  of 
Rhode  Island  as  conspicuous  features.  New 
York's  individual  income  tax  law  was  ex- 
plained in  detail  by  Mr.  Charles  R.  Hall 
of  the  state  comptroller's  office.  Co:isid- 
erable  attention  was  given  to  the  adminis- 
tration of  federal  tax  laws  and  exemptions 
thereunder.  Chairman  Zenas  W.  Bliss  of 
the  Rhode  Island  board  of  tax  commis- 
sioners, one  of  the  receivers  of  the  Rhode 
Island  traction  system,  discussed  the  cost 
problems  of  traction  S3'stems  and  their 
solution.  Charles  A.  Plumley,  former 
corrunissioner  of  taxes  of  Vermont  and 
president  of  the  Association,  who  has  re- 
cently located  in  Ohio,  outlined  the  causes 
for  the  failure  of  the  Ohio  classification 
amendment  last  fall. 

A  resolution  favoring  an  income  tax  for 
all  the  New  England  States  was  offered 
and  fully  discussed,  and  it  was  decided  to 
defer  definite  action  on  this  question  until 
a  future  meeting.  Resolutions  were 
adopted  opposing  further  exemptions  from 
taxation,  and  favoring  the  publication  of 
future  proceedings  of  the  Conference. 

The  Conference  also  discussed  the  in- 
troduction of  a  course  in  fundamental 
economics  into  the  common-school  curric- 
ula, and  instructed  the  executive  committee 
to  consult  with  the  heads  of  educational 
institutions  in  New  England  regarding 
this  matter. 

Officers  elected  for  the  ensuing  year 
were:  President,  John  T.  Amey  of  New 
Hampshire;  Vice-President,  Charles  W. 
Cramer  of  Connecticut ;  Secretary,  Edward 
P.    Tobie    of    Rhode    Island :    Executive 


NEW  HAMPSHIRE 
ASSESSORS'  ASSOCIATION 

The  ninth  annual  meeting  of  the  Asso- 
ciation of  New  Hampshire  Assessors  wa^; 
held  December  17th  and  18th  at  the  City 
Hall,  Manchester,  N.  H. 

The  papers  were  naturally  largely  of 
local  interest,  although  one  by  Professor 
Richardson  of  Dartmouth  College  on 
"  Problems  in  Municipal  and  Local  Goy- 
ernment "  and  one  by  Fred  D.  Rogers, 
r>laster  of  the  state  Grange,  on  "  Prob- 
lems of  Taxation  "  may  be  mentioned  as 
of  more  general  interest.  The  latter  an- 
nounced the  wholesome  proposition  that 
"  any  able-bodied  man  who  is  able  to  work 
54  hours  per  week  and  refuses,  shall  pay 
a  luxury  tax  on  the  idle  hours.  This 
would  be  as  just  and  fair  as  to  tax  any 
other  luxury  as  '  free  indulgence  in  any- 
thing costly ',  and  hours  of  labor  are  now 
so  costly  that,  if  wasted,  they  should  be 
considered  a  luxur}-,  and  therefore  should 
be  taxed." 

Judge  Fellows  suggests  that  this  propo- 
sition ought  to  be  widely  spread.  He 
writes  that  the  conference  was  attended  by 
some  400  town  officials  and  that  each  of 
the  235  towns  in  the  state  was  represented ; 
that  the  thermometer  was  from  12  degrees 
to  25  degrees  below  zero  outside  the  hall 
and  inside  up  to  the  centur)'  mark.  W.  P. 
Farmer  of  Manchester  is  secretary  of  the 
association. 


From  Chairman  Jones  of  the  South 
Carolina  commission  we  learn  that  the 
commission  has  recommended  to  the  Gen- 
eral Assembly,  which  meets  in  January, 
that  an  inheritance  tax  law-  be  enacted. 

During  the  past  year  the  commission 
successfully  equalized  mercantile  property 
throughout  the  state.  Merchandise  prop- 
erty has  heretofore  been  assessed  and 
equalized  by  the  local  authorities,  gross 
inequalities  existed  and  much  merchandise 
escaped  taxation  entirely.  It  is  the  pur- 
pose of  the  commission  during  the  ensuing 
year  to  assess  and  equalize  saw-mills,  bot- 
tling plants  and  other  similar  property 
which  is  inequitably  assessed  at  present. 
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At  the  special  session  of  the  North 
Dakota  legislature,  held  in  November, 
the  following  changes  in  the  tax  laws 
were  made : 

Provision  was  made  for  semi-annual 
payment  of  taxes. 

The  income  tax  act  of  1919  was 
amended  removing  the  complicated  and 
discriminatory  feature  of  the  tax  on  un- 
earned incomes. 

Bank  deposits  were  exempted  from 
taxation. 

A  gross  earnings  tax  was  placed  upon 
freight  line  and  car  equipment  companies. 

An  act  was  passed  fixing  the  situs  of 
personal  property  for  taxation. 

The  money  and  credits  tax  acts  of  1915, 
1917  and  1919  were  repealed. 


Owing  to  the  importance  of  the  subject, 
some  further  detail  may  be  given  of  the 
new  Massachusetts  corporation  tax  law, 
which  was  noted  in  the  October  Bulletin. 
We  quote  from  an  address  by  Charles  A. 
Andrews  at  the  recent  conference  of  the 
Associated  Industries  of  Massachusetts : 

"  The  new  tax  law  of  Massachusetts 
which  becomes  operative  in  1920  provides 
for  the  same  kind  of  taxation  for  domestic 
corporations  and  such  foreign  corporations 
as  operate  in  whole  or  in  part  in  this  state. 
The  old  corporate  franchise  tax  law  ap- 
plying to  Massachusetts  corporations  is 
repealed,  as  is  also  the  law  levying  an 
excise  of  1/50  of  1  per  cent  of  the  author- 
ized capital  stock  upon  foreign  corpora- 
tions. Hereafter  also  the  merchandise  of 
foreign  corporations  will  be  exempt  from 
taxation  by  the  city  or  town  in  which  it 
is  situated. 

"  The  new  law  applying  alike  to  do- 
mestic and  foreign  corporations  provides 
for  a  tax  made  up  of  two  factors,  as  fol- 
lows : 

"  First:  A  tax  at  the  rate  of  $5.  a  thou- 
sand of  the  value  of  the  '  corporate  excess  ' 
of  each  corporation.  The  '  corporate  ex- 
cess '  is  found  by  the  tax  commissioner  by 
determining  the  fair  cash  value  of  all  the 
outstanding  shares  of  the  capital  stock  and 
subtracting  therefrom. 

"(a)  Real  estate  and  machinery  at  the 
ralue  at  which  it  is  assessed  by  a  city  or 
town  of  Massachusetts. 

"(b)  Securities  owned  by  the  corpora- 
tion the  income  of  which  would  not  be 
taxable  if  owned  by  an  individual. 


"(c)  Real  estate,  machinery  and  mer- 
chandise belonging  to  the  corporation  but 
located  outside  of  Massachusetts,  and 

"(d)  Accounts  and  cash  located  outside 
of  Massachusetts  in  the  same  proportion 
as  property  included  under  (c). 

"  Second :  A  tax  of  2j4  per  cent  of  so 
much  of  the  net  income  of  the  corporation 
as  results  from  its  business  carried  on  in 
this  state.  In  the  main,  the  net  income  is 
the  income  reported  by  the  corporation  to 
the  Government. 

"  One-sixth  of  the  tax  paid  by  each  cor- 
poration is  to  be  retained  by  the  state,  and 
the  balance  is  to  be  distributed  to  the 
cities  and  towns  where  the  corporation 
owns  property. 

"  It  is  believed  that  this  new  law  with 
a  combination  of  two  taxes  will  eliminate 
many  of  the  inequalities  which  have  ex- 
isted under  the  old  laws  and  will  more 
nearly  than  heretofore  tax  all  corpora- 
tions alike.  It  is  a  great  improvement 
over  the  conditions  which  have  existed  for 
many  years  and  it  is  believed  that  when  we 
become  familiar  with  its  provisions  and  ad- 
ministrations, it  will  be  approved  by  most 
corporation  officials." 


The  following  account  of  the  work  of 
the  state  board  of  equalization  of  Utah, 
in  connection  with  the  assessment  of  coal 
mines,  is  furnished  by  Mr.  Wm.  W.  Beatty 
of  Salt  Lake  City  at  the  suggestion  of 
Secretary  Bailey  of  the  board,  either  of 
whom  offer  to  explain  further  details  upon 
request : — 

To  make  effective  the  constitutional 
amendment  approved  by  the  electors  of  the 
state  of  Utah  at  the  last  election,  a  law 
was  passed  by  the  legislature  making  it 
necessary  to  assess  all  hydro-carbon  and 
other  non-metalliferous  mines  at  their 
actual  value.  After  an  exhaustive  survey 
and  investigation  by  the  state  board  of 
equalization  and  its  experts,  the  following 
plan  of  assessing  coal  lands,  both  opera- 
tive and  non-operative,  has  been  adopted. 

Royalties  are  now  being  paid  in  the 
state  ranging  from  6^2  cents  to  25  cents 
per  ton,  the  average  being  about  10  cents, 
and  this  has  been  taken  by  the  board  as  a 
basis  of  determining  the  value  of  coal  yet 
unmined,  the  coal  content  to  be  computed 
on  the  basis  of  one  thousand  tons  to  the 
acre  foot.  The  lands  are  divided  into  four 
classes : 
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Class    "A",    those    not    exceeding    640  ance  ^vith  the  provisions  of  the  classified 

acres   in  any  one  assessment,   which  have  assessment  law.    Other  properly  is  assessed 

transportation  facilities  and  which  are  now  at  from  25  to  40  per  cent  of  full  value 

being  operated,  according  to  class. 

Class  "B",    those  accessible  from  pres-  In    1918   the  number   of    tons   of   mer- 

eiit  railroad  facilities  but  not  to  exceed  5  chantable  iron  ore  in  the  ground  reported 

miles  therefrom.  for  taxation  was   1,430,711,297,  the   1919 

Class  "C",  those  situated  not  less  than  figures   are    1,394,923,451,    a   decrease    of 

5  nor  more  than    10  miles  from  railroad  35,787,846  tons.     This  is  the  largest  loss 

facilities.  in    tonnage   reported    for   any   year    since 

Class  "D",  those  situated  more  than  10  1907. 

miles  from  railroad.  The   decrease   in  merchantable  tonnage 

From  the  basic  value  of    10  cents  per  reported,  as  well  as  in  valuation,  has  been 

ton,  an  allowance  of  5  cents  per  ton  for  due  to   the  fact  that  little  exploring   for 

mining  investment  contingencies,  which  in-  new  ore  was  done  during  the  year  ending 

elude  developmental  costs,  geological  risks,  May  1  last,  the  date  of  assessment.     Only 

etc.,  is  made  on  all  classes.  7,900,000    tons    of    new    ore    were    found 

during    this    period    while    the    shipments 

On  class  "A"  an  additional   1  per  cent  from     Minnesota    aggregated     45,000,000 

per  ton;  class  "B"  an  additional  2  cents  tons. 

per  ton ;  class  "C"  an  additional  3  cents  In  addition  to  the  merchantable  tonnage 

per  ton,  and  class  "  D  "   an  additional  4  measured  by  the  tax  commission  there  are 

cents  per  ton  is  allowed  for  interest  and  approximately    175,000,000    tons   of    iron 

taxes,   it  being  assumed   that   class    "  B "  ore    of    record    in    the    tax    commission's 

lands    will   be   operative   within    6   years:  office,  the  grade  and   character  of   which 

class    "  C "    lands   within    13.5   years   and  are    such    that    present   market    standards 

class  "D"  within  27  years.     This  leaves  a  and  conditions  make  it  non-merchantable. 

net  maximum   assessment   of   4    cents  per  At  some  future  time  this  ore  may  have  a 

ton  on  class  "A",  3  cents  on  class  "B",  2  market  value. 

cents  on  class  "C"  and   1   cent  on  class  The    1919    assessment    of    ore    in    the 

"D"   lands.     The  maximtun  value  is   to  ground  by  counties  follows: 

apply  only  to   coal  seams  over  6  feet  in  ™                    r-  ?    ,• 

^y,-           ■'  „              .■         ^    r             1           1  Tons                  V  aluatfn 

thickness.    Seams  5  to  6  feet  take  a  lower  c,    t,.,,-.                  ,  ,q,^c,^,aa       <t-,-cAr^,  ^,, 

.St.    Louis      I,lS0,ib22,IOO  $2 -,0.003  231 

value  and  seams  4  to  5  feet  m  class     A        itasca    155,195,645  18,042.319 

a  still   lower  value,  but  no  assessment  is      Lake    77.000  39.750 

to  be  made  on  coal  in  seams  less  than  4      Crow  Wing  58,828,640  4464.511 

feet   in   thickness  except  where  the   same  "7777777777     ~t7c7777777 

u  •                  .,  J       .Vu-         Ml         1  1.394.923.451        5;282,i09,8ii 
are   bemg   operated.     This  will   make  an 

assessment    of    coal    lands    ranging    from  The    valuation    figures    include    assess- 

$1,280.00  per  acre  on   the   best  property  ments  for  structures  and  improvements  on 

which  has  two   16-foot  veins,   to  approx-  mineral   lands   and   a  nominal   assessment 

imately  $20.00  per  acre  on  the  poorest  of  for  the  surface,  totaling  $1,490,064. 

the  class  "  D  "  lands.     This  assessment  is  Iron  ore  in  stock  pile  at  the  mines,  that 

in  addition  to  that  which  will  be  made  on  is,  mined  iron  ore,  is  assessed  as  personal 

machinery,  improvements  or  any  additional  property,  also  at  50  per  cent  of  full  value. 

value  the  surface  of  the  land  may  have.  The  amount  on  hand   May   1   varies  con- 

siderably  from  year  to  year  due  to  ship- 

The  recent  activities  of  the  Minnesota  ping   and    market    conditions.      This   year 

tax  commission  with  respect  to  mine  taxes  4,912,403  tons  of  mined  iron  ore  were  re- 
are  thus  described  by  Secretary  Ives: —  ported   and  the  assessed  value  is  $6,827,- 

The  1919  assessed  value  of  all  land  in  419.  Last  year  7,025,787  tons  were  re- 
Minnesota  containing  merchantable  iron  ported  and  the  assessment  was  $8,237,586. 
ore  is  $282,109,811  as  compared  with  The  assessed  valuation  and  tonnages  for 
$295,102,890  in  1918.  The  decrease  is  1919  by  ranges  for  both  mined  and  un- 
$12,992,079.  mined  ore  and  the  structures  and  improve- 

Iron  ore  is  assessed   for   taxation   pur-  ments  on  mineral   lands,   as   compared  to 

poses  at  one-half  of  full  value  in  accord-  1918,  follows: 
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igi8 
Ranges  Tons  Assessed  Value 

Mesabi     1,362,275,871         $288,288,533 

Vermilion    12,252,625  6,877,204 

uyuna    63,208,588  8,174,739 

Total    1.437.737-084         $303,340,476 

igig 
Ranges  Tons  Assessed  Value 

Mesabi     1,328,950,614         $277,387,416 

Vermilion    11,491,797  6,564,404 

Cuyuna    59.393,443  4,985419 

Total    1.399.835.854         $288,937,230 

111  1906,  the  year  before  the  tax  com- 
mission was  created,  the  total  assessed 
value  of  all  mineral  properties  was  $64,- 
486,409.  No  tonnage  records  are  avail- 
able. The  first  assessment  equalized  by 
the  tax  commission  in  1907  revealed  1,191,- 
969,757  tons  and  the  assessed  value  was 
placed  at  $191,706,682.  Since  that  date, 
approximately  420,000,000  tons  of  iron 
ore  have  been  shipped  from  Minnesota. 
Despite  this  large  depletion  the  1919 
record  of  merchantable  ore  in  the  ground 
is  202,953,694  tons  larger  than  that  of 
1907  and  the  assessed  value  is  $97,233,693 
greater,  due  to  the  development  of  new 
ore  bodies  and  increased  tonnages  discov- 
ered in  mines  already  operating. 


The  problem  of  equality  of  Taxation  in 
Texas  is  thus  expressed  by  a  local  ob- 
server : — 

Probably  no  state  in  the  union  is  more 
backward  with  regard  to  assuring  equal 
and  equitable  taxation  than  Texas.  Art.  8, 
Sec.  1  of  the  state  constitution  provides 
that  "  Taxation  shall  be  equal  and  uni- 
form. All  property  in  this  state,  whether 
owned  by  natural  persons  or  corporations, 
other  than  municipal,  shall  be  taxed  in 
proportion  to  its  value,  which  shall  be 
ascertained  as  may  be  provided  by  law." 
But  no  machinery  has  been  created  by  the 
legislature  to  put  this  constitutional  pro- 
vision into  practical  effect.  There  is  a 
uniform  rate,  of  state  taxation  but  such 
diversity  exists  by  reason  of  non-uniform- 
ity with  respect  to  valuation,  that  the  real 
intent  of  the  constitutional  provision  is  in 
effect  nullified. 

No  legislation  has  been  enacted  creating 
a  tax  commission  or  state  board  of  equal- 
ization with  authority  to  equalize  local 
assessments.      In  place  thereof,  there  are 


hundreds  of  independent  local  assessment 
tribunals  in  the  state,  whose  assessments 
are  final  except  for  appeal  to  the  courts 
whose  action  is  too  slow  and  conservative 
to  remedy  the  evils  of  inequalities  of  as- 
sessment. 

The  result  is  that  the  progressive  com- 
munities in  the  state,  such  as  Dallas,  San 
Antonio,  Galveston  and  El  Paso,  which 
have  raised  their  assessments  for  local 
purposes,  such  as  better  roads  and  schools, 
have  thereby  penalized  themselves  as  com- 
pared with  less  progressive,  low-valuation 
localities,  because  the  state  tax  rate  is  the 
same  for  each  dollar  of  assessed  valuation 
as  determined  by  the  local  tax  tribunals. 

This  inequality  in  the  burden  of  state 
taxes  has  necessarily  increased  with  the 
rise  in  the  cost  of  state  government  during 
the  last  few  years,  particularly  so  in  Texas 
because  of  its  numerous  independent  state 
bureaus  and  the  lack  of  a  good  budget 
system.  It  is  very  probable  that  the  state 
expenditures  will  continue  to  increase,  as 
there  is  distinct  need  for  more  educational 
institutions  and  insane  asylums  in  Texas 
and  for  the  expansion  of  the  work  of  vari- 
ous state  departments.  Considerable  re- 
trenchment could  be  effected  through  the 
elimination  of  superfluous  state  employes, 
but  should  be  accompanied  by  salary  in- 
creases for  those  that  remain,  which  would 
increase  efficiency  but  offset  the  saving  due 
to  reduction  in  the  personnel.  For  ex- 
ample, the  salaries,  particularly  of  the  state 
officials,  are  disgracefully  low  for  a  large 
state  such  as  Texas.  The  Governor  re- 
ceives $4,000  per  annum,  the  Treasurer 
$2,000,  and  the  salaries  of  the  other  offi- 
cials are  in  proportion. 

The  present  and  prospective  situation 
have  therefore  induced  considerable  agita- 
tion in  some  of  the  higher  assessed  local- 
ities for  reform  tax  legislation.  The  re- 
form movement  aims  at  centralized  equal- 
ization as  a  minimimi.  It  has  been  and 
will  continue  to  be  opposed  by  those  com- 
munities which  have  benefited  at  the  ex- 
pense of  others  through  the  present  chaotic 
condition.  The  campaign  to  be  waged 
will  be  for  the  creation  of  a  central 
authority  to  compel  every  county  to  bear 
its  fair  share  of  state  taxes.  It  will  be 
directed  principally  toward  the  election  in 
1920  of  legislators  pledged  to  tax  reform 
legislation. 

There  is  some  sentiment  also  for  change 
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in  the  direction  of  more  complete  separa- 
tion of  the  sources  of  state  and  local  rev- 
enues. Former  Comptroller  Terrell  is  re- 
ported to  be  in  favor  of  this  plan.  But 
the  state  government  of  Texas  is  extrava- 
gant enough  already  without  a  complete 
separation  of  state  and  local  sources  of 
revenue. 

A  proposed  step  in  the  direction  of  tax 
reform  was  suggested  in  a  bill  before  the 
last  legislature  which  failed  to  pass.  It 
made  special  provision  for  the  taxation 
of  the  intangible  assets  and  properties 
of  oil  refining,  packing  house  and  various 
public  service  corporations  doing  business 
in  Texas  with  annual  gross  receipts  in  ex- 
cess of  $100,000  and  crude-petroleum- 
producing  companies  with  gross  receipts  in 
excess  of  $50,000.  The  bill  also  provided 
for  a  state  tax  board  of  three,  to  consist 
of  the  comptroller,  the  secretary  of  state 
and  a  state  tax  commissioner,  ex-officio 
President  of  the  board,  to  be  appointed  by 
the  Governor,  and  a  limited  number  of 
subordinates.  Each  company  coming  with- 
in the  provisions  of  the  law  was  to  be 
required  to  make  an  annual  report  to  the 
board  which  was  to  determine  the  value  of 
the  intangibles  within  the  state  upon  the 
basis  of  the  true  value  of  the  capital  lia- 
bilities, i.  e.  stocks  and  bonds  applicable 
to  property  within  the  state,  after  deduct- 
ing therefrom  the  true  value  of  owned 
tangible  property  within  the  state,  unless 
evidence  or  information  before  the  board 
made  it  appear  unjust  to  do  so.  The 
board  was  to  have  authority  to  use  other 
methods  if  facts  supporting  a  different 
assessment  were  presented. 

The  value  of  the  intangibles  so  deter- 
mined was  to  be  apportioned  by  the  board 
among   the  various  counties.      For  pu])lic 


service  corporations  such  as  railroads,  tele-  ^ 
graphs,  telephones  and  pipe  lines,  the  ap-  I 
portionment  was  to  be  made  upon  the  basis  1 
of  the  line  or  lines  in  each  county. 

This  assessment  of  intangible  property 
was  to  be  the  basis  of  an  ad  valorem  tax 
to  be  paid  both  to  the  state  and  the  vari- 
ous counties  by  the  assessed  companie5. 
Such  assessment  was  to  be  added  without 
review  by  the  local  authorities,  to  the  value 
of  the  tangible  property  determined  by 
them,  and  taxed  at  the  same  rates  of  tax. 
It  was  to  take  the  place  of  all  other  taxefc 
upon  the  intangibles  and  gross  receipts  of 
the  corporations  coming  within  the  terms 
of  this  bill. 

The  board  was  also  to  be  given  the 
duty  and  power  to  obtain  any  information 
to  aid  in  securing  compliance  with  any 
present  or  future  state  revenue  act;  to 
study  the  tax  systems  of  other  states  and 
make  recommendations  for  further  tax 
legislation  in  Texas;  to  report  to  the 
legislature  upon  the  state  revenues;  to 
consult  with  and  advise  the  Governor  with 
regard  to  tax  matters,  and  render  an  an- 
nual report  to  him. 

On  account  of  a  deficiency  in  the  state 
revenues  and  because  of  the  necessity  for 
tax  reform,  the  bill  contained  an  emer- 
gency provision,  but  nevertheless  failed  to 
pass.  It  would  have  meant  a  step  in  the 
right  direction  if  properly  administered. 
Even  though  this  measure  failed,  it  is  to 
be  hoped  that  the  reform  now  being  urged 
will  eventuate  ultimately  in  rescuing  Texa.s 
from  the  chaotic  condition  with  respect  to 
taxation  with  which  the  state  now  labors. 
It  remains  for  the  legislature  to  exercise 
its  function  of  providing  a  system  of  just 
tax  legislation  as  imposed  upon  that  body 
by  the  state  constitution. 


MUNICIPAL  BONDS 

An  address  delivered  by  Wm.  Henry  H  lyt,  of  New  York,  at  the  14th  annual  convention  of  the  League 
of  Virginia  Municipalities,  in  Danville,  Va.,  on  September  23,  1919 


It  has  often  occurred  to  me  that  if  some 
of  the  remarkable  efforts  made  in  recent 
years  to  improve  the  form  of  government 
of  our  municipalities  had  been  directed  to 
the  making  known  and  prescribing  of 
sound  municipal  administrative  methods, 
we  would  have  seen  a  greater  increase  in 


the  practical  efficiency  of  municipal  gov- 
ernment. I  do  not  mean  to  sugge.st  that 
these  efforts  have  not  been  justified  by  the 
results,  for  it  is  undeniable  that  the  recent 
structural  changes  in  municipal  organiza- 
tion by  the  adoption  of  the  commission 
form  of  government,  the  city  manager  plan. 
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and  otherwise,  have  tended  to  make  muni- 
cipal practice  conform  to  municipal  science. 
My  point  is  that  due  recognition  has  not 
lK;en  given  to  the  importance  of  efforts  to 
attain  this  end  more  directly  by  legislation 
requiring  certain  principles  and  methods 
to  be  observed,  especially  in  conducting  the 
financial  affairs  of  municipalities. 

We  cannot,  of  course,  hope  to  make 
municipal  officials  wise  or  honest  by  legal 
machinery.  As  the  governor  of  Pennsyl- 
vania said  the  other  day  in  speaking  of  the 
proposed  new  city  charter  for  Philadelphia, 
a  charter  direct  from  heaven  will  not  bring 
good  government  unless  the  people  elect 
the  right  kind  of  men  to  office.  Moreover, 
charter  provisions  designed  to  prevent  bad 
men  from  doing  bad  things  sometimes  pre- 
vent good  men  from  doing  good  things. 
On  the  other  hand,  a  good  charter  fur- 
nishes an  opportunity  and  a  guide  for  good 
government,  and  restrictive  provisions  may 
generally  be  so  dra\vn  as  to  prevent  abuses 
of  power  and  at  the  same  time  permit  effi- 
cient use  of  power.  The  real  problem  is 
to  avoid  unnecessary  rigidity  or  particular- 
ity in  laying  down  rules  and  prescribing 
methods  of  procedure. 

There  are  certain  general  principles  and 
methods  of  financial  administration  which 
all  cities  should  adopt  and  which,  I  believe, 
should  be  embodied  in  a  general  adminis- 
trative code  for  all  cities  in  the  state.  I 
wish  to  call  your  attention  to  the  provisions 
which  such  a  code  should  contain  in  regard 
to  the  issuance  and  payment  of  municipal 
bonds. 

Of  all  the  powers  generally  conferred  by 
law  on  a  municipal  corporation,  none  is 
more  likely  to  be  misused  than  the  power 
to  raise  money  by  issuing  bonds  payable  in 
the  distant  future.  For  example,  muni- 
cipal officials  often  have  a  propensity  for 
keeping  down  the  tax  rate  while  they  are  in 
office  by  issuing  long-term  bonds  for  cur- 
rent expenses ;  and  taxpayers  of  the  present 
are  often  quite  willing  to  shift  their  bur- 
dens to  taxpayers  of  the  future.  The  seri- 
ous consequences  of  such  abuses  are  ob- 
vious. The  courts  therefore  generally  hold 
that  the  power  to  issue  bonds  is  not  to  be 
implied,  but  must  rest  upon  an  express 
grant  by  the  legislature;  and  the  legisla- 
ture generally  safeguards  the  exercise  of 
the  power  by  numerous  restrictions.  Some- 
times these  restrictions  fail  to  deal  with 
fundamental  matters.     Sometimes  they  are 


unnecessarily  restrictive.  Sometimes  they 
are  so  complicated  or  couched  in  such  un- 
certain terms  that  great  difficulties  arise  in 
determining  whether  the  law  has  been 
complied  with. 

The  general  municipal  administrative 
code  to  which  I  refer  should,  in  my  opin- 
ion, permit  the  issuance  of  bonds  for  the 
purpose  of  financing  any  capital  expendi- 
ture which  the  city  is  authorized  by  law 
to  make,  and  should  permit  the  borrowing 
of  money  in  anticipation  of  the  sale  of  the 
bonds,  provided  the  bonds  have  first  been 
authorized  by  appropriate  proceedings  of 
the  city.  Many  years  ago,  as  a  result  of 
reckless  issuing  of  bonds  by  states  and 
municipalities  in  this  country  for  aiding 
railroad  and  canal  companies,  the  view 
prevailed  in  some  quarters  that  bonds  were 
not  legitimate  instruments  for  financing  the 
needs  of  local  governments,  and  should  be 
prohibited.  One  of  the  few  surviving  re- 
minders of  this  idea  is  a  provision  in  the 
constitution  of  Arkansas  which  prohibits 
municipal  bond  issues  in  that  state.  An- 
other is  the  prohibition  of  municipal  aid  to 
private  corporations,  to  be  found  in  most 
of  our  state  constitutions.  Today,  the 
opinion  is  practically  unanimous  that  the 
power  to  issue  bonds  for  municipal  pur- 
poses is  absolutely  necessary. 

Although  I  favor  a  broad  grant  of 
power  to  issue  bonds  for  all  capital  expen- 
ditures, that  is  to  say,  for  public  improve- 
ments having  a  period  of  usefulness  ex- 
tending into  future  years,  because  the 
future  will  derive  benefits  from  the  im- 
provements and  therefore  may  fairly  be 
charged  with  a  part  of  the  cost,  I  believe 
that  as  a  general  rule  the  power  should  be 
exercised  only  in  the  case  of  extraordinary 
expenditures,  and  not  in  the  case  of  an- 
nually recurring  expenditures  of  regular 
amounts,  even  though  they  are  permanent 
improvements  such  as  street  paving,  sew- 
ers, school  buildings,  etc.  For  example,  if 
a  city  spends  $25,000  every  year  for  school 
buildings,  and  raises  the  money  by  an  issue 
of  long-term  bonds,  the  time  may  arrive 
Avhen  the  interest  and  sinking  fund  charges 
will  amount  to  more  than  $25,000  per  an- 
num, and  it  would  be  a  good  deal  cheaper 
to  finance  the  improvements  by  current 
taxes.  This  is  the  situation  in  New  York 
City  today,  and  it  is  largely  responsible 
for  the  "  pay-as-you-go  "  policy  adopted  in 
1914  pursuant  to  an  agreement  with  the 
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bankers  of  the  city.  But  New  York  found 
it  necessary  to  modify  the  policy.  Else- 
where, I  think,  this  very  interesting  prob- 
lem should  be  left  to  the  judgment  of  the 
city  officials. 

The  general  law  I  suggest  should,  in 
the  second  place,  limit  the  life  or  term  of  a 
bond  issue  to  the  probable  period  of  use- 
fulness of  the  improvement  for  which  the 
bonds  are  issued,  such  a  period  to  be  de- 
termined by  the  local  authorities,  but  to  be 
within  certain  maximum  periods  to  be  pre- 
scribed by  the  act  for  particular  classes  of 
improvements.  There  is  a  very  large 
amount  of  outstanding  municipal  debt  in- 
curred for  improvements  whose  usefulness 
is  past  and  gone.  In  principle,  this  is  the 
same  as  issuing  bonds  for  current  expenses. 
There  was  a  time,  it  was  said,  when  New 
York  did  such  things  as  issuing  50-year 
bonds  to  put  manure  in  the  parks.  Today 
40-year  bonds  for  10-year  roads  are  com- 
mon. Bonds  for  roads  should  never  run  so 
long  as  40  years. 

Owing  to  the  difficulties  of  determining 
the  probable  period  of  usefulness  of  any 
given  improvement,  difficulties  will  arise 
in  the  application  of  the  principle  that  the 
life  of  the  bonds  should  not  exceed  the  life 
of  the  improvement.  But  engineers  are 
able  to  make  a  much  more  accurate  estimate 
of  the  period  of  usefulness  than  might  be 
supposed.  Of  course  the  period  may  de- 
pend upon  such  factors  as  the  amount  of 
traffic  on  a  certain  street,  in  the  case  of 
street  paving,  and  upon  other  circum- 
stances peculiar  to  the  particular  case,  and 
for  that  reason  it  is  impossible  to  determine 
the  period  by  an  act  of  the  legislature 
which  does  not  deal  with  particular  cases. 
On  the  other  hand,  if  the  statute  does  not 
at  least  fix  a  maximum  period,  municipal 
officials  may  abuse  their  powers.  The 
Massachusetts  municipal  indebtedness  act 
of  1913,  which,  when  it  was  enacted,  was 
generally  regarded  as  the  best  municipal 
bond  act  in  the  United  States,  enumerates 
various  classes  of  improvements  for  which 
bonds  may  be  issued  and  prescribes  the  max- 
imum term  for  which  bonds  for  each  class 
may  run.  The  periods  are  unusually  short, 
and  are  well  within  what  anyone  would 
consider  to  be  the  probable  period  of  use- 
fulness of  the  improvement.  The  New 
Jersey  bond  act  of  1916  and  the  North 
Carolina  Municipal  Finance  act  of  1917 
also  contain  schedules  fixing  the  maximum 


term  of  the  bonds  for  each  class  of  im- 
provement. In  these  acts  the  classification 
of  improvements  is  very  minute.  For  ex- 
ample, several  different  kinds  of  street  pav- 
ing material  are  mentioned,  and  a  different 
period  is  assigned  to  each  kind.  Those 
acts  further  require  as  a  part  of  the  pro- 
cedure for  issuing  bonds  that  the  governing 
body  of  the  municipality  shall  determine 
and  declare  what  in  its  judgment  is  the 
probable  period  of  usefulness,  and  the 
bonds  must  mature  within  the  period  so 
declared,  as  well  as  within  the  maximum 
period  shown  by  the  schedule  in  the  statute. 
The  New  Jersey  act  permits  the  governing 
body  to  leave  this  question  of  the  probable 
period  of  usefulness  to  the  municipal  en- 
gineer. The  Norfolk  charter  of  1918, 
which,  with  the  three  other  statutes  I  have 
mentioned,  is  perhaps  the  most  carefully 
drawn  legislation  in  this  country  regulating 
municipal  bond  issues,  requires  the  deter- 
mination to  be  made  by  the  city  engineer. 
In  other  respects  Norfolk  follows  the  New 
Jersey  and  North  Carolina  plan.  In  Eng- 
land the  central  administrative  body  known 
as  the  local  government  board  makes  the 
determination  of  the  probable  period  of 
usefulness.  The  English  practice,  and  also 
the  New  Jersey  and  North  Carolina  stat- 
utes and  the  Norfolk  charter,  permit  a 
single  issue  of  bonds  for  several  different 
improvements  having  different  periods  of 
usefulness.  In  such  cases,  the  average  of 
the  different  periods  is  ascertained,  taking 
into  consideration  the  amount  of  bonds  to 
be  issued  for  each  different  kind  of  im- 
provement, and  the  bonds  are  required  to 
mature  within  such  average  period.  If, 
for  example,  it  is  proposed  to  issue  $150,- 
000  of  bonds,  of  which  $50,000  are  for  10 
years  street  paving  and  $100,000  for  40- 
year  parks,  the  average  period  woixld  be 
30  years,  ascertained  as  follows : 

Years     Amnunt 
10  X    50  ^    500 
40  X  *oo  =  4000 

150      )450o(30 

In  my  opinion  the  general  law  should, 
in  the  third  place,  require  all  municipal 
bond  issues  to  mature  in  annual  scries  or 
instalments,  and  should  abolish  the  sinking- 
fund  system  for  future  bond  issues.  The 
cost  to  the  community  of  issuing  serial 
bonds  is  exactly  the  same  as  the  cost  of 
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issuing  so-called  "straight"  or  "sinking" 
fund  bonds,  maturing  all  at  one  time,  pro- 
vided the  sinking  fund  earns  interest  at 
the  same  rate  that  the  bonds  bear.  But  in 
point  of  fact  municipal  sinking  funds  are 
not  usually  maintained  as  they  should  be, 
and  it  has  seemed  to  be  impossible  to  pre- 
vent mismanagement  and  losses  of  such 
funds.  Again  and  again  the  absence  or 
insufficiency  of  the  sinking  fund  makes  it 
necessary  to  refund  the  bonds  at  maturity 
and  to  postpone  the  payment  of  the  debt  to 
a  date  long  after  the  expiration  of  the  life 
of  the  improvement  for  which  it  was  in- 
curred. Bond  dealers  and  investors  now 
understand  serial  bonds  and  look  upon 
them  with  favor.  It  is  noteworthy  that 
Massachusetts,  New  Jersey  and  North 
Carolina  require  all  city  bonds  to  be  issued 
on  the  serial  plan. 

In  the  fourth  place,  the  administrative 
code  should  not  only  insure  the  final  pay- 
ment of  new  bond  issues  at  maturity  by  re- 
quiring serial  payments,  but  should  provide 
a  definite  plan  for  establishing  and  main- 
taining sinking  funds  for  old  "  straight  " 
bonds.  This  could  be  done,  as  it  is  done 
in  New  Jersey,  by  placing  municipal  sink- 
ing funds  in  the  hands  of  a  local  sinking- 
fund  commission  independent  of  the  local 
authorities,  by  creating  a  new  state  officer 
to  supervise  the  maintenance  and  adminis- 
tration of  sinking  funds,  and  by  requiring 
municipalities  to  make  certain  annual  con- 
tributions to  their  sinking  funds.  It  would 
be  impracticable  in  many  cases  to  make 
good  the  present  deficits  in  sinking  funds, 
due  to  mismanagement  and  losses  in  the 
past.  The  tax  burden  would  be  too  heavy, 
and  refunding  must  be  allowed  to  some 
extent.  But  there  is  no  reason  why  the  an- 
nual sinking-fund  contribution  should  not 
be  at  least  equal  to  the  amount  which,  if 
contributed  annually  from  the  original  date 
of  issue  of  the  bonds  to  the  date  of  matur- 
ity, would  amortize  the  bonds,  assuming 
that  the  sinking  will  earn  3^^  or  4  per 
cent  per  annum,  compounded  annually. 

The  fifth  main  provision  to  be  embodied 
in  the  proposed  general  law,  unless  it  be 
embodied  in  the  state  constitution,  should 
limit  the  aggregate  amount  of  the  city's 
bonds  to  some  fixed  percentage  of  the  as- 
sessed valuation  of  taxable  property  in  the 
city.  Nearly  all  of  our  states  prescribe 
debt  limits  of  this  kind.  They  are  intended 
to    safeguard    taxpayers    against    unduly 


burdensome  taxes,  and  in  many  instances 
they  have  proved  to  be  very  effective.  Be- 
fore such  limits  were  devised,  there  were 
municipalities  which  piled  up  debts  of  such 
great  magnitude  that  more  or  less  success- 
ful attempts  were  made  to  escape  payment, 
by  means  of  compromise  with  creditors, 
repeal  of  charters,  resignation  of  officials, 
and  otherwise.  The  cases  of  Watertown  in 
Wisconsin,  several  counties  in  Missouri, 
Elizabeth  and  Rahway  in  New  Jersey, 
Memphis  in  Tennessee,  and  Mobile  in  Ala- 
'bama,  are  notable  examples.  But  it  must 
be  conceded  that  limitations  of  tlie  amount 
of  public  debt  by  reference  to  the  assessed 
value  of  taxable  property  are,  at  best,  arbi- 
trary and  clumsy  expedients.  In  theory, 
there  is  no  such  thing  as  a  fixed  or  abso- 
lute limit  to  the  amount  of  debt  a  munici- 
pality may  incur,  and  no  such  thing  as  an 
absolute  maximum  ratio  of  a  municipal  debt 
to  property  values.  Hence  those  debt 
limitations  sometimes  operate  to  prevent 
the  making  of  public  improvements  which 
ought  to  be  made.  The  difficulties  of  fix- 
ing an  arbitrary  legal  limit  are  shown  by 
the  great  differences  in  the  limits  pre- 
scribed by  the  different  states.  Moreover, 
the  assessed  value  of  taxable  property  is  an 
unsatisfactory  basis  for  a  debt  limit,  be- 
cause it  may  be,  and  at  times  has  been,  in- 
creased merely  for  the  purpose  of  expand- 
ing the  debt  limit,  and  because  the  ratio  of 
assessed  value  to  actual  value  differs  in  dif- 
ferent taxing  districts.  On  the  other  hand, 
inasmuch  as  these  debt  limitations  have  the 
merit  of  being  effective  when  the  limit  is 
not  too  high,  and  no  other  expedient  has 
yet  be  shown  to  be  equally  satisfactory,  it 
is  generally  held  that  they  should  be  con- 
tinued. Some  day  we  may  be  able  to  deal 
with  the  matter  in  more  scientific  fashion 
by  establishing  central  administrative  bod- 
ies with  powers  like  the  local  government 
board  of  England,  including  the  power  to 
pass  upon  the  expediency  of  municipal 
bond  issues,  but  up  to  the  present  this  has 
been  deemed  impracticable  here.  In  my 
opinion  a  10  per  cent  debt  limit,  that  is  to 
say,  a  limitation  of  debt  to  10  per  cent  of 
the  taxable  values,  with  a  provision  ex- 
empting bonds  for  self-sustaining  muni- 
cipal enterprises,  is  very  liberal.  I  believe 
that  the  18  per  cent  limit  in  the  Virginia 
constitution  would  be  too  high  were  it  not 
for  the  fact  that  it  is  very  difficult  to  ex- 
clude bonds  for  self-sustaining  enterprises 
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from  the  operation  of  the  limit.  I  am  also 
inclined  to  the  view  that  the  debt  limit 
bhould  be  a  territorial  limit  and  not  merely 
a  limit  upon  the  debt  which  any  one  polit- 
ical subdi\'ision  within  a  given  territory 
may  incur.  Under  the  ordinary  debt  limi- 
tation, any  number  of  political  subdivis- 
ions may  occupy  the  same  territory,  and 
each  may  incur  debt  up  to  the  limit.  Soutli 
Carolina  furnishes  an  interesting  excep- 
tion. There  they  have  an  8  per  cent  limit 
for  a  city  and  a  15  per  cent  limit  for  the 
territory  embracing  the  city. 

The  sixth  provision  which  I  would  put 
in  the  general  law  for  Virginia  municipal- 
ities would  be  one  making  all  municipal 
bonds  direct  and  general  obligations  of  the 
municipality  and  payable  out  of  taxes 
levied  upon  all  taxable  property  in  the 
municipality,  without  regard  to  any  tax 
limit  prescribed  by  law.  Limit  the  power 
to  incur  debt,  but  not  the  power  to  pay 
debt.  Every  limitation  of  the  power  to  pay 
will  be  reflected  in  the  market  price  of  the 
bonds,  and  municipalities  will  find  it 
cheaper  in  the  end  to  secure  the  payment 
of  their  bonds  by  the  pledge  of  a  sufficient 
tax,  even  though  it  is  proposed  to  use 
.special  funds  other  than  general  taxes  to 
pay  them. 

Constitutional  and  statutory  provisions 
frequently  limit  the  rate  of  all  taxes  to  a 
certain  percentage  of  the  assessed  valua- 
tion of  taxable  property  in  the  taxing  dis- 
trict, or  to  a  certain  percentage  of  the 
amount  of  taxes  levied  in  a  previous  year. 
These  tax  limits  are  designed  to  accom- 
plish the  same  general  purposes  as  the 
debt  limits  to  which  I  have  referred,  and 
they  are  open  to  the  same  objections.  In 
this  connection  it  is  interesting  at  this  day 
to  read  the  criticisms  made  in  1877  by  a 
commission  appointed  in  New  York  to  de- 
vise a  plan  for  the  government  of  cities  in 
that  state.  The  report  of  the  commission 
says :  "  Hopeless  of  finding  any  other 
method  of  arresting  the  increase  of  debt 
and  taxation  of  cities,  some  have  proposed 
that  the  increase  of  debt  beyond  a  certain 
prescribed  amount  should  be  a])Solutely 
])rohibited  and  taxation  limited  to  a  speci- 
fied ratio.  .  .  .  vSuch  restrictions  do  not 
attempt  to  prevent  wastefulness  or  em- 
bezzlement of  the  public  funds  in  any 
other  way  than  by  limiting  the  amount  of 
the  funds  subject  to  depredation.  The 
effect  of  such  measures  would  simply  be  to 


leave  the  public  necessities  without  ade- 
quate provision."  A  discussion  of  the  ex- 
pediency of  limitations  upon  the  amount 
of  taxes  levied  for  purposes  other  than  the 
payment  of  municipal  bonds  would  be  out- 
side the  scope  of  this  paper.  I  am  advo- 
cating the  abolition  of  tax  limits  only  to  the 
extent  that  they  affect  taxes  to  pay  bonds. 
In  support  of  that  proposition  I  maintain, 
first,  that  the  good  to  be  derived  from 
limitations  of  the  power  to  levy  taxes  to 
pay  bonds  is  outweighed  by  the  harm  they 
do  to  the  credit  of  the  municipality,  and, 
second,  that  a  better  way  to  prevent  op- 
pressive taxation  for  the  payment  of  bonds 
is  to  limit  the  amount  of  the  bonds  by 
means  of  a  debt  limit.  The  practical  dan- 
ger of  such  tax  limits  is  illustrated  by 
numerous  cases  in  which  the  limit  has  ren- 
dered municipal  bonds  wholly  or  partially 
uncollectable.  For  example,  Alabama  has 
a  constitutional  tax  limit  from  which  taxes 
for  the  payment  of  bonds  are  not  excepted. 
About  20  years  ago  the  holders  of  bonds  of 
the  city  of  Birmingham  settled  their  claims 
against  the  city  for  about  66  cents  on  the 
dollar,  because  the  city  could  not  pay  the 
bonds  owing  to  the  tax  limit.  At  the  time 
the  bonds  were  issued  it  was  believed  that 
the  limit  was  sufficiently  high  to  render 
them  safe  investments.  The  difficulty  in 
selling  new  municipal  bond  issues  when 
there  is  any  tax  limit  which  might  affect 
the  payment  of  the  bonds  is  shown  by  the 
experience  of  numerous  municipalities, 
especially  in  the  south  and  west.  Even  in 
Ohio,  although  their  so-called  Smith  one- 
per-cent  tax-limit  law  attempts  to  reverse 
the  usual  rule  that  taxes  for  operating  ex- 
])enses  shall  have  priority  over  taxes  for 
the  payment  of  debts,  large  and  wealthy 
cities  have  found  that  bond  dealers  sub- 
mitting bids  for  the  purchase  of  city  bonds 
make  allowance  for  the  possibility  of 
trouble  arising  by  reason  of  the  tax  limit. 
Tn  Virginia,  a  lawyer  passing  upon  the 
legality  of  county,  city,  town  or  school 
district  bonds  occasionally  encounters  one 
of  these  tax  limits  which  affect  taxes  for 
])onds. 

On  the  question  whether  the  approval  of 
the  voters  or  taxpayers  of  a  city  should  be 
required  for  the  issuance  of  bonds  there  is 
a  conflict  of  opinion.  The  South  Carolina 
constitution  requires  a  petition  of  a  major- 
ity of  the  freeholders  of  the  city  and  a  vote 
of  the  people  at  an  election  as  conditions 
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precedent  to  issuing  bonds.  On  the  other 
hand,  in  New  York,  at  least  in  the  larger 
communities,  the  city  authorities  are  vested 
with  complete  power  and  authority.  Be- 
tween these  two  extremes  is  the  Pennsyl- 
vania plan,  which  permits  the  city  author- 
ities to  incur  debt  up  to  two  per  cent  of 
the  assessed  valuation  without  a  popular 
vote,  but  requires  a  vote  on  larger  amounts. 
I  am  personally  of  the  opinion  that  the 
assent  of  the  voters  for  bond  issues  is 
rarely  of  much  value.  People  do  not  ordi- 
narily take  much  interest  in  bond  elec- 
tions, and  those  who  do  are  usually  as 
prone  as  the  municipal  officials  to  shift  the 
tax  burden  to  the  future  when  public  im- 
provements are  wanted.  Sometimes  the 
matter  is  viewed  by  the  voters  entirely  from 
the  standpoint  of  partisan  politics.  I  think, 
on  the  whole,  that  a  better  plan  is  that 
embodied  in  the  general  bond  acts  of  New 
Jersey  and  North  Carolina,  under  which 
no  election  is  necessary  unless  within  a 
certain  time  after  the  passage  and  pub- 
lication of  a  bond  ordinance  a  certain  per- 
centage of  the  voters  file  a  petition  for  a 
referendum. 

These  are  the  fundamental  propositions 
relating  to  municipal  bonds  which  I  believe 
should  be  embodied  in  a  general  adminis- 
trative code  for  all  Virginia  cities.     The 


act  should  also  provide,  among  other 
things,  for  the  control  of  expenditures  for 
current  expenses  by  means  of  an  annual 
budget,  and  should  carefully  regulate  the 
borrowing  of  money  in  anticipation  of  the 
collection  of  current  taxes.  We  are  all 
familiar  with  the  practice  of  bequeathing 
a  floating  debt  for  current  expenses  to  suc- 
ceeding city  administrations  until  the  debt 
becomes  so  large  that  it  is  impracticable  to 
retire  it  by  means  of  taxes  in  any  one  year, 
and  nothing  can  be  done  except  to  fund  it 
by  a  bond  issue. 

Nearly  all  of  the  provisions  to  which  I 
have  referred  have  been  embodied  in  the 
Massachusetts  municipal  indebtedness  act 
of  1915,  the  New  Jersey  general  bond  act 
of  1916  and  the  North  Carolina  municipal 
finance  act  of  1917.  There  is  no  similar 
statute  in  Virginia,  except  the  Norfolk 
charter  of  1918,  which,  of  course,  is  limited 
in  its  operation  to  one  particular  city. 

I  hope  that  the  league  of  Virginia 
municipalities  will  bring  about  the  pas- 
sage of  a  law  such  as  I  have  described. 
Besides  its  other  advantages,  such  a  law 
would  greatly  assist  municipal  officials  in 
issuing  bonds,  make  the  bonds  more  attrac- 
tive to  investors,  and  make  it  easier  for  the 
bonds  to  pass  examination  by  bond  lawyers. 
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From  the  time  when  the  possibility  of 
handling  forest  lands  to  produce  future 
crops  of  timber,  instead  of  stripping  and 
abandoning  them,  was  first  discussed  in 
this  country,  two  arguments  have  been  ad- 
vanced by  forest  owners  as  imposing  in- 
superable obstacles  to  the  undertaking  of 
forestry;  namely,  fire  and  taxes.  Lum- 
bermen in  Minnesota  and  elsewhere  ex- 
pressed themselves  as  desiring  to  maintain 
their  forest  lands  in  growing  timber,  but 
unfortunately  such  a  policy  required  in- 
vestments in  holding  land,  young  timber, 
etc.,  and  there  was  no  reasonable  chance 
of  realizing  on  this  investment  because  of 
the  certainty  of  destruction  by  fire,  or  con- 
fiscation by  taxation.  Therefore  they  were 
reluctantly  compelled  to  strip  the  land 
bare  and  let  it  bum. 

Foresters  met  this  challenge  by  under- 


taking to  provide  fire  laws  and  adminis- 
tration, and  the  time  is  approaching  when 
the  risk  of  destruction  by  fire  will  be 
brought  under  reasonable  control — it  never 
did  present  much  of  a  problem  in  hard- 
wood regions  of  farm  woodlots. 

At  the  same  time  the  question  of  refomi 
in  forest  taxation  was  taken  up,  but  here 
very  great  obstacles  were  encountered,  and 
up  to  the  present  time  no  general  solution 
has  been  reached,  nor  are  there  any  laws 
in  operation  which  have  become  generally 
used  or  promise  to  meet  the  situation. 

Yet  if  we  are  to  grow  forests  on  private 
lands,  the  "  risk  "  of  confiscatory  taxation 
must  be  met  or  else  it  will  continue  to  be 
cited  as  an  obstacle  which  prevents  the 
contemplation  of  forestry  by  land  owners, 
much  as  they  might  desire  to  practice  it. 

Is   the   present    system   of   taxation   an 
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obstacle  to  the  production  of  timber  on 
forest  lands?  Or  is  the  real  reason  for 
the  failure  to  put  these  lands  to  such  a 
use,  the  fact  that  the  owners  have  no  in- 
terest or  are  deterred  by  other,  quite  dif- 
ferent, factors?  The  main  reasons  why 
lands  are  not  devoted  to  growing  trees  are, 
that  Americans  as  a  class  do  not  under- 
stand the  business  of  forestry,  its  practice, 
its  economic  advantages  or  its  necessity  as 
a  measure  of  general  prosperity  and  public 
economy,  and  having  in  the  main  destroyed 
the  forest  capital  by  a  mistaken  policy  of 
clean  cutting,  are  loth  to  undertake  the 
restoration  of  the  business  by  the  time- 
consiuning  process  of  tree  planting  and 
growth — so  any  obstacle  looks  big  to  them 
and  taxation  becomes  a  serious  stumbling- 
block. 

Is  the  general  property  tax  a  burden 
sufficient  to  prevent  or  discourage  the  un- 
dertaking of  growing  crops  of  timber? 
This  is  a  very  different  problem  from  that 
presented  by  the  annual  tax  on  timber 
which  is  already  mature  and  fit  to  cut. 
Annual  taxes  on  standing  mature  timber 
tend  to  force  cutting.  But  mature  timber 
ought  to  be  cut — if  held  for  long  periods 
it  represents  an  economic  waste.  The 
community  is  deprived  of  the  use  of  wood, 
incurs  a  loss  of  wages,  industries  depend- 
ent on  wood  suffer,  and  a  form  of  capital 
which  represents  taxable  wealth  escapes  its 
just  burden  of  taxation.  This  is  especially 
true  since  virgin  timber  has  usually  cost 
the  owner  nothing  in  the  way  of  expense 
for  production  —  it  is  not  an  artificially- 
grown  crop — the  only  expense  is  fire  pro- 
tection, which  is  a  form  of  insurance  sim- 
ilar to  that  placed  on  any  property,  and 
taxes.  The  investment  of  capital  in  ma- 
ture timber  is  often  for  speculative  jjur- 
poses  with  no  thought  of  engaging  in 
forest  production.  It  is  true  that  large 
timber  operators  often  find  it  necessary,  in 
order  to  insure  a  supply  of  raw  material, 
to  acquire  a  twenty-year  supply  of  timber, 
the  taxes  on  which  may  prove  a  large  item 
of  expense.  When  this  supply  is  so  great 
as  to  require  fifty  years  to  remove  it,  the 
holding  can  be  considered  largely  as  purely 
speculative,  and  not  needed  for  the  con- 
duct of  a  normal  operation,  and  it  is  not 
good  public  policy  to  relieve  speculators 
of  a  just  burden  of  taxation  in  order  that 
they  may  realize  expected  profits  from 
which  the  community  gains  no  advantage. 


The  tendency  of  taxation  to  force  the  cut- 
ting of  timber  is  not  in  itself  the  evil  to 
be  met  —  this  problem  should  have  been 
solved  in  quite  another  way;  namely,  by 
retaining  the  ownership  of  these  large  tim- 
ber reserves  in  public  hands  as  was  done 
with  the  National  Forests. 

Another  reason  for  taxing  mature  tim- 
ber is  that  the  growth  in  virgin  timber  is 
negligible,  being  offset  by  decay  and  other 
natural  losses,  so  that  the  productive  capac- 
ity of  the  land  is  not  put  to  its  proper  use 
but  is  stagnant. 

A  final  reason  for  continuing  to  tax 
mature  timber  is  the  loss  in  public  rev- 
enues which  would  result  from  exempting 
such  property  from  taxation,  and  which 
would  tend  to  defeat  any  effort  to  bring 
about  such  an  exemption. 

The  arguments  of  owners  of  standing 
timber;  namely,  that  taxation  would  pre- 
vent their  utilizing  the  land  after  cutting, 
to  produce  new  crops  of  timber,  is  not  an 
argument  for  relief  from  proper  or  equi- 
table taxation  of  timber  already  grown. 

Is  there,  then,  still  a  problem  of  taxa- 
tion connected  with  timber?  There  is. 
The  admitted  fact  that  annual  taxes  on 
standing  timber  hastens  the  cutting  and 
makes  holding  unprofitable,  tending  to  in- 
crease the  cost  of  lumber,  acts  with  equal 
force  to  discourage  the  production  of  new 
crops.  Owners  and  operators  come  to  be- 
lieve that  if  taxes  on  standing  timber  are 
a  heavy  burden,  it  would  be  a  still  greater 
burden  on  land  devoted  to  forest  produc- 
tion, when  extended  over  the  long  period 
required  to  grow  a  crop.  And  they  are 
right. 

While  necessary  as  a  present-day  meas- 
ure of  revenue  production,  on  timber  pur- 
chased as  an  investment,  the  principle  of 
taxing  property  values  instead  of  income 
creates  this  undue  burden  of  taxation  just 
so  long  as  it  is  impossible  to  realize  the 
income  with  which  to  meet  this  tax.  This 
results  from  two  factors  —  first,  the  total 
tax  or  sum  of  taxes  paid  on  such  non- 
productive property  continually  increases 
with  the  period  of  holding,  which  explains 
ilie  difficulties  of  large  speculative  hold- 
ings. Second,  it  is  not  the  same  thing  to 
pay  out  a  given  sum  at  the  time  the  revenue 
is  realized  from  this  property  and  to  pay 
tliis  same  total  amount  at  periods  any- 
where from  one  to  forty  years  in  advance 
of  this  income.     In  the  latter  case  mathe- 
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maticians  compute  the  total  equity  at  com- 
|X)und  interest  and  for  periods  of  20  years 
or  more,  even  the  most  reasonable  rates  of 
interest  will  give  a  total  cost  of  from  three 
to  twenty  times  the  actual  cash  outlay. 

These  facts  are  well  known  to  investors 
and  while  the  purchaser  or  owner  of  ma- 
ture timber  has  the  opportunity  or  choice 
of  cutting,  no  such  choice  is  presented  to 
the  owner  of  land  and  growing  timber 
who,  in  order  to  get  revenue,  would  have 
to  go  out  of  business;  i.  e.,  sell  the  land 
itself.  It  is,  therefore,  perfectly  fair  to 
state  that  unless  a  different  system  of  taxa- 
tion is  applied  in  the  future  to  property 
represented  by  growing  timber,  few  will 
have  the  courage  to  attempt  the  undertak- 
ing or  to  cut  their  mature  timber  in  a 
maimer  so  as  to  secure  reproduction  by 
leaving  a  part  of  the  stand,  the  younger 
trees,  as  an  investment  in  forestry. 

Accepting  past  and  present  conditions  as 
a  necessity  does  not  mean  that  we  can 
ignore  future  conditions.  If  we  wish  to 
continue  to  have  timber  it  will  be  neces- 
sary to  grow  it.  Nature  unaided  will  not 
produce  the  goods.  There  is  not  time  to 
discuss  this  at  length,  but  the  statement  is 
ijased  on  wide  and  close  observation  ot 
the  conditions  in  which  cut-over  land  is 
left  after  logging,  with  no  thought  for  the 
fttture. 

It  is  therefore  the  absolute  duty  of  states 
to  provide  a  different  and  equitable  system 
of  taxation  for  timber.  This  need  has 
been  almost  universally  recognized  and 
nearly  every  eastern,  northern  and  prairie 
state  has  legislation  of  some  kind  intended 
to  encourage  the  growing  and  planting  of 
trees.  Yet  up  to  this  time  not  one  of  these 
laws  has  solved  the  problem  nor  do  any 
existing  laws  even  promise  to  accomplish 
the  needed  reform. 

Why  have  these  laws  failed  in  practice? 
The  answer  in  every  case  is,  that  they  have 
sought  to  create  special  conditions  or  ex- 
ceptions in  the  nature  of  privileges,  to  such 
owners  of  forest  lands  as  agree  to  carrj'' 
out  special  measures;  i.  e.,  practice  for- 
estry, and  have  never  attempted  to  create 
correct  conditions  applicable  to  all  tim- 
berland,  without  discrimination.  To  these 
.special  conditions  have  been  tied  numerous 
special  requirements  of  procedure,  or  red 
tape,  often  accompanied  by  a  burden  of 
inspection,  penalties  for  failure  to  comply, 
or  regulations  of  methods  of  management. 


The  cost  of  the  proposed  systems  to  the 
owner  far  exceeds  the  privileges  granted, 
and  the  cost  of  administration  by  the  state 
is  too  large  in  proportion  to  the  benefit 
derived. 

The  initial  mistake  was  to  grant  boun- 
ties, tax  rebates,  tax  exemptions,  or  low 
fixed  valuation  of  forest  lands  as  a  reward 
for  planting  or  growing  trees.  The  rea- 
sons for  failure  lie  in  the  general  system 
of  assessment  of  taxes.  Such  lands  seldom 
form  more  than  a  small  portion  of  any 
taxable  unit.  Local  assessors  resent  such 
exemptions,  and  nullify  their  effects  by 
adjusting  other  assessed  values  so  that 
there  is  no  saving  to  the  owner,  who  is 
put  to  the  trouble  of  complying  with  ad- 
ditional formalities  to  secure  a  fictitious 
gain.  The  general  underlying  principle  of 
such  laws  is  wrong,  for  if  we  are  seeking 
to  correct  an  injustice  or  inequity  in  tax- 
ing timber,  all  such  property  is  equally 
entitled  to  the  benefits  of  this  reform 
rather  than  to  attempt  to  set  up  an  elab- 
orate system  of  separating  sheep  from 
goats,  in  which  the  goats,  being  numer- 
ically superior,  will  ultimately  see  that  the 
special  privileges  are  wiped  out. 

Private  property  is  not  usually  taxed 
according  to  the  intention  of  the  owner  as 
to  its  future  use,  or  his  actual  method  of 
handling  it,  but  solely  on  the  basis  of  the 
material  values  present  Yet  every  law  for 
forest  tax  reform  has  disregarded  this  fun- 
damental fact,  probably  confusing  the  idea 
of  possible  public  benefits  with  that  of 
public  ownership  and  use. 

This  error  has  created  insuperable  diffi- 
culties, of  which  a  few  may  be  cited. 

1.  The  effort  to  fix  and  reduce  the  as- 
sessed value  of  forest  land 

a.  Has  required  classification  of  land 

1'  on  basis  of  intention  of  owner 
to  practice  forestry. 

2'  on  basis  of  suitability  of  the 
land  for  forestry. 

3'  on  basis  of  the  value  of  the  land, 
to  prevent  misuse  of  the  law  by 
speculators  to  avoid  taxation. 
(This  factor  has  caused  the 
vetoing  of  some  such  laws.) 

b.  Has  at  the  same  time  threatened  to 
so  reduce  local  revenues  that  its  final 
overthrow  would  follow  its  wide- 
spread application.  It  is  self-defeat- 
ing. 
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2.  The  effort  to  require  the  practice  of 
forestry  on  such  lands  as  a  condition  of 
receiving  this  privilege  has  required 

a.  The  parceling  of  holdings  into  sep- 
arate lots,  with  maps,  descriptions 
and  legal  forms,  special  blanks,  list- 
ings and  assessments. 

b.  Compulsory  expense  for  planting  or 
other  measures,  not  required  of  other 
forest  owners. 

c.  Special  provisions  for  penalties  in 
shape  of  back  taxes  on  withdrawals 
of  lands  from  the  special  class. 

d.  Limitation  of  maximum  areas  to  re- 
ceive the  supposed  ibenefits  of  tax 
reform. 

e.  Special  contracts  to  cover  the  obliga- 
tions incurred  by  state  and  owner. 

f.  Cumbersome  procedure  in  accounting 
and  in  payment  of  products  taxes. 

g.  Cumbersome  efforts  to  distinguish  be- 
tween age  classes  and  land  bearing 
mature  timber  versus  plantations, 
which   features  are   most   difficult   to 

administer  as  part  of  a  tax  system. 
h.  Burdensome    requirements    on    state 
foresters  in  the  line  of  inspection  of 
small   widely-scattered    tracts    to   see 
that  various  phases  of  the  law  rela- 
tion to  valuation,  practice  and  prod- 
ucts tax  are  carried  out,  for  which  if 
the  law  were  a  success,  these  officials 
would  have  absolutely  no  time  unless 
the  staff  were  increased. 
These  laws  all  attempt  to  shift  the  bur- 
den of  taxation,  either  to  other  land  owners 
or,  as  in  Pennsylvania,  to  the  state,  instead 
of   applying   a   universal   tax  reform   and 
permitting  the  operation  of  this  reform  to 
effect   such   improvement   as   other   condi- 
tions render  possible. 

What  we  need  is  a  plan  which  will  not 
only  remove  the  inequality  of  the  present 
system,  but  which  will  remove  it  on  timber 
as  a  class  of  property  throughout  the  state, 
i.  e.,  for  all  owners  of  timber.  There  are 
three  requirements  of  such  a  law. 

1.  All  forest  economists  are  agreed  that 
the  value  of  timber  should  be  separated 
from  that  of  land  for  purposes  of  taxation, 
and  that  the  timber  should  if  possible  be 
taxed  in  the  form  of  a  products  tax  when 
cut,  in  lieu  of  annual  taxes. 

2.  It  is  now  generally  agreed  that  local 
revenue  from  taxation  should  be  main- 
tained, and  the  products  tax  substituted 
gradually. 


3.  While  not  so  universally  conceded, 
the  writer  holds  that  virgin  timber  should 
continue  for  the  present,  to  bear  an  annual 
property  tax  and  that  the  reform  should 
apply  to  future,  artificially-grown  timber. 

The  law  which  comes  nearest  to  satisfy- 
ing these  requirements  is  that  of  Massa- 
chusetts. This  in  turn  was  based  on  the 
Connecticut  law. 

The  Connecticut  law  requires  the  valua- 
tion of  standing  merchantable  timber  sep- 
arate from  land — but  it  attempts  to  fix  the 
value  of  land  for  fifty  years  and  to  limit 
the  tax  rate  to  10  mills.  Then  to  avoid 
speculation,  it  limits  the  value  of  such 
lands  to  $25.00  per  acre.  Standing  timber 
is  taxed  annually  imtil  cut,  but  young  tim- 
ber will  pay  only  a  products  tax. 

Massachusetts  was  the  first  state  to 
establish  the  principle  that  no  effort  should 
be  made  to  fix  or  lower  the  assessed  value 
of  bare  land  or  land  separate  from  timber 
values.  After  separating  the  value  of  tim- 
ber, the  land  is  assessed  at  its  fair  value 
as  bare  land  and  pays  annual  taxes.  This 
value  may  be  adjusted  when  changing  eco- 
nomic conditions  make  it  necessary.  This 
brings  all  land,  of  whatever  character, 
value  or  location,  under  the  operation  of 
the  law,  provided  only  that  the  owner  de- 
sires to  take  advantage  of  it.  The  merits 
of  this  autonomous  or  universal  classifica- 
tion are 

1.  that  it  wipes  out  the  necessity  of  clas- 
sifying lands ; 

2.  that  it  insures  steady  and  continuou> 
local  revenues,  and  the  possibility  of 
adjustments  of  values; 

3.  that  it  does  away  with  the  false  prin- 
ciple of  special  privilege  in  assessed 
values  or  rates  of  taxation. 

The  abandonment  of  the  idea  of  limiting 
the  power  of  assessors  to  raise  land  values 
is  a  hard  point  to  concede  for  advocates  of 
forest  tax  reform.  But  it  is  the  first  step 
towards  any  lasting  progress,  and  must 
precede  the  educational  movement  which, 
will  be  needed  to  secure  equitable  valuation 
of  forest  land,  based  on  its  value  for  grow- 
ing timber.  If  assessors  can  so  easily  de- 
feat the  purpose  of  special  privileges,  the\' 
will  continue  to  show  a  certain  amount  of 
unfairness  in  valuing  lands  belonging  to 
different  owners,  —  but  it  will  be  much 
easier  to  correct  these  inequalities  when  all 
owners  of  forest  land  are  equally  inter- 
ested. 
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The  second  distinct  gain  which  the 
Massachusetts  law  presents  is  in  its  plan 
for  taxing  standing  timber.  In  elTect  this 
is  to  continue  the  annual  tax  on  the  pres- 
ent assessed  value  of  this  timber  until  it 
is  cut  or  destroyed,  but  to  arrange  for  the 
substitution  of  a  products  tax  in  place  of 
this  system,  as  soon  as  possible. 

For  this  purpose,  after  the  original  sep- 
aration of  assessed  value  into  land  and 
timber,  the  value  of  the  timber  cannot 
thereafter  be  increased.  But  as  fast  as  the 
timber  is  cut,  and  pays  a  products  tax,  this 
assessment  is  reduced.  The  basis  of  re- 
duction is  value,  not  quantity.  The  pur- 
pose is,  to  maintain  the  original  total  as- 
sessed value  of  the  property,  land  and 
timber,  thus  maintaining  the  town  revenue 
from  annual  taxes.  The  chief  merit  in  the 
law  is,  that  only  the  original  assessed  value 
of  timber  pays  this  annual  tax.  Growth 
in  value,  or  growth  in  volume,  is  not  so 
taxed.  Value  of  the  timber  cut  is  the  basis 
of  wiping  out  this  value  of  standing  tim- 
ber. So  that  if  any  such  increase  in  value 
or  growth  occurs,  it  is  not  necessary  to  cut 
all  of  the  timlier  in  order  to  do  away  for 
the  future  with  the  system  of  annual  taxes 
on  the  timber. 

Since  all  increases  in  assessed  valuation 
of  timber  are  prohibited,  the  owner  of  tim- 
ber who  manages  it  to  secure  growth,  or 
who  leaves  young  trees  or  a  part  of  the 
stand  for  forest  investments,  and  the  owner 
of  land  who  plants  it,  or  of  immature 
timber  who  protects  it,  is  assured  of  relief 
from  all  annual  taxes  on  standing  timber 
for  the  future.  He  does  not  pay  these 
taxes  on  any  timber  except  the  present 
value  of  his  present  mature  stock,  on  which, 
as  we  have  seen,  he  should  probably  pay 
in  any  case.  By  paying  on  this  value,  the 
town  revenues  are  absolutely  protected  for 
the  present  and  near  future.  It  is  an 
equitable  arrangement  for  the  taxpayer  and 
for  the  community. 

The  third  provision  of  the  Massachu- 
setts law  is  the  products  tax,  imposed  on 
timber  at  the  time  of  cutting.  In  this  law 
the  payment  of  this  tax  is  the  means  of 
securing  the  reduction  and  final  abatement 
of  the  annual  tax  on  standing  timber. 
This  would  appear  to  threaten  double  tax- 
ation. But  in  effect,  this  danger  is  done 
away  w-ith  by  fixing  the  amount  of  the 
tax.  This  law  increases  the  tax  1%  by 
five-year  periods  up  to  a  maximum  of  6% 


on  the  value  of  the  timber  on  the  stump 
at  time  of  cutting. 

The  justification  of  imposing  a  products 
tax  on  timber  which  has  been  paying  an- 
nual taxes  lies  in  this — that  the  owner  has, 
under  the  law,  been  protected  from  in- 
creased assessed  value  on  his  standing  tim- 
ber, and  can  therefore  predict  what  his 
taxes  on  this  timber  will  be,  and  that  actual 
increase  in  either  value  or  volume,  or  both, 
is  sure  to  occur,  which  will  not  be  taxed 
annually. 

The  real  purpose  of  imposing  the  prod- 
ucts tax  is  to  substitute  this  tax  eventually 
for  that  on  standing  timber  and  to  avoid 
the  impossible  condition  of  imposing  one 
kind  of  tax  on  a  part  of  the  timber  cut  in 
a  region  and  another  kind  on  the  remain- 
der. Young  timber  which  has  never  paid 
an  annual  tax  must  pay  a  products  tax 
when  cut.  It  is  impossible  to  separate  this 
timber,  physically,  from  timber  which  has 
borne  the  annual  tax.  But  it  is  a  very 
simple  thing  to  keep  account  of  the  orig- 
inal assessed  value  of  standing  timber  and 
wipe  out  this  value  on  the  payment  of 
products  taxes  from  any  timber  grown  on 
the  owner's  property.  When  this  process 
is  completed,  the  substitute  of  the  products 
tax  for  annual  taxation  is  complete  for 
that  property. 

This  Massachusetts  law  failed,  as  did 
its  predecessors,  not  because  these  prin- 
ciples were  unsound,  but  because  it  still 
retained  the  principles  of  classification,  and 
of  special  requirements  to  practice  forestry 
by  stocking  the  land  with  timber  together 
with  the  need  for  special  listing  and  rec- 
ords. Less  than  60  owners  have  availed 
themselves  of  it  in  five  years.  Even  this 
is  a  good  showing. 

If  we  can  accept  these  principles  as 
established,  there  then  remains  one  feature 
to  make  a  practicable  law — universal  ap- 
plication and  simplicity  of  procedure — the 
abandonment  of  special  classification  for 
timber  as  well  as  for  land  and  the  estab- 
lishment of  the  principle  of  taxing  timber 
as  such,  and  not  the  owner's  intentions. 
This  means  doing  away  with  the  imprac- 
tical features  of  the  law,  namely  the  special 
classification  of  lands  and  their  registra- 
tion, the  requirements  regarding  planting, 
etc.,  and  inspection  by  state  officials.  But 
does  this  leave  any  forestry? 

The  answer  is  that  forestry  will  never 
be  crammed  down  an  owner's  throat  by  a 
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tax  law.  Given  a  square  deal  in  taxation, 
the  owner  is  free  to  choose  Avhat  use  his 
land  is  to  be  put  to,  and  the  handicap 
against  forestry  is  removed.  This  should 
he  the  purpose  of  the  law  rather  than  a 
tliinly  disguised  attempt  to  cajol  occasional 
individuals  into  placing  themselves  under 
state  control. 

This  leaves  a  clear  field  for  educational 
forces  in  forestry-  or  even  for  measures  of 
necessarj-  regulation,  to  apply  to  all  alih-. 

Can  a  law  be  framed  which  can  be  ap- 
plied to  all  land  owners  within  a  reason- 
able period?  I  believe  it  can  if  we  do  not 
require  impossibilities.  To  accomplish  this 
we  must  depend  on  the  existing  local  ma- 
chinery^ and  make  its  requirements  such 
that  they  can  be  met  by  land  owners  and 
so  that  it  will  be  to  their  advantage  to  do 
so.     The  plan  proposed  is  as  follows: 

1.  Establish  by  law  the  principle  that 
after  passage  of  the  law,  all  lands  when 
re-assessed  for  taxation  must  have  the  value 
of  standing  timber  separated  from  that  of 
land. 

2.  Provide  that  the  value  of  standing 
timber  when  so  determined,  shall  not  at 
any  time  thereafter  be  re-assessed  or  in- 
creased. 

3.  Tliat  the  value  of  land,  separate  from 
that  of  standing  mature  timber,  shall  be 
that  of  similar  wild  or  unimproved  land 
in  the  vicinity  and  that  the  value,  if  any, 
of  immature  or  young  timber  shall  not  be 
considered  in  assessing  the  value  of  such 
land,  but  that  land  bearing  such  young 
timber  shall  be  assessed  the  same  as  wild 
unimproved  bare  land  of  similar  quality. 

4.  That  at  any  time  within  five  years 
of  passage  of  the  act,  any  owner  of  land 
bearing  mature  timber  may  declare  the 
value  of  that  timber,  and  that  thereupon 
the  proper  officials  shall  separate  the  as- 
sesscxl  value  of  the  property  belonging  to 
the  said  owner,  into  two  parts,  the  sum  of 
which  shall  equal  the  former  assessed  value 
f)f  the  property.  The  value  of  the  timber 
shall  be  entered  in  a  separate  record  for 
purposes  of  future  taxation,  and  shall  be 
assessed  annually  at  current  rates  but  shall 
not  thereafter  be  re-assessed  or  increased. 
The  remaining  value  shall  be  the  assessed 
value  of  land  and  other  property,  and 
shall  be  assessed  as  before,  so  that  the  sum 
of  assessed  values  shall  remain  the  same 
on  the  total  property,  as  if  the  separation 


had  not  been  made,  for  a  guaranteed  period 
of  at  least  three  years. 

5.  That  in  consideration  of  declaration 
of  value  of  timber,  there  shall  be  no  re- 
valuation of  the  land  for  a  period  of  three 
years  thereafter,  and  that  in  consideration 
of  the  fact  that  whatever  valuation  is 
placed  by  the  owner  on  the  timber,  the 
owner  thus  fixes  the  residual  value  of  the 
land  for  taxation,  and  that  the  total  value 
of  the  property  is  neither  increased  nor 
decreased,  the  assessors  shall  accept  with- 
out review  the  value  of  said  timber  and 
not  increase  the  same,  since  such  action 
would  either  decrease  the  assessed  value  of 
the  land  or  increase  the  value  of  the  total 
property  before  the  end  of  the  period  of 
three  years  agreed  upon. 

6.  That  at  the  expiration  of  three  years 
from  the  date  of  declaring  the  value  of  the 
timber,  or  at  any  time  thereafter,  the  value 
of  the  land  may  be  re-assessed  but  that  said 
assessed  value  shall  not  include  the  value 
of  any  timber  whatever,  young  or  mature, 
and  shall  not  exceed  the  value  of  wild  or 
unimproved  lands  of  similar  character  in 
the  vicinity. 

7.  That  in  the  absence  of  a  declaration 
of  value  of  timber  within  the  period  of  five 
years,  the  value  of  the  property  shall  be 
assumed  to  be  that  of  land  bearing  no  tim- 
ber of  taxable  value,  until  reassessed  by 
assessors.  But  that  before  reassessing  any 
land  on  which  no  timber  values  have  been 
previously  declared,  the  assessors  shall 
ascertain  whether  there  be  any  timber 
values  on  .said  land,  and  shall  in  every  case 
separate  said  values  for  purposes  of  taxa- 
tion. 

8.  That  from  date  of  passage  of  law,  a 
products  tax  shall  be  assessed  upon  the 
stumpage  value  of  all  timber  cut  from  the 
land  except  such  timber  products  as  are 
used  on  the  land  belonging  to  and  assessed 
against  the  same  owner  or  by  the  owner 
in  the  same  town,  for  domestic  use  or  for 
improvements  having  a  taxable  value. 
That  this  tax  shall  be  1  %  of  the  said  value 
for  the  first  ten  years  following  the  pas- 
sage of  the  act,  and  shall  increase  1%  for 
each  succeeding  decade  up  to  a  maximum 
of  6%,  provided  that  nothing  in  this  sec- 
tion shall  prevent  the  payment  of  a  prod- 
ucts tax  on  said  exempted  products  for  the 
jmrpose  of  obtaining  a  reduction  of  as- 
sessed valuation  on  said  standing  timl)er. 

9.  That  the  value  of  any  timber  stump- 
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age  which  has  been  declared  by  owner  be- 
fore the  products  tax  was  paid,  or  which 
lias  been  fixed  by  assessors,  in  absence  of 
said  declaration  by  owner,  shall  be  reduced 
for  purposes  of  future  annual  taxation  by 
the  amount  of  the  value  of  stuinpage  upon 
which  said  tax  is  paid,  provided  that  said 
value  of  stvxmpage  upon  which  said  tax  is 
paid  must  have  reached  a  total  of  at  least 
5%  of  the  original  listed  value  of  timber 
taxable  in  any  one  town  assessed  against 
i^aid  owner,  before  said  reduction  in  as- 
sessed value  becomes  operative,  and  pro- 
vided that  when  the  value  of  said  stump - 
age  upon  which  the  tax  has  been  paid 
shall  have  equaled  the  original  declared  or 
assessed  value  of  the  timber  listed  by  the 
owner,  said  annual  taxes  shall  cease  and 
thereafter  any  timber  standing  or  growing 
upon  said  lands  shall  be  relieved  of  an- 
nual taxes  and  shall  pay  only  the  stumpage 
tax  on  the  products  when  cut. 

10.  That  an  account  shall  be  opened 
with  each  owner  of  land  having  standing 
timber  whose  value  has  been  assessed  for 
taxation,  on  which  shall  be  entered,  the 
assessed  value  of  standing  timber,  and  the 
talue  of  the  stumpage  upon  which  a  prod- 
ucts tax  is  paid,  and  the  rate  and  amount 
of  the  tax.  Whenever  said  value  shall 
equal  5%  of  the  assessed  value  of  the 
timber,  a  reduction  shall  be  made  in  said 
assessed  value  equal  to  value  upon  which 
tax  has  been  paid,  and  the  annual  taxes 
shall  thereafter  be  assessed  against  said 
reduced  value. 

The  purpose  of  these  provisions  is  self- 
eyident.  They  are  to  secure  a  complete  or 
imiversal  adoption  of  the  law  within  a 
reasonable  time  and  with  minimum  cost 
and  effort  and  least  injustice. 

It  is  made  an  object  to  timber  owners 
to  list  the  timber  values,  as  by  doing  so 
they  secure  a  fixed  value  on  this  portion 
of  their  property  and  protection  from  in- 
crease in  total  assessment  for  three  years; 
1.  e.,  from  any  action  on  part  of  asses- 
sors to  nullify  the  effect  of  listing  timber 
values  by  simply  adding  said  values  to 
value  of  the  property.  They  also  secure  a 
definite  procedure  by  which  said  values  can 
1^  extinguished  by  pa>Tnent  of  products 
tax.  It  is  to  their  interest  to  declare  full 
values,  since  this  is  the  only  portion  of 
their  assessed  value  which  can  subsequently 
be  so  extinguished.  Failure  to  declare 
value,   or  declaration  of  too  low  a  value. 


permits  and  justifies  the  continuation  of 
correspondingly  high  values  on  bare  land 
on  which  taxes  will  be  continued.  Failure 
to  declare  any  value  permits  the  assessors 
to  determine  new  value  at  any  future  time, 
both  for  land  and  timber,  while  declara- 
tion of  timber  values  confines  them  to  re- 
valuation of  the  land  without  timber,  on 
the  assumption  that  existing  values  having 
been  the  basis  of  taxation  when  the  la.v 
was  passed,  shall  equitably  remain  the  basis 
of  taxation  of  the  timber. 

The  public  interests,  on  the  other  hand, 
as  represented  by  the  assessors,  are  thor- 
oughly protected.  The  total  assessed  value 
is  in  no  case  reduced.  After  three  years, 
the  value  of  the  land  can,  if  inequitable, 
be  reassessed,  and  within  the  requirements 
of  the  statute,  be  further  adjusted.  The 
loss  of  annual  taxes  does  not  occur  unless 
timber  is  cut,  when  they  should  in  any 
case  cease,  and  the  increasing  value  of 
young  timber  and  old  stands  is  taxed  by  a 
products  tax. 

Failure  to  declare  and  pay  the  products 
tax  on  old  timber  carries  its  own  punish- 
ment in  that  the  timber,  although  cut,  will 
continue  to  be  assessed  and  taxed  an- 
nualy.  By  the  time  the  products  tax  on 
young  timber  assumes  large  proportions,  the 
machinery  for  securing  its  collection  would 
be  in  good  working  order. 

0^vners  of  wild,  unimproved  or  cut-over 
lands,  under  this  system,  will  pay  on  the 
same  assessed  valuation  as  those  who  have 
left  seed  trees,  young  timber  and  have 
planted  or  secured  natural  reproduction. 
Although  the  latter  property  will  con- 
stantly increase  in  value  as  the  result  of 
forestry,  there  will  be  no  increase  in  taxa- 
tion which  is  not  imposed  equally  upon 
unimproved  wild  lands.  Yet  these  for- 
ested lands  will  eventually  bring  in  the  ad- 
ditional revenue  of  products  taxes,  besides 
furnishing  emplopnent  and  raw  material 
for  the  wood-using  industries. 

Unless  the  public  is  willing  to  agree  in 
advance  to  such  a  plan  of  taxation  for 
timber,  no  such  inducement  or  guarantee  is 
offered  for  proper  management;  instead 
the  owner  of  young  timber  may  be  certain 
that  the  assessor  will  raise  the  value  of 
such  lands  because  of  his  industry,  long 
before  the  trees  can  be  cut,  and  by  the  tirne 
he  can  sell  his  crop,  taxes  and  interest  will 
have  absorbed  far  too  great  a  part  of  his 
expected  income. 
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Only  l)y  the  universal  substitution  of  a 
system  of  taking  timber  when  it  is  cut  for 
the  present  method  of  annual  taxation  of 
timber,  can  we  hope  to  make  possible  the 
nrartirp    nf    growing    timber    by    private 


owners  in  the  future  —  and  liy  the  above 
plan  this  can  be  brought  about  in  a  reason- 
able time  and  with  justice  both  to  ihe 
owners  and  to  the  communities. 


TAXATION  OF  BAiNKING  INSTITUTIONS 

E.    H.  WOLCOTT 
President,  State  Savings  and  Trust  Company,  Indianapolis,  Indiana 


Probably  no  phase  of  federal  or  state 
activity  is  commanding  more  attention  at 
this  time  than  that  part  relating  to  taxa- 
tion. Increases  have  been  enormous,  and 
application  more  diversified  than  ever  be- 
fore. Practically  every  activity  and  every 
source  of  income  are  taxed. 

Never  again  shall  we  revert  to  pre-war 
conditions  as  applied  to  taxation.  The  in- 
come tax  will  be  pemianent,  as  will  be 
various  other  forms  that  the  war's  demands 
have  created,  though,  of  course,  these  will 
be  modified  as  conditions  warrant.  We 
expect  this,  but  we  also  are  entitled  to  ex- 
ect  a  just  and  fair  application  of  the  tax- 
ing principle  as  applied  to  different  classes 
of  property. 

Banks  and  trust  companies  can  only  con- 
duct business  under  national  and  state  per- 
mission and  regulation.  The  Federal  Re- 
serve Bank  law  has  also  added  restrictions. 
The  activity  of  financial  institutions  dur- 
ing the  war  loan  drives,  their  patriotic  re- 
sponse to  all  demands,  prove  their  unsel- 
fish loyalty.  Their  needs  and  requests  are 
entitled  to  consideration. 

Where  conditions  are  similar,  there 
should  be  uniform  laws  governing  the  taxa- 
tion of  banks  and  trust  companies.  A 
careful  review  of  the  laws  of  various  states 
indicates  that  some  states  seem  to  appre- 
ciate the  situation  and  have  passed  favor- 
able and  equitable  laws.  Other  states, 
owing  to  inflexible  constitutional  limita- 
tions, burden  these  institutions  grievously 
indeed.  The  regulations  governing  na- 
tional banks  are  uniform  throughout  the 
various  states,  as  are  those  governing  the 
activities  of  trust  and  savings  companies. 
The  requirements  and  restrictions  differ 
but  to  slight  extent.  Why  should  such 
variations  in  taxation  methods  continue? 

A  careful  inspection  of  the  laws  of  dif- 
ferent states  discloses  such  various  methods 


of  taxation  as  can  certainly  warrant  the 
demand  for  more  uniformity  if  possible, 
and  an  eft'ort  upon  the  part  of  the  bank- 
ing associations  to  secure  uniform  and  just 
laws  throughout  the  United  States  govern- 
ing the  taxation  of  banking  institutions. 

Certain  states  have  the  general  property 
tax,  and  their  constitutional  limitations  are 
such  that  they  can  receive  no  relief.  The 
general  property  tax,  under  which  all 
property  is  taxed  alike  without  regard  to 
the  fundamental  principles  of  a  just  tax- 
ing law,  such  as  the  "  ability  to  pay  "  and 
the  "  benefits  derived  ",  is  so  universally 
condemned  and  is  found  to  be  so  unfair 
and  ineffective  that  we  need  not  discuss  its 
shortcomings.  Practically  every  state  that 
is  so  burdened  has  labored  to  secure  a 
change.  But  it  is  a  difficult  task,  as  has 
been  proven  by  some  states  which  haye 
endeavored  to  affect  a  revision  and  secure 
a  proper  law  for  the  taxation  of  property. 

The  ordinary  method  pursued  under  the 
general  property  tax,  in  the  assessment  of 
l)anking  institutions,  is  to  determine  the 
value  of  the  stock  for  assessment  purposes 
by  using  the  capital  surplus  and  undivided 
profits  as  a  basis  and  deducting  from  this 
the  value  of  the  real  estate,  which  is  as- 
sessed separately,  the  remaining  amount 
being  taxed  as  other  property. 

In  the  states  of  Indiana,  Illinois,  Ohio, 
Kansas,  New  Hampshire,  Michigan,  Colo- 
rado, Mississippi,  Wisconsin,  Iowa  (which 
only  allows  a  deduction  for  real  estate 
holdings  occupied  by  banking  institutions). 
West  Virginia,  Nevada,  New  Mexico. 
North  Dakota,  South  Dakota,  Kentucky 
(which  equalized  the  assessment  of  bank 
stocks  with  the  asses.sment  of  other  prop- 
erty in  1919  by  taxing  85%  of  the  value) 
and  Georgia  banks  are  assessed  on  the  basis 
of  the  book  value. 

Other    states    have    secured    legislation 
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that  has  enabled  them  to  break  away  from 
the  general  property  tax,  either  by  classi- 
fication or  income  taxation,  but  the  resul- 
tant taxation  of  banks  is  exceedingly  vari- 
ous even  under  these  conditions. 

In  New  Jersey,  bank  and  trust  com- 
pany stock  is  assessed  at  three-fourths  of 
1%  of  value.  In  Minnesota,  the  value  oi 
bank  and  trust  company  stock  for  taxation 
is  determined  by  taking  the  capital  surplus 
and  undivided  profits  as  a  basis  and  de- 
ducting real-estate  investments  in  Minne- 
sota. The  value  of  bank  stock  so  deter- 
mined is  then  assessed  on  a  basis  of  40% 
of  this  amount.  In  Maryland,  the  book 
value  is  used  as  the  basis  for  taxation  at  a 
rate  of  1%. 

Bank  values  in  North  Carolina  are  de- 
termined by  taking  the  book  value  as  the 
basis,  but  permission  to  deduct  investments 
in  the  United  States,  Federal  Farm  Loan 
and  Joint  Stock  Land  Bank  bonds  is  given, 
such  investments  not  to  exceed  25%  of 
capital  and  surplus.  It  is  equivalent  to 
exempting  25%  of  capital  and  surplus 
from  taxation. 

In  Virginia,  book  value,  less  real  estate, 
is  the  basis  for  assessment,  but  the  total 
tax  cannot  exceed  $1.43  for  $100.00  of 
value. 

In  New  York  state,  the  book  value  of 
capital,  surplus  and  undivided  profits  is 
taxed  at  1%. 

The  state  of  Alabama  assesses  the  value 
of  capital  stock  at  a  "  fair  and  reasonable  " 
value,  less  assessment  upon  real  estate,  this 
being  the  basis  for  taxation,  and  for  this 
purpose  60%  of  the  value  is  the  taxable 
value. 

Arizona  determines  the  value  for  assess- 
ment by  estimating  the  earnings  upon  a 
basis  of  \2y2%  when  the  book  value  is 
taken  for  taxation  purposes.  Any  earnings 
in  excess  of  this  are  taxed  proportionally. 

The  state  of  Connecticut  taxes  its  banks 
and  trust  companies  at  1%  of  the  market 
value  of  the  stock. 

South  Carolina  uses  the  book  value  as 
the  basis  for  taxation.  The  stock  is  taxed 
at  42%  of  this  amount. 

The  state  of  Montana  uses  the  book 
value  as  the  basis  for  taxation,  and  taxes 
the  value  of  the  stock,  less  real  estate  hold- 
ings, on  the  basis  of  40%  of  this  value. 
The  real  estate  holdings  are  assessed  on 
the  basis  of  30%  of  their  value. 

In  Wyoming,  book  value  of  capital,  sur- 


plus and  undivided  profits,  less  the  as- 
.^cssed  value  of  real  estate,  is  the  basis  for 
taxation,  but  50%  of  surplus  and  un- 
divided profits  are  exempted. 

In  the  state  of  Massachusetts,  trust  com- 
panies are  subject  to  a  franchise  tax,  using 
the  market  value  of  issued  and  outstanding 
stock  as  the  basis  for  assessment,  after  de- 
ducting real  estate  owned,  which  includes 
all  mortgages  secured  by  Massachusetts 
real  estate  up  to  its  assessed  value.  The 
balance,  called  the  "  corporate  excess  ",  is 
assessed  at  the  average  date  of  $19.41  per 
$1,000.00.  There  is  a  minimum  tax  of 
two-fifths  of  1%  upon  book  value  of  the 
stock. 

In  California,  the  state  tax  rate,  which 
was  formerly  1%,  was  increased  to  $1.16 
recently,  and  is  levied  upon  the  value  of 
the  capital  stock  as  determined  by  the  cap- 
ital, surplus  and  undivided  profits.  All 
real  estate  owned  by  the  banking  institu- 
tion, which  is  assessed  locally,  is  deducted 
from  the  book  value  of  the  bank  stock. 

In  comparing  these  various  methods  of 
taxation,  one  cannot  fail  to  be  impressed 
by  the  variations  in  laws  governing  the  as- 
sessment of  banks  and  trust  companies  in 
the  different  states. 

It  is  well  known  that  in  the  states  that 
are  subject  to  the  general  property  tax 
while  deposits  in  banks  and  trust  com- 
panies are  taxable  to  the  owners,  the  law 
is  not  enforced  rigidly.  In  fact,  in  many 
instances  not  at  all.  If  it  was  enforced 
through-  inquisitorial  methods,  it  would 
mean  widespread  demoralization  and  com- 
mercial ruin,  so  that  it  is  practically  a 
dead  letter.  But  some  fair  law  should  be 
passed  in  every  state  that  would  relieve 
the  uncertainty  and  anxiety  that  each  as- 
sessing period  creates.  Many  states  have 
passed  laws  regarding  the  taxation  of  de- 
posits which  recognizes  this  condition,  and 
have  attempted  to  effect  protection  to  its 
citizens  by  enacting  salutary  and  just  laws. 

In  North  Dakota,  moneys  and  credits 
were  taxed  at  three  mills  on  the  dollar  up 
to  1919,  this  year,  and  will  be  upon  an 
income  basis  from  now  on. 

In  the  state  of  Minnesota,  moneys  and 
credits,  including  bank  deposits,  are  taxed 
at  three  mills  on  the  dollar  to  the  owner. 

In  Maryand,  bank  deposits  are  not 
taxed. 

The  state  of  Kentucky  recently  passed  a 
law  assessing  bank  deposits  at   ten  cents 
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upon  the  hundred  dollars,  the  tax  to  be 
paid  by  the  banking  institution,  with  privi- 
lege of  charging  the  depositors. 

Virginia  taxes  bank  deposits  at  twenty 
cents  upon  the  hundred  dollars. 

The  state  of  New  York  has  an  income 
tax  becoming  effective  this  year. 

In  Connecticut,  deposits  in  national 
hanks  are  not  taxed  unless  they  exceed 
$500.00.  Saving  deposits  are  exempted, 
due  to  a  special  tax  paid  by  the  companies. 

The  state  of  South  Carolina  does  not 
tax  bank  deposits. 

In  Mississippi,  deposits  are  not  taxed,  as 
the  law  provides  that  all  moneys  loaned  at 
less  than  six  per  cent  are  exempt  from 
taxation. 

In  Montana,  moneys  on  deposit  in 
banks  and  trust  companies  are  taxed  as 
credits  and  assessed  at  seven  per  cent  of 
their  value  for  taxation  purposes. 

Wisconsin  has  an  income  tax. 

Massachusetts  has  an  income  tax. 

In  California,  savings  bank  deposits  are 
not  assessable  for  taxation.  Commercial 
bank  deposits  are  taxable  to  the  depositors 
as  solvent  credits. 

Pennsylvania  does  not  tax  deposits  of 
trust  companies. 

In  Georgia,  deposits  in  banks  and  trust 
companies  are  not  taxed. 

The  state  of  South  Dakota  taxes  deposits 
in  banks  and  trust  companies  at  the  rate 
of  three  mills  upon  the  dollar. 

A  deposit  in  a  banking  institution  is  a 
credit  and  a  depositor  a  creditor.  But 
unlike  any  other  corporation,  these  debts 
are  practically  payable  on  demand,  as  not- 
withstanding the  fact  that  many  deposits 
are  savings  or  time  accounts,  no  good 
banking  institution  could  refuse  to  pay  any 
of  these  upon  demand  and  must  hold  neces- 
sar\-   reserves    for   this   purpose.      Further 


than  this,  the  law  requires  national  bank< 
to  hold  ten  per  cent  of  their  deposits  as 
cash  reserve  deposited  in  the  Federal  Re- 
serve Bank,  without  interest,  and  the  vari- 
ous state  laws  require  a  certain  percentage 
of  deposits  of  state  institutions  to  be  held 
as  cash  reserve.  This  is  idle  money.  The 
cash  held  in  reserve  earns  nothing,  and  as 
these  reserves  have  no  earning  power  and 
are  held  as  idle  money  because  the  law 
requires  it,  some  relief  from  taxation  should 
be  given  to  each  banking  institution  to 
compensate  for  the  lack  of  earning  ability 
of  these  funds.  Practically  the  only  ob- 
jection that  can  be  advanced  against  non- 
taxation  of  reserve  requirements  is  that 
they  are  not  the  property  of  the  bank,  but 
belong  to  the  depositors,  and  the  law  re- 
quires that  a  certain  named  per  cent  of  the 
different  kinds  of  deposits  shall  be  main- 
tained in  cash  as  reserve  requirements.  But 
deposits  are  subject  to  taxation  in  nearly 
all  states,  and  would  not  be  affected  by 
this  exemption.  Our  contention  is  that 
this  is  idle  money,  money  upon  which  the 
banking  institution  pays  interest,  especially 
that  part  which  belongs  to  the  savings 
accounts.  If  the  financial  institution  i.- 
compelled  to  forego  profit  to  protect  its 
depositors,  and  cannot  make  such  reserves 
an  earning  power,  then  the  law  should 
exempt  such  part  of  the  surplus  and  un- 
divided profits  as  is  absorbed  by  this  re- 
serve requirement. 

No  one  contends  that  bank  stocks  should 
not  be  taxed,  that  is,  the  capital  stock  paid 
in,  but  to  exempt  that  part  of  the  surplus 
and  undivided  profits  which  is  represented 
by  idle  money  held  by  the  institution  to 
protect  its  depositors  would  be  an  encour- 
agement to  financial  institutions  to  build 
up  additional  surplus  and  thereby  better 
protect  them. 


DECISIONS  AND  RULINGS 


EDITED  BY  A.   E.   HOLCOMB 


Federal  Income  Tax  —  Oath  to  Re- 
turn— Officer. — On  demurrer  to  an  in- 
dictment for  perjury  for  falsely  swearing 
to  an  income  tax  return,  it  was  urged  that 
a  Commissioner  of  Deeds  of  New  York 
City,  before  whom  the  oath  in  question 
was  taken,   was   without   authority   to  ad- 


minister such  oath.  The  court,  upon  an 
analysis  of  section  406  of  Regulations  45. 
found  that  while  "  very  blindly  worded  ", 
it  was  clearly  intended  to  cover  the  whole 
matter  and  that  much  the  most  rational 
and  in  fact  the  only  possible  interpreta- 
tion was  that  the  scriveners  meant  to  in- 


No.  4] 


JANUARY,  1920 


119 


elude  all  such  officers  as  were  authorized 
by  the  local  law  to  take  oaths  in  their  sev- 
eral districts,  and  that  therefore  the  officer 
in  question  was  authorized  to  take  the 
oath  in  question. —  United  States  v.  Beno- 
witz,  U.  S.  District  Court,  So.  Dist.  N.  Y., 
Oct.  20,  1919,  printed  as  part  of  T.  D. 
2952. 

Insurance  Companies — Excise  Tax — 
Gross  Premium  Receipts.  —  The  Ohio 
supreme  court  has  construed  the  tax  on 
foreign  insurance  companies  doing  busi- 
ness in  that  state  as  applying  to  the  gross 
premivuns  stated  on  the  face  of  the  poli- 
cies without  deduction  for  credits  by  way 
of  dividends  allowed  the  policyholders. 
The  statute  provides  that  the  tax  shall  be 
imposed  upon  the  "  gross  amount  of  pre- 
miums received  .  .  .  without  .  .  .  any  de- 
ductions whatever ".  It  was  contended 
that  this  meant  the  actual  amounts  received 
by  the  companies  after  allowance  of  the 
dividend  credits.  The  court,  however, 
found  in  previous  legislation  a  definition 
of  the  phrase  "  gross  premium  receipts  " 
as  meaning  the  face  amount  of  the  pre- 
miums, and  held  that  legislative  definition 
conclusive.  —  State  ex  rel.  Northwestern 
Mut.  Life  Ins.  Co.  v.  Tomlinson,  124  N. 
E.  220. 

Public  Purpose — Commercial  Enter- 
prise. —  It  is  held  that  under  the  consti- 
tution of  Maine  (art.  4,  pt.  3,  §  1)  taxa- 
tion, either  directly  or  indirectly,  for  the 
chief  purpose  of  developing  and  main- 
taining storage  reservoirs  for  conserving 
the  waters  of  the  great  ponds  and  increas- 
ing and  regulating  the  flow  of  the  outlet 
rivers  and  streams,  for  the  purpose  of  in- 
creasing the  capacity  and  value  of  pri- 
vately owned  water  powers  on  said  rivers 
and  streams,  is  beyond  the  power  of  the 
legislature;  that  the  .«;tate  cannot  enter 
upon  a  commercial  enterprise,  however 
alluring  the  prospect,  and  tax  the  people 
for  its  promotion,  it  being  essential  that 
the  purpose  for  which  taxes  are  raised,  be 
one  proper  for  the  government  to  carry 
out. — In  re  Opinions  of  the  Justices,  106 
Atl.  865. 

"  Assessments  "  vs.  "  Taxes  ".  —  In  a 
recent  cse  the  court  held  that  the  propor- 
tion of  the  cost  and  expenses  levied  upon 
the    grand   duplicate   against   the    taxable 


property  of  a  township  for  the  construc- 
tion of  road  improvement,  was  a  tax  and 
not  an  assessment.  Discussing  the  differ- 
ence between  a  "  tax "  and  an  "  assess- 
ment ",  the  court  says : 

"  in  a  general  sense  a  tax  is  an  '  assessment ' 
and  an  assessment  is  a  '  tax ',  but  there  is  a  well- 
recognized  distinction  between  them,  an  assess- 
ment being  confined  to  local  imposition  upon 
property  to  pay  cost  of  public  improvement  in  its 
immediate  vicinity,  and  levied  with  reference  to 
special  benefits  to  the  property  assessed.'' 

— State  ex  rel.  Village  of  Lcipsic  v.  Maen- 
tor,  124  N.  E.  70. 

Situs  —  Personal  Property  —  Exec- 
utors AND  Trustees.  —  The  Florida  su- 
preme court  recently  considered  the  situs 
for  taxation  of  the  intangible  property  of 
the  estate  of  Henry  M.  Flagler.  Certain 
persons  were  named  in  the  will  as  exec- 
utors and  trustees.  A  tax  was  imposed 
upon  them  as  trustees  in  the  county  of 
the  residence  of  the  decedent.  Suit  was 
brought  to  enforce  the  tax,  which  was  dis- 
missed in  the  lower  court  and  the  supreme 
court  affirmed,  holding  that  while  property 
held  by  executors  is  taxable  at  the  resi- 
dence of  decedent,  that  held  by  trustees  is 
taxable  at  the  residence  of  trustees.  In 
this  case  it  was  held  that  the  property'  taxed 
was  being  held  by  the  trustees  as  such  and 
not  as  executors,  and  they  being  non-resi- 
dents of  the  county,  the  assessments  were 
illegal. — State  v.  Beardsley  ct  al.,  82  So, 
794, 

Credits — Deduction  of  Debts — Uni- 
formity.— A  unanimous  decision  recently 
rendered  by  the  Kansas  supreme  court 
overturns  a  construction  by  the  adminis- 
trative officers  of  many  years'  standing 
and  is  of  interest  in  view  of  its  ultimate 
effect  upon  the  tax  system  of  the  state. 
By  a  territorial  law  a  taxpayer  was  author- 
ized to  deduct  his  indebtedness  from  his 
personal  property  of  every  sort  and  pay 
upon  the  difference.  In  1866  the  deduc- 
tion was  limited  to  and  authorized  only 
from  credits,  which  were  defined  to  ex- 
clude mortgage  indebtedness.  Again  in 
1907,  the  limitation  was  removed,  the  sec- 
tion defining  credits  being  repealed,  leav- 
ing the  deduction  from  "  credits "  unde- 
fined. 

In  this  state  of  the  statutory  law,  it  has 
been    held    uniformly    that    mortgage    in- 
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debtedness  could  not  be  deducted.  Re- 
cently an  owner  of  a  note  secured  by  a 
mortgage  claimed  the  right  to  deduct 
therefrom  an  indebtedness  evidenced  by  a 
note  also  secured  by  mortgage  and  pay 
upon  the  difference  and  brought  an  action 
to  enjoin  the  collector  from  collecting  a 
tax  upon  any  larger  sum.  The  court  de- 
scribing the  legislation  above  noted,  read- 
ily held  that  the  terms  of  the  statute  ad- 
mitted of  no  other  construction  than  that 
the  deduction  was  authorized,  and  such  a 
holding  appears  so  obviously  required  that 
one  is  curious  to  understand  the  theory  of 
tlie  administrative  practice  in  effect  here- 
tofore. 

It  was  contended,  however,  that  such  a 
deduction  granted  to  one  species  of  prop- 
erty and  not  to  others,  violated  the  uni- 
formity provision  of  the  state  constitution. 
The  court  concedes  the  point  as  plausible 
that  inequality  necessarily  results  unless 
each  taxpayer  is  taxed  upon  his  net  worth, 
but  indicates  that  such  a  view  is  not  sup- 
ported by  any  adjudication.  It  cites  one 
case,  holding  that  the  allowance  of  deduc- 
tion for  indebtedness  from  one  class  of 
property  and  not  from  all  is  a  violation 
of  equality,  being  in  effect  an  exemption 
(In  re  Assessment  and  Collection  of  Taxes, 
4  S.  D.  6)  ;  another,  holding  such  a  de- 
duction from  money  and  credits  inadmis- 
sible on  similar  groimds  {Exchange  Bank 
V.  nines,  3  Ohio  St.,  1,  22,  23;  see,  how- 
ever, Fayette  County  v.  People's  d^ 
Drover's  Bank,  47  Ohio  St.,  503),  but 
finds  the  rule  generally  accepted  to  be  that 
deductions  may  be  permitted  either  from 
all  personal  property  or  from  credits  alone 
(37  Cyc.  744;  1  Cooley  on  Taxation,  3d 
Ed.  269-273;  Stumpf  v.  Storz,  165  Mich. 
228). 

Reference  is  made  to  a  suggestion  in 
Cray's  Limitatiofis  (sec.  1398)  that  deduc- 
tions would  be  prohibited  by  reason  of  the 
provisions  of  Art.  11,  Sec.  2  of  the  Con- 
stitution because,  if  allowed,  the  equality 
of  burden  thought  by  him  to  be  extended 
to  banks  by  that  section,  would  be  vio- 
lated. The  court,  by  reference  to  the  de- 
cisions in  Ohio,  from  which  the  provision 
in  question  was  taken,  shows  that  the  pro- 
hibition against  deduction  therein  con- 
tained in  both  constitutions,  is  that  of 
$200  allowed  individuals  and  not  a  gen- 
eral deduction  of  indebtedness.  It  holds 
that  as  deductions   of   indebtedness    from 


credits  have  been  allowed  in  the  state  since 
its  organization,  condemnation  of  the  prac- 
tice would  not  be  announced  except  upon 
a  very  clear  showing  and  finds  no  serious 
difficulty  in  holding  the  statute  in  question 
valid.  —  Ritchie  v.  Ahlstedt,  Kansas  Su- 
preme Court,  December,  1919. 

Corporation  —  Capital  Stock  —  Val- 
uation— Deduction  of  Real  Estate. — 
An  Iowa  corporation  invested  all  its  cap- 
ital in  Minnesota  real  estate.  It  did  no 
business  in  Iowa  except  to  hold  meetings. 
Its  capital  stock  was  assessed  in  Iowa 
under  a  statute  which  required  the  deduc- 
tion of  real  estate  wherever  located  from 
the  "  real  value  "  of  the  shares.  Its  stock 
outstanding  was  $463,000,  value  of  real 
estate  $250,000,  indebtedness  from  $162,- 
000  to  $195,000.  It  had  paid  no  divi- 
dends. 

The  assessment  of  $100,000  fixed  by  the 
assessor  was  vacated  by  the  district  court 
and  this  action  was  affirmed  by  the  supreme 
court. 

The  claim  of  the  corporation  that  it 
was  not  taxable  in  Iowa  because  doing  no 
business  and  having  no  property  there,  was 
rejected  by  the  court  upon  the  ground 
that  the  principal  place  of  business  fixed 
in  the  charter  governed.  —  Koochiching 
Company  v.  Mitchell,  County  Treasurer 
(two  cases),  173  N.  W.  151. 

Doing  Business — Leased  Railroad. — 
The  supreme  court  of  Massachusetts  has 
recently  rendered  two  opinions  determina- 
tive of  the  right  of  that  state  to  tax  a  cor- 
poration whose  entire  property  is  leased  to 
and  operated  by  another  corporation. 

While  holding  that  a  railroad  corpora- 
tion cannot  merely,  of  its  own  volition,  sell, 
mortgage,  or  lease  its  properly  or  franchise 
in  such  a  way  as  to  deprive  itself  of  the 
power  of  accomplishing  the  ends  for  which 
it  was  created,  the  court  found  that  the 
lease  "  stripped  "  the  respondent  of  power 
to  operate  its  railroad  and  to  perform 
most  of  the  public  services  which  justified 
its  corporate  existence,  holding  that  "  It 
exercises  none  of  the  distinctive  functions 
of  a  railroad  corporation.  Its  corporate 
energy  is  reduced  below  the  point  of  con- 
ducting business  for  profit." 

The  conclusions  reached  in  both  cases 
are  in  harmony  with  decisions  of  the  fed- 
eral   courts    in    their    construction    of    the 
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meaning  of  "  a  corporation  organized  for 
profit  and  engaged  in  business  ",  as  those 
■v^ords  are  used  in  the  U.  S.  corporation 
tax  law. — Attorney  General  v.  Boston  e^ 
A.  R.  R.  Co.,  124  N.  E.  257,  and  Attor- 
ney General  v.  Ware  Riv.  R.  Co.,  124  N. 
E.  289. 

Foreign  Corporation — Essentials  of 
Personal  Jurisdiction  —  Doing  Busi- 
ness —  Service  of  Process.  —  While  not 
directly  involving  a  tax,  a  recent  case  de- 
cided by  the  supreme  court  of  Illinois  is 
interesting  by  reason  of  the  discussion  of 
what  constitutes  the  "  doing  of  business  " 
by  a  foreign  corporation  in  such  manner 
as  to  make  it  subject  to  jurisdiction,  and 
lays  down  the  conditions  necessary  in  ordar 
to  give  such  jurisdiction. 

It  was  suggested  that  the  provision  of 
the  federal  constitution  required  full  faith 
and  credit  to  be  given  in  each  state  to  the 
judicial  proceedings  of  every  other  state, 
and  that  the  act  of  congress  passed  in  pur- 
suance thereof,  prevented  an  inquiry  into 
the  jurisdiction  of  the  court  by  which  the 
judgment  offered  in  evidence  was  rendered. 
As  to  this  the  court  said : 

"  It  has  been  held  by  the  federal  courts  that 
the  record  of  a  judgment  rendered  in  another 
state  may  be  contradicted  as  to  the  facts  neces- 
say  to  give  the  court  jurisdiction,  and  if  it  be 
shown  that  such  facts  did  not  exist,  the  record 
will  be  a  nullity,  notwithstanding  it  may  recite 
that  they  did  exist;  that  want  of  jurisdiction  may 
be  shown  either  as  to  the  subject  matter  or  the 
person." 

The  three  conditions  necessary  to  give  a 
court  jurisdiction  in  personam  over  a  for- 
eign corporation  as  settled  by  the  federal 
decisions  are  stated  to  be : 

First,  it  must  appear  that  the  corpora- 
tion was  carrying  on  its  business  in  the 
state  where  process  was  served  on  its  agent. 

Second,  that  the  business  was  transacted 
or  managed  by  some  agent  or  officer  ap- 
pointed by  or  representing  the  corporation 
in  such  state. 

Third,  the  existence  of  some  local  law 
making  such  corporation  amenable  to  suit 
there  as  a  condition,  expressed  or  implied, 
of  doing  business  in  the  state. 

In  order  to  render  a  corporation  amen- 
able to  service  of  process  in  a  foreign 
jurisdiction,  it  must  appear  that  the  cor- 
poration   is    transacting    btisiness    in    that 


district,  to  such  an  extent  as  to  subject  it 
to  the  jurisdiction  and  laws  thereof. 

No  all-embracing  rule  has  been  laid 
down  by  the  courts  by  which  it  may  be 
determined  what  constitutes  the  doing  of 
business  by  a  foreign  corporation  in  such 
manner  as  to  make  it  subject  to  jurisdic- 
tion. The  business  must  be  of  such  a 
character  and  extent  as  to  warrant  the  in- 
ference that  the  corporation  has  subjected 
itself  to  the  jurisdiction  and  laws  of  the 
district  in  which  it  is  served  and  in  which 
it  is  bound  to  appear  when  a  proper  agent 
has  been  served  with  process.  The  case  is 
of  interest  to  every  corporation  engaged  in 
business  outside  of  the  state  of  its  domi- 
cile.—  Pembleton  v.  Illinois  Commercial 
Men's  Ass'n,  124  N.  E.  355. 

Uniformity — "Taxing  District ". — A 
general  school  code  applicable  to  the  entire 
state  of  Delaware  was  passed,  superseding 
the  prior  special  laws  applicable  to  various 
cities  and  subdivisions.  The  taxes  in  the 
new  school  districts  created  were  assessed 
upon  valuations  made  for  county  purposes 
and  levied  by  the  county  authorities.  This 
feature  of  the  law  was  attacked  as  repug- 
nant to  the  state  constitution  which  re- 
quired uniformity  of  taxes  "within  the 
territorial  limits  levying  the  same  ".  The 
supreme  court,  in  response  to  request  by 
the  Governor,  as  authorized  by  the  con- 
stitution, advised  that  there  was  no  viola- 
tion; that  the  county  authorities  were 
mere  administrative  agencies  for  the  levy 
and  collection  of  the  school  taxes;  that  as 
the  taxes  were  uniform  within  the  school 
districts,  this  was  sufficient  to  satisfy  the 
uniformity  clause. — In  re  School  Code  of 
igig,  108  Atl.  39. 

Uniformity  and  Equality  —  Indian 
Lands  —  Discrimination.  —  Lands  in  an 
Indian  resen'ation,  rendered  taxable  by 
Act  of  Congress,  were  claimed  to  hare 
been  subjected  for  many  years  to  arbitrary 
grossly  excessive  and  discriminatory  as- 
sessments by  systematic  overvaluation  as 
compared  with  other  lands  in  the  same 
county.  By  direction  of  the  Attorney  Gen- 
eral of  the  United  States,  the  United  States 
District  Attorney  filed  a  Bill  in  Equity  on 
behalf  of  named  members  of  the  Indian 
tribe  and  all  others  similarly  situated,  to 
restrain  the  collection  of  the  taxes  on  the 
alleged  illegal   assessments  and  to  permit 
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payment  on  assessments  found  to  be  proper 
on  an  appraisement  made  under  authority 
of  an  Act  of  Congress.  The  district  court 
dismissed  the  bill  on  the  ground  that 
plaintiff  had  no  interest  in  the  lands  and 
no  duty  or  authority  to  contest  the  assess- 
ments. On  appeal,  the  circuit  court  of 
appeals  affirmed  the  decree  upon  the 
ground  that  as  adequate  relief  could  be 
secured  in  the  state  courts,  no  ground  for 
equitable  relief  existed. 

The  United  States  supreme  court  held 
that  both  rulings  were  wrong;  that  while 
Congress  expressly  subjected  the  lands  to 
state  taxation,  this  could  not  be  held  to 
prevent  the  federal  authorities  from  con- 
testing state  action  which  was  in  viola- 
tion of  law  and  which  thereby  tended  to 
deprive  the  Indians  of  property  rights 
guaranteed  them  by  federal  law;  that  the 
United  States  as  guardian  of  the  Indians 
had  the  duty  to  protect  them  from  spolia- 
tion. Having  the  right  to  thus  protect 
the  rights  of  all  the  Indians,  the  United 
States  was  authorized  to  seek  the  inter- 
position of  a  court  of  equity  in  order  to 
avoid  a  multiplicity  of  suits,  as  held  in 
Greene  v.  L.  cs'  I.  R.  R.  Co.,  244  U.  S. 
499,  506,  and  also  because  the  action  of 
the  state  authorities  was  not  a  mere  mis- 
take or  error  committed  in  the  enforcement 
of  state  tax  laws  but  a  systematic  and  in- 
tentional disregard  of  such  laws,  giving 
rise  to  a  right  to  invoke  a  court  of  equitv 
in  order  that  an  adequate  remedy  might  bi^ 
afforded,  as  held  in  Cumtnings  v.  Bank. 
101  U.  S.  153;  Raymond  V.  Traction  Co.. 
207  U.  S.  20,  and  Greene  v.  R.  R.  Co.. 
supra,  and  as  more  recently  fully  covered 
by  the  ruling  in  U.  P.  Ry.  Co.  v.  Weld 
County,  247  U.  S.  282.  The  decree  was 
accordingly  reversed  and  the  cause  re- 
manded.— U.  S.  v.  Co.  Commissioners  of 
Osage  Co.,  Okla.,  U.  S.  Supreme  Court, 
December  15,  1919. 

Review — New  York  Procedure.  —  A 
petition  to  review  assessments  because  ot 
overvaluation  which  fails  to  set  up  the 
amount  or  extent  thereof,  or  to  state  the 
fair  market  value  of  the  property,  where- 
from  the  overvaluation  can  be  deduced,  or 
to  allege  instances  of  inequality,  is  fatal  to 
the  proceeding.  —  People  ex  rel.  Mills  v. 
Purdy,  177  N.  Y.  S.  277. 

Tax  Commission  —  Review  of  Decis- 


ion— Appeals. — The  court  of  appeals  of 
Maryland  has  recently  examined  and  af- 
firmed prior  decisions  holding  that  on  an 
appeal  to  the  courts  from  a  decision  of  the 
state  tax  commission,  the  courts  can  only 
review  questions  of  law  and  cannot  take 
evidence  or  make  assessments.  —  Fidelity 
Trust  Co.  V.  Gorjnan,  106  Atl.  847. 

Penalties — Mistake  of  Law.  —  Fail- 
ure to  pay  privilege  taxes,  though  due  to 
an  honest  belief  that  they  were  not  due 
and  though  the  failure  was  induced  by 
acquiescence  of  collector,  acting  under  a 
ruling  of  a  lower  court,  was  held  by  the 
Mississippi  supreme  court  not  to  relieve  a 
taxpayer  from  the  penalties  provided  upon 
such  failure. — Brittain  df  Henry  v.  Rob- 
ertson, 83  So.  4. 

Uniformity — Review — Questions  of 
Fact — Real  Estate  Assessments. — By 
a  decision  of  the  Arkansas  supreme  court, 
it  was  held  that  there  must  be  uniformity 
in  laying  assessments  upon  taxable  prop- 
erty and  that  an  assessing  board  cannot 
discriminate  against  one  tract  of  land  in 
favor  of  all  other  property  of  the  same 
kind  in  the  county  (187  Ark.  942)  ;  that 
unless  the  undisputed  facts  establish  that 
the  findings  of  the  lower  court  are  erro- 
neous, they  cannot  be  reversed  on  appeal. 
In  this  case  the  court,  upon  an  examina- 
tion of  the  evidence  as  to  assessments  in 
general  of  lands  similar  to  those  of  com- 
plainant, held  that  as  reduced  by  the  cir- 
cuit court,  they  were  fairly  equal  and 
affirmed  the  judgment. — Doniphan  Lumber 
Co.  V.  Cleburne  County,  212  S.  W.  308. 

Review  —  Certiorari  —  New  York 
Procedure  Interpreted. — In  two  recent 
cases,  various  technical  requirements  to 
support  a  petition  in  certiorari  to  review 
assessments  are  stated.  Petition  verified  by 
attorney  is  insufficient.  Petition  verified  on 
information  and  belief  is  defective.  Peti- 
tion and  writ  may  not  be  amended  to  cor- 
rect a  jurisdictional  defect  after  the  ex- 
piration of  the  time  allowed  for  presenta- 
tion of  the  petition.  The  requirements  for 
review  in  the  New  York  City  charter  and 
in  the  general  state  law,  being  substantially 
the  same  and  not  being  inconsistent,  must 
be  read  together.  The  statutory  require- 
ments, even  if  technical,  must  be  complied 
with.      Failure    to   specify    individual    in- 
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stances  of  inequality  complained  of,  is  a 
jurisdictional  defect.  Under  the  New 
York  charter  proceedings  must  be  insti- 
tuted on  or  before  the  first  day  of  July 
following  the  determination  sought  to  be 
reviewed.  —  People  ex  rcl.  v.  Purdy  (two 
cases),  177  N.  Y.  Supp.  45,  48. 

Refunds — Mistake  of  Law.  —  It  ap- 
peared that  a  mortgage  recording  tax  had 
been  paid,  the  mortgagor  deeming  himself 
possessed  of  title  to  the  land  in  question. 
Thereafter  by  appropriate  judicial  pro- 
ceedings a  decree  was  entered  canceling 
the  deed  of  the  property  to  the  mortgagor 
and  also  the  mortgage,  whereupon  action 
Tfas  brought  to  compel  the  return  of  the 
recording  tax,  under  a  statute  authorizing 
the  state  auditor  to  pay  back  taxes  paid 
when  no  tax  was  due.  It  was  held  that 
the  statute  in  question  would  not  support 
the  claim,  that  it  was  only  applicable 
where  a  tax  was  not  in  fact  due  which  was 
not  the  case  here. 

It  was  also  held  that  no  recovery  could 
\)t  had  as  the  payment  was  voluntary  and 
not  under  duress,  which  was  defined  to  be 
such  compulsion  as  makes  action  necessary 
in  order  to  enable  the  person  to  save  him- 
self or  his  property ;  that  in  this  case  the 
payment  was  wholly  voluntary  and  within 
the  option  of  the  mortgagor,  the  state  not 
being  interested  in  his  private  obligations. 
— Greene  v.  Federal  Coal  Co.^  212  S.  W. 
580. 

Inheritance  Tax  —  Personal  Prop- 
ilrty  —  Deduction  of  Mortgage  on 
Realty. — In  reversing  the  decision  of  the 
Surrogate,  the  appellate  court  held  in  a 
recent  case  that  mortgage  indebtedness 
secured  by  real  estate  located  outside  the 
state  should  be  deducted  in  fixing  the 
transfer  tax  under  the  New  York  law,  all 
valid  debts  being  deductible,  the  tax  being 
on  the  net  value  of  the  property  trans- 
ferred.— In  re  Vanderbilfs  Estate,  175  N. 
Y.  Supp.  863;  see  Bul.  IV,  111. 

Inheritance  Tax — New  York  Law — 
When  Tax  Due — Tax  on  Remainders — 
Value  When  Computed.  —  On  a  recent 
appeal  from  the  Surrogate's  decision,  the 
court  held  that  remainders  willed  to  sis- 
ters, the  vesting  of  which  was  postponed 
until  the  death  of  the  wife,  were  taxable 
at   the  death  of   testator  and   only  under 


the  law  in  effect  at  that  time,  they  being 
personalty.  The  exemption  from  tax  of 
an  estate  less  than  $10,000  means  the  en- 
tire estate  and  not  the  individual  shares.  . 
Where  the  will  directs  the  transfer  tax  to 
be  paid  out  of  the  estate  by  the  executor, 
it  is  not  necessary  to  apportion  the  tax 
among  the  legatees.  —  In  re  Goldenberg's 
Estate,  176  N.  Y.  Supp.  201. 

Inheritance  Tax  —  Joint  Bank  Ac- 
count. —  A  person  opened  with  her  own 
funds  an  account  in  a  National  Bank,  in 
her  name  "  or  [another]  either  or  sur- 
vivor ".  It  appeared  from-  a  deposition 
filed  by  the  depositor  that  she  made  the 
deposit  with  the  sole  purpose  of  providing 
funds  that  might  be  used  by  the  decedent 
in  case  of  accident  to  the  depositor. 

It  was  held  by  the  county  surrogate  that 
the  entire  deposit  was  taxable  as  a  trans- 
fer to  the  depositor  upon  the  death  of  the 
other  owner  of  the  joint  account,  under 
section  200  subd.  7  of  the  New  York  Tax 
Law. — In  re  Bigeloufs  Estate,  177  N.  Y. 
Supp.  847. 

Inheritance  Tax  —  Exemptions  — 
"  Free  " — Foreign  Educational  Insti- 
tutions. —  It  was  held  that  the  word 
"  free "  in  a  statute  exempting  property 
passing  to  educational  institutions  "  open 
to  the  free  use  of  the  public",  from  col- 
lateral inheritance  tax,  does  not  mean  that 
no  compensation  is  to  be  exacted  but  that 
they  are  to  be  open  and  free  to  all  who 
desire  to  use  them. 

It  was  also  held  that  the  provision  ex- 
empting property  passing  to  institutions 
"within  this  state"  was  intended  to  limit 
the  exemption  to  state  institutions,  as 
against  the  claim  that  the  punctuation  used 
should  be  construed  to  make  the  limitation 
apply  to  but  one  class  of  institutions.  The 
opinion  is  useful  by  reason  of  an  interest- 
ing discussion  of  the  rules  of  construction 
as  affected  by  punctuation  marks.  —  In  re 
Petersen's  Will,  172  N.  W.  206. 

Inheritance  Tax — Federal  Estate 
Tax  a  Charge  upon  Residuary  Lega- 
tees. —  Following  the  line  of  reasoning 
adopted  in  the  New  York  case  of  In  re 
Hamlin,  124.N.  E.  4;  the  supreme  court 
of  Massachusetts  holds  in  accord  with  that 
decision,  that  the  tax  levied  upon  dece- 
dents' estates  by  Act  Cong.  Sept.  8,  1916, 
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as  amended,  is  an  estate  tax  chargeable 
entirely  against  the  residuary  estate,  and 
not  apportionable  pro  rata  among  all  devi- 
sees and  legatees.  The  opinion  sweeps 
after  the  Hamlin  case  and  if  there  is 
any  crumb  of  comfort  left  for  an  appel- 
lant or  any  point  not  covered  or  not  effec- 
tually disposed  of  by  the  court,  we  have 
failed  to  notice  it.  The  court  says,  among 
other  things: 

"  The  heading  or  title  given  to  the  tax  by  the 
statute  itself  .  .  .  described  the  kind  of  pecuniary 
imposition  levied  as  an  '  estate  tax '.  The  statute 
ignores  entirely  the  disposition  made  of  the 
estate  by  the  testator  or  by  the  law  as  to  inter- 
state property,  and  looks  only  to  the  net  estate 
itself  as  defined.  The  tax  in  question  is  an  estate 
and  not  a  legacy  or  succession  tax." 

—Phmkett  et  a!,  v.  Old  Colony  Trust  Co., 
124  N.  E.  265. 

"  Doing  Business  " — Private  Invest- 
ments— Inheritance  Tax  on  Non-Resi- 
DENT. — Another  phase  in  the  series  of  at- 
tempts by  the  state  of  New  York  to  im- 
pose an  inheritance  tax  upon  the  estate  of 
the  late  Hetty  Green,  was  recently  covered 
in  a  decision  by  Surrogate  Fowler  that  her 
estate  was  not  taxable  under  that  provision 
imposing  a  transfer  tax  upon  "  capital  in- 
vested in  business  in  this  state  by  a  non- 
resident of  the  state  doing  business  there- 
in ".  Mrs.  Green  in  previous  litigation 
was  held  domiciled  in  Vermont  and  not 
taxable  as  a  resident.  The  present  action 
sought  to  tax  the  estate  on  account  of  de- 
cedent's investments  in  the  state,  consist- 
ing of  deposits  in  banks,  mortgages  on 
New  York  real  estate,  purchases  of  New 
York  City  bonds  and  corporate  stock  and 
certificates  of  indebtedness.  It  was  shown 
that  she  invested  the  income  from  such 
investments  in  such  securities.  It  also  ap- 
peared that  a  corporation  had  been  formed 
to  hold  her  active  investments  or  those  re- 
quiring the  frequent  signing  of  papers. 
She  maintained  no  office  in  the  state  and 
made  no  transactions  except  those  required 
to  protect  and  employ  her  own  property. 

Under  these  conditions  the  Surrogate 
held  that  the  decedent  was  not  doing  busi- 
ness and  had  no  capital  employed  in  busi- 
ness;  that  her  activities  were  not  in  a  legal 
sense  business  but  her  own  private  trans- 
actions and  affairs;  that  the  investment  of 
private  funds  was  not  business.  This 
opinion   by   this   venerable    and   scholarly 


Surrogate,  who  has  recently  been  retired 
under  the  age  limit,  is  perhaps  the  last  of 
a  long  series  of  decisions  which  have  been 
noted  for  their  evidence  of  deep  and  pro- 
found study  and  thought,  breadth  of  dis- 
cussion and  remarkable  insight  into  th« 
sources  of  the  law  and  their  application  to 
the  life  of  the  times  as  reflected  in  the  en- 
tirely human  incidents  arising  in  connec- 
tion with  the  work  of  a  court  of  Probate. 
In  this  case,  for  instance,  there  is  to  be 
found  a  profound  discussion  of  such  sub- 
jects as  the  attitude  of  a  court  towards 
the  economic  questions  arising  in  tax  con- 
troversies, and  the  tendencies  toward 
socialism  in  democratic  republics.  But  of 
greatest  interest  is  the  Surrogate's  careful 
historical  analysis  of  the  troublesome  word 
"  business "  and  of  the  true  definition  of 
what  constitutes  "  doing  business  ".  In 
this  discussion  he  takes  the  reader  through 
the  texts  of  the  lexicographers  and  finds 
them  inadequate.  In  view  of  the  ambigu- 
ity thus  developed,  he  resorts  to  the  Civil 
Law  "  that  great  fountain  of  modern  rights 
and  legal  principles ",  finding  instructive 
suggestions  in  the  money  transactions  of 
the  Romans,  concluding  as  above  stated, 
that  the  decedent  could  not  be  classed  as 
"  doing  business "  by  reason  of  the 
methods  adopted  in  caring  for  and  man- 
aging her  own  property.  Incidentally,  he 
strongly  condemns  the  use  of  the  words 
"  business  "  or  "  doing  business  "  in  stat- 
utes, words  which  he  says  may  mean  some- 
thing or  nothing,  and  suggests  the  use  of 
some  such  word  as  "  trade  ",  "  commerce" 
or  "brokerage",  words  which  have  a  set- 
tled meaning  by  the  common  law.  Sucli 
words  retain  their  common-law  significance 
upon  each  repetition  of  their  use,  while  the 
word  "  business  "  is  "  among  the  most  in- 
definite in  the  English  language  [Parker 
Mills  v.  Commissioner,  23  N.  Y.  242: 
Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107, 
171  ;  Smith  v.  Anderson,  15  Ch.  Div.  247, 
258)".  A  reading  of  this  opinion  in  full 
will  well  repay  the  reader. — In  re  Greenes 
Estate,  178  N.  Y.  Supp.  353. 

Licenses — "  Dealer  " — Agents.  —  A 
corporation  was  engaged  in  selling  coal  oh 
a  commission  basis,  the  orders  from  its 
customers  being  tran.smitted  to  coal  opera- 
tors and  shipments  being  made  to  such 
customers.  The  coal  was  billed  to  the 
corporation,  generally  at  the  price  paid  by 
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the  customers  less  the  commission  agreed 
upon,  the  corporation  being  rep>onsible  for 
the  payment. 

The  corporation  claimed  immunity  from 
the  Pennsylvania  mercantile  license  tax  as 
not  being  a  "  dealer "  but  an  agent  or 
factor  selling  for  account  of  the  coal  oper- 
ators. This  contention  was  rejected  by  the 
court  and  the  tax  held  properly  assessed. — 
Commonwealth  v.  Thome  Ncale  &'  Co.^ 
107  Atl.  814. 

Licenses — Police  Power — Uniform- 
ity Clause — Prohibitory  Fee. — A  license 
fee  in  South  Carolina  on  emigrant  agents 
amounting  to  $2,000  was  contested  as  pro- 
hibiting lawful  acts  and  as  contravening 
the  constitutional  provision  which  was 
claimed  to  require  graduated  license  fees. 
The  court  rejected  both  claims,  holding 
that  where  the  doing  of  an  act  is  within 
the  police  power,  the  legislature  has  author- 
ity to  prohibit  it  entirely.  The  constitu- 
tional provision  contains  the  clause  that 
the  legislature  "  may "  provide  a  grad- 
uated licen.se  on  occupations  or  business. 
The  court  held  that  the  word  "  may  "  did 
not  have  the  effect  of  the  word  "  shall  " 
as  in  the  case  of  the  uniformity  clause  in 
the  same  section ;  that  the  word  "  may " 
was  merely  advisory ;  that  it  would  be  un- 
reasonable to  suppose  that  it  was  the  in- 
tention of  the  constitution  to  require  a 
graduated  license  in  those  cases  where  the 
licensees  were  mere  instrumentalities  in  the 
enforcement  of  the  police  power. — State  v. 
Recz'es,  99  S.  E.  841. 

Licenses  —  Two  Laws  Enacted  on 
Same  Day — Which  Applicable — Invol- 
untary Payment — Recovery. — The  Ken- 
tucky court  of  appeals  held  that  two 
license  tax  statutes  enacted  on  the  same 
day  are  to  be  presumed  to  be  effective  at 
the  same  time  and  will  be  so  construed  if 
possible,  and  when  both  taxes  are  appli- 
cable to  the  same  person,  a  construction 
will  be  given  which  will  avoid  double 
taxation. 

Complainant  corporation,  a  manufac- 
turer of  distilled  spirits,  paid  a  license  tax 
as  such.  Thereafter,  on  demand,  it  paid 
a  corporation  franchise  tax  on  capital 
stock,  under  a  law  enacted  on  the  same 
day  which  contained  a  provision  excepting 
"  all    corporations    Avhich,    under    existing 


laws,  are  liable  to  pay  a  franchise  or 
license  tax  ". 

It  was  held  that  the  corporation  was 
liable  only  for  the  license  tax  as  a  manu- 
facturer of  distilled  spirits. 

It  was  further  held  that  the  payment 
was  involuntary  and  that  mandamus  would 
lie  to  compel  the  state  auditor  to  repay  the 
tax  illegally  collected  under  a  statute 
authorizing  him  to  repay  taxes  which  were 
not  in  fact  due.  The  discussion  of  invol- 
untary pajonent  in  general  and  the  right 
of  recovery  is  interesting. — Greene  v.  Tay- 
lor Jr.  dr''  So7is,  212  S.  W.  925. 

Licenses — Classification — Equality 
— Dog  Registration  Fees.  —  The  consti- 
tutionality of  a  dog  tax  was  recently  up- 
held by  the  Tennessee  supreme  court.  The 
questions  had  all  been  substantially  con- 
sidered in  a  previous  case  {State  v.  Envin_ 
200  S.  W.  973)  but  certain  differences  in 
the  statutes  Avere  claimed  to  raise  new 
questions.  In  this  case  the  tax  was  applied 
only  in  counties  having  a  certain  popula- 
tion. It  was  held  that  this  was  not  class 
legislation,  a  similar  classification  by  coun- 
ties having  been  upheld  in  Thomas  v. 
State  and  Sullivan  v.  State,  188  S.  W.  617 
and  1153.  To  the  objection  that  a  dog 
without  a  license  is  no  greater  public  nui- 
sance than  one  with  one,  the  court,  fol- 
lowing the  Erwin  case,  replied  that  the 
distinguishing  mark  would  enable  identifi- 
cation, and  further  that  the  fee  would 
"  tend  to  reduce  the  number  of  worthless 
dogs ".  The  objection  that  the  act  vio- 
lated the  constitutional  provision  against 
taking  property  without  just  compensation 
and  against  inequality  in  taxation  of  the 
same  species  of  property,  was  met  by  a 
reference  to  the  holding  in  the  Envin  case 
that  dogs  are  such  a  species  of  property 
as  may  be  regulated  in  its  ownership  so  as 
to  protect  the  public  and  that  the  act  was 
a  police  measure  as  distinct  from  a  revenue 
measure.  The  tax  of  $1.50  for  the  dog  in 
question,  for  non-payment  of  which  the 
owner  was  fined  and  taxed  with  costs  be- 
sides being  doubtless  put  to  considerable 
expense  of  appeal  to  the  supreme  court, 
was  upheld. — Ponder  v.  State,  212  S.  "VV. 
417. 

Licenses  —  Interstate  Commerce — 
Peddlers  —  State's  Designation  of  a 
Tax.  —  A  recent  decision   of  the   United 
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States  supreme  court  is  interesting  by- 
reason  of  its  restatement  of  principles 
frequently  under  discussion  in  license  tax 
cases.  In  this  case  the  subject  of  the  tax 
was  a  vendor  of  soft  drinks  manufactured 
in  Cincinnati  and  sold  in  Covington,  Ken- 
tucky, customers  being  supplied  according 
to  their  several  requirements,  from  a  stock 
of  goods  carried  on  a  wagon  from  place 
to  place.  The  case  did  not  involve  the 
filling  of  orders  previously  placed  with 
the  dealer,  and  the  court  therefore  easily 
distinguished  the  decisions  in  the  "dnun- 
mer "  cases  such  as  Caldwell  v.  North 
Carolina,  187  U.  S.  622,  and  those  where 
the  license  tax  tax  was  held  to  discrim- 
inate against  the  goods  of  another  state, 
such  as  Walling  v.  Michigan,  116  U.  S. 
446,  454,  referring  to  the  clear  distinction 
set  forth  in  Crcnshaiv  v.  Arkansas,  227  U. 
S.  389,  399-400. 

A  license  tax  imposed  upon  sales  such 
as  those  involved  in  the  instant  case  was 
held  clearly  not  violative  of  the  commerce 
clause  under  well-settled  authority,  such  as 
Woodruff  V.  Parham,  8  Wall.  123,  140; 
Machine  Co.  v.  Gage,  100  U.  S.  676; 
Emert  v.  Missouri,  156  U.  S.  296,  and 
Baccus  V.  Louisiana,  232  U.  S.  334. 

The  effect  of  the  decisions  mentioned 
was  sought  to  be  overcome  by  reason  of  a 
decision  of  the  state  court  that  the  sales 
in  question  did  not  constitute  "  peddling  " 
within  the  meaning  of  the  state  statutes 
(5.  0.  Co.  v.  Commonwealth,  107  Ky. 
606 ;  Newport  v.  French  Bros.  Bauer  Co., 
169  Ky.  174,  185).  As  to  this  contention, 
the  court  held  that  it  was  one  of  statutory 
definition,  using  the  following  important 
language,  which  is  likely  to  be  widely 
quoted : 

"  it  hardly  is  necessary  to  repeat  that  when  this 
court  is  called  upon  to  test  a  state  tax  by  the 
provisions  of  the  constitution  of  the  United 
States,  our  decision  must  depend  not  upon  the 
form  of  the  taxing  scheme,  or  any  characteriza- 
tion of  it  adopted  by  the  courts  of  the  state,  but 
rather  by  the  practical  operation  and  effect  of  the 
tax  as  applied  and  enforced.  The  state  court 
could  not  render  valid  by  misdescribing  it,  a  tax 
law  which  in  substance  and  effect  was  repupfnant 
to  the  federal  constitution  ;  neither  can  it  render 
unconstitutional  a  tax  that  in  its  actual  effect 
\'iolates  no  constitutional  provision  by  inaccu- 
rately defining  it.  St.  L.  S.  IV.  Ry.  v.  Arkansas, 
135   U.  S.  350,  362." 

— Wagner  et  al.  v.  City  of  CovingtoUj  U. 
S.  Sup.  Ct.,  December  8,  1919. 


Real  Estate  —  Street  Easements — 
Valuation.  —  In  a  case,  which  may  be 
read  with  interest  owing  to  the  vein  of 
sarcasm  running  through  it,  it  was  held 
that  the  vixluation  of  a  lot  abutting  upon 
a  street  must  necessarily  include  the  value 
of  the  easement  in  the  street  created  by 
the  deeds  of  the  predecessor  in  title ;  that 
an  attempt  by  a  somewhat  subtle  process 
of  manipulation,  to  cast  an  added  burden 
upon  the  land  owner  by  securing  title  to 
the  street  for  the  purpose  of  vacating  the 
same  as  a  private  street,  thus  producing  a 
taxable  entity  apart  from  the  abutting 
land,  would  not  be  fostered  by  the  court 
as  by  no  such  specious  and  devious  method 
could  the  property  owner  be  divested  of 
rights.  The  easement  was  held  to  have  no 
existence  other  than  in  connection  with 
the  land  to  which  it  pertained  which  had 
been  valued  with  reference  to  and  en- 
hanced by  the  easement  which  could  not 
thereafter  be  separately  assessed. — State  v. 
West  Cabanne  Improvement  Co.,  213  S. 
W.  25. 

Assessment  of  Unsurveyed  Land  on 
Public  Domain — "  Unknown  Owners". 
— Another  important  decision,  sustaining 
the  Arizona  Tax  Commission,  has  just 
been  rendered  by  the  state  supreme  court. 
It  concerned  taxes  for  the  years  1913-1916 
on  a  tract  of  land  known  as  "  Baca  Float 
No.  3 ".  The  title  to  this  tract,  embrac- 
ing an  area  more  than  twice  that  of  the 
District  of  Columbia,  vast  mineral  wealth 
and  rights  of  a  multitude  of  settlers,  was 
in  litigation  for  many  years,  resulting  in 
conflicting  claims  and  entries  and  numer- 
ous decisions  by  the  General  Land  Office 
and  the  courts.  Finally,  by  a  decision  of 
the  United  States  Supreme  Court,  rendered 
in  1914,  the  title  was  confirmed  and  the 
survey  made  in  1905,  ordered  filed,  which 
was  done  in  December,  1914.  The  Ari- 
zona Tax  Commission,  soon  after  its  organ- 
ization in  1912,  took  steps  to  secure  taxes 
from  this  tract  and  ordered  it  assessed  at 
$1,000,000,  which  was  done,  the  assess- 
ments for  the  years  in  question  being  made 
to  "  unknown  owners  ". 

The  assessments  for  1913  and  1914  were 
contested  because  the  survey  had  not  been 
filed  until  after  they  were  made,  and  hence 
it  was  urged  that  there  was  no  definite 
land  subject  to  assessment;  that  those 
made  covered  government  land  and  were 
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illegal.  The  court  found  statutory  author- 
ity for  assessing  a  "  claim  to  real  estate  " 
as  property  and,  referring  to  the  claims  of 
title  long  asserted  in  the  numerous  con- 
troversies in  the  courts  and  before  the 
Land  Office,  held  that  the  assessments  were 
valid,  as  against  a  claim  to  real  estate. 
The  assessments  for  1915  and  1916  were 
claimed  illegal  because  made  vaguely,  in 
part  to  unknown  owners  and  in  part  to  cer- 
tain named  owners  of  parts  of  the  tract, 
without  attempted  description  of  the  parts 
held  in  separate  and  distinct  ownership. 
The  court,  after  reviewing  the  assessment 
entries,  held  that  they  amounted  to  assess- 
ments to  "unknown  owners"  as  authorized 
by  the  statute  and  that  the  additional 
crude  and  imperfect  attempts  at  a  separa- 
tion to  different  owners,  were  surplussage; 
that  in  view  of  the  long-drawn-out  litiga- 
tion and  the  consequent  delay  in  the  de- 
termination of  the  title,  which  was  not 
settled  until  1917,  it  could  not  be  expected 
that  the  assessing  officers  could  fix  the 
owners  of  the  property  and  they  were  jus- 
tified in  assessing  it  to  "unknown  own- 
ers ",  relying  at  this  point  upon  the  de- 
cision of  the  New  Hampshire  court  in 
French  v.  Spalding,  61  N.  H.  395,  and 
quoting  from  the  opinion.  Thus  the  as- 
sessments for  all  the  years  were  held  valid 
and  a  large  accumulation  of  taxes  made 
available  to  the  county  in  question.  The 
tax  commission  may  properly  feel  elated 
at  this  satisfactory  ending  of  this  long- 
drawn-out  controversy. — State  ex  rel.  Bur- 
goon  V.  Waits  et  at.,  Ariz.  Supreme  Court, 
December  16,  1917. 

Exemptions  —  Charitv" — "  Indigent  " 
Persons  —  Exemption  as  Contract — 
Discrimination — Classification.  —  The 
amendment  in  a  general  tax  act  of  Massa- 
chusetts, withdrawing  exemption  of  hos- 
pital property  from  taxation  unless  a  cer- 
tain proportion  thereof  and  of  its  invested 
funds  were  used  for  the  care  of  indigent 
patients,  without  charge,  was  the  subject 
of  review  in  a  proceeding  by  an  institu- 
tion for  abatement  of  taxes  levied  upon  it, 
resulting  in  the  discussion  of  various  im- 
portant questions.  The  court  held  that 
the  "  free  charges  "  made  the  test  of  the 
exemption,  included  those  for  services  and 
were  not  confined  to  those  for  the  use  of 
the  property.  "  Indigent  "  persons  were 
defined  to  be  those  who,  having  in  view 


other  imperative  obligations,  were  unal:)le 
to  contribute  any  substantial  amount  toward 
their  support  in  the  asylum. 

The  limitation  of  the  exemption  was 
held  not  to  violate  any  constitutional  right 
as,  in  the  absence  of  a  binding  contract, 
no  one  has  a  constitutional  right  to  exemp- 
tion from  taxation  which  would  be  vio- 
lated by  changes  in  tax  laws  removing  ex- 
emptions previously  existing.  The  ex- 
tremely limited  number  of  institutions  de- 
prived of  full  exemption  by  the  statute  was 
held  not  to  constitute  such  unjust  and  dis- 
criminatory treatment  as  to  violate  the 
equal  protection  clause  of  the  state  and 
federal  constitutions,  a  point  which  was 
elaborately  discussed  by  the  court  with  full 
citation  of  authorities.  Classification  in 
exemption  was  stated  to  present  a  different 
question  from  classification  in  taxation. 

The  matter  of  the  valuation  of  the  hos- 
pital property  received  extended  treatment, 
the  meaning  of  "  fair  value  "  as  applied  to 
various  species  of  property,  including  such 
as  has  no  usual  selling  price,  being  dis- 
cussed at  length  with  reference  to  numer- 
ous authorities.  —  Massachusetts  General 
Hospital  v.  Belmont,  124  N.  E.  21. 

Special  Assessments — Billboard  Ad- 
vertising —  Betterment  Tax.  —  In  an 
opinion  rendered  to  the  Massachusetts  state 
senate,  as  to  the  constitutionality  of  several 
bills  then  pending,  the  Justices  of  the 
supreme  court  interpret  Article  50  of  the 
amendments  to  the  constitution  authoriz- 
ing the  legislature  to  "  regulate "  public 
advertising,  as  not  permitting  the  prohibi- 
tion of  advertising  signs,  but  only  to  estab- 
lish reasonable  limitations.  They  there- 
fore hold  certain  portions  of  the  bills  un- 
constitutional which  would  prohibit  the 
erection  of  signs  in  certain  locations.  One 
of  the  bills  provided  for  a  "  special  bet- 
terment tax "  on  the  real  estate,  to  be 
measured  by  the  size  of  the  sign  erected 
thereon.  This  was  held  unauthorized  as 
the  signs  did  not  constitute  a  betterment. — 
In  re  Opinion  of  Justices,  124  N.  E.  319. 

Special  Assessments  —  Liability  of 
Street  Railway  Right  of  Way  —  Lia- 
bility OF  Municipality  in  Case  of  In- 
valid Assessment.  —  In  a  recent  Okla- 
homa case  the  court,  following  a  previous 
decision  {Okla.  Railway  Co.  v.  Severns 
Packing  Co.,  170  Pac.  216)   held  that  the 


128 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


right  of  way  of  a  street  railway  was  sub- 
ject to  assessment  for  benefits  resulting 
from  paving  when  the  right  of  way  was 
derived  by  grant  without  reverter. 

It  appeared  that  portions  of  the  assess- 
ment were  invalid,  causing  a  deficiency  in 
the  proceeds  applicable  to  the  payment  of 
the  bonds  issued  to  cover  the  improvement. 
The  purchaser  of  the  bonds  lirought  action 


to  recover  a  judgment  against  the  city  for 
the  deficiency.  The  court  held,  citing 
numerous  authorities,  that  the  municipality 
became  primarily  liable  to  pay  the  contract 
price  itself  upon  its  failure  to  make  suffi- 
cient valid  assessments  or  to  issue  sufficient 
bonds  to  provide  the  necessary  funds  to 
pay  the  contractor  the  contract  price. — 
Oklahotna  Ciiy  v.  Orthivein,  258  Fed.  190. 
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MR.  FOOTE'S  RECOVERY 


Members    will  .      ^iy    ;.iterv;.rijd.     • 

what  Mr.  Foote  considers  Iiis  almost  mirac- 
ulous escape  from  permanent  loss  of  eye- 
sight. That  his  recovery  is  definite  was 
brought  home  to  the  Editor  through  the 
receipt  of  a  letter  written  in  longhand 
conveying  the  welcome  news.  With  this 
letter  was  enclosed  the  note  which  we  print 
editorially  and  which  well  serves  our  pur- 
pose by  calling  attention  to  the  mental 
vigor  and  the  resourcefulness  of  the  foun- 
der of  the  Association. 


A  NATIONAL  CONVENTION  TO  DEVISE  A 

READJUSTMENT  OF  THE  FORCES 

OF  FEDERAL  AND  STATE 

REVENUE 

A  readjustment  of  the  sources  of  fed- 
eral and  state  revenues  is  imperatively  de- 
manded to  provide  adequately  for  the 
growing  public  expenditures  without  stif- 
ling the  continued  development  of  industry 
and  commerce. 

Prosperity  is  dependent  upon  a  well- 
devised  and  efficient  government  designed 
to  protect  and  promote  the  development  of 
industry  and  commerce. 

The  sovereign  and  effective  powers  of  a 
government  are  dependent  upon  its  ability 
to  obtain  sufficient  revenues  for  its  pur- 
poses without  impoverishing  the  sources 
from  which  they  are  drawn. 

It  is  fundamentally  necessary  that  a  tax 
levied  upon  any  source  of  revenue  shall  be 
assessed  with  an  intelligent  understanding 
of  its  ability  to  pay  and  of  the  time  at 
which  payment  can  be  made  without  re- 
stricting its  productiveness.  These  require- 
ments render  it  clear  that  the  same  source 
^nnot  be  intelligently  taxed  by  more  than 
taxing  authority,  unless  a  system  is  de- 
vffl|d  that  will  consolidate  the  assessments 
ff||  the  federal  and  state  governments  into 
■ne  tax  duplicate  or  return,  designed  to 
-  rve  the  purposes  of  each.  Such  a  system 
will  make  it  possible  for  the  taxing  author- 
ities to  determine  whether  the  tax  they 
propose  to  le\y  will  or  will  not  tend  to 
destroy  the  source  required  to  pay  the  tax. 

When  our  federal  government  was  de- 
veloped, creating  a  Nation  out  of  a  Con- 
federacy of  states,  the  architects  of  the 
Constitution  of  the  United  States  provided 
for  its  efficiency  by  designating  certain 
sources  of  revenue  for  its  exclusive  use. 
exempting   these   from  state  taxation,  but 
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they  did  not  protect  the  revenues  of  the 
states  in  the  same  way  by  prohibiting  the 
taxation  by  tlie  federal  government  of  any 
source  of  state  revenue.  As  a  result  the 
growing  expenditures  of  the  federal  gov- 
ernment have  compelled  it  to  demand  rev- 
enue in  ever-increasing  amounts  from 
sources  previously  taxed  by  states  only. 
This  encroachment  by  the  federal  govern- 
ment upon  the  sources  of  state  revenue  has 
developed  a  mixed  system  of  over-lapping 
taxes  that  is  burdensome  to  the  taxpayer 
by  reason  of  the  several  forms  of  tax  re- 
turns he  is  required  to  render  in  addi- 
tion to  the  increasing  amounts  of  taxes  he 
is  compelled  to  pay  to  the  several  taxing 
governments. 

When  the  Constitution  of  the  United 
States  was  formulated  and  adopted,  the 
conditions  imder  which  industry  and  com- 
merce were  being  developed  were  totally 
unlike  present-day  conditions.  They  have 
been  entirely  displaced  by  the  improve- 
ments made  during  the  years  which  sep- 
arate the  birth  of  our  nation  from  its 
maturity.  If  improvements  in  the  facilities 
by  meaiis  of  which  industries  and  com- 
merce are  developed  and  promoted  are  to 
continue,  it  is  miquestionably  necessar\' 
that  corresponding  improvements  be  made 
in  the  executive  machinery  of  the  federal 
and  state  governments  under  tlie  operation 
of  which  they  must  thrive. 

The  ever-increasing  expansion  of  gov- 
ernmental functions,  and  of  expenditures 
required  for  their  support,  renders  this 
imperatively  necessary.  New  devices  are 
required  to  make  it  possible  to  secure  the 
perfection  and  adoption  of  improved  exec- 
utive machinery  that  will  enable  govern- 
mental administration  to  keep  step  with  the 
development  of  industries  and  commerce, 
induced  by  the  substitution  of  steam  and 
electric  (X)wer  for  wind  and  water ;  rail- 
roads for  freight  wagons  and  canal  boats ; 
electric  lights,  telegraphs  and  telephones 
for  tallow  candles,  oil  lamps  and  mail 
roaches.  Up-to-date  improvements  in  gov- 
ernmental administrative  machinery  cannot 
l->e  made  by  simply  repairing  the  old  de- 
vices. Basic  changes  must  be  made  in  fed- 
eral and  .state  constitutions  on  account  of 
the    changed    conditions    under    which    we 


are  now  living.  New  provisions  governing 
the  raising  of  revenues  must  be  written 
into  these  constitutions,  remodeling  or  dis- 
placing existing  provisions  controlling  the 
raising  of  revenues,  so  adjusted  that  they 
will  automatically  synchronize  with  the 
articulation  of  all  other  devices.  In  this 
way  only  can  a  harmonious  and  an  efifec- 
tive  federal  and  state  taxation  system  be 
])erfected.  The  fact  that  the  effective 
power  of  every  government  is  dependent 
upon  the  efficiency  of  its  power  of  taxation, 
and  an  intelligent  exercise  of  this  power, 
shows  plainly  where  this  work  of  recon- 
struction should  begin. 

To  secure  intelligent  amendments  in  the 
federal  and  state  constitutions  to  control 
the  power  of  taxation  properly,  a  national 
convention  should  be  organized  in  which 
the  federal  and  state  governments  and  the 
taxpajdng  public  shall  be  properly  repre- 
sented, for  the  single  purpose  of  devising 
and  aiding  in  securing  the  adoption  of 
necessary  taxation  constitutional  amend- 
ments. In  this  way  only  can  a  thoroughly 
up-to-date  system  of  federal  and  state 
taxation  be  devised  and  made  effective, 
having  for  its  purpose  the  providing  of  all 
the  revenue  required  by  the  federal  and 
state  governments  and  the  progressive  de- 
velopment of  all  forms  of  industry  and 
commerce,  as  a  means  of  increasing  the 
revenue-paying  capacity  of  every  subject  of 
taxation.  Such  a  system  of  federal  and 
state  taxation  will  cause  every  fair-minded 
taxpayer  to  regard  the  tax  he  pays  as  a 
profit-producing  investment.  This  will  be 
an  achievement  worthy  of  a  convention 
composed  of  members  of  high  intelligence, 
representing  all  vocations,  the  federal  and 
all  state  governments. 

The  creation  and  organization  of  such  a 
convention  may  well  be  made  the  work  of 
ilie  National  Tax  Association.  It  has  all 
tlie  machinery  necessary  for  doing  such 
work  promptly  and  effectively.  The  meth- 
ods it  has  followed  for  twelve  years  in  the 
organization  and  management  of  its  an- 
imal conferences  will  guarantee  its  success 
ill  undertaking  to  organize  a  national  con- 
vention for  the  reasons  and  purposes  herein 
stated. 

All  EX  R.   Foote. 
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MODEL  TAX  SYSTEM  REPORT 

The  receipt  of  niunerous  requests  for 
copies  of  reprints  of  the  report  of  the 
Model  Tax  S}'^tem  Committee,  found  at 
page  426  of  volume  12,  leads  us  to  request 
that  those  desiring  such  reprints  in  quan- 
tities make  request  for  the  same  without 
delay,  as  it  will  be  necessary  to  distribute 
the  type  within  a  short  time. 


As  we  go  to  press,  the  1920  edition  of 
Holmes'  Federal  Taxes  reaches  us.  We 
are  vmable  to  do  more  than  announce  the 
publication  of  this  work,  so  especially  im- 
portant to  many  members  at  this  partic- 
ular time  and  to  say  that  it  appears  in 
greatly  enlarged  form,  now  containing 
some  1150  pages.  This  fact,  with  the 
well-known  special  qualifications  of  the 
author,  will  at  once  indicate  the  usefulness 
and  value  of  the  book  to  all  who  have  to 
do  with  the  question  of  federal  taxes. 


The  special  commission  to  investigate  the 
tax  laws  of  New  Jersey,  of  which  our 
Executive  Committee  member,  Commis- 
sioner Frank  B.  Jess,  is  chairman,  has  just 
made  its  report,  which  embraces  such  ex- 
cellent features  as  an  income  tax,  a  busi- 
ness tax,  county  supervisors  of  assessment 
and  limitation  upon  exemptions  of  real 
property.  The  report  when  available  will 
be  reviewed  in  detail. 


The  Tax  Conunissioner  of  Massachu- 
setts makes  certain  recommendations  and 
suggestions  in  his  annual  report,  among 
which  are  the  following: 

That  gifts  made  in  contemplation  of 
death  be  subject  to  inheritance  tax. 

That  the  complexities  arising  from  the 
"four  classifications  of  taxable  income  and 
their  taxation  at  various  rates  are  so  great 
as  to  suggest  the  advisability  of  abolishing 
the  3%  classification  and  including  it  in 
the  business  classification.  It  is  stated 
that  of  8000  returns  verified  within  the 
past  two  years,  nearly  one-half  are  found 
to  be  in  error,  either  in  favor  of  or  against, 
the  taxpayer.  If  this  change  is  not  made, 
it  is  suggested  that  the  application  of  the 


tax  be  extended  to  dispositions  of  intan- 
gible property  though  exchange  as  a 
"  sale "  may  be  held  to  be  limited  to 
transfers  for  a  "price  in  money".  (See 
Benjamin  on  Sales.) 

That  the  age  limit  for  minor  children 
for  exemption  from  income  tax  from  pro- 
fessions, business  or  employment,  be  raised 
from  18  to  21  years.  This  suggestion  is 
-supported  by  well-chosen  observations. 


The  Constitutional  Convention  of  New 
Hampshire,  which  first  assembled  in 
June,  1918,  reassembled  January  13,  1920, 
and  finally  adjourned  after  a  session  of 
sixteen  days.  A  resolution  submitting  a 
well-phrased  income  tax  amendment  was 
adopted  and  one  for  a  classified,  graduated 
and  progressive  inheritance  tax.  More  ex- 
tended comment  received  from  Commis- 
sioner Fellows  will  be  presented  in  the 
next  issue  of  the  Bulletin. 


The  Nebraska  Constitutional  Conven- 
tion, now  in  session,  is  said  to  be  quite 
certain  to  adopt  some  sort  of  proposal  per- 
mitting classification  of  intangible  prop- 
erty and  income  taxation  and  requiring  the 
creation  of  a  Tax  Commission. 


The  Illinais  Constitutional  Convention, 
now  in  session,  appears  not  as  yet  to  have 
proceeded  far  with  its  work.  A  significant 
and  exceptional  feature  is  the  creation  of 
a  committee  on  form,  designed  to  pass 
upon  various  proposals  as  to  their  appro- 
priateness as  parts  of  the  constitution. 
This  rather  unique  plan  ought  to  accom- 
plish very  helpful  results. 


The  third  annual  Assessors'  Convention 
of  Maine  was  held  at  Augusta,  January 
14  and  15.  State  Assessor  Stetson  writes 
that  the  meeting  was  well  attended  and 
very  helpful.  The  program  covered  a  wide 
range  of  subjects,  including  road  taxes, 
valuation  of  utilities,  term  of  office  of  as- 
sessors, intangible  property,  basis  of  val- 
uation, the  New  Hampshire  Listing  law, 
need  of  complete  records  in  local  assess- 
ment work,  stock  in  trade,  poll  tax  and 
the  rural  assessor's  problems. 
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Honorable  Ogden  L.  Mills  who  very 
kindly  accepted  the  appointment  to  appear 
before  the  Select  Committee  on  the  Budget 
of  the  United  States  Senate  on  behalf  of 
this  Association,  did  so  January  14.  His 
remarks  will  be  printed  in  a  subsequent 
issue  and  may  be  found  in  the  printed 
Hearings  obtainable  from  Senator  Mc- 
Cormick. 


The  Kentucky  legislature  is  struggling 
with  an  assortment  of  tax  measures  de- 
signed to  mitigate  some  of  the  injustices 
said  to  have  resulted  from  the  legislation 
of  1917.  The  segregation  of  certain  classes 
of  property  for  taxation  for  state  revenue 
has  apparently  emphasized  the  burden  upon 
real  property  which  was  left  to  carry  the 
load  of  local  taxes.  In  an  attempt  to 
equalize  the  burden  bills  have  been  intro- 
duced reducing  the  state  rate  upon  real 
property  from  40  cents  to  25  cents,  sub- 
jecting tangible  personalty  (now  taxed  for 
state  purposes  at  40  cents)  to  full  local 
rates  and  intangible  property  (now  taxed 
for  state  purposes  at  40  cents)  to  an  addi- 
tional rate  of  30  cents  for  local  purposes. 


From  Secretary  Ives  of  the  Minnesota 
commission  we  have  the  following  account 
of  the  recent  tax  conference  held  in  that 
state : 

The  fourth  annual  meeting  of  the  Min- 
nesota Tax  Conference  was  held  Januan'' 
21  and  22  at  the  Minneapolis  City  Hall 
and  was  well  attended  by  delegates  from  a 
majority  of  the  counties  of  the  state.  This 
conference  is  an  unofficial  organization  of 
those  interested  in  tax  problems  and  already 
is  exerting  considerable  influence  in  a  legis- 
lative way. 

Much  of  the  discussion  this  year  had  to 
do  with  proposed  amendments  to  the  Min- 
nesota constitution,  to  be  voted  on  at  the 
general  election  Nov.  2d  next.  The  most 
important  of  these  from  a  tax  standpoint 
extends  the  legislative  power  over  taxation 
by  permitting  the  legislature  to  exempt, 
either  in  whole  or  in  part  at  its  discretion, 
household  goods,  wearing  apparel,  tools, 
implements  and  machinery,  agricultural 
products  in  the  possession  of  the  producer 
thereof,  and  the  property  of  county  fair 
a.ssociations.  It  also  permits  the  legisla- 
ture to  enact  a  progressive  and  graduated 
income  tax  law  and  provides  that  such  a 


tax  may  be  in  lieu  of  taxes  on  any  class 
or  classes  of  personal  property,  as  the 
legislature  may  determine.  The  amend- 
ment was  explained  by  Samuel  Lord,  mem- 
lier  of  the  Minnesota  Tax  Commission, 
and  the  conference  went  on  record  as 
favorable  to  its  adoption.  An  energetic 
campaign  of  education  will  be  carried  on. 

The  conference  also  approved  the  pro- 
l)Osed  constitutional  amendment  requiring 
railroad  companies  to  pay  local  improve- 
ment assessments  in  addition  to  the  present 
gross  earnings  tax  of  five  per  cent.  The 
present  tax  is  in  lieu  of  all  other  taxes 
and  assessments  on  the  property  of  the 
companies  used  for  railroad  purposes  and 
precludes  the  imposition  of  any  local  im- 
l)rovement  levies. 

The  issuance  of  $100,000,000  in  state 
bonds  for  the  paving  of  7,000  miles  of 
Wghway  within  the  state  connecting  every 
county  seat,  also  was  approved.  This  prop- 
osition is  being  submitted  in  the  form  of 
constitutional  amendment  in  which  the 
highway  routes  are  incorporated.  The 
l)onds  are  to  be  retired  and  the  interest 
paid  by  means  of  a  special  tax  on  auto- 
mobiles. 

The  conference  also  asked  the  legisla- 
ture to  appropriate  money  for  the  payment 
of  school,  highway  an  educational  taxes 
which  may  be  levied  on  state-owned  land. 
The  state  owns  approximately  2,000,000 
acres  of  wild  land  in  the  northern  district 
and  its  exemption  from  taxation  has  re- 
tarded the  growth  of  the  surrounding 
territory. 

The  substitution  of  the  county  assessor 
system  for  the  existing  system  of  local 
assessors  also  was  advocated. 

Other  numbers  on  the  program  included 
the  following:  "Tax  Problems  and  the 
Farmer,"  A.  D.  Wilson,  director  agricul- 
tural extension.  University  of  Minnesota ; 
"  Tax  Problems  in  Cities  of  the  First 
Class,"  C.  T.  Moffett,  member  of  Minne- 
apolis Real  Estate  Board ;  "  Some  Causes 
of  Growing  Tax  Rates,"  J.  G.  Annson. 
chairman,  Minnesota  Tax  Commission. 

L.  H.  Bugbee  of  Carlton,  president  of 
the  Minnesota  Federation  of  Farmers' 
Clubs,  was  elected  president  of  the  confer- 
ence, W.  L.  Harris  of  Minneapolis,  vice- 
president,  and  John  Dwan  of  Two  Har- 
bors was  re-elected  secretary.  Mr.  Dwan 
has  .served  in  this  capacity  since  the  con- 
ference was  organized,    and   attended   the 
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last  convention  of  the  National  Tax  Asso- 
ciation. 


Commissioner  Peckinpaugh  of  Ohio 
sends  the  following  comment  on  the  situa- 
tion there: 

The  situation  in  which  the  General  As- 
sembly of  the  state  of  Ohio  finds  itself  as 
to  the  taxation  problem  on  account  of  the 
defeat  of  the  classification  amendment  to 
the  constitution  at  the  recent  general  elec- 
tion is,  to  say  the  least,  exceedingly  per- 
plexing. 

Pending  the  vote  on  the  classification 
amendment  the  General  Assembly  ap- 
pointed a  bipartisan  special  joint  com- 
mittee on  taxation  with  power  to  employ 
legal  and  expert  assistance  and  to  proceed, 
during  a  recess  of  the  Assembly  until  De- 
cember, to  draft  legislation  for  the  relief 
of  taxing  districts  which  are  unable  to 
secure  sufficient  revenue  under  the  present 
law.  The  committee  proceeded  upon  the 
theory  that  the  proposed  amendment  would 
pass  and  prepared  an  income  tax  bill,  hav- 
ing theretofore  reported  and  recommended 
a  direct  inheritance  tax  law  which  was 
passed  by  the  Assembly  and  became  effec- 
tive June  5,  1919.  This  act  was  intended 
to  make  up  the  deficiency  brought  about 
by  the  loss  of  revenue  from  the  liquor 
traffic.  A  bill  authorizing  a  graduated 
license  fee  on  automobiles  was  also  re- 
ported by  the  committee,  passed  and  is 
now  being  contested  in  the  courts. 

After  the  classification  amendment  was 
defeated  at  the  election  in  November  the 
committee  favorably  reported  the  income 
tax  bill,  which  was  promptly  defeated  in 
both  branches  of  the  Assembly,  principally 
upon  the  ground  that  it  necessarily  con- 
tained inquisitorial  provisions  which  would 


disclose  intangible  property  to  the  taxing 
officials,  with  the  result  that  it  would 
thereby  be  subjected  to  taxation.  It  was 
strenuously  opposed  by  banks  and  other 
financial  institutions  on  the  ground  that  it 
would  seriously  injure  their  business. 
After  repeated  attempts  to  reconsider  the 
votes  and  pass  the  bill  in  an  amended 
form,  all  hope  of  passing  it  was  aban- 
doned and  the  Assembly  again  recessed, 
this  time  until  January  12,  1920,  at  which 
time  the  committee  reported  a  bill  for  the 
relief  of  the  situation  by  allowing  taxing 
authorities  to  levy  for  sinking  fund  and 
interest  purposes  regardless  of  the  pro- 
visions of  the  tax  limitation  law.  The 
House  passed  the  bill  after  amending  it  so 
as  to  allow  this  procedure  only  upon  a 
majority  vote  of  the  electors  in  the  dis- 
trict. The  Senate  very  promptly  passed  the 
bill  after  restoring  it  to  the  form  in  which 
it  was  recommended  by  the  committee  and 
it  then  went  to  conference,  wdiere  it  is  at 
the  time  of  this  writing,  with  very  little 
if  any  prospect  of  agreement. 

There  is  an  attempt  now  being  made  to 
get  together  on  a  proposal  to  submit  a  new 
classification  amendment  which  shall  con- 
tain a  provision  limiting  the  tax  rate  to 
one  per  cent  on  any  subject.  It  is  claimed 
that  the  other  amendment  failed  largely 
by  reason  of  the  people  being  averse  to 
permitting  the  General  Assembly  to  fix  the 
classes  and  rates  upon  each  class,  with  the 
tendency  always  to  overstep  the  tax  limit 
law.  The  object  of  the  new  proposal  is 
to  overcome  that  objection. 

A  number  of  minor  bills  looking  to  an 
increase  in  state  and  local  revenues  have 
been  proposed,  the  most  important  being 
a  production  tax  of  one  per  cent  on  the 
value  of  all  minerals  produced  in  the  state. 


THE  CLASSIFIED  TAX  LAW  IN  KENTUCKY 


PEYTON  N.  CLARKE 
Secretary,  Kentucky  Tax  Reform  Association 


The  state  of  Kentucky  adopted  a  plan 
of  classification  and  separation  of  prop- 
erty for  taxation  in  1917,  and  the  opera- 
tion of  the  new  tax  laws  for  1918  and 
1919  afford  an  opportunity  to  compare  the 
plan  at  present  in  force  with  the  so-called 
uniform  or  General  Property  tax  formerly 


in  operation  and  also  to  answer  some  of 
the  criticisms  and  correct  the  garbled  state- 
ments published  by  advocates  of  uniform 
taxation  in  this  and  other  states. 

Prior  to  the  adoption  of  the  last  state 
Constitution  in  Kentucky  in  1891,  the 
legislature  was  empowered  to  enact  taxa- 
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lion    Unvs    without    any    constitutional    re-  Students    of    economics    knew    that    the 

striction.      In   the  tax  laws  then  in   force  state  had  grown  in  wealth  far  beyond  the 

there   was   no   attempt    at   uniformity   and  figures  showoi  in  the  assessments,  that  the 

various  methods  were  observed   in   taxing  United  States  Census  report  for  1910  had 

different  classes  of  property  and  attention  placed  the  value  of  taxable  property  in  the 

may  be  called  to  the  fact  that  in  the  pre-  state  at  $2,500,000,000  and  a  special  tax 

vious  decades  from  1870  to  1890  the  state  commission    appointed    to    investigate    the 

liad    prospered    exceedingly   by   reason   of  (juestion,  estimated  the  taxable  wealth   at 

the  liberality  with  which  capital  as  an  ele-  $3,500,000,000    in    1917    of   which   it    ap- 

ment  in  the  development  of  the  states'  re-  peared    that    only    about    one-fourth   paid 

sources  was  treated  in  respect  to  taxation.  taxes  and  that  real  estate  paid  seven-ninths 

The  new  Constitution,  however,  deprived  of  all  the  property  taxes  collected, 

the  legislature  of  the  power  to  enact  any  Various   tax   reform    organizations    and 

tax  measures  contrary  to  the  General  Prop-  special   commissions   appointed  by   Gover- 

erty  tax,  which  was  incorporated  therein.  nors  and  the  Legislature,  published  the  re- 

and  provided  that  all  classes  of  property  ^^ults  of  their  investigations  and  the  people 

should  be  uniformly  taxed.  "f  the  .state  were  finally  aroused  to  action. 

Under    the    General    Property    tax    the  as  it  was  clear  that  the  revenue  was  defi- 

only    property    really    assessed    was    real  cient  and  that  under  the  General  Property 

estate;  as  the  valuation  of  personal  prop-  tax  there  were  only  two  ways  to  replenish 

erty  depended  on  the  returns  made  by  tax-  it,  by  increased  assessments  or  a  higher  tax 

payers    who    were    practically    their    own  rate. 

assessors  and  it  naturally  followed  that  Inspired  by  the  experience  of  some  other 
from  the  inception  of  the  then  new  law,  states,  a  "  State  Tax  League  "  was  organ- 
real  estate  was  saddled  with  the  chief  bur-  ized  in  Kentucky  and  by  a  systematic  cam- 
den  and  this  discrimination  prevailed  for  paign  of  enlightenment  and  with  a  numer- 
the  ensuing  quarter  of  a  century.  ous  state-wide  membership  of  studious  citi- 

The  General  Property  tax  was  put  into  zens,  an  amendment  to  the  Constitution 
effect  in  1893  and  the  assessment  started  was  in  time  secured,  restoring  to  some  ex- 
out  as  follows:  tent  the  power  of  the  legislature  to  enact 

taxation  measures  and  davlight  commenced 

^"^^  "'?'^ $424,734,838  t^,  ^reak  through. 

Personal  property    144,006,308  ^.,                   ,*'       ^         ^1       •      j    .1.      i         1 

1  he  amendment  authorized   the  legisla- 

Total $568,741,146  ture  to  classify  property   for  taxation,  to 

.,,,                                       ,    ,  .    ,       ,  determine   which   classes  should   be  taxed 

I  he  state  tax  rate  on  all  kinds  of  prop-  f^^  i^^^i    ^.^^,„/     ^^^  municipal  purposes. 

f/L'^^'/^'  f  ^""^  '^^^^  ^^"''  ""^  ^^^^  '^"^    to    fi^    different    rates    on    different 

$100,  and  in  the  inter.-ening  years  up  to  ^.;^^^.^^      ^j^^  ^1^   ^^^      requiring  that  all 

and   mcludmg    1917,    it   had   been    found  ^^^1^  ^^  subjected  to  taxation  for 

necessary  to  increase  it  periodically-  to  55  .^^^^  purposes  and  also  that  property  must 

cents,    the   as.sessment    for    1917,    the   last  ,,g  ^^^^^  ^^  ^^^  ..  ^^^^  ^  ^^^-^  „  ^^. 

>x-ar    under    the     General     Property    tax,  ^^^^^^  unchanged. 

The  advocates  of  classification  calculated 

Real  estate  assessed  at  $713-835.438  that  a  rational    tax   would    produce  more 

Personal  property 208,621,043  revenue  than  an  inequitable  and  unenforc- 

-p^jjj                                         $Q22  4c6  48i  ^''^^  *^^  ^"^  proceeded  on  the  principle  of 

more  property  to  tax,  rather  than  more 
The  fact  that  the  expenses  of  the  state  taxes  on  property,  and  as  another  tax  corn- 
had  been  exceeding  the  income  for  some  mission  was  at  that  time  struggling  with 
years,  with  a  menacing  debt  piling  up,  in-  the  problem,  to  be  acted  upon  later  by  the 
dicated  that  something  was  wrong  with  the  )t-gislature,  the  State  Tax  League  delved 
revenue  laws,  but  so  tenacious  arc  people  <ieeply  into  the  proposition  and  suggested 
of  constitutional  provisions  and  -so  appre-  Certain  plans. 

hensive  of  any  tampering  therewith,  it  re-  'I'hey  reasoned   that  intangible  personal 

quired  a  long  time  to  awaken  them  to  a  iiroperty,   comprising  bonds,  stocks,  notes, 

realization  of  the  situation  and  to  demand  accounts  and  money  could  not  stand  triple 

a  change.                                                      _!  :^  taxation    for   city,    county   and    state   pur- 
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poses,  approximating  three  per  cent  and 
which  had  accounted  for  the  failure  of  tax- 
payers to  list  it,  and  proposed  that  sucli 
intangible  property  be  taxed  by  the  state 
only,  figuring  that  as  little  of  it  had  been 
assessed  it  would  interfere  but  little  with 
city  and  county  revenues,  and  that  if  not 
taxed  for  the  latter  purposes,  the  owners 
could  well  afford  to  pay  a  reasonable  state 
tax  on  it  in  lieu  of  all  other  taxation. 

It  was  considered  desirable  to  encourage 
manufacturing,  and  that  therefore  for 
many  and  obvious  reasons  manufacturing 
machinery,  raw  materials  at  tlie  plant  and 
products  in  process  should  be  taxed  for 
state  purposes  only. 

Agricultural  products  grown  within  the 
year  are  exempted  by  the  Constitution  from 
all  taxation  and  agricultural  implements 
were  included  in  the  exemptions  from  local 
taxation  and  to  afford  further  relief,  it 
was  proposed  that  live  stock  should  be 
taxed  at  a  nominal  rate,  as  also  money  on 
deposit  in  Kentucky  banks,  to  prevent  it> 
deposit  elsewhere  to  escape  undue  taxation. 
.  The  state  revenue  had  been  falling  be- 
hind about  $500,000  annually  and  it  was 
necessary  to  provide  for  this.  In  order  to 
accomplish  it,  very  close  calculations  were 
made  and  published  to  show  how  it  could 
be  accomplished. 

The  revenue  from  the   property  tax  in 

1917  under  the  old  law  was  $5,073,510  on 
an  assessment  of  $922,456,481  at  the  uni- 
form rate  of  55  cents,  and  it  was  figured 
that  an  assessment  of  $1,542,500,000  would 
produce  $5,630,000  or  say  $556,490  more 
revenue  than  in  1917,  at  the  rates  proposed 
of  40  cents  on  property  generally  and  10 
cents  on  live  stock  and  bank  deposits. 

The  result  was  almost  phenomenal,  as 
the  assessment  for  1918,  under  the  new- 
law,  was  $1,583,121,230  and  the  revenue 
$5,644,110,  or  say  $570,600  more  than  in 
1917,  which  shows  that  there  was  no  mere 
guesswork  in  the  calculations. 

The  further  purpose  of  distributing  the 
burden  more  equally  was  accomplished  to 
a  gratifying  extent,  as  the  assessment  for 

1918  showed  the  proportions  as  follows: 

Real  estate  $870,982,809 

Personal  propertj' 712,138,421 

Total $1,583,121,230 

Owing  to  the  reduction  in  the  state  tax 
rate,  real  estate,   although  assessed  higher, 


paid  less  taxes  than  in  1917.  Live  stock 
paid  much  less  and  other  personal  prop- 
erty contributed  the  difference. 

The  operation  of  the  new  plan  was  suc- 
cessful and  completely  confirmed  the  claims 
of  the  advocates  that  a  rational  tax  would 
develop  more,  property  to  tax  and  lighten 
the  burden  on  all. 

There  were  some  objections,  as  there 
always  will  be  to  any  tax  laws,  but  the 
complaints  were  so  irrational  that  they  re- 
ceived little  sympathy.  A  manufacturer  in 
a  small  town  where  the  local  tax  rate  was 
75  cents  complained  because  a  rival  in  a 
larger  city,  where  the  rate  was  $1,50,  re- 
ceived twice  as  much  benefit  by  the  exemp- 
tion of  machinery  and  raw  materials,  and 
another  said  it  was  unfair  to  tax  his  real 
estate  and  eliminate  his  bonds  from  local 
taxes.  These  were  samples  of  the  discon- 
tent manifested. 

As  "it  is  property  and  not  people  that 
is  taxed  "  and  each  class  of  property  is 
uniformly  taxed  for  the  purposes  for 
which  it  is  taxable,  there  is  no  discrimina- 
tion, for  while  the  state  does  not  presume 
to  dictate  in  what  kind  of  property  the 
people  shall  invest  their  money,  the  law 
very  properly  assumes  to  tax  the  invest- 
ment no  matter  what  or  where  it  is,  or 
whether  the  owner  selects  to  live  in  a  town 
or  in  the  country. 

Real  estate  is  very  properly  taxed  for 
all  of  the  purposes  of  state,  county  and 
town,  as  its  value  is  largely  determined  by 
its  location  and  taxes  on  real  estate  are  in 
the  nature  of  an  investment,  as  the  revenue 
is  chiefly  spent  on  roads,  improvements, 
schools  and  protection,  which  adds  to  its 
value;  but  the  taxation  of  bonds,  stocks, 
notes  and  money  detracts  from  their  value 
l)y  lessening  the  income,  and  a  bond  is 
worth  no  more  to  the  resident  of  a  city 
than  to  a  dweller  in  the  country. 

The  apprehension  that  the  exemption  of 
certain  kinds  of  property  from  local  taxa- 
tion would  disturb  the  revenues  of  coun- 
ties and  towns  was  discounted  by  reason 
of  the  comparatively  small  amount  of  tax 
which  had  been  received  from  these  .sources 
and  because  of  the  normal  increase  in  as- 
sessments of  other  taxable  property  which 
enabled  a  reduction  of  tax  rates  in  some 
localities  and  produced  larger  revenues  in 
others  obtained  from  formerly  omitted  and 
unden^alued  property.  Some  adjustments 
v,ere  essential,  but   the  general   effect   was 
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negligible.  In  addition  to  real  estate, 
counties  and  towns  derive  revenue  from  a 
large  amount  of  tangible  personal  prop- 
erty, including  banks,  franchises,  merchan- 
dise, household  effects  and  other  items  not 
exempted  from  local  taxation.  The  as- 
sessed value  of  tangible  personal  property 
for  1917  on  which  counties  and  towns  lost 
revenue  by  local  exemptions  was  less  than 
$20,000,000,  an  average  of  $166,000  to  the 
county. 

The  plan  adopted  in  Kentucky,  as  tested 
by  the  first  year's  experience,  was  emi- 
nently satisfactory  as  it  accomplished  all 
that  was  expected  and  gave  promise  of 
continued  improvement  and  the  revenue 
was  sufficient  for  the  first  time  in  many 
years.  Personal  property  showed  a  dispo- 
sition to  share  the  burden  with  real  estate. 
Property  was  assessed  more  in  accordance 
with  the  law  and  intangible  personal  prop- 
erty owners  could  disclose  and  pay  reason- 
able taxes  on  their  holdings  without  fear 
of  the  confiscation  of  their  incomes.  The 
advocates  of  the  new  system  felt  satisfietl 
and  the  prospect  seemed  clear. 

Thus,  in  spite  of  abnormal  and  threat- 
ening war  conditions  and  the  general  dis- 
turbance of  economic  affairs,  the  classifi- 
cation and  separation  plan,  adopted  in  the 
state  of  Kentucky  stood  the  test  and  dem- 
onstrated its  advantages  over  the  former 
methods  of  taxation  in  its  equality  and 
adequacy. 

The  second  year  found  the  country  in 
the  throes  of  actual  warfare,  with  all  of 
its  disturbing  influences  and  extravagant 
expenditures,  the  spirit  of  excess  seemed 
to  be  injected  into  every  form  of  govern- 
ment. Values  of  nearly  every  kind  of  tan- 
gible property  seemed  to  double  in  a  day 
and  even  the  enormous  taxes  of  the  fed- 
eral government  seemed  insignificant  when 
compared  with  the  profits  that  poured  in. 

The  new  tax  laws  in  Kentucky  had 
scarcely  been  tried  out,  and  though  meet- 
ing the  requirements  of  the  first  year's 
test,  the  plan  was  on  the  eve  of  its  second 
year's  trial  amidst  all  this  public  con- 
fxision. 

The  permanent  state  tax  commission,  an 
appanage  of  the  new  laws,  inspired  by 
the  growing  values  and  cognizant  of  its 
duty  to  see  that  property  should  be  a-sses-^ed 
at  the  "  fair  cash  value  ".  and  witli  ample 
authority  to  enforce  the  law,  deemed  it 
expedient   to   exercise   its   power   over   the 


county  assessing  authorities,  and  knowing 
that  the  local  returns  were  less  than  the 
increasing  values  justified,  undertook  to 
elevate  them.  Local  assessing  powers  were 
advised  that  lands  selling  at  from  two  to 
four  himdred  dollars  per  acre  must  not  be 
assessed  at  sixty  to  eighty  dollars,  and  as 
their  instructions  were  general,  and  in- 
cluded some  other  classes  of  property, 
there  was  a  murmur  of  discontent  all  over 
the  state  and  indignation  expressed  openly 
in  some  localities.  An  exciting  campaign 
for  state  offices  was  coming  on  and  polit- 
ical candidates  found  it  a  popular  theme 
to  denounce  the  tax  laws  and  especially  the 
new  laws,  which  they  blamed  for  the  in- 
crease in  assessments. 

The  new  laws  were  innocent,  as  assess- 
ments are  providetl  for  under  an  un- 
amended constitutional  provision  requiring 
that  all  kinds  of  property  shall  be  assessed 
at  the  "  fair  cash  value "  and  it  is  not 
apparent  how^  such  a  provision  could  or 
should  be  changed,  but  the  people  are  not 
wont  to  consider  such  fine  points  and  it 
was  enough  for  them  to  know  that  their 
assessments  were  raised  and  it  was  natural 
to  attribute  it  to  a  new  law  which  many 
really  knew  very  little  about. 

When  the  new  plan  went  into  effect  the 
advocates,  in  anticipation  of  an  increase  in 
assessments,  provided  for  a  reduction  in 
the  tax  rates  as  an  inducement  to  list  more 
property,  and  the  people  were  satisfied ; 
but  the  raising  of  assessments,  without  a 
corresponding  reduction  in  the  tax  rates, 
offered  no  such  invitation  and  it  was  this 
action  which  produced  discontent,  although 
the  assessed  value,  of  lands  in  particular, 
is  still  far  below  the  fair  cash  value,  if  the 
owners  would  acknowledge  it. 

The  assessment  for  the  second  year, 
1919,  was  in  consequence  as  follows: 

Real  estate   $1,031,080,835 

Personal  property 964,922,036 

Total $1,996,002,871 

The  revenue  from  which  amounts  to 
$7,131,850,  or  over  $2,000,000  more  than 
in  1917,  under  the  old  law,  and  about 
$1,500,000  more  than  1918,  the  first  year 
under  the  new  law. 

The  revenue  is  apportioned  by  the  legis- 
lature and  it  naturally  follows  that  under 
the  last  levy,  made  in  1917,  each  fund  re- 
ceiving the  same,  will  have  much  more  in- 
come than  the  estimated  expenses,  and  it 
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is  impossible  to  apply  any  part  of  it  to 
the  reduction  of  the  tax  rates  which  was  a 
fundamental  principle  of  the  new  plan. 

Had  the  state  tax  commission  deferred 
the  general  increase  in  assessments  another 
year,  until  the  legislature  made  a  new  levy 
and  fixed  new  rates,  there  would  have 
been  no  cloud  on  the  serenity  of  the  situa- 
tion, but  it  seldom  happens  that  those  who 
propose  and  those  who  enact  the  laws  have 
any  part  in  their  administration ;  this  ob- 
stacle will  simply  have  to  be  overcome  as 
others  that  strew  the  path  of  tax  reforms. 

The  great  question  is,  what  has  classifi- 
cation accomplished  for  Kentucky?  and 
the  answer  can  be  summed  up  in  a  few 
sentences. 

Estimating  the  taxable  wealth  of  the 
state  at  $3,000,000,000,  it  has  succeeded  in 
securing  the  assessment  of  two-thirds  as 
compared  to  one-third  of  the  taxable  prop- 
erty. 

It  has  procured  a  fairer  distribution  of 
taxes  as  between  real  estate  and  personal 
property,  by  reducing  the  percentage  on 
real  estate  from  77  to  57  per  cent  and  in- 


creasing the  percentage  on  personal  prop- 
erty from  23  to  43  per  cent. 

It  has  enabled  the  state  to  invite  capital 
and  population  for  the  development  of  it."* 
resources  instead  of  repelling  them. 

Bank  deposits,  subject  to  taxation,  have 
increased  from  $11,000,000  to  $209,000,- 
000  and  intangible  personal  property  from 
$70,000,000  to  $512,000,000. 

Mortgages  may  be  recorded  without  sub- 
jecting them  to  confiscatory  taxation  of  the 
i]icome. 

Property  is  assessed  more  nearly  in 
accordance  with  the  law  and  perjury  in 
swearing  to  values  is  no  longer  necessary. 

The  revenue  of  the  state  is  ample  for 
meeting  the  expenses  and  the  tax  rates  are 
lower. 

Considering  that  the  reverse  of  these 
conditions  prevailed  for  many  years  and 
retarded  the  growth  and  prosperity  of  the 
state,  and  that  capital  and  population  are 
flowing  in  instead  of  going  out,  it  may  be 
stated  without  fear  of  contradiction,  that 
classification  is  a  great  improvement  and, 
in  spite  of  all  obstacles  and  individual  ob- 
jectors, has  justified  its  adoption. 


Recapitulation  of  Asskssments. 


Year. 

System. 

Real  Estate. 

Personalty. 

Total. 

1893 
1917.    . 

General  Property  tax 

General  Property  tax 

424,734.838 
713.835.438 

144,006,308 
208,621,043 

568,741,146 
922,456,481 

1918.    . 
1919      . 

Classification  tax 

870,982,809 
1,031,080,835 

712,138,421 
964,922,036 

1,583,121,230 
1,996,002,871 

Increase  in  25  years  under  the  General 
Properly  tax        

Increase  in  2  years  under  the  Classifica- 
tion tax 

289,100,600 
317.245.397 

64.614,735 
756,300,993 

353.715.345 
1,073.546,390 

These  periods  1893-1917  and  1918-1919, 
under  the  old  and  new  laws,  indicate  a 
fairer  distribution  of  the  burden  as  be- 
tween real  estate  and  personal  property, 
and  had  it  not  been  for  the  fact  that  real 
estate  in  Kentucky  was  notoriously  under- 
valued in  assessments  and  had  to  be  in- 
creased, in  accordance  with  the  old  law, 
the  proportionate  increase  in  personal 
property  would  have  been  greater.  While 
real  estate  is  assessed  higher,  the  tax  rate 


is  lower  and  the  increase  in  taxes  on  real 
estate  of  $198,228  is  insignificant  com- 
pared with  the  increase  in  taxes  paid  by 
personal  property  of  $1,863,526  under  the 
classification  plan,  without  which  there 
must  have  been  an  additional  burden  on 
real  estate,  in  increased  assessments  and 
higher  tax  rates  and  which  was  only  ob- 
viated by  inducing  personalty  to  share  it, 
which  had  been  found  to  be  impracticable 
under  the  uniform  tax  law. 
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EXEMPTIONS  UNDER  THE  FEDERAL  INCOME  TAX 


RUFUS  S.   TUCKER 


Exemptions  under  the  Federal  Income 
Tax  are  generally  speaking  of  four  kinds: 
those  granted  for  purely  fiscal  or  admin- 
istrative reasons;  those  granted  on  consti- 
tutional grounds;  those  granted  to  certain 
persons  for  reasons  of  public  welfare;  and 
those  the  purpose  of  which  is  to  assist  cer- 
tain kinds  of  enterprise  or  to  encourage 
certain  forms  of  investment,  presumably 
also  on  account  of  their  effect  on  public 
welfare. 

The  first  kind,  the  fiscal  or  administra- 
tive exemptions,  may  be  further  divided 
into  deductions  necessary  to  ascertain  and 
tax  true  or  net  income  only;  and,  sec- 
ondly, exemptions  or  credits  required  to 
avoid  double  taxation ;  either  under  vari- 
ous provisions  of  the  income  tax  law  or 
in  consequence  of  other  existing  tax  laws. 
The  former  include  deductions  for  ex- 
penses, losses,  interest,  taxes,  depreciation. 
etc.  An  interesting  point  in  connection 
with  these  deductions,  and  one  open  to 
criticism,  is  that  interest  may  be  deducted 
for  money  borrowed  to  purchase  Liberty 
Ijonds,  although  the  income  from  the  bonds 
is  exempt  from  the  normal  tax  and  also, 
to  a  great  extent,  from  the  surtax.  This 
provision  presumably  made  it  easier  to 
float  the  Liberty  loans,  but  there  is  reason 
to  believe  it  also  assisted  the  great  rise  in 
prices  that  has  taken  place  to  our  sorrow, 
for  it  certainly  had  a  tendency  to  increase 
bank  deposits,  and  bank  deposits  are  pretty 
i.losely  connected  with  prices. 

The  exemption  of  the  proceeds  of  in- 
.surance  policies  is  due  to  the  fact  that 
these  are  regarded  cu>  returns  of  one's  prin- 
<  ipal  rather  than  interest.  The  most  im- 
portant example  of  a  deduction  or  "credit" 
intended  to  avoid  double  taxation  is  that 
of  income  received  by  individuals  as  divi- 
dends on  the  stock  of  corporations  subject 
to  the  corporation  income  tax.  These  divi- 
dends are  exempt  from  the  normal  income 
tax ;  but  in  the  case  of  personal  service 
corporations  and  perhaps  some  others,  the 
corporation  is  exempt  but  the  shareholder 
or  member  lias  to  pay  on  liis  part  of  the 
profits. 


Another  deduction  resulting  from  the 
same  principle  is  that  of  inheritances, 
which  are  separately  taxed. 

Coming  to  the  second  main  division  of 
exemptions  —  those  granted  for  constitu- 
tional grounds — we  find  that  these  include 
interest  from  state  or  municipal  obliga- 
tions, and  the  salaries  of  state  and  muni- 
cipal employees.  Marshall's  dictum  that 
"  the  power  to  tax  is  the  power  to  de- 
stroy ",  although  originally  uttered  with 
reference  to  an  attempt  by  some  of  the 
states  to  destroy  a  federal  agency  by  means 
of  a  discriminating  tax,  has  been  invoked 
to  prevent  what  was  alleged  to  be  a  fed- 
eral restriction  of  state  sovereignty  as  an 
incidental  result  of  a  uniform  tax.  The 
cases  in  which  this  point  lias  been  passed 
upon  by  the  Supreme  Court  were  decided 
before  the  16th  amendment  was  adopted, 
so  it  is  not  necessary  to  question  their  de- 
cision ;  although  it  would  seem  that  from, 
the  economic  point  of  view  at  least  there 
is  an  immense  difference,  of  kind  rather 
than  of  degree,  between  a  tax  that  might 
discriminate  against  states  in  their  attempts 
to  borrow  money  or  liire  employees,  and  a 
tax  which  simply  puts  them  on  the  same 
footing  as  other  borrowers  and  employee.s, 
or  in  other  words  leaves  them  in  the  same 
situation  that  they  would  have  been  in  if 
no  income  tax  had  been  imposed  at  all. 
Moreover,  states  are  not  forbidden  to  tax 
the  bonds  of  other  states  if  held  by  their 
own  citizens.  The  16th  amendment  gives 
Congress  power  to  levy  taxes  on  income 
"  from  whatever  source  derived  ".  It  is 
ti"ue  that  many  lawyers  think  this  not 
enough  to  do  away  with  the  exemptions  on 
state-derived  incomes,  but  there  are  other 
changes  in  the  situation  that  must  be  taken 
into  account ;  they  are  the  change  in  the 
attitude  of  the  public  toward  the  principle 
of  a  federal  income  tax,  and  the  change 
in  the  personnel  of  the  Supreme  Court. 
The  income  tax  was  widely  regarded  in  the 
nineties  as  a  dangerously  socialistic  device; 
and  the  judiciary  could  not  escape  this  feel- 
ing. In  some  sections  of  the  country  also 
at  that  time  the  principle  of  state's  rights 
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was  still  held  in  an  exaggerated  form. 
Moreover,  the  legal  profession  was  abso- 
lutely bound  by  the  principle  of  precedents. 
That  public  opinion  has  changed  is  a  mat- 
ter of  common  knowledge;  and  recent  de- 
cisions of  the  Supreme  Court  have  shown 
that  some  at  least  of  the  Justices  believe 
that  law,  like  other  sciences,  is  capable  ot 
progress. 

One  bad  effect  of  this  exemption  of  state 
and  muiiicipal  securities  will  be  to  encour- 
age states  and  municipalities  to  enter  on 
expensive  undertakings  involving  much 
borrowed  capital.  Unless  one  is  confident 
that  the  states  can  manage  enterprises 
better  than  private  persons  can,  he  will 
hardly  look  with  favor  on  such  a  result. 
Another  result  will  be  that  states  will  be 
asked  to  lend  their  credit  to  assist  private 
schemes  on  account  of  the  low  rate  of  in- 
terest on  their  bonds.  Now  it  is  one  thing 
to  enjoy  a  low  rate  of  interest  because  ot 
a  good  reputation ;  it  is  another,  and  quite 
different,  thing  to  enjoy  a  low  rate  of  in- 
terest because  of  tax  exemptions.  In  the 
first  case  the  saving  in  interest  is  net ;  it  is 
a  real  saving;  investors  are  willing  to 
lend  at  a  low  rate  because  it  is  a  good  in- 
vestment. In  the  second  it  is  offset  by  the 
higher  taxes  that  everyone  else  has  to  pay 
to  carry  on  the  government,  and  under  a 
system  of  progressive  rates  the  loss  in 
taxes  is  bound  to  be  much  greater  than 
the  gain  in  interest.  But  T  will  recur  to 
this  later. 

The  amount  of  state  and  municipal 
securities  wathdrawn  from  the  Federal  in- 
come tax  is  at  least  $4,000,000,000,  repre- 
senting an  annual  income  of  probably 
$160,000,000.  There  are  also  the  salaries 
of  state  employees,  the  amount  of  which 
cannot  be  ascertained.  The  Revenue  Act 
of  1918  did  omit  the  specific  exemption  of 
salaries  of  state  employees,  but  the  Treas- 
ury Department  has  interpreted  the  clause 
in  such  a  way  as  to  exempt  them  never- 
theless. 

Next  in  order  are  the  personal  exemp- 
tions deliberately  granted  for  reasons  of 
public  welfare.  The  exemption  of  $1,000 
for  unmarried  and  $2,000  for  married 
persons  is  justifiable,  like  the  progressive 
rates  on  higher  incomes,  on  the  ground  of 
inability  of  these  smaller  incomes  to  pay  a 
direct  tax.  It  would  be  erroneous  to  as- 
sume that  persons  receiving  such  low  in- 
comes cannot   pay   any  tax    at  all;   other 


countries  have  much  lower  exemptions, 
and  even  here  these  persons  are  not  ex- 
empted from  the  customs  duties  nor  from 
other  internal  revenue  taxes,  to  say  noth- 
ing of  state  property  taxes.  In  Prussia, 
for  example,  the  limit  of  exemption  before 
the  war  was  $220,  and  no  European  coun- 
try had  as  high  an  exemption  as  $1,000. 
In  fact,  our  first  income  tax,  in  1862,  per- 
mitted an  exemption  of  only  $600.  But 
if  for  no  other  reason,  the  exemption  ot 
$1,000  is  justified  by  the  expense  of  col- 
lecting the  tax  on  smaller  amounts.  On 
the  other  hand,  a  larger  exemption  would 
create  too  large  a  class  of  citizens  who 
A\ould  not  knowingly  contribute  to  the  cost 
of  government. 

Under  the  peculiar  wording  of  this  part 
of  the  act,  it  is  sometimes  possible  for  a 
person  with  one  dependent,  other  than  a 
wife  or  husband,  to  get  an  exemption  of 
$2,200,  although  the  exemption  for  a  mar- 
ried person  with  a  dependent  wife  or  hus- 
band would  be  only  $2,000.  Another 
peculiarity  is  that  a  man  with  over  fifteen 
dependents  might  be  exempt  from  normal 
tax  while  subject  to  the  surtax.  These 
points,  however,  are  of  minor  importance, 
and  are  mentioned  only  as  curiosities. 

But  the  most  disputable  exemptions  are 
those  which  are  really  concealed  subsidies. 
In  this  class  belong  the  exemptions  of  in- 
comes from  certain  securities,  such  as 
United  States  bonds,  or  the  bonds  of  terri- 
tories and  possessions  of  the  United  States, 
Farm  Loan  bonds,  and  other  securities 
issued  in  connection  with  the  system  of 
agricultural  credit,  and  bonds  of  the  War 
Finance  Corporation.  Here  also  belong 
the  exemptions  of  incomes  received  by  cer- 
tain organizations  not  primarily  for  profit, 
including  labor  organizations,  fraternal 
societies,  religious,  charitable,  and  educa- 
tional bodies,  social  clubs,  etc.  This  sort 
of  organization  has  usually  been  exempt 
from  property  taxes  under  the  laws  of  the 
states.  There  are  also  some  associations 
organized  for  the  pecuniary  benefit  of  their 
members  which  have  seemed  deserving  of 
encouragement,  such  as  building  and  loan 
associations,  local  mutual  insurance  com- 
panies, and  cooperative  marketing  associa- 
tions. It  is  harder  to  justify  these  exemp- 
tions than  those  mentioned  just  previously, 
l)ut  after  all  they  are  not  of  much  impor- 
tance. The  amount  of  tax  thus  lost  is 
small,  and  it  is  not  easy  for  ordinary  citi- 
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zrns  to  evade  their  proper  share  of  taxes 
by  taking  advantage  of  these  exemptions. 

The  case  is  different  with  respect  to  the 
exemptions  of  income  from  securities.     Mr. 
K.  N.  Robins  has  estimated   that  the  par 
value  of  exempt  securities  is  over  $30,000,- 
000,000.  including  the  state  and  municipal 
is.sues  previously  mentioned.     The  income 
from  such  investments,  all  exempt  from  the 
nonnal   tax  and  mostly   exempt   from   the 
surtax,  would  be  about  $1,200,000,000,  or 
one-fifteenth  of   the  total  taxable   income 
reported  for  the  year    1917.     This  means 
that   taxable   incomes   have   to   pay   a   tax 
one-fifteenth  greater  than  is  required   for 
the  costs  of  government,  in  order  that  cer- 
tain  political   bodies   and   other   organiza- 
tions may  borrow   money   at   slightly   less 
than    the    market    rate,    and    that    certain 
wealthy   lenders  may  enjoy  their  incomes 
free  of  most  of   the  existing   income   tax 
and  all  future  increases  in  rate  that  may 
take    place.      It   is   somewhat   difficult    to 
justify  taxing  all   citizens  more  in   order 
that  farmers  or  governments  may   borrow 
money  more  easily,  but  if  the  farmers  or 
the  states  or  the  United  States  government 
actually    saved    what   the   citizens    lost,    it 
would  not  be  so  bad.     It  is  plain,  however, 
that  tax  exemption  does  not  ordinarily  en- 
able a  saving  of  more  than  one  or  two  per 
cent  in  interest ;  a  security  that  would  nor- 
mally sell  on  a  7%  basis  would  certainly 
not   sell   at  less  than   4^%.     There  is  a 
.saving  of  one-third,  and  this  is  a  very  ex- 
treme case.     But  if  the  lender's  income  is 
over  $90,000,   the   government  loses  more 
in  taxes  than  the  amount  of  the  saving  in 
interest.      When    the    Victory    loan    was 
floated,    4}i%    taxable   notes   and    3^% 
non-taxable  were   sold  at  the  same  price. 
To  the  extent  that  they  are  held  by  indi- 
viduals whose  income  is  in  excess  of  $40,- 
000,  the  loss  to  the  government  in  tax  is 
greater  than  the  saving  in  interest.    Looked 
at  in  another  way,  tax-exempt  3^^%  Lib- 
erty bonds  yield  only  3}i'/f   to  a  man  of 
moderate  means,  but  nearly  12%  to  a  man 
with  a  million-dollar  income ;  that  is,  the 
amount  of  income  actually  left  in  his  hands 
is   nearly   as    great    as   that    from    a    non- 
exempt  security  yielding  12%.     No  wonder 
that  the  33/2's  sell  for  a  higher  price  than 
the  other  issues,  which  do  not  carry  such 


complete  exemption.  The  result  is  a  con- 
centration of  non-taxable  property  in  the 
hands  of  the  wealthy,  and  the  creation  of 
a  class  of  citizens  who  receive  the  benefits 
of  our  government  without  contributing 
their  proper  share  to  the  cost.  If  pro- 
gressive tax  rates  are  just — and  most  Amer- 
icans think  they  are — it  is  unwise  to  pro- 
vide such  an  easy  means  of  evasion ;  and 
it  is  unjust,  also,  because  of  the  fact  that 
this  means  of  evasion  is  only  open  to  those 
who  derive  their  income  from  property,  not 
to  those  who  receive  salaries  or  business 
profits.  Ordinarily  it  is  considered  proper 
to  tax  the  so-called  "  unearned  "  incomes 
at  a  higher  rate  than  the  "  earned  "  ones. 
The  United  States  government  is  actually 
doing  the  opposite,  by  providing  means  of 
escape  for  the  recipients  of  unearned  in- 
comes, while  no  escape  is  open  for  the 
others.  There  may  have  been  good  reasons 
during  the  war  for  issuing  government 
securities  at  a  low  rate  of  interest  by  means 
of  tax-exemptions ;  there  are  none  for  con- 
tinuing the  policy  in  times  of  peace. 

The  time  has  come  when  the  whole 
question  of  exemptions  has  got  to  be 
thrashed  out,  and  a  definite  policy  adopted. 
Many  worthy  and  even  necessary  industries 
are  unable  to  obtain  capital  because  of  the 
unfair  competition  of  tax-exempt  invest- 
ments. It  is  enough  to  mention  export 
trade,  building,  and  the  railroads.  The 
representatives  of  these  industries  naturally 
ask  that  their  securities  receive  the  same 
privileges  that  farm  loans  and  municipal 
enterprises  are  receiving.  Would  it  not 
be  better  to  restore  the  equilibrium  by 
abolishing  exemptions  rather  than  extend- 
ing them?  This  will  be  made  easier  by 
the  fact  that  a  large  part  of  the  exemp- 
tions attached  to  the  $20,000,000,000  of 
United  States  bonds  outstanding  will  ex- 
]jire  under  existing  laws  within  five  years. 
On  the  other  hand,  if  exemptions  are  ex- 
tended we  will  have  a  repetition  of  the 
situation  existing  in  France  before  the 
Revolution  —  a  class  of  Avealthy  persons 
paying  practically  no  taxes  while  the  poor 
struggled  in  vain  to  support  the  crushing 
weight  of  the  cost  of  government ;  and 
such  a  situation  would  be  very  likely  to 
lead  to  a  similar  result. 
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COST  PROBLEMS  OF  TRACTION  SYSTEMS  AND 

THEIR  SOLUTION 

ZENAS  W.  BLISS 

An  address  delivered  at  the  eighth  annual  conference  of  the  New  England  Tax  Officials' 
A-^sociation,  December  5,  191 9 


Generalization,  in  the  subject  assigned  to 
me,  is  practically  impossible.  Each  trac- 
tion system  presents  a  problem  or  series  of 
problems  the  solution  or  solutions  of  which 
are  always,  and  almost  entirely,  dependent 
upon  purely  local  conditions  peculiar  in  a 
greater  or  less  degree  to  itself.  What  is 
sauce  for  the  traction  goose  is  not  neces- 
sarily sauce  for  the  traction  gander. 

The  fact  that  practically  all  of  our 
traction  systems  are  in  financial  straits, 
naturally  suggests  some  fundamental  diffi- 
culty besetting  all  alike,  and  which  if  dis 
covered  and  removed  would  cure  the  whole 
situation.  For  some  time  I  was  inclined  to 
this  way  of  thinking  myself,  but  I  am  no 
longer  of  that  opinion.  The  trouble  seems 
to  me  to  be  due  to  a  number  of  different 
causes,  each  acting  with  greater  or  less 
force  in  individual  cases,  the  composite 
result  being  a  general  and  practically  com- 
plete financial  collapse  of  the  traction 
properties  throughout  the  country. 

To  attempt  to  list  for  you  all  of  the 
various  causes  which  have  combined  to 
bring  about  the  unsatisfactory  financial 
condition  of  our  traction  systems,  would  be 
tedious  and  unprofitable,  but  there  are 
several  causes  which  are  of  sufficient  im- 
portance and  operate  in  such  a  number  of 
cases  over  a  wide  area,  to  be  considered  as 
generally  affecting  seriously  the  situation 
as  a  whole : — 

Increased  cost  of  operation,  competition, 
public  regulation,  public  opinion,  taxation, 
and  inadequacy  of  gross  revenue  seem  at 
least  to  be  very  common  symptoms  of  the 
widespread  malady.  These,  as  I  have  said, 
are  by  no  means  all,  but  they  seem  to  occur 
with  more  or  less  effect  in  most  cases. 

There  are  some  who  claim  that  our 
present  traction  systems  are  obsolete  and 
must  go  the  way  of  the  ox-cart,  horse- 
drawn  vehicles  and  the  bicycle.  If  one 
takes  this  view  of  the  situation,  the  solu- 
tion is,  of  course,  nothing  but  the  junk- 
heap.     I  shall  not  attempt  to  argue  this 


point,  but  will  simply  state  that  it  is  my 
opinion,  that  over  a  large  part  of  our 
country  the  present  transportation  system 
is  a  necessity  and  cannot  be  satisfactorily 
replaced  at  present,  or  in  the  near  future, 
and  that  the  solution  of  our  problem  is  not 
to  be  found  in  a  new  system  of  transpor- 
tation, but  in  adapting  ourselves  and  our 
existing  system  to  the  new  conditions  which 
confront  us.  It  is  possible,  of  course,  that 
the  former  view  may  be  correct ;  that  ade- 
quate, satisfactory  and  cheaper  transpor- 
tation can  be  furnished  by  other  means 
than  our  existing  traction  systems.  Even 
so,  a  very  grave  question  arises  as  to 
whether  or  not  it  is  better  on  the  whole  to 
make  the  transition  abruptly  with  the  enor- 
mous incidental  destruction  of  values,  or 
gradually,  thereby  reducing  to  a  consider- 
able extent  at  least  the  ultimate  loss. 

My  subject  is:  Cost  Problems  of  Trac- 
tion Systems  and  their  Solution.  The  pre- 
ceding is  intended  to  indicate  that,  even 
supposing  we  should  solve  the  cost  prob- 
lem as  ordinarily  understood,  that  would 
be  only  a  part  of  the  solution — a  very  im- 
portant part  —  l)ut  not  the  whole  by  any 
means. 

The  principal  diti'erenccs  between  the 
cost  problems  of  traction  systems  and  ordi- 
nary business  concerns  is,  that  their  rate^ 
are  regulated  not  entirely  by  economic 
conditions,  but  by  law;  and  that  contin- 
uity of  service  is  imperative.  Economic 
conditions  must,  of  course,  operate  and  de- 
termine rates  in  the  end  if  the  traction 
system  is  to  survive,  but  adjustments  by 
rate-making  bodies  are  long  drawn  out, 
slow,  often  the  result  of  compromise;  are 
usually  subject  to  review,  stay,  or  they 
may  be  set  aside,  requiring  the  whole  mat- 
ter to  be  gone  over  again  de  novo. 

The  mills  of  the  gods  grind  slowly, 
some  more  so  than  others,  and  when  a 
traction  system  is  transporting  passengers 
at  less  than  cost,  the  celerity  with  which 
economic  effects  are  produced  is  in  marked 
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contrast  to  the  operation  of  the  rate-making 
authority.  This  is  not  a  complaint;  it  is 
merely  the  statement  of  a  fact.  The  public 
utility  commissions  have  done  their  best 
to  save  the  situation,  and  certainly  without 
them  it  would  have  been  decidedly  worse 
than  it  is.  They  have  tried  to  educate  the 
public,  and  to  set  out  for  it  conditions  as 
they  are.  Again  and  again  they  have 
given  warnings  to  no  purpose.  Slight  at- 
tention has  been  paid  to  them ;  public  sup- 
port has  been  conspicuous  by  its  absence, 
and  they  have  been  left  to  their  own  de- 
vices in  struggling  with  one  of  the  most 
difficult  and  important  of  our  present 
social,  political,  and  economic  problem.*;. 
They  may  well  be  excused  if  they  make  a 
pessimistic  application  of  the  quotation. 
"  Virtue  is  its  own  reward  ".  They  have 
l)een  a  voice  crying  in  the  wilderness. 
Their  warnings  were  disregarded  by  rail- 
way officials  and  the  public  alike.  Even 
establishment  of  utility  commissions  was 
uniformly  opposed  by  the  traction  com- 
panies, and  now  they  are  their  main,  if 
not  their  sole  reliance;  for,  in  my  opinion, 
upon  the  sound  judgment  and  integrity  of 
these  bodies  largely  depends  the  solution 
of  the  whole  traction  problem. 

The  fact  that  rates  are  determined  by 
public  authority,  places  the  utility  in  a 
class  by  itself,  and  it  seems  to  me  that 
rate-fixing,  or  indeed  any  public  regula- 
tion, carries  with  it  certain  collateral  re- 
.sponsibilitics  on  the  part  of  the  regulating 
authority.  To  fix  a  rate  is  not  sufficient 
in  itself.  There  should  be  other  powers 
granted  and  exercised  which  would  enable 
the  utility  to  operate  at  the  rate  fixed. 
Likewise,  to  order  certain  cars  to  travel 
upon  a  certain  street  or  highway  is  un- 
fair, or  even  ridiculous,  unless  there  is  also 
authority  to  clear  the  streets  so  that  the 
cars  can  operate  as  directed.  Thus,  one 
thing  leads  to  another,  and  the  logical  re- 
sult is  direct,  positive  regulation  in  all  re- 
spects, rates,  time-tables,  routing,  return 
on  capital  and  the  natural,  and  in  fact 
necessary,  concomitant  of  this  kind  of  reg- 
ulation is  guaranteed  wages  and  guaran- 
teed return  on  capital.  There  are,  to  my 
mind,  two  methods  worthy  of  considera- 
tion, regulation  with  guarantees,  and  public 
ownership  outright. 

I  personally  incline  decidedly  to  the 
first  of  these  methods,  but  in  either  case 
the    cost    problem    becomes    a    matter    of 


public  concern,  because  that  must  be  the 
principal  factor  determining  the  price  ex- 
acted for  transportation.  Whether  it  is  all 
to  be  paid  by  the  passenger  or  not  is  an- 
other question,  and  my  experience  leads 
me  to  the  conclusion  that  that  will  be 
settled  on  political  rather  than  on  eco- 
nomic grounds,  temporarily  at  least.  It 
must  be  thoroughly  understood  by  the 
public,  both  traveling  and  otherwise,  that 
transportation  will  not,  indeed  it  cannot, 
be  furnished  at  less  than  cost  for  any 
length  of  time. 

For  many  years  the  passenger  was  taxed 
for  the  benefit  of  the  general  public.  He 
will  now  retaliate  so  far  as  possible  and 
make  the  public  pay  as  much  of  his  fare 
as  he  can.  As  he  is  both  numerous  and 
vociferous,  his  chances  for  success  seem 
fairly  good.  Under  the  condition  of  con- 
tinued operation  of  our  traction  systems, 
somebody  must  pay  the  cost  of  transpor- 
tation, the  passenger  either  cannot  or  will 
not;  so  the  question  of  cost,  now  much 
more  than  formerly,  becomes  a  matter  of 
public  concern,  and  must  receive  careful 
consideration  and  be  thoroughly  under- 
stood by  those  who  are  so  vitally  affected 
if  the  best  results  are  to  be  obtained. 

The  minimum  cost  of  transportation 
may  be  conveniently  divided  into  four  ele 
ments :  wages,  supplies,  renewals,  and  re- 
turn on  capital.  There  is  no  need,  I  think, 
to  argue  the  necessity  to  provide  these  four 
elements  if  operation  is  to  be  maintained, 
even  temporarily.  I  assume,  of  course, 
that  you  are  all  aware  that  certain  phil- 
osophers deny  the  necessity  of  the  last, 
that  is,  return  on  capital,  and  if  we  admit 
their  premises,  that  is  indeed  unnecessary; 
hut  assuming  that  we  are  to  be  econom- 
ically sane,  wages,  supplies,  renewals,  and 
return  on  capital  are  necessary  to  operation, 
and  represent  the  minimum  cost. 

There  is  not  much  difficulty  so  far,  ex- 
cept with  regard  to  renewals.  Replacing  a 
rail  or  tie  here  and  there,  a  new  car  once 
in  a  while,  a  brake,  shoe,  or  some  paint  or 
varnish,  are  all  well  enough.  The  neces- 
sity for  these  is  easily  recognized  and  un- 
derstood, but  there  are  great  prime-movers, 
— boilers,  buildings  and  bridges — all  sub- 
ject to  the  wear  incident  to  use,  and  the 
de-structive  effect  of  time  and  the  elements. 
Iheir  replacement  is  required  only  at  com- 
paratively long  intervals,  but  means  the 
expenditure  of  vast  sums  of  money.     The 
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question  of  obsolescence  also  arises.  These 
conditions  must  be  met,  and  must  be  pro- 
vided for  by  a  replacement  reserve,  unless 
the  ultimate  capital  expenditure  is  to  in- 
crease indefinitely,  or  in  other  words,  un- 
less we  capitalize  the  depreciation  and  the 
future  is  to  pay  for  a  part  of  present 
transportation.  It  appears,  therefore,  that 
in  addition  to  the  above  four  elements, 
there  should  be  added  a  depreciation  re- 
serve which  covers  the  actual  depreciation, 
as  well  as  the  day-to-day  renewals,  and  to 
my  mind,  should  go  somewhat  farther  as  a 
matter  of  safety,  and  this  should  be  con- 
sidered as  an  operating  expense. 

Such  transportation  as  we  are  consider- 
ing— urban  traction  systems  and  the  street 
railroad — should,  it  seems  to  me,  within  its 
particular  field  of  activity,  he  a  monopoly, 
with  certain  modifications.  Competition 
would  not  necessarily  reduce  the  cost  to 
the  passenger ;  in  all  probability  it  would 
eventually  increase  it.  Such  competition — 
•  jitneys  and  motor  busses — as  many  of  our 
traction  companies  are  now  subjected  to,  is 
ruinous.  It  means  the  destruction  of  vast, 
perfectly  legitimate  values;  the  disruption 
of  well-ordered  transportation ;  ultimate 
inconvenience  and  great  unnecessary  ex- 
pense and  financial  loss.  Certainly,  if  Ave 
are  to  undergo  an  entire  change  in  our 
urban  and  inter-urban  transportation  sys- 
tem, it  should  be  accomplished  under  the 
watchful  eyes  of  representatives  of  the 
people,  and  so  safeguarded  that  we  shall 
not  find  ourselves  under  the  necessity  of 
altering  our  whole  social  and  economic 
life  so  far  as  the  distribution  of  manufac- 
turing and  mercantile  business  is  con- 
cerned, and  be  faced  with  the  problems  of 
congestion  and  slums,  or  be  obliged  to  re- 
build or  rejuvenate  at  great  expense  0 
prematurely  and  thoughtlessly  discarded 
system  of  transportation.  Certainly,  no- 
body will  deny  that  comfortable,  conven- 
ient, and  cheap  transportation  is  greatly  to 
be  desired,  if  not  an  absolute  necessity 
under  modem  conditions ;  therefore,  the 
cost,  not  the  immediate,  but  the  ultimate 
cost,  is  of  paramount  public  importance. 
Convenience  and  speed  are  mere  matters 
of  detail  and  easier  of  solution.  The  ques- 
tion at  issue  between  the  rival  systems — 
busses  and  jitneys  on  the  one  hand  and 
trolleys  on  the  other — is  reduced  to  relia- 
bility and  cost;  one  probably  having  the 
advantage  in  speed,  the  other  in  conven- 
ience. 


If  the  traction  companies  are  to  survive 
and  render  the  best  service  for  the  lowest 
cost,  they  must  be  granted  a  virtual 
monopoly,  and  be  subject  to  full  and  direct 
regulation  by  the  state  as  to  rates  of  fare, 
return  on  capital,  fixing  of  wage  scales 
and  working  conditions;  and  provision 
must  be  made  for  a  proper  depreciation 
reserve  as  one  of  the  costs  of  operation.  If 
we  are  to  have  some  other  fonn  of  trans- 
portation —  busses,  jitneys  or  something 
else — monopoly  still  seems  a  necessity  and 
full  regulation  as  well.  The  experience 
of  so  many  communities  widely  separ- 
ated and  under  various  conditions,  indi- 
cates unmistakably  to  me  at  least  that  sucli 
an  important  function  in  our  social  and 
economic  life  as  urban  transportation  can- 
not safely  be  left  to  the  uncontrolled  dic- 
tates of  any  body  of  men,  whether  capital- 
ists, laborers  or  anybody  else  not  directly 
responsible  to  the  public.  Regardless  of 
the  merits  of  the  case  which  may  be  in 
dispute,  it  is  intolerable  that  a  whole  com- 
munity should  suffer  inconvenience  and 
great  economic  loss  because  of  a  disagree- 
ment of  some  kind  between  a  number  of 
individuals,  an  inconsiderable  minority  as 
compared  with  the  community. 

If  we  assume  that  wages,  supplies,  re- 
newals, and  return  on  capital  are  to  be 
provided  for  and  a  proper  replacement  re- 
serve built  up,  as  the  only  means  of  in- 
suring reliable  and  adequate  transporta- 
tion facilities,  we  are  then  confronted  with 
the  question  of  how  to  obtain  sufficient 
revenue  to  meet  these  expenses  wliich  seem 
to  represent  the  minimum  cost. 

In  most  cases  there  are  other  expenses 
imposed  upon  the  traction  systems,  taxes 
upon  property  and  franchises,  also  obliga- 
tions to  build  or  maintain  streets  or  parts 
of  them. 

If  a  reasonable  fare  would  provide  the 
funds  necessary'  to  meet  the  obligations 
and  the  traveling  public  would  pay  the 
reasonable  fare,  there  would  be  no  prob- 
lem. The  cost  of  everything  which  goes 
into  the  funiishing  of  transportation  has 
increased  except  the  return  on  capital 
already  invested,  that  from  necessity  re- 
mains nominally  the  same,  and  if  that 
could  be  obtained,  there  would  be  a  wave 
of  general  satisfaction  over  the  land. 

It  is  safe  to  say  that  the  cost  of  trans- 
portation has  at  least  doubled  within  re- 
cent years,  and  the  only  way  immediately 
available  to  meet  the  increased  cost  was  an 
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increase  in  the  rate  of  fare  charged.  Now 
if  the  passenger  would  ride  as  he  did  be- 
fore, and  pay  ten  cents  instead  of  five,  the 
problem  would  be  solved,  or  at  least  we 
.should  be  no  worse  off  than  we  were  in 
1914. 

I  am  assuming  the  reduction  in  the  pur- 
chasing power  of  the  dollar  as  50%,  and  I 
am  sure  that  those  of  you  who  receive 
from  your  state  a  monthly  stipend,  digni- 
fied by  the  name  of  salary,  will  agree  with 
me  that  it  is  at  least  that  much. 

The  trouble  is  that  notwithstanding  the 
more  than  proportionate  increased  cost  of 
almost  everything  else,  people  refuse  to 
ride  at  anything  like  the  same  increase  in 
fare.  They  walk ;  they  use  their  own  or 
somebody's  else  automobile;  they  move 
nearer  the  centers  of  population  to  reduce 
the  number  of  fare  zones  traveled.  Compe- 
tition develops,  inadequate  and  unreliable 
perhaps,  but  it  is  patronized  so  far  as  pos- 
sible, and  this  results  in  a  falling-off  of 
revenue  for  the  trolleys,  and  this  falling-off 
may  be,  and  I  think  usually  is,  in  the  mo^t 
profitable  business.  Whether  it  is  actually 
true  or  not,  there  is  a  feeling  that  the  rate 
charged  is  more  than  the  ride  is  worth, 
and  it  is  objected  to.  There  is  no  partic- 
ular profit  in  attributing  the  whole  matter 
to  the  psychology  of  the  passenger  or  to 
say  that  a  man  who  now  gets  twice  as 
many  dollars  a  week  as  he  used  to  should 
not  object  to  paying  twice  as  much  for  a 
ride  as  he  did.  The  fact  remains  that  in 
large  numbers  they  refuse  to  pay  it.  The 
utmost  that  can  Ije  done  is  to  make  the 
rate  all  the  traffic  will  bear;  that  is,  so 
fix  the  rate  that  the  largest  ratio  will  I)e 
maintained  between  receipts  and  the  cost 
of  transportation.  That  results  in  a  con- 
siderable loss  of  traffic,  and  even  then  may 
not  pay  the  legitimate  cost  of  transporta- 
tion. The  question  then  leaves  the  field 
of  pure  finance  and  becomes  one  of  public 
policy,  whether  it  is  better  for  the  state 
to  step  in  and  pay  a  part  of  the  cost  or  to 
submit  to  inadequate  transportation,  con- 
gestion, sociological  changes  and  economic 
disturbance. 

Assuming  that  the  cost  of  transporta- 
tion mu.st  be  met  and  that  the  rate  of  fare 
cannot  be  adjusted  to  accomplish  the  pur- 
pose, and  that  it  is  advisable  or  necessary 
to  keep  the  existing  system  in  operation, 
the  following  remedies  .should  be  applied 
in  the  order  stated,  to  reduce  the  cost  ol 


transportation  to  the  minimum:  relief 
from  paving  and  other  obligations  inci- 
dent to  the  use  of  streets  and  highways 
except  the  care  and  maintenance  of  such 
parts  as  are  actually  worn  out  by  the 
operations ;  relief  from  municipal  franchise 
taxes  or  other  municipal  taxes  on  intan 
gibles,  state  franchise  taxes  or  other  state 
taxes  on  income  or  intangibles,  tangible 
personalty,  and  finally  taxes  upon  real 
estate.  If  this  is  not  sufficient,  some  form 
of  subsidy  must  be  resorted  to.  It  ap- 
pears to  me  that  there  is  considerable  to 
be  said  in  favor  of  subsidizing  without  the 
removal  of  the  real  estate  tax,  particularly 
if  the  system  is  inter-urban  and  the  sub- 
sidy is  from  the  state.  Under  such  a  sys- 
tem of  taxation  and  such  a  traction  system 
as  we  have  in  Rhode  Island,  for  instance^ 
I  am  in  favor  of  this  method. 

There  is,  of  course,  substantial  argument 
in  favor  of  subsidy  without  relief  from 
any  taxes,  because  relief  from  taxation  is 
in  reality  a  form  of  subsidy,  and  its  full 
effect  and  nature  would  not  be  appreciated 
or  understood  by  the  public  generally,  but 
everyone  would  appreciate  and  understand 
the  payment  of  a  direct  subsidy,  and  real- 
ize what  the  public  was  contributing.  I 
cannot,  however,  agree  with  this  line  of 
reasoning,  except  as  applied  to  real  estate 
taxes,  and  in  some  instances  tangible  per- 
sonalty taxes.  A  transportation  system 
which,  in  order  to  meet  the  minimum  cost 
of  transportation,  is  obliged  to  resort  to  a 
rate  of  fare  based  upon  all  the  traffic  will 
bear,  should  not  pay  any  franchise  taxes. 
It  should  not  be  charged  for  the  privilege 
of  operating  under  such  conditions.  It  is 
not  worth  anything.  I  question,  under 
such  circumstances,  the  advisability  of  tak- 
ing money  out  of  one  pocket  and  putting 
it  into  another  simply  for  effect  on  the 
public ;  that  method  is  quite  as  likely  to  be 
misunderstood  as  the  other  and  seems  to 
me  to  be  fraught  with  more  danger  and  to 
make  the  equitable  distribution  of  the  sub- 
sidy pajonent  among  the  several  munici- 
palities, if  that  is  desired  or  is  necessary, 
more  difficult. 

The  question  of  properly  distributing 
subsidy  payments  among  the  communities 
served  is  a  problem  in  itself  which  does 
not  come  within  the  scope  of  these  re- 
marks. I  will  say,  however,  that  unless 
the  question  is  a  strictly  urban  proposi- 
tion, that  is,  if  only  one  municipality  is  in- 
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terested,  the  subsidy  should  be  paid  by  the 
state.  If  it  is  deemed  advisable,  distribu- 
tion may  be  made  later. 

There  is,  of  course,  the  other  side  to  the 
cost  problem,  —  the  question  of  raising 
sufficient  revenue  to  pay  the  minimum  cost 
of  operation  may  be  transferred  from  the 
transportation  system  to  the  state,  and 
municipalities.  The  large  amount  of  taxes 
paid  by  the  traction  companies,  and  their 
contributions  towards  building  and  main- 
taining streets,  highways,  and  bridges,  and 
the  numerous  other  contributions  direct 
and  indirect  when  no  longer  available,  will 
leave  a  considerable  shortage  in  the  public 


revenue,  and  this,  of  course,  must  be  made 
good  and  the  additional  funds  for  sub- 
sidies, if  required,  must  be  obtained. 

I  shall  not,  at  this  time  at  any  rate, 
attempt  to  answer  these  questions;  it  cer- 
tainly presents  another  serious  problem 
for  the  taxing  authorities,  and  emphasizes 
the  necessity,  caused  by  constantly  increas- 
ing demands  for  new  revenue,  of  a  just 
and  equitable  distribution  of  the  tax  bur- 
den, the  imperative  need  of  good  laws, 
sound  theory  and  excellent  practice  in  the 
assessment  and  collection  of  taxes,  if  the 
situation  is  to  be  properly  dealt  with. 
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SUPREME  COURT  SANCTIONS    MAGICAL  MATHEMATICAL  FORMULA 
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The  Supreme  Court  of  the  United  States, 
at  October  Term,  1919,  rendered  a  decision 
of  great  moment  and  of  far-reaching  im- 
plications, upon  review  of  the  New  Jersey 
inheritance  transfer  tax  act.  The  constitu- 
tionality of  the  act  was  questioned  in  con- 
nection with  the  taxes  on  the  estates  of  the 
late  James  J.  Hill  and  James  McDonald, 
both  of  whom  were  non-residents  of  New 
Jersey.  The  court  divided  five  to  four  in 
favor  of  the  constitutionality  of  the  stat- 
ute. The  prevailing  opinion  by  Mr.  Jus- 
tice Day  was  concurred  in  by  Mr.  Justice 
McKenna,  Mr.  Justice  Brandeis,  Mr.  Jus- 
tice Clark  and  Mr.  Justice  Pitney,  and  the 
dissenting  opinion,  delivered  by  Mr.  Jus- 
tice Holmes,  was  concurred  in  by  Chief 
Justice  White,  Mr.  Justice  Van  Devanter 
and  Mr.  Justice  McRejmolds. 

Among  the  assets  of  deceased,  in  both 
cases,  were  taxables  under  the  inheritance 
tax  law  of  New  Jersey. 

Taxables  under  the  New  Jersey  statute 
in  case  of  non-residents  were  specifically, 
(a)  real  property  or  goods,  wares  and  mer- 
chandise within  the  state  of  New  Jersey, 
or  (b)  shares  of  stock  of  corporations  of 
New   Jersey,   or    (c)    shares    of   stock   in 


national  banking  associations  located  in 
that  state.  All  other  assets,  if  any,  of  non- 
residents were  omitted  from  the  taxables 
as  defined.  The  taxables  in  case  of  resi- 
dents were  any  property  generally,  real  or 
personal,  within  the  jurisdiction  of  the 
state. 

It  is  thus  evident  that  the  statute  in 
question,  on  its  face,  especially  favors  the 
non-resident  estate  by  forbearing  to  tax 
certain  imponderahUia  of  non-resident 
estates  which  the  legislature  had  the  power 
to  tax,  notably,  money  on  deposit  in  the 
state,  credits  located  there,  bonds,  etc. 
Nothing  which  could  be  taxed  in  the  case 
of  residents  was  omitted  from  the  taxables. 
The  motives  for  this  forbearance  in  the 
case  of  non-residents,  need  not  perhaps  be 
inquired  into  inasmuch  as  the  court  did 
not  go  so  far  as  to  say  that  it  made  for 
equality  in  the  statute  which  otherwise 
might  be  said  to  be  lacking.  The  advan- 
tages to  New  Jersey  of  attracting  deposits 
and  business  of  its  near  neighbors,  free 
from  the  tax,  is  quite  obvious,  while  at  the 
same  time  such  property  of  non-residents 
farther  ofT  was  likely  to  be  inconsequential. 

The   exemptions,  graduations  and  rates 
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■pplicablc   under    the    statute   were:    The 
'irst  $5,000  passing  to  the  widow  or  chil- 
Iren,  exempt :  the  next  $45,000  taxable  at 
1   per  cent;  the  next  $100,000  taxable  at 
IV2   per  cent;   the  next  $100,000  taxable 
at  2   per  cent :  all  sums  above  the  aggre- 
gate foregoing  were  taxable  at  3  per  cent. 
The  exemptions,   graduations  and  rates 
applied  under  the  terms  of  the  statute  to 
the  singular  succession  in  both  resident  and 
non-resident  estates,  but  the  special  method 
of  ascertaining  the  tax  upon  non-resident 
estates  was  that  provided   for  by  the  fol- 
lowing magical  mathematical  formula : 

"A  tax  shall  be  assessed  cm  the  transfer  of 
property  made  subject  to  tax  as  aforesaid,  in  this 
State  of  a  non-resident  decedent  if  all  or  any  part 
of  the  estate  of  such  decedent,  wherever  situated, 
shall  pass  to  the  persons  or  corporations  taxable 
under  this  act,  which  tax  shall  bear  the  same 
ratio  to  the  entire  tax  which  the  said  estate  would 
have  been  subject  to  under  this  act  if  such  non- 
resident decedent  had  been  a  resident  of  this  State, 
and  all  his  property,  real  and  personal,  had  been 
located  within  this  State,  as  such  taxable  property 
within  this  State  bears  to  the  entire  estate,  wher- 
ever situated  ;  provided  that  nothing  in  this  clause 
v:ontained  shall  apply  to  a  specific  bequest  or  de- 
vise of  any  property  in  this  State." 

It  will  be  noted  that  the  above  formula 
applied  only  to  estates  of  non-residents. 
and  it  was  claimed  on  behalf  of  non- 
residents that  unreasonable  discrimination 
against  them  was  thereby  occasioned,  and 
that  the  classification  involved  in  the  opera- 
tion of  the  formula  was  unreasonable  in 
that  it  had  no  relation  to  the  succession 
tax  upon  the  property  over  which  the  state 
of  New  Jersey  exercised  dominion,  in  case 
the  deceased  owners  were  non-residents  of 
that  state.  In  a  word,  New  Jersey  sought 
to  reap  where  she  had  not  sown. 

Counsel  for  plaintiffs  in  error  in  the 
Hill  and  McDonald  estates  sum  up  their 
objections  to  the  statute,  based  on  the  Fed- 
eral Con.stitution,  as  follows : 

"  (l)  It  taxes  the  estates  of  non-resi<lents  more 
than  those  of  residents,  and  therefore  rIvcs  to 
residents  privileges  and  immuTiities  denied  to  non- 
•  esidents. 

"  (2)  It  provides  for  a  tax  which  bears  un- 
'■qually.  and  therefore  is  not  imposed  ui)on  a  uni- 
form rule,  and  it  therefore  denies  to  non-residents 
the  equal  protection  of  the  laws. 

"  (3)  It  taxes  the  transfer  of  a  non-resident's 
I)r()i>erty  over  which  the  state  of  New  Jersey  has 
no  jurisdiction  while  it  expressly  omits  like  jjrop- 
erty  of  residents,  that  is,  real  estate  without  tin 
state,  and  thereby  deprives  the  non-resident  of  his 
I>ropcrly  without  due  process  of  law." 


A  point  was  also  made  of  the  further 
discrimination,  by  reason  of  the  proviso  of 
the  formula,  between  those  taking  by  gen- 
eral bequest  or  devise  from  a  non-resident 
and  those  taking  by  specific  bequest  or 
devise  from  a  non-resident,  and  also  those 
taking  in  either  manner  from  a  resident. 

In  the  Hill  case  the  entire  estate  trans- 
ferred, wheresoever  situated,  real  and  per- 
sonal (including  real  estate  located  in  Min- 
nesota and  New  York,  valued  at  $1,885,- 
120.00)  aggregated  $53,814,762.00  gross, 
of  which  4.30654%  or  $2,284,939.00  net 
was  taxable  in  New  Jersey.  Hill  died  in- 
testate, leaving  a  widov;  and  nine  children, 
the  widow  being  entitled  to  one-third  and 
the  nine  children  being  entitled  to  two 
twenty-sevenths  (2/27)  each.  The  Comp- 
troller computed  the  tax  under  the  formula 
at  $67,019.36.  Hill's  administrator  con- 
tended that  the  tax  should  be  computed 
without  regard  to  the  fonnula,  at  $40,- 
315.31.  The  difference  in  result  arising 
upon  these  methods  of  computation  was 
$26,703.12. 

In  the  McDonald  Estate,  where  similar 
computations  were  made  and  contended 
for,  the  diflference  amounted  to  $7,414.20. 

The  Supreme  Court,  disposing  of  the 
cases  in  question,  held  that  none  of  the 
objections  of  the  plaintiffs  in  error  were 
valid,  saying: 

"  The  question  of  equal  protection  must  be  de- 
cided as  between  resident  and  non-resident  de- 
cedents as  classes,  rather  than  by  the  incidence  of 
the  tax  upon  the  particular  estates  whose  repre 
sentatives  are  here  complaining,  .^b^olute  equal- 
ity is  impracticable  in  taxation,  and  is  not  re- 
quired by  the  equal  protection  clause.  And  in- 
equalities that  result  not  from  hostile  discrimina- 
tion, but  occasionally  and  incidentally  in  the  ap- 
plication of  a  system  that  is  not  arbitrary  in  its 
classification,  are  not  sufficient  to  defeat  the  law. 

"  lu  our  opinion,  there  are  substantial  differ- 
ences which  within  the  rule  settled  by  this  court 
permit  the  classification  which  has  been  acoom- 
I)lished  by  this  statute.  St.  Louis  Southern  Rail- 
way Company  vs.  Arkansas,  235  U.  S.  350,  367. 
and  cases  cited." 

Mr.  Justice  Holmes,  without  beating 
about  the  bush,  said  with  characteristic 
lucidity,  in  dissent: 

"  Many  things  that  a  Legislature  may  do  if  it 
does  them  with  no  ulterior  purpose,  it  cannot  do 
as  a  means  to  reach  what  is  beyond  its  constitu- 
tional power.  That  I  understand  to  be  the  prin- 
ciple of  Western  Union  Telegraph  Company  vs. 
Kansas;  Pullman  Co.  vs.  Kansas  and  other  cases 
in  216  U.  S. ;  Western  Union  Telegraph  Co.  vs. 
Foster,  247  U.  .S.    105,   114.     New  Jersey  cannot 
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lux  the  property  oi  Hill  or  McDonald  outside  the 
State  and  cannot  use  her  power  over  property 
within  it  to  accomplish  by  indirection  what  she 
ciinnot  do  directly.  It  seems  to  me  that  that  is 
what  she  is  trying  to  do,  and  therefore  that  the 
judgment  of  the  Court  of  Errors  and  Appeals 
should  be  reversed." 

The  advantage  accruing  to  both  the  state 
of  New  Jersey  and  her  residents  by  the 
operation  of  the  ingenious  device  in  ques- 
tion is  apparent,  once  it  is  realized  that 
every  non-resident  estate,  no  matter  how 
little  the  value  of  its  taxables,  under  the 
act  must  thereby  produce  a  tax,  providing 
the  total  value  of  the  assets,  wheresoever 
located,  exceeds  the  aggregate  of  exemp- 
tions accorded  under  the  statute.  On  the 
other  hand,  if  the  assets  of  the  estate  of 
the  resident  decedent,  wheresoever  located, 
include  real  property  beyond  the  boundary 
of  the  domiciliary  state  but  do  not  exceed 
in  value  of  taxables  the  aggregate  of  ex- 
emptions, no  matter  what  the  value  of  the 
entire  estate,  even  if  extending  to  millions, 
no  tax  is  collectible  under  the  statute. 

While  it  was  claimed  that  the  operation 
of  the  prescribed  formula  was  based  upon 
arbitrary  classification  and  produced  in- 
equalities to  the  detriment  of  non-residents, 
it  cannot  be  gainsaid  that  in  the  absence 
of  some  such  formula,  estates  of  residents 
were  likely  to  be  subjected  to  greater  pro- 
portionate taxation  in  comparison  with 
estates  of  non-residents.  It  is  quite  true 
that  there  are  and  must  be  inequalities  re- 
sulting from  laying  taxes  of  this  character 
eqi»ally  upon  estates  of  residents  and  non- 
residents alike,  by  the  terms  of  one  and 
the  same  statute.  Heretofore  it  has  been 
considered  necessary  to  treat  taxable  estates 
of  residents  and  non-residents  alike,  al- 
though the  relationship  which  the  respec- 
tive deceased  persons  in  such  cases  sus- 
tained to  the  taxing  state  was  essentially 
different. 

This  principle  was  recognized  in  a  re- 
cent case  {Yale  &'  Towne  Mfg.  Co.  vs. 
Travis,  Comptroller  of  the  state  of  New 
York)  by  Mr.  Justice  Knox,  who,  quoting 
from  the  XIV  Amendment  to  the  Consti- 
tution of  the  United  States,  declared : 

"  All  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof  are 
citizens  of  the  United  States  and  of  the  State 
wherein  they  reside,  and  no  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United 
-States. 


"  It  is  this  provision  of  the  Constitution  along 
with  the  Second  Section  of  Article  IV  and  the 
Interstate  Commerce  Section  of  our  fundamental 
law  that  have  been  largely  responsible  for  the 
community  of  interest,  the  unanimity  of  purpose, 
the  united  effort  and  the  magnificent  accomplish- 
ment of  our  people.  If  now,  under  one  pretense 
or  another,  the  States  are  to  erect  economic  and 
ta.xation  barriers  along  their  boundaries,  it  is  but 
a  question  of  time  when  the  citizens  of  the  vari- 
ous States  will  for  all  practical  purposes  be  bur- 
dened with  the  disability  of  alienage,  and  this 
would  be  intolerable." 

Mr.  Justice  Field  in  his  opinion  in  Paid 
vs.  Virginia  (8  Wall.  168)  says,  referring 
to  Article  IV  of  the  federal  constitution 
(p.   180)  : 

"  Indeed  without  some  provision  of  the  kind 
removing  from  the  citizens  of  each  State  the  dis- 
ability of  alienage  in  other  States  and  giving  them 
equality  of  privilege  with  citizens  of  those  States, 
the  Republic  would  have  constituted  little  more 
than  a  league  of  States ;  it  would  not  have  con- 
stituted the  Union  which  now  exists." 

These  pages  need  not  be  burdened  with 
consideration  of  the  question  which  will 
undoubtedly  arise  in  the  case  of  a  non- 
resident alien  entitled  to  rights  by  treaty 
whose  estate  consists  of  taxables  under  the 
New  Jersey  statute.  It  may  be  that  such 
an  estate  will  be  found  to  be  more  favor- 
ably situated  than  that  of  a  deceased  citizen 
of  the  United  States  resident  of  New  York, 
and  if  not  it  will  be  a  poor  rule  if  it  does 
not  work  both  ways. 

The  inequalities  which  are  apt  to  exist 
in  the  imposition  of  taxes  of  this  character 
to  the  detriment  of  the  resident  estate  were 
heretofore  considered  to  l)e  inherent  and 
fundamentally  justifiable  by  reason  of  the 
different  relationship  of  the  deceased  own- 
ers of  this  property,  the  transfer  of  which 
was  taxable.  These  natural  inequalities 
which  are  apt  to  operate  against  the  estates 
of  resident  decedents,  without  the  aid  of 
such  a  formula  as  the  one  questioned,  were 
likely  to  be  redressed,  however,  when  de- 
ceased residents  of  New  Jersey  owned 
property  located  in  other  states  which  re- 
ceived the  same  benefits  there  as  the  prop- 
erty of  deceased  non-residents  in  New 
Jersey. 

The  fact  is  that  the  taxables  in  the 
estate  of  the  resident  are  apt  to  coincide  in 
value  with  the  entire  assets  or  larger  frac- 
tion thereof  inasmuch  as  the  only  property 
which  would  not  be  subjected  to  the  juris- 
diction of  the  domiciliary  taxing  author- 
ities  would  be  real  property   beyond   the 


148 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  V 


taxing  area,  whereas,  in  the  case  of  the 
non-resident  deceased  owner  of  property, 
the  statutory  taxables,  even  if  omitted  ini- 
poiidcrabilia  were  included  therein,  would, 
in  the  nature  of  things,  be  apt  to  form 
but  a  small  fraction  of  the  whole  estate. 
Therefore,  without  the  aid  of  some  such 
formula  as  the  one  now  judicially  sanc- 
tioned, in  practice  the  comparatively 
smaller  fractions  constituting  the  taxable 
property  of  the  non-resident  would  benefit 
by  the  operation  of  a  taxing  scheme  which 
applied  alike  to  both  kinds  of  estates.  In 
other  words,  unless  the  entire  property  or 
estate  of  the  non-resident  decedent  is 
within  the  jurisdiction  of  the  taxing  state, 
it  follows  that  the  constant  or  unit  of 
ia:<dtion  in  the  case  of  the  resident  is  likely 
to  be  of  greater  value  or  content  than  in 
the  case  of  the  non-resident,  i.  e.  (disre- 
garding real  property  beyond  the  state 
boundary)  the  unit  of  tcuxation  is  apt  to  be 
the  whole  of  the  property  of  the  resident 
decedent  but  only  the  fraction  of  the  whole 
of  the  property  of  the  non-resident  within 
the  jurisdiction  of  the  statute. 

If  the  statute,  as  it  does,  makes  the 
value  of  the  beneficial  interest,  or  the  sin- 
gular succession,  a  criterion  of  variation, 
the  extent  of  exemption  accorded  and  the 
rate  of  tax  being  in  part  detennined 
thereby,  it  follows  that  unless  the  entire 
property  or  estate  of  the  non-resident  dece- 
dent is  within  the  jurisdiction  of  the  tax- 
ing state  the  U7iit  of  variation  in  the  case 
of  the  resident  is  of  greater  content  or 
value  than  in  the  case  of  the  non-resident ; 
(disregarding  real  property  beyond  the 
state  boundaries)  the  unit  of  variation  is 
the  li'hole  of  the  beneficial  interest  in  the 
case  of  the  resident  decedent  but  only  that 
fraction  of  the  whole  beneficial  interest  in 
the  ca.se  of  the  non-resident  decedent,  rep- 
resented by  the  fraction  uf  the  whole  prop- 
erty of  the  non-resident  decedent  within 
the  jurisdiction  of  the  statute.  This  is  so 
because  of  the  fact  that  each  ultimate  bene- 
ficiary takes  an  undivided  interest  in  all 
the  assets  of  an  estate  and  that  no  partic- 
ular portion  of  such  assets  passes  to  any 
ultimate  beneficiary  unless  specific  pro- 
vision is  made  to  that  effect  (see  Matter 
of  Ramsdill,  190  N.  Y.  492;  Til  ford  vs. 
Dickinson,  79  N.  J.  L.  302). 

Therefore,  in  most  cases  under  the 
operation   of   such    statutes   the   fractional 


non-resident  estates  will  slip  through  the 
meshes  of  the  net  while  the  whole  resident 
estates  will  be  held  and  taxed ;  and  if  the 
meshes  are  drawn  closer  for  the  purpose 
of  preventing  the  escape  of  the  units  o) 
taxation  of  lesser  content  or  value,  the 
resident  estates  will  suffer  more  propor- 
tionately than  the  non-resident  from  the 
more  rigorous  exactions  of  a  reduced  unit 
of  variation,  as  to  exemptions  and  gradua- 
tions. 

For  instance,  given  a  statute  imposing  a 
tax  at  the  rate  of  1  per  cent  upon  succes- 
sions in  the  case  of  residents  and  non- 
residents alike,  allowing  an  exemption  of 
$5,000  to  both  widow  and  child  and 
assume  a  non-resident  decedent  whose  total 
estate  is  valued  at  $100,000  of  which 
$10,000  represents  property  within  the 
jurisdiction  of  the  taxing  state,  the  whole 
passing  to  a  w'idow  and  one  child,  the 
total  exemption  being  equal  to  the  total 
value  of  the  property  within  the  jurisdic- 
tion, there  should  be  no  tax.  On  the  other 
hand,  an  estate  of  a  resident  decedent  of 
like  value,  passing  in  like  manner,  would 
yield  a  tax  of  $900,  the  excess  over  the 
exemption  of  $5,000  to  each  beneficiary 
amounting  to  $90,000  being  taxable  at  1 
per  centum  (1%).  Or  if  by  reason  of  the 
greater  value  of  the  content  of  the  unit  of 
tcuxation  occasioned  by  larger  investments 
in  property  having  situs  within  the  taxing 
state,  the  necessarily  glancing  blow  in- 
flicted upon  successions  to  such  property 
within  the  jurisdiction  independent  of  the 
domicile  of  the  decedent,  should  not  result 
in  exemption  as  in  the  case  first  instanced 
above;  the  result  in  tax  will  be  propor 
tionately  less  than  in  the  case  of  the  suc- 
cession where  domicile  and  property  coin- 
cide. That  is  to  say,  if  the  value  of  the 
property  of  a  non-resident  decedent  within 
the  jurisdiction,  is  assumed  to  be  $50,000 
passing  in  like  circumstances,  the  tax 
thereupon  should  be  only  $400,  whereas  the 
tax  upon  a  like  succession  to  tunce  that 
amount  in  case  of  the  resident  decedent 
would  be  as  stated  $900,  or  $100  more 
than  trvicc  the  amount  of  tax  upon  half 
the  value  of  the  non-resident  succession. 
Furthermore,  the  unit  of  taxation  in  the 
case  of  the  non-resident  decedent  com- 
posed, as  it  is  apt  to  be,  of  the  fractional 
part  of  the  property  within  the  jurisdiction, 
will  likely  escape  free  from  the  incidence 
of   the  higher  progressive  rates   to    wkich 
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the   unit   of  taxation    in    the   case   of   the 
resident  decedent  will  be  subjected. 

The  sanctioned  formula  of  the  New 
Jersey  statute,  it  is  plain,  in  forcibly  re- 
dressing the  inequality  of  incidence  of  tax 
inherent  in  difference  of  domicile  has  pro- 
duced an  opposite  inequality  apt  to  favor 
her  own  residents  at  the  expense  of  resi- 
dents of  other  states.  In  destroying  the 
inequalities  above  referred  to  by  the  estab- 
lishment of  the  magic  formula,  the  New 
Jersey  taxing  authorities  must  have  lost 
sight  of  the  fact  that  her  own  residents 
were  apt  to  be  enjoying  a  similar  benefit 
as  regarded  their  property  situated  in  other 
states  which  they  were  bound  to  lose  if 
those  states  should  take  retaliatory  meas- 
aies. 

Surprising  results  may  be  expected  to 
follow  the  high  sanction  earned  for  the 
New  Jersey  formula,  in  the  first  place  as 
regards  the  development  of  inheritance 
taxation.  With  the  aid  of  this  device  it 
may  be  safely  assumed  that  the  federal 
government  will  soon  swell  the  returns 
from  estates  of  alien  non-residents  con- 
taining a  fractional  part  in  the  United 
States.  Retaliatory  measures,  sure  to  fol- 
low on  the  part  of  foreign  governments, 
will  add  a  great  burden  to  American 
estates  carrying  investments  or  real  prop- 
erty in  other  lands. 

Formulae  involving  a  similar  principle 
have  already  been  enacted  in  various  of  the 
United  States,  namely,  Connecticut,  Kan- 
sas, Maine,  Mississippi,  North  Dakota, 
Oklahoma,  Rhode  Island,  South  Dakota, 
and  Wisconsin.  Likewise  in  the  Canadian 
Provinces  of  Alberta,  Manitoba,  New 
Brunswick,  North-West  Territory,  Nova 
Scotia,  Ontario,  Quebec  and  Saskatchewan. 
la  Kansas,  North  Dakota,  Oklahoma, 
South  Dakota,  and  Wisconsin  the  formulae 
employed  apply  to  both  resident  and  non- 
resident estates  alike,  and  although  in  the 
opinion  of  Justice  Holmes  such  equal  ap- 
plication is  no  justification  for  the  prac- 
tice, they  are  therefore  free  from  at  least 
one  objection  urged  against  the  New  Jersey 
statute. 

It  is  fair  to  assume  that  the  taxing 
authorities  of  all  the  other  states  in  self- 
protection  will  procure  the  enactment  of 
the  New  Jersey  formula  with  little  delay. 
What  this  means  in  added  burdens  may  be 
estimated  upon  the  basis  of  collection  of 
this  tax  in  New  York.     The  New  York 


Comptroller  reports  estimated  revenue  from 
this  source  for  the  fiscal  year  1918-1919 
as  approximately  $15,000,000;  given  the 
New  Jersey  statute  as  to  non-residents,  the 
New  York  tax  should  not  be  much  less 
than  twice  that  amount. 

Under  the  statute  in  force  until  recently 
in  New  York,  taxing  practically  only  real 
property  of  non-residents,  the  same  James 
J.  Hill  Estate  involved  in  the  litigation 
with  New  Jersey  was  subjected  to  a  tax 
of  $12,541.74  whereas  if  the  New  Jersey 
formula  had  been  in  operation  in  New 
York  the  tax  would  have  been  $31,119.34, 
the  difference  of  $18,577.60  representing 
the  loss  to  New  York  in  one  estate  valued 
at  $805,136  because  of  lack  of  mathemat- 
ical ability  on  the  part  of  her  taxing 
authorities. 

Under  the  present  New  York  statute, 
which  is  now  quite  as  comprehensive  of 
taxables  as  that  of  New  Jersey,  the  increase 
of  tax  would  be  very  considerable  because 
of  the  one  fact  alone  that  no  non-resident 
estate,  however  small  the  value  of  prop- 
erty in  New  York,  would  escape  some  tax 
under  the  operation  of  the  formula.  The 
like  observation  applies  to  other  states 
which  impose  like  transfer  tax  upon  prop- 
erty of  non-residents. 

No  statistics  are  available  upon  which 
the  profit  accruing  to  that  state  under  the 
New  Jersey  formula  can  be  computed,  but 
it  is  estimated  that  it  must  be  at  least  a 
million  dollars  annually  out  of  the  total 
of  three  or  four  million  dollars  collected. 
If  all  the  other  states  employ  the  same 
formula  upon  the  same  taxables  as  New 
Jersey,  the  additional  annual  burden  upon 
inherited  wealth,  assuming  there  be  no 
more  than  usual  evasion,  should  be  not 
much  less  than  $100,000,000.  Of  course, 
the  results  of  the  formula  may  always  be 
avoided  in  non-resident  cases,  by  making 
specific  bequest  or  devise  of  New  Jersey 
taxables  if  the  testator  is  mindful. 

There  is  little  likelihood  of  evasion  of 
inheritance  taxes  upon  real  property  of 
non-residents  situated  in  such  a  taxing 
state,  unless  such  property  be  held  under 
the  form  of  a  foreign  corporation,  and 
even  in  that  case  the  Massachusetts  courts 
have  looked  to  the  substance  of  owner- 
ship, in  disregard  of  form,  and  imposed 
inheritance  tax  notwithstanding. 

Non-residents  of  New  Jersey  who  own 
summer  homes  there  and  have  large  hold- 
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ings  of  property  elsewhere,  would  do  well 
to  become  renters  instead  or  remove  else- 
where, since  ownership  subjects  them  to 
this  exaction.  Owners  of  taxables  under 
the  New  Jersey  statute,  informed  of  the 
results  of  the  operation  of  the  formula, 
have  learned  to  carry  their  holdings  of 
such  personal  property  in  the  names  of 
their  brokers  or  bankers,  thereby  entirely 
avoiding  the  tax  at  death  in  New  Jersey 
and  other  states  as  well.  The  average  un- 
thinking investor,  of  course,  will  continue 
to  be  doubly  taxed  as  heretofore  in  New- 
Jersey  as  elsewhere. 

The  implications  of  the  sanction  accorded 
the  formula  extending  to  income  taxation 
are  much  more  far-reaching  than  is  readily 
realized.  The  federal  income  tax  produc- 
tion, with  the  aid  of  such  a  fomiula,  would 
be  vastly  increased,  operating  as  it  would 
upon  a  much  larger  number  of  subjects. 
The  recently  enacted  New  York  income 
tax  act  is  alleged,  by  certain  residents  of 
New  Jersey  and  Connecticut  {Yale  d^ 
Towne  case,  supra)  to  work  unconstitu- 
tional discriminations  against  them.  In 
this  claim  it  is  said  they  are  supported,  in- 
consistently enough  it  would  seem,  by  the 
New  Jersey  state  officials  appearing  amici 
curiae;  the  discriminations  complained  of 
in  the  New  York  income  tax  statute  would 
be  as  nothing  in  dollars  and  cents  com- 
pared to  what  these  taxpayers  may  expect 
from  the  incorporation  therein  of  the  mag- 
ical formula.  New  Jersey  residents  whose 
incomes  are  partially  earned  in  New  York 
for  instance,  will  pay  income  tax  to  the 
latter  .state  measured  upon  their  income 
from  New  Jersey  investments.  As  they 
save  in  New  Jersey,  so  shall  they  pay  tax 
in  New  York.  It  will,  perhaps,  be  found 
to  be  more  painful  to  the  pocketl)ook  to  be 
annually  skinned  alive  than  to  be  skinned 
once  in  the  sliroud.  Nor  will  evasion  of 
the  income  tax  be  found  quite  as  simple  as 
in  the  case  of  inheritance  taxes. 

In  conclusion,  it  is  regrettable  that 
.sanction  of  the  principle  of  aggregation 
should  rest  upon  such  a  narrow  margin. 
Ft  Mould  indeed  be  rash,  under  the  cir- 
rumstances,  to  predict  that  a  similar  pro- 
vision of  the  statute  of  another  state  would 
fare  as  well  in  the  same  tribunal  in  the 
future,  or  that  the  principle  would  be  held 
valid  in  operation  upon  successions  to  prop- 
erty of  aliens  protected  by  treaty. 

Meanwhile  there  is  nothing  to   prevent 


the  state  of  New  Jersey  .so  manipulating 
and  adjusting  its  criteria  of  taxation  (rai? 
ing  its  exemptions,  etc.)  under  the  inheri- 
tance tax  act  that  the  average  estates  oi" 
the  New  Jersey  residents  shall  go  scot  free 
of  tax  and  the  estate  of  every  non-resident 
holding  taxables  to  be  got  at,  valued  in 
excess  of  exemptions,  particularly  those  of 
large  size,  shall  be  held  to  pay  the  whole 
tax  or  the  bulk  of  it. 

Residents  of  New  Jersey,  and  wherever 
else  a  like  formula  operates,  may  continue 
to  invest  in  real  property  beyond  the  boim- 
daries  of  their  home  state  and  be  secure 
in  the  advantage  thus  gained  over  their 
non-resident  competitive  investors  who  are 
so  ill-advised  as  to  leave  taxables  in  such 
states  as  employ  the  formula. 

This  advantage  is  made  clear  in  the  case 
of  a  farmer  who,  being  domiciled  in  the 
taxing  state,  owns  two  farms  valued  at 
$5,000  each,  one  lying  within  and  the 
other  without  the  state  boundaries  and  de- 
vises his  entire  estate  to  his  widow.  Grant- 
ing an  exemption  of  $5,000,  there  is  no 
lax.  But  if  the  decedent  be  domiciled  in 
the  foreign  state,  the  widow  is  called  upon 
under  the  operation  of  the  ratio  provision, 
to  pay  a  succession  tax  of  $25  upon  the 
same  farm  within  the  taxing  state.  The 
right  of  succession  to  the  farm  within  its 
boundaries  is  undoubtedly  granted  by  the 
taxing  state.  The  right  of  succession  to 
the  farm  in  the  foreign  state  is  not. 
Wherein  is  the  value  of  the  right  to  suc- 
ceed to  the  farm  within  the  state  boundaries 
increased  by  the  value  of  tlie  right  to  suc- 
ceed to  the  farm  beyond?  If  it  is  not  in- 
creased by  and  in  no  way  dependent  upon 
the  value  of  the  fami  beyond  the  state 
boundaries,  why  tax  in  one  case  and  not 
in  the  other?  And  what  basis  in  reason 
is  found  for  the  classification  which  in- 
cludes property  over  which  the  taxing 
state  has  no  jurisdiction,  as  in  this  case  to 
make  or  increase  a  tax  upon  the  transfer 
of  propertj'-  over  which  it  has  such  juris- 
diction? 

The  deceased  Emperor  of  Sahara,  own- 
ing taxables  in  New  Jersey,  finds  that  every 
grain  of  sand  in  the  desert  over  which  he 
holds  dominion  adds  to  his  estate  tax  in 
New  Jerse}^  while  the  estate  of  a  deceased 
citizen  of  that  state  who  owned  property 
of  equal  value  therein  may  own  half  the 
world  besides  and  add  not  one  tittle  of 
burden  to  his  heirs. 
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To  say  that  such  classification  is  based 
on  reason  and  accomplishes  lawful  equality 
is  to  say  that  the  residents  of  New  Jersey 
are  of  a  peculiar  and  superior  class  apart 
from  those  of  other  states  and  entitled  to 
more  consideration  than  the  citizens  of  an- 
cient Rome. 

The  sum  and  substance  of  the  matter  is 
thus  seen  to  be  that  the  state  of  New 
Jersey  treats  the  estate  of  the  deceased 
resident  who  owns  no  real  property  outside 
the  state  and  the  estate  of  every  deceased 
non-resident,  no  matter  what  or  where  he 
owns,  alike.  The  estate  of  the  deceased 
resident  who  owned  real  property  outside 
the  state  is  thus  distinctly  advantaged  by 
the  operation  of  the  formula  which  has 
earned  such  high  judicial  sanction.  The 
state  lines  exist  only  for  the  benefit  of  a 
deceased  resident  who  owned  real  property 
outside  the  state;  for  all  others  the  state 
lines  are  obliterated.  The  deceased  non- 
resident who  during  his  lifetime  imagined 
that  the  state  of  New  Jersey  would  im- 
pose no  tax  upon  money  deposited  in  New 
Jersey  banks,  or  bonds,  credits  and  other 
impend erabilia  omitted  from  the  transfer 
tax  statute,  was  mistaken  if  he  did  not  take 
into  consideration  the  operation  of  the 
formula  applicable  to  the  taxation  of  his 
estate  after  death,  for  the  greater  the  sum 


deposited  or  the  greater  the  value  of  the 
property  not  subjected  to  the  tax,  the 
greater  the  tax  upon  his  taxable  estate 
therein.  And  the  investor  in  securities 
classified  as  taxable  under  the  New  Jersey 
statute,  who  increased  his  investments  and 
possessions  located  elsewhere,  did  a  vain 
thing,  for  under  the  operation  of  this 
formula,  the  greater  his  possessions  beyond 
the  dominion  of  New  Jersey,  the  greater 
tax  his  estate  pays  therein. 

The  tax  fixed  upon  the  transfer  of  prop- 
erty over  which  dominion  exists  with  ref- 
erence to  the  aggregation  of  property  over 
which  no  jurisdiction  can  be  directly  ex- 
ercised, ceases  to  be  a  tax  and  becomes  a 
mere  ransom.  The  same  logic  which 
maintains  the  reasonableness  of  the  classi- 
fication compelled  by  the  formula  applied 
only  to  the  estates  of  non-residents,  would 
warrant  the  inclusion  in  the  same  category 
of  even  those  treasures  which  might  be 
laid  up  where  neither  moth  nor  rust  cor- 
rupteth.  The  plain  truth  is,  and  it  may 
just  as  well  be  frankly  admitted,  that  prin- 
ciples of  logic,  law  or  morals  have  no 
place  in  the  construction  of  modern  tax 
laws.  The  only  safe  guide  is  apt  to  be 
"  the  tax,  may  it  be  lawfully  laid,  but, 
lawfully  or  not,  the  tax." 


DECISIONS  AND  RULINGS 


EDITED  BY  A.  E.  HOLCOMB 


Federal  Taxes.  —  Members  who  have 
not  done  so,  would  do  well  to  secure  a 
copy  of  Part  II  of  "Notes  on  the  Revenue 
Act  of  1918",  recently  issued  by  the  Ways 
and  Means  Committee  of  the  House  of 
Representatives.  It  contains  the  text  of 
such  sections  of  the  various  income  tax 
acts,  from  that  of  1909  to  that  of  Feb- 
ruary 24,  1919,  as  have  been  construed  by 
the  courts,  completed  to  Noveinber,  1919, 
with  well-edited  digests  of  the  various  de- 
cisions of  the  United  States  courts  on  such 
sections.  The  pamphlet  consists  of  132 
pages,  well  indexed,  and  contains  a  com- 
plete table  of  cases  alphabetically  ar- 
ranged. This  pamphlet  will  be  found  of 
very  great  convenience  to  those  who  have 
occasion  to  pass  upon  the  construction  of 
the  federal  internal  revenue  laws. 


Income  and  Corporation  Excisk 
Taxes  —  Insurance  Companies  —  De- 
partmental Regulations — Income  Re- 
ceived— Released  Reserves  as  Income 
— Review  —  Amended  Returns.  —  The 
United  States  supreme  court,  in  deciding  a 
case  arising  under  the  corporation  excise 
act  of  1909  and  the  income  tax  act  of 
1913,  has  disposed  of  questions  mainly 
affecting  those  acts  but  which  are  never- 
theless of  some  general  interest  under  the 
existing  tax  law. 

The  case  was  that  of  an  insurance  com- 
pany and  the  questions  decided  were  as 
follows  :  The  claimant  company  contended 
that  under  both  acts  only  premiums  actu- 
ally received  by  it  during  any  year  were 
to  be  considered  income  for  that  year  and 
excluded  premiums  paid  to  its  agents  or 
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in  course  of  collection  but  not  remitted. 
The  government  contended  that  premiums 
on  all  policies  written  during  the  year 
should  be  included.  The  court  of  claims 
held  that  premiums  actually  received  either 
by  the  company  or  by  its  agents  should  be 
included,  excluding  uncollected  premiums. 
The  court  upheld  this  contention,  finding 
that  the  1909  act  specifically  limited  in- 
come to  that  received  during  the  year,  and 
that  while  paragraph  (a)  of  section  G  of 
the  1913  act  contained  the  words  "arising 
or  accruing",  paragraph  (b),  providing 
for  deductions,  described  gross  income  as 
that  "  received "  within  the  year,  citing 
So.  Pac.  Co.  V.  Lowe,  247  U.  S.  330,  335 ; 
that  the  words  "  received  by  it "  under 
their  generally  accepted  meaning,  included 
income  received  by  an  agent. 

Further  controversy  arose  over  the  con- 
struction of  that  provision  of  the  acts  per- 
mitting insurance  companies  to  deduct  the 
net  additions  required  by  law  to  be  made 
within  the  year  to  reserve  funds.  The 
government  had  allowed  certain  items 
under  this  provision  but  rejected  others, 
among  them  "  loss  claims  reserves."  The 
court  of  claims  held  that  this  should  be 
allowed,  which  the  court  sustained  as  it 
appeared  required  by  the  regulations  of  the 
Pennsylvania  Insurance  Department.  The 
court  of  claims  had  rejected  the  deduc- 
tions of  reserves  for  unpaid  taxes,  sala- 
ries, brokerage  and  reinsurance  due  oth^r 
companies  because  not  required  by  express 
statutory  provision  but  merely  by  regula- 
tions of  state  insurance  departments.  The 
court  held  this  view  erroneous  and  that 
it  was  settled  by  many  recent  decisions 
that  a  departmental  regulation  reasonably 
adapted  to  the  enforcement  of  an  act  of 
Congress,  has  the  force  and  effect  of  law 
if  not  in  conflict  with  express  statutory 
provision  {U.  S.  v.  Grimaud,  220  U.  S. 
506;  Do  V.  Birdsall,  233  U.  S.  223.  231  ; 
Do  V.  Smull,  236  U.  S.  405,  409,  411; 
Do  V.  Morehead,  243  U.  S.  607)  and  that 
the  law  is  no  different  with  respect  to  the 
rules  and  regulations  of  a  department  of 
a  state  government.  However  the  court, 
upon  examination  of  the  regulations  ot 
state  departments  claimed  to  authorize  the 
allowances,  found  that  these  regulations 
referred  to  reserves  in  the  non-technical 
sense  as  eqivalent  to  assets;  that  the  term 
as  used  in  the  acts  in  question  did  not 
embrace  reserves  to  cover  ordinary  running 


expenses  which  must  be  currently  paid  out 
of  income,  such  as  taxes,  salaries,  reinsur- 
ance and  unpaid  brokerage,  and  the  judg- 
ment of  the  court  of  claims  in  rejecting 
these  items  was  approved  on  this  ground. 

A  further  question  arose  from  the  fact 
that  in  the  year  1913  the  reserves  required 
were  less  than  those  of  the  previous  year, 
by  reason  of  which  the  government  claimed 
that  for  this  year  the  amount  of  the  net 
deduction  should  be  considered  as  released 
or  freed  from  its  character  as  a  reserve 
item,  and  treated  as  income  for  the  year. 
The  court  of  claims  adopted  this  view  and 
the  court  conceded  that  if,  as  a  matter  ot 
fact,  it  were  shown  that  the  net  decrease 
arose  from  excessive  reserves  set  up  in  the 
preceding  year  and  deducted  in  that  year, 
and  if  in  fact  such  excess  was  released  in 
the  following  year  as  free  assets,  it  could 
properly  be  treated  as  income.  But  it  held 
that  there  was  no  definite  showing  that 
such  was  actually  the  case,  that  such  res- 
toration could  only  be  made  when  it  was 
clearly  shown  that  subsequent  business 
conditions  have  released  the  reserves  in 
question  to  the  free  beneficial  use  of  the 
company,  "  in  a  real  and  not  in  a  mere 
bookkeeping  sense."  The  holding  of  the 
court  of  claims  was  therefore  reversed  on 
this  point. 

The  final  question  related  to  the  running 
of  the  statute  of  limitations.  The  claimant 
paid  its  taxes  for  all  the  years,  made  no 
claim  for  refund  until  April,  1915,  when 
it  made  a  general  claim  which  was  re- 
jected subsequent  to  the  com.mencement  of 
suit,  which  was  brought  in  February,  1916. 
The  government  claimed  the  case  barred 
as  to  all  years  but  1913,  by  R.  S.  3226, 
3227,  3228.  The  court  held  the  claimant 
plainly  barred  by  its  failure  to  appeal  to 
the  Commissioner  under  R.  S.  3226,  which 
it  held  fundamental  {Kings  Co.  Sav. 
Insfn  V.  Blair,  116  U.  S.  200),  and  also 
by  its  failure  to  institute  suit  within  two 
years  after  the  cause  of  action  accrued  (R. 
S.  3227).  But  the  claimant  contended 
that  the  filing  of  amended  returns  by  the 
(Commissioner  had  the  effect  of  making 
new  assessments  which  rendered  the  appeals 
taken  within  time,  under  Cheatham  v.  U. 
S.,  92  U.  S.  85.  The  court  readily  re- 
jected this  contention,  holding  that  the 
amended  returns  had  the  purpose  and 
effect  of  merely  increasing  the  taxes,  pre- 
vious  payments  being  credited,   thus  ren- 
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dering  the  Cheatham  case  clearly  inappli- 
cable. —  Maryland  Casualty  Co.  v.  U.  S., 
U.  S.  Sup.  Ct.,  Jan.  12,  1919  ;  see  also  N. 
T.  A.  Bulletin,  II,  202. 

"  Tax  Free  "  Contracts  —  Lease — 
Covenant  to  Pay  Federal  Taxes. — The 
Pennsylvania  supreme  court  holds  that  a 
lease  of  a  street  railway  made  long  prior 
to  the  enactment  of  the  federal  income 
and  excess  profits  tax  laws,  containing  a 
covenant  by  which  the  lessee  agreed  to 
"  pay  all  taxes,  charges  and  assessments 
now  or  hereafter  lawfully  imposed  upon 
[lessor]  or  for  which  [lessor]  would  other- 
wise in  any  wise  be  liable  or  chargeable 
om  account  of  its  .  .  .  earnings  ...  or 
profits,"  is  amply  sufficient  to  require  lessee 
to  pay  both  the  federal  income  tax  and  the 
excess  profits  tax  imposed  upon  lessor 
based  upon  the  rental  payments,  holding 
the  case  ruled  by  the  case  of  No.  Penn.  R. 
R.  Co.  T.  P.  ^  R.  Ry.  Co.,  95  Atl.  100.— 
PhWn  City  Pass.  Ry.  Co.  v.  Phil'a  Rapid 
Transit  Co.,  107  Atl.  329. 

Income  Tax — "Tax  Free"  Rental 
Contracts.  —  The  Pennsylvania  supreme 
court  has  affirmed  the  judgment  of  the  dis- 
trict court  in  holding  that  a  covenant  by  a 
lessee  to  pay  "  all  taxes  .  .  .  assessed  on 
the  said  real  estate,  franchises,  stock,  divi- 
dends, earnings  and  license  fees  on  each 
car/'  does  not  include  liability  to  pay  fed- 
eral income  and  excess  profits  tax  assessed 
against  lessor.  —  Cont.  Pass.  Ry.  Co.  v. 
Phil'a  R.  T.  Co.,  107  Atl.  390.  See  N.  T. 
A.  Bull.,  IV,  103;  see  also  Green  &* 
Coates  Sts.  Phil'a  Pass.  Ry.  Co.  v.  Phil'a 
R.  T.  Co.,  107  Atl.  784. 

Internal  Revenue — Stamp  Taxes. — 
It  is  held  that  the  stamp  tax  on  issues  of 
capital  stock  applies  to  shares  issued  by 
aa  association  organized  as  a  common-law 
trust,  the  difference  between  such  an  asso- 
ciation and  a  corporation  organized  pur- 
suant to  a  statute,  being  deemed  imma- 
terial as  affecting  the  liability  to  the  re- 
quirement to  affix  stamps  to  documents. — 
Malley  v.  Bowditch,  259  Fed.  809. 

State  Income  Tax — Legality  of  As- 
sessment BY  State  Officers  and  Meth- 
ods OF  Distribution — Local  Powers. — 
In  a  recent  case  the  Massachusetts  court 
examined    at    length   various   fundamental 


objections  urged  against  the  constitutional- 
ity of  the  state  income  tax  law.  The  main 
question  involved  the  method  of  distribu- 
tion provided  by  ch.  314,  Laws  1919.  The 
aim  in  general  of  this  statute  was  to  make 
up  to  the  various  localities  for  a  limited 
time,  amounts  lost  to  them  through  the 
withdrawal  of  intangible  property  from 
local  taxation  and  eventually  to  distribute 
the  yield  in  proportion  to  the  state  tax  im- 
posed upon  the  cities  and  towns.  The 
court  held  this  method  not  open  to  consti- 
tutional objection.  The  tax  was  levied  by 
the  state  as  a  single  tax  district  and  dis- 
tributed throughout  the  state  on  a  basis 
which  could  not  be  characterized  as  irra- 
tional, whimsical  or  arbitrary.  The  fact 
that  the  distribution  is  not  made  to  rest 
upon  the  respective  contributions  by  the 
localities,  does  not  present  a  difficulty. 
The  broad  considerations  pertinent  to 
equalization  of  the  burdens  of  taxation  are 
illustrated  by  the  familiar  customary  and 
well-established  methods  of  distribution  of 
school  expenses  and  those  for  park  and 
sewer  systems.  The  legislature  is  not  con- 
fined to  a  single  system  of  apportionment 
of  the  burdens  of  taxation.  Naturally 
some  inequalities  are  inevitable,  the  benefits 
of  government  cannot  be  adjusted  with 
precise  equality,  the  inequalities  are  no 
more  than  may  be  encountered  in  a  ration- 
ally devised  system  of  taxation.  The  re- 
quirement of  uniformity  as  to  taxes  upon 
all  property  other  than  incomes,  is  not 
disturbed. 

Some  objection  was  raised  upon  the 
ground  that  the  commitment  of  the  admin- 
istration of  the  income  tax  to  state  offi- 
cers was  in  derogation  of  the  constitutional 
powers  of  local  officers.  This  objection 
was  met  by  the  observation  that  no  con,sti- 
tutional  limitation  exists  as  to  the  method 
of  administration  of  a  state  tax.  Othsr 
taxes  exist,  administered  by  state  officials. 
The  power  to  tax  is  a  sovereign  power,  an 
attribute  of  the  state;  cities  and  towns 
have  no  inherent  power  to  levy  taxes  but 
possess  only  delegated  powers  in  that  re- 
spect. Power  to  levy  an  income  tax  has 
not  been  so  delegated  but  is  retained  by 
the  state.  The  tax  is  a  state  tax,  the  sev- 
eral municipalities  have  been  abolished  as 
taxing  districts  so  far  as  concerns  intan- 
gible property,  which  by  the  income  tax 
law,  is  practically  exempted  from  local 
taxation  because  made  to  contribute  through 
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the  income  tax.  The  state  is  a  single  tax 
district  for  this  purpose.  The  town  system 
of  government  is  recognizefl  and  preserved 
by  the  constitution,  yet  the  powers  of  the 
legislature  over  municipalities  as  agencies 
is  extensive.  The  exemption  of  intangible 
property  from  local  taxation,  leaving  only 
tangible  personalty  and  real  estate  subject 
to  local  assessment,  is  not  such  an  in- 
vasion of  the  system  of  town  govermnent 
as  to  violate  the  constitution.  .\  large  field 
of  taxation  is  still  left  to  the  municipal- 
ities, and  the  distribution  of  the  income 
tax  affords  a  kind  of  substitution  for  a 
source  of  revenue  taken  over  by  the  state. 

The  tax  does  not  violate  the  equal  pro- 
tection and  due  process  clauses  of  the 
United  States  constitution  in  the  manner 
suggested  in  Thomas  v.  Gay,  169  U.  S. 
264,  276,  and  Cole  v.  La  Grange,  113  U. 
S.  1,  as  these  cases  recognize  that  the  re- 
quirements of  practical  legislation  prevent 
proof  of  positive  individual  advantage 
accruing  to  each  taxpayer  from  a  general 
contribution.  It  is  enough  if  some  gen- 
eral plan  be  followed  which  is  not  discrim- 
inator}', arbitrary'  or  fanciful  in  its  oper;i 
tions  and  which  confines  expenditures  t(' 
public  purposes. 

The  above  paraphrasing  of  this  interest 
ing  opinion  is  made  because  of  the  general 
application  of  the  subject  matter  and  to 
invite  attention  to  the  full  opinion. — Duffx 
V.  Burrill,  12.=;  N.  E.  13S. 

Residence  —  Domicile  —  Ch.\nge — 
Burden  of  Proof.  —  In  a  case  instituted 
to  restrain  the  collection  of  a  tax  assessed 
under  the  Massachusetts  income  tax  law. 
the  party  assessed  urged  that  he  was  not 
liable  because  not  domiciled  in  Massachu- 
setts. The  question  was  Avhether  he  had 
effectually  changed  his  residence  from  that 
state  to  Rhode  Island.  The  case  is  inter 
esting  and  instructive  because  of  the  very 
full  citation  of  authority  on  the  question 
of  domicile  and  of  what  is  necessary  to 
show  a  change  therein  from  one  state  to 
another.  In  this  case  the  evidence  was 
held  not  sufficient  to  support  the  claim  of 
Rhode  Island  domicile. — Agassiz  v.  Tre- 
iry,  260  Fed.  226. 

Speci.\l  Assessments — R.-mi.ro.-xd  Prop- 
ERT\'  —  Rule  for  Assessment.  —  It  was 
held  that  an  assessment  for  street  improve- 
ment leviefl  against  railroad  property,  was 


without  legal  basis  when  it  was  shown  that 
the  improvement  supplied  no  advantage 
which  could  be  practically  availed  of  for 
railroad  purposes.  The  rule  for  determin- 
ing the  basis  of  assessment  in  railroad 
cases  is  that  the  benefit  must  arise  out  oi 
a  peculiar  enhancement  of  the  railroad  use 
as  a  distinct  and  peculiar  quasi-public  use. 
Erie  R.  Co.  v.  Board  of  Cominis'rs,  107 
Atl.  406. 

"  Due  Process  of  Law  " — Special  As- 
sessments —  Notice.  —  In  passing  upon 
the  validity  of  an  ordinance  authorizing 
assessments  for  street  improvements,  which 
was  held  invalid  for  lack  of  proper  proce- 
dure to  give  jurisdiction,  the  California 
court  had  occasion  to  restate  the  general 
principles  involved  in  the  determination  of 
the  meaning  of  "  due  process  of  law  "  in 
statutory  proceedings  involving  private 
rights.  —  Beck  v.  Ransome-Crummey  Co.. 
184  Pac.  431.  Similar  questions  are  dis- 
cussed in  the  case  of  Hutchinson  Co.  v. 
Coughlin,  184  Pac.  435. 

License  —  Interstate  Commerce — 
General  Ordinance  Construed  Nor 
Applicable  to  Interstate  Commerce — 
Motor  Busses.  —  A  recent  Massachusetts 
case  contains  a  helpful  review  of  the  law 
applicable  to  a  license  tax  ordinance,  gen- 
eral in  its  nature,  when  applied  to  an  in- 
dividual coming  within  the  general  terms 
of  the  ordinance,  but  whose  business  is 
interstate.  This  question  often  presents 
difficulties.  In  this  case  the  operator  of  a 
motor  bus,  running  only  between  inter- 
state points,  and  taking  only  through  pas- 
sengers, was  sought  to  be  brought  within 
the  terms  of  a  license  ordinance  requiring 
a  permit,  the  payment  of  fees  and  certain 
other  regulations. 

The  business  was  held  exclusively  inter- 
state commerce  and  the  court  proceeded  to 
examine  the  cases  as  to  the  subjection  of 
operators  of  motor  vehicles  used  in  inter- 
state commerce  to  local  regulations,  refer- 
ring particularly  to  Adams  Express  Co.  v. 
Nenv  York,  232  U.  S.  14,  which  held  an 
ordinance  inapplicable  to  the  driver  of  an 
express  wagon  and  to  the  decisions  in  Hen- 
drick  V.  Maryland,  235  U.  S.  610,  and 
Kane  V.  Ne^<  Jersey,  242  U.  S.  160,  in 
which  license  taxes  were  upheld  for  the 
reason  stated  in  Mountain  Timber  Co.  v. 
Washington.  243  U.  S.  219. 
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In  the  instant  case,  the  ordniance,  upon 
examination,  was  held  to  be  confined  to 
those  doing  a  local  business  and  not  in- 
tended to  apply  to  those  as  to  whom  if 
applied,  it  would  be  unconstitutional  [Att'y 
Genl.  V.  Elec.  Storage  Battery  Co.,  74  N. 
E.  467)  and  hence  was  not  applicable  to 
the  person  involved  in  the  case. — Co?nmon- 
-wealth  V.  O'Neil.  124  N.  E.  482. 

License  Tax  —  Foreign  Corporation 
— Discrimination.  —  A  statute  of  North 
Carolina  fixed  a  license  tax  upon  the  sell- 
ing of  automobiles  and  provided  that  if 
the  manufacturer  had  three-fourths  of  its 
property  in  the  state,  the  tax  would  be  re- 
duced to  one-fifth  of  the  amount  fixed. 
This  provision  was  attacked  by  certain 
foreign  corporations  as  in  violation  of  the 
<'ommerce,  due  process  and  equal  protec- 
tion clauses  of  the  federal  constitution. 
The  court  held  that  there  was  no  violation 
of   these   clauses.     The  selling  was  made 


after  the  automobiles  were  iu  the  state  as 
a  part  of  the  general  property  therein. 
There  was  no  discrimination  against  goods 
of  another  state  as  the  statute  applied 
equally  to  all  {Bre^ving  Co.  v.  Brister,  179 
U.  S.  452).  Corporations  are  not  citizens 
and  within  the  provisions  of  the  14th 
amendment  ( IVesfern  Turf  Assoc'n  v. 
Greenberg,  204  U.  S.  363).  The  corpora- 
tions in  question  were  not  domestic  cor- 
porations or  doing  business  under  condi- 
tions subjecting  them  to  process  in  the 
state  and  hence  were  not,  for  that  reason, 
within  the  amendment  {Blake  v.  McClung, 
172  U.  S.  260).  Finally,  the  tax  was  not 
discriminatory  under  the  decision  in  Ar- 
mour  V.  Virginia,  246  U.  S.  1.  Its  object 
was  held  to  be  to  reduce  the  license  tax  in 
cases  where  the  seller  is  already  paying  a 
tax  to  the  state  on  three-fourths  of  its 
assets. — Bethlehem  Motors  Corporation  v. 
Flynt,  100  S.  E.  693. 
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This  brief  report  is  devoted  to  the  consideration 
of  the  relation  of  taxes  to  living  costs.  It  urges 
a  moderate  federal  tax  policy  in  view  of  high 
li\'inp  costs,  and  recommends  the  adoption  of  a 
tax  system  "  which  would  constitute  a  direct  in- 
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GiGNOUx,  Mrs.  Louise  Fowler.  Fi- 
nancing New  York  City.  An  outline  pre- 
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York.     1919.     44  p. 
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Haig,  Robert  Murray.  The  revenue 
act  of  1918.  Political  Science  Quarterly, 
Vol.  XXXIV,  no.  3.  September  1919.  p. 
369-391.     New  York. 
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comparison  with  the  1917  act.  Tables:  Taxes 
on  spirits,  beverages  and  tobacco;  excises  and 
miscellaneous  taxes;  special  taxes;  stamp  taxes; 
income  tax  rates  and  estate  tax  rates. 
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Taxation.  I.  B.  of  A.  Bulletin  VIII,  De- 
cember 4,  1919.    p.  131.     Chicago. 

This  report  presented  at  the  eighth  annual  con- 
vention of  the   Association  deals  separately  with 


the  income  and  profits  taxes.  It  advocates  a 
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Taxation,  Vol.  II,  no.  2,  October  1919. 
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comment  on  the  recent  revenue  reforms:  "Thus 
the  effect  of  the  first  year's  operation  of  the  new- 
laws  showed  that  the  lower  tax  rates  resulted  in 
more  revenue  and  that  real  estate  was  relieved 
of  an  undue  share  of  the  burden." 

Knowles,  Morris.  Engineering  Prob- 
lems of  Regional  Planning.  National  Con- 
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Community  undertakings  are  classified  aad  the 
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1.  General  taxation. 

2.  Regional  general  taxation. 

3.  Special  assessment. 
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Minneapolis  Association  of  Build- 
ing Owners  and  Managers.  Tax  Primer 
no.  I. 

Contains  a  comparison  of  significant  items  in 
the  city's  budgets  for   i8q8  and  1918. 

MoHUN,  Barry.  The  income  tax  law. 
the  war-profits  and  excess-profits  tax  law, 
the  estate  tax  law,  the  capital  stock  tax 
law,  and  general  and  administrative  pro- 
visions relating  thereto,  as  contained  in  the 
revenue  act  of  1918.  Washington.  1919. 
126  p. 

Text  of  the  laws  in  convenient  form,  with  in- 
troduction, explanatory  marginal  notes,  and  in 
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lers AND  Accounting  Officers.  Pro- 
ceedings of  the  fourteenth  annual  conren- 
tion.     Baltimore.     1919.     120  p. 
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cluding: Income  tax  law  in  Massachusetts,  by  S. 
L.  Stacey ;  Collection  of  taxes  and  other  revenue 
in  Alabama,  by  J.  M.  Jones,  Jr.;  Preparing  the 
model  budget,  by  A.  L.  Eggert ;  Income  tax  rev- 
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Na  5] 


FEBRUARY,  1»20 


157 


taxation,   by   J.    McC.   Trippe ;    Delinquent    taxes 
and  assessments,  by  J.  S.  Myers. 

Ohio  Taxpayers'  League.  The  classi- 
fication of  property  for  taxation.  A  hand- 
book of  reference  prepared  under  the 
direction  of  Harley  L.  Lutz.  Columbus. 
1919.     63  p. 

This  pamphlet,  prepared  in  support  of  the 
campaign  for  the  adoption  of  a  constitutional 
amendment  in  Ohio,  contains  a  helpful  resume  of 
the  arguments  for  and  against  classification  with 
pertinent  references  to  the  experiences  in  states 
having  classification,  extracts  from  the  opinions 
of  experts,  a  discussion  of  the  theory  of  the  rela- 
tion of  classification  to  income  taxation,  and  much 
other  matter  of  permanent  value  to  the  student 
and  investigator. 

Plehn,  Carl  C.  An  Assessment  Roli 
for  the  Income  Tax.  Journal  of  Political 
Economy,  Vol.  XXVII,  no.  10.  Decem- 
ber 1919.     p.  875. 

Emphasizes  the  value  and  importance  of  a  for- 
mal assessment  roll  for  the  federal  income  tax. 

Plehn,  Carl  C.  The  Income  Tax  as 
Applied  to  Dividends.  American  Eco- 
nomic Review,  Vol.  IX,  no.  4.  December 
1919.     p.  771. 

A  brief  discussion  of  a  discrimination  in  the 
federal  income  tax  against  the  recipient  of  divi- 
dends, which  arises  either  because  the  benefit  of 
the  personal  exemption  does  not  accrue  unless 
the  recipient  of  dividends  has  other  income  from 
which  this  exemption  can  be  deducted ;  or  be- 
cause the  benefit  of  the  "  subnormal  tax ",  i.  e., 
the  rate  applied  to  the  first  $4,000  of  taxable  in- 
come, does  not  apply  unless  there  is  other  income 
than  dividends. 

Powell,  Thomas  Reed.  Extra-terri- 
torial Inheritance  Taxation.  Columbia  Lazii 
Review,  Vol.  XX,  no.  1.    January  1920. 

With  this  article  Professor  Powell  begins  an- 
other series  of  articles  on  the  subject  mentioned, 
which  will  be  closely  followed  by  those  interested 
in  tracing  the  steps  taken  by  the  Supreme  Court 
hesitating  perhaps  at  first  but  at  last  firmly 
placed  in  establishing  the  fundamentals  of  in- 
heritance taxation,  federal  and  state.  Those  who 
have  read  Professor  Powell's  articles  on  foreign 
corporations  excises  reprinted  and  circulated  by 
this  Association,  will  be  glad  to  follow  him  in 
this  new  series,  which  is  likely  to  be  helpful  not 
only  on  inheritance  taxation  but  as  well  in  the 
study  of  the  law  of  extra-state  income  taxation, 
just  developed. 

PuRDY,  Lawson.  The  Assessment  of 
Real  Estate.  Reprinted  from  the  National 
Municipal  Review.  Philadelphia.  1919. 
19  p. 


Discusses  the  best  methods  of  assessment  and 
determination  of  value,  and  suggests  helps  which 
may  be  used,  such  as  tax  maps,  field  book  and 
card  index.  In  an  appendix  is  given  the  Hoff- 
man-Neill  Rule,  the  Lindsay-Bernard  Rule  and 
the  Somers  Rule  for  the  determination  of  values 
of  lots. 

Ritchie,  Albert  C.  Power  of  Con- 
gress to  Tax  State  Securities  under  the 
Sixteenth  Amendment.  American  Bar  As- 
sociation Journal,  Vol.  V,  no.  4.  October 
1919.     p.  602-613.     Baltimore. 

Congress'  power,  as  provided  in  the  sixteenth 
amendment,  to  tax  incomes  "  from  whatever 
source  derived  "  does  not  constitute  power  to  tax 
income  from  state  securities,  and  thus  to  inter- 
fere with  a  sovereign  power  of  the  states.  This 
phase  merely  removes  the  necessity  for  appor- 
tioning income  taxes  when  they  are  direct  and 
for  discovering  the  source  of  the  income  to  deter- 
mine whether  they  are  direct,  a  procedure  made 
necessary  by  the  decision  in  the  Pollock  case  that 
the  federal  income  tax  law  of  1894,  upon  the  in- 
come from  land,  was  unconstitutional  because  a 
direct  tax  and  not  apportioned  among  the  states 
in  proportion  to  their  respective  numbers  as 
shown  by  census  or  enumeration.  (Art.  i,  sec.  9 
of  the  Constitution.)  Any  interference  with  the 
borrowing  power  of  the  states,  therefore,  was  un- 
intended, and  Congress  has  no  more  power  to 
tax  state  securities  now  than  before  the  adoption 
of  the  sixteenth  amendment. 

Rush,  Stephen  G.  Relation  between 
Invested  Capital  and  Excess  Profits  Tax 
Journal  of  Accountancy,  Vol.  XXVIII,  no. 
4.     October  1919.    p.  273. 

Seligman,  Edw^in  R.  A.  The  New 
York  Income  Tax.  Political  Science  Quar- 
terly. Vol.  XXXIV.  December  1919.  p. 
521. 

In  this  article  Professor  Seligman  gives  a  com- 
prehensive and  very  instructive  and  interesting 
account  of  the  course  of  tax  development  in  New 
York,  culminating  in  the  adoption  of  the  income 
tax,  pointing  to  the  inevitable  elimination  of  per- 
sonal property  taxation.  Then  follows  a  detailed 
analysis  of  the  turns  of  the  New  York  income 
tax  law  with  helpful  reference  to  the  points  of 
divergence  from  the  federal  law,  the  special  char- 
acteristics of  the  law  and  the  provision  which 
has  provoked  discussion,  the  taxation  of  the  non- 
resident. 

The  article  closes  with  a  forecast  of  the  re- 
maining steps  deemed  by  the  author  necessary  to 
round  out  the  program  and  to  perfect  the  system 
of  taxation  thus  inaugurated,  i.  e.,  the  complete 
elimination  of  tangible  personal  property ;  the 
differentiation  between  earned  and  unearned  in- 
comes, the  perfection  of  the  administration  and 
the  simplification  of  the  cumbersome  and  trouble- 
some method  of  taxation  of  public  utilities  by 
bringing  them  within  the  general  plan  through  a 
tax  by  reference  to  net  income. 
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Summing  up  the  discussion,  the  author  says : 
•'  But  to  the  discerning  student  it  is  clear  that 
what  has  been  accomplished  in  New  York  is  a 
real  fiscal  revolution,  the  beneficent  results  of 
which  will  gradually  be  realized  by  the  commun- 
ity at  large.  In  this  sense  the  New  York  in- 
come tax  law  of  1919  constitutes  an  important 
milestone  in  the  economic  and  political  develop 
ment  of  the  United  States." 

Seligman,  Edwin  R.  A.  The  Cast  of 
the  War  and  How  It  Was  Met.  American 
Economic  Review,  Vol.  IX,  no.  4.  De- 
cember 1919.     p.  739. 

A  survey  of  the  direct  money  outlays  of  the 
leading  belligerents,  the  steps  taken,  to  meet  these 
outlays,  the  character  of  the  war  taxes,  and  of 
the  borrowing  policy  of  these  countries. 

Stamp,  J.  C.  Taxation  of  Capital  and 
Ability  to  Pay.  Edinburgh  Revieiv,  no. 
470.    'October' 1919.     p.  371. 

The  following  conclusions  are  stated : 

1.  For  annual  taxation,  capital  is  a  necessary 
partner  with  income,  to  test  true  ability,  but  a 
strictly  subordinate  and  junior  partner  which  is 
incapable  of  carrying  on  business  for  himself. 

2.  For  periodical  taxation,  capital  taxation  is 
only  indirectly  and  partially  related  to  individual 
ability  at  all. 

3.  For  special  taxation  to  reduce  war  debt,  cap- 
ital is  inferior  to  income  as  a  test  of  "  ability 
to  pay  ". 

WooDWORTH,  L.  D.  National  "  State 
Aid  "  and  its  Cost  to  Taxpayers.  Amer- 
ican Property  Owner  and  Realty,  IV.  Au- 
gust 1919.     p.  10. 

"  In  its  present  form  a  more  costly  and  irre- 
sponsible and  ineffective  plan  than  '  state  aid  ' 
through  federal  grants  and  bureaucratic  control 
could  hardly  be  devised." 

Zangerle,  John  A.,  County  Auditor  of 
Cuyahoga  County.  Brief  in  re  Arbitration 
of  Valuation  of  Tracy- Macy  Premises.  A 
discussion  of  the  proper  valuation  for  rent- 
fixing  purposes  of  improved  premises  sub- 
ject to  periodic  reappraisals.  (Cleveland. 
June  1919. 

Mr.  Zangerle's  resume  is  in  part  as  follows : 
"  Our  examination  must  make  it  increasingly 
evident  that  if  premises  are  adequately  improved, 
properly  rented,  skillfully  managerl,  the  value  of 
such  improved  premises  is  fixed  by  its  earning 
power,  that  the  value  of  the  premises  exclusive 
of  improvements  must  be  fixed  by  a  capitaliza- 
tion of  the  residue  after  allowing  the  investor 
interest  on  his  investment,  depreciation,  expenses, 
including  taxes  and  cost  of  management.  This 
process  .  .  .  leaves  the  lessee  no  profit,  it  pro- 
rides  for  him  bare  costs  and  no  remuneration 
commensurate  ...   to  his  risk.     These   bare  costs 


must  be  allowed  to  the  investor.  .  .  .  Investors 
will  not  improve  property  if  bare  costs  are  not 
available,  especially  where  the  lease  is  a  reap- 
praisal lease  excluding  all  possibility  of  offsetting 
losses  through  increment  of  land  value. 


Zangerle,  John  A. 
of  Cleveland  and  Why. 


Untaxed  Wealth 
66  p. 


This  pamphlet  portrays  the  trials  and  tribula- 
tions of  a  taxing  official  operating  under  a  rigid 
general  property  tax  system  such  as  obtains  in 
Ohio.  It  is  written  from  the  practical  viewpoint 
of  a  highly  efficient  official  with  a  distinct  appre- 
ciation of  the  fundamental  principles  of  taxation 
and  their  relation  to  the  social  life  of  the  com- 
munity. The  reader  is  taken  through  the  mazes 
of  difficulty  which  beset  the  assessor  upon  every 
hand  and  by  reference  to  actual  results,  is  shown 
the  absurdities  arising  in  attempting  to  deal 
equally  or  "  uniformly  "  with  species  of  property 
liaving  entirely  dissimilar  characteristics. 

While  not  purporting  to  advocate  any  partic- 
ular scheme  of  taxation,  a  resume  of  such 
changes  as  are  advisable  is  given  with  particular 
f-mphasis  upon  the  fundamental  need  of  power  to 
classify  and  of  home  rule  for  cities  which  the 
writer  notes  to  be  necessary  in  order  to  create 
local  sentiment  for  an  understanding  of  and 
sympathy  with  the  varying  fiscal  needs  of  a 
modern  community. 

ZoLT.ER,  J.  F.  Personal  Property  of 
Corporations  Subject  to  State  Income  Tax 
Law  not  Taxable  for  School  Purposes. 
Schenectady,  N.  Y.      1919.     19  p. 

An  opinion  upon  and  discussion  of  certain 
provisions  relating  to  exemptions  in  the  recently 
enacted  corporation  tax  laws. 

Arizona.  Report  of  the  Proceedings  of 
ilie  Arizona  Tax  Conference,  held  at  Grand 
Canyon,  Arizona,  July  31-26,  1919.  Phoe- 
nix.    237  p. 

This  report  follows  the  familiar  method  which 
the  Arizona  tax  commission  has  developed  for 
scrutinizing  the  work  of  the  local  assessors.  The 
address  of  C.  M.  Zander  before  this  conference 
was    published    in    the    October    number    of    the 

Mui.I.ETI.V. 

Connecticut.  Information  relative  to 
the  Assessment  and  Collection  of  Taxes. 
1919.     48  p. 

Florida.  Taxpayers'  Joicrnal.  Vol.  I. 
no.  1.    September  1919.    Tampa. 

This  publication  recently  started  by  the  Tax- 
payers' Association  of  Florida,  seeks  "  to  serve 
as  a  medium  for  encouraging  revision  of  the  ex- 
isting tax  system  of  the  state."  It  is  edited  by 
J.  E.  Downing  and  Perry  G.  Wall,  and  promises 
to  arouse  constructiAe  thought  on  tax  questions  in 
that  state. 
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Georgia.  Report  of  special  tax  com- 
mission.   Atlanta.     1919.    88  p. 

The  majority  report  recommends  classification, 
segregation,  and  income  taxation,  basing  the  argu- 
ments upon  the  e.xperiences  of  other  states  and 
the  opinions  of  economists  of  note.  One  member 
submits  a  minority  report,  rejecting  classification 
and  segregation  as  not  suited  to  Georgia. 

Kansas.  Revised  Instructions  to  be 
Observed  in  the  Assessment  and  Equaliza- 
tion of  Property,  both  Real  and  Personal, 
for  Purposes  of  Taxation.  Topeka.  1919. 
118  p. 

The  latest  revision  of  the  e.xcellent  manual  of 
instructions  to  assessors  and  other  taxing  officials 
which  is  provided  by  Kansas  Tax  Commission. 

Massachusetts.  Instructions  to  Asses- 
sors, No.  3.  Issued  by  the  Tax  Commis- 
sioner.    Boston.     1919.'    22  p. 

A  brief  but  comprehensive  statement  of  the 
provisions  of  law  applicable  to  the  duties  of  local 
assessors.  Contains  helpful  hints  as  to  the  inter- 
pretation of  the  statutes  with  reference  to  the 
pertinent  decisions  of  the  courts.  Of  particular 
usefulness  are  the  chapters  devoted  to  the  valua- 
tion of  real  estate  and  the  elements  of  value  in 
land  which  treats  of  the  various  classes  and  con- 
tains suggestions  for  the  determination  of  values, 
including  the  effect  of  water-power  rights  and  of 
location  and  surroundings. 

Missouri.  Law  and  Regulations  rela- 
tive to  the  Tax  on  Income  of  Indi\iduals. 
Corporations,  etc.,  as  Amended  May  6. 
1919.  Compiled  by  George  E.  Hackman, 
State  Auditor.    Jefferson  City.    1919.    53  p. 

Montana.  Report  to  the  State  Effi- 
ciency and  Trade  Commission,  rendered 
November  1,  1919  to  Governor  S,  V.  Stew- 
art.    Helena.     1919.     166  p. 

This  report  covers  an  investigation  of  the  de- 
partments, bureaus  and  boards  of  the  state  gov- 
ernment with  a  view  to  making  recommendations 
for  their  consolidation  and  for  more  efficient  ad- 
ministration, and  of  the  cost  and  selling  prices 
of  articles  of  merchandise,  commodities  and  prod- 
ucts necessary  to  sustain  life.  It  describes  the 
personnel  of  all  state  boards  and  commissions ; 
the  exact  condition  of  state  educational  and  char- 
itable institutions ;  and  discusses  at  length  the 
budget  system. 


North  Dakota.  The  New  Day  in 
North  Dakota.  Published  by  the  State 
Industrial  Commission.  Bismarck.  1919. 
156  p. 

This  publication  contains  some  of  the  new 
legislation  enacted  in  North  Dakota.  Of  especial 
interest  to  readers  of  the  Bulletin  will  be  Sec- 
tion C,  containing  the  new  tax  legislation.  This 
legislation  relates  to  the  income  tax,  the  inheri- 
tance tax,  the  classification  of  assessments,  and 
the  motor  registration  tax. 

Ohio.  A  State  Budget  System  for  Ohio. 
Submitted  to  the  Committees  on  Adminis- 
trative Reorganization  and  Taxation  of  the 
Ohio  General  Assembly  by  the  Ohio  In- 
stitute for  Public  Efficiencv.  Columbus. 
1919.     21  p. 

Ohio.  Report  of  the  Joint  Special 
Taxation  Committee  of  the  83rd  General 
Assembly.     Coltunbus.     1919.     165  p. 

Washington.  Minutes  and  v)fficial  pro- 
ceedings of  the  State  Board  of  Equaliza- 
tion.    Olympia.     1919.     81  p.     tables. 

Wisconsin.  Income  tax  law  with  ex- 
planatory notes.  Fourth  edition.  Tax 
Commission.     Madison.     1919.    82  p. 

In  three  parts :  Part  I  describes  the  law,  the 
definitions,  deductions  allowed,  exemptions,  and 
rates.  Part  II  describes  the  administration  of 
the  law,  covering  the  appointment  of  assessors 
and  rulings  as  to  returns ;  appeal  and  review ; 
apportionment  and  collection ;  offset  of  income 
tax  by  personal  property  tax ;  taxable  receipts ; 
expenditures  not  allowed  as  deductions ;  depre- 
ciation percentages,  and  the  provisions  of  the 
soldiers'  bonus  act.  Part  III  deals  with  the 
duties  of  assessors  of  incomes  in  connection  with 
s:eneral  property  taxation. 

It  is  suggested  in  the  preface  to  this  pamphlet 
that  "  familiarity  with  the  law  and  conscientious 
observance  of  it  on  the  part  of  taxpayers  will 
simplify  the  preparation  of  income  tax  returns, 
limit  the  scope  of  inquiry  on  the  part  of  tax 
officials,  and  in  every  way  promote  efficient  and 
satisfactory  administration  ". 

United  St.-vtes  Bureau  of  the  Cen- 
sus. Financial  statistics  of  cities,  1918. 
Washington,  1919.     357  p. 
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REPRINTS  FROM  VOLUME  12 

We  are  no^v  able  to  announce  that  re- 
prints from  several  of  the  papers  contained 
in  volume  12  may  be  obtained  from  the 
secretary.  There  is  no  large  supply  of 
any  except  the  Model  Tax  System  Report, 
The  Report  of  the  Federal  Taxation  Com- 
mittee and  Mr.  Rosenthal's  paper  on  the 
Work  and  Influence  of  the  Association. 
There  is,  however,  a  limited  supply  of  re- 
prints of  the  following:  —  Taxation  of 
Banks,  Harrison;  Indiana  Problems,  Phil- 
lips ;  Intangibles,  Fairchild  and  Wendel ; 
Constitutional  Aspects,  Judson ;  Railroads, 


Gray ;  Foreign  Corporations,  T.  R.  Powell ; 
Federal  Taxation,  Adams ;  New  York  In- 
come Tax,  Tanzer  and  Powell;  Mine  Tax 
Report;  Exemptions,  Robins;  Non-Parti- 
san  League,  Steele. 

REMEMBER  MARCH,  THE  IDES 
OF  MARCH  REMEMBER 

Along  about  this  time  of  year,  March 
15,  to  be  exact,  a  considerable  proportion 
of  the  inhabitants  are  involved  in  the  mys- 
terious process  of  making  income  tax  re- 
ports. Along  with  others,  the  editor  became 
involved  to  such  an  extent  that  it  looked 
for  a  time  as  if  this  issue  of  the  Bulletin 
would  have  to  be  postponed.  Due  to  the 
kindness  of  members  who  must  have  had 
compassion  upon  him,  that  catastrophe  was 
avoided,  but  he  is  left  with  such  a  sense 
of  his  utter  helplessness  before  the  intri- 
cacies of  the  income  tax  laws,  federal  and 
state,  and  of  almost  absolute  disgust  at  this 
situation  that  he  is  led  to  join  in  the  gen- 
eral protest  against  a  system  of  taxation 
that  can  have  such  disastrous  personal 
eii'ects  upon  his  mental  and  physical  state. 

It  is  generally  admitted  that  some  sim- 
plification must  be  made  and  it  is  to  be 
hoped  that  a  start  may  soon  be  made 
towards  its  accomplishment.  It  would  ap- 
pear even  that  such  a  movement  is  essen- 
tial if  income  taxation  is  to  accomplish 
the  purposes  to  which  it  has  been  said  to 
be  adapted  and  for  which  it  has  been  sup- 
ported. There  is  not  only  little  apparent 
activity  in  Washington  looking  towards 
simplification  but  there  is  even  reason  to 
anticipate  further  complications  as  a  result 
of  the  recent  important  decision  of  the 
supreme  court  in  the  stock  dividend  case. 

Turning  to  state  income  taxation,  we 
find  reason  to  fear  additional  complications, 
due  here  to  the  difficult  questions  of  juris- 
diction.      The    non-resident,     in     gaining 
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recognition  of  his  rights  under  the  federal 
constitution,  through  the  decisions  in  the 
New  York  and  Oklahoma  cases,  rendered 
March  8th,  has  opened  avenues  of  diffi- 
culty which  have  not  been  explored.  If 
we  are  to  have,  through  the  attempt  to  tax 
the  non-resident,  only  a  repetition  of  the 
difficulties  which  long  irritated  us  in  prop- 
erty taxation,  with  perhaps  added  compli- 
cations, due  to  the  personal  equation  in- 
herently present  in  income  taxation,  we 
are  certainly  far  from  the  goal  of  equality 
and  justice  in  taxation  as  between  states 
that  we  have  hoped  to  reach. 

These  observations,  made  as  above  indi- 
cated as  the  result  of  a  disturbed  state  of 
mind,  may  form  a  preface  to  the  reference 
to  one  plan  which  would  seem  to  have 
possibilities.  With  a  view  to  calmly  sur- 
veying the  situation  and  of  considering 
ways  and  means  of  avoiding  interstate 
dii^culties  and  of  preserving  the  advan- 
tages already  gained,  the  New  York  State 
Tax  Association  has  deliberately  set  apart 
one  day  at  its  conference  to  be  shortly  held, 
for  mutual  discussion  by  representatives  of 
that  state  and  of  the  adjoining  states  of 
New  Jersej'',  Connecticut  and  Massachu- 
setts, of  the  requirements  of  income  taxa- 
tion. The  New  York  law  (now  somewhat 
"disarranged  ")  is  to  be  used  as  a  basis  of 
discussion.  Through  such  a  movement 
there  is  opportunity  for  much  constructive 
criticism  and  for  the  discussion  of  plans  to 
prevent  at  least  further  extension  of  those 
difficulties  which  so  easily  arise  tlirough 
failure  to  observe  and  to  definitely  recog- 
nize the  demands  of  interstate  comity 
under  our  systems  of  government  and  juris- 
])rudcnce. 

RESIGNATION  OF  WILLIAM  H.  CORBIN 

As  we  go  to  press,  we  are  advised  of  the 
resignation  of  William  H.  Corbin  as  Tax 
( 'ommissioner  of  Connecticut.  This  news 
will  come  as  a  severe  shock  and  as  a  keen 
disappointment  to  his  hosts  of  friends  in 
tlie  Association  who  have  come  to  look 
upon  him  as  a  strong  reliance  in  the  sup- 
port of  all  that  is  best  in  taxation.  It  is 
putting  it  mildly  to  say  that  the  officers  of 
the  Association,  including  the  Editor,  will 
regret  this  action,  and  it  is  to  be  hoped 
that  this  retirement  from  active  participa- 
tion in  administrative  duties  will  surely 
not  mean  relaxation  of  interest  in  our  work 


in  general  but  that  he  will  continue  to  be 
in  the  future  as  he  has  been  in  the  past, 
a  refuge  for  counsel  and  advice  in  the 
serious  and  disturbed  times  which  lie 
ahead. 

To  recount  the  accomplishments  in  Con- 
necticut during  his  official  life  as  Tax 
Commissioner,  would  invite  a  reference  to 
almost  every  important  advance  in  the  art 
that  has  been  secured  in  recent  years,  for 
each  of  them  has  first  and  last  been 
brought  to  some  degree  of  practical  appli- 
cation there.  We  think  casually  of  Cor- 
bin's  work  on  inheritance  taxation;  super- 
vision and  improvement  in  local  assess- 
ments; apportionment  of  state  taxes  on 
the  basis  of  local  expenditures,  thus  elim- 
inating friction  through  competition  for 
low  assessments ;  revolutionizing  local  ad- 
ministration and  compiling  intelligent  and 
helpful  statistics,  as  a  basis  for  applying 
corrective  methods;  standardization  of 
forms  and  blanks  used  throughout  the 
state;  revising  and  modernizing  the  vari- 
ous state  taxes,  formerly  in  a  chaotic  con- 
dition, involving  the  substitution  of  simple 
and  effective  methods  of  taxation  of  rail- 
roads and  other  utilities,  and  finally  the 
introduction  of  the  net  income  tax  in  place 
of  the  previously  erratic  property  tax  for 
business  corporations,  by  the  simple  expe- 
dient of  using  the  report  of  the  federal 
government.  These  are  but  a  few  of  the 
accomplishments  in  Connecticut  secured,  it 
may  safely  be  said,  solely  through  the  in- 
telligent, vigorous  and  indefatigable  indus- 
try and  persistence  of  this  exceptional  offi- 
cial. He  has  frequently  been  called  upon 
to  serve  on  investigating  commissions  and 
the  reports  of  these  commissions  as  well  as 
his  own  official  reports,  contain  in  them- 
selves abundant  sources  of  information  to 
all  concerned  with  questions  of  taxation. 

In  the  councils  of  the  Association,  Mr. 
Corbin  has  been  a  constant  and  consistent 
friend  and  helper.  We  shall  refuse  to 
allow  ourselves  to  consider  him  in  any 
sense  separated  from  active  association 
with  us,  and  we  cherish  the  thought  that 
he  will  not  think  it  undignified  if  we  here 
refer  to  him  in  the  terms  which  the  grad- 
uates of  Yale  so  commonly  use,  reflecting 
their  memories  of  his  triumphs  on  the 
football  field—"  Pa "  Corbin,  one  of  the 
fathers  of  this  Association.  Our  best 
wishes  will  follow  him  as  he  leaves  the 
administrative  field. 
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INCOME  AND  EXCESS  PROFITS  TAXES  AS 
BUSINESS  EXPENSES 


BY  A.   E.   HOLCOMB 


A  question  which  has  begun  to  be  agi- 
tated and  which  is  likely  to  cause  some 
confusion  and  litigation,  until  settled  de- 
cisively, is  as  to  the  character  of  income 
and  profits  taxes  when  levied  upon  busi- 
ness organizations.  Naturally  the  question 
arises  most  acutely  in  the  case  of  regulated 
utilities  in  controversies  as  to  the  propriety 
of  including  these  taxes  as  a  part  of  the 
cost  of  rendering  services.  Little  authority 
has  thus  far  appeared  although  suggestions 
have  been  made  by  regulatory  commissions 
that  the  taxes  in  question  partake  of  the 
nature  of  taxes  upon  the  owners  of  the 
business  personally  and  in  some  way  cannot 
be  deemed  a  part  of  the  cost  of  production 
or  service  and  hence  are  not  deductible. 
Until  some  authoritative  court  passes  upon 
this  question,  it  seems  likely  that  there  will 
be  conflicts  of  view  upon  this  point.  As 
an  illustration  of  what  may  be  expected 
we  may  cite  the  observations  of  a  Justice 
of  a  lower  court  in  a  recent  case  in  New 
York  where  the  question  at  issue  was  as  to 
the  reasonableness  of  a  rate  for  furnishing 
gas,  which  involved  the  fair  value  of  the 
plant  and  the  expenses  of  production  and 
distribution.     He  says : 

"  The  defendants  contend  that  the  federal  in- 
come tax  is  an  excess  profits  tax  which  may  not 
properly  be  included  as  an  expense  of  the  com- 
pany. It  is  the  court's  opinion  that  no  excess 
profits  taxes  may  properly  be  included  as  an  ex- 
pense. A  profit  tax  in  its  very  terminology  im- 
plies a  tax  on  profits  as  such.  It  is  the  amount 
reached  after  payment  of  all  expenses  and  there- 
fore cannot  be  treated  as  an  expense.  In  the 
returns  to  the  government,  upon  which  the  profits 
tax  is  based,  assured!}'  the  amount  of  tax  is  not 
included  in  the  expenses  of  the  business.  The 
theory  of  this  tax  is  that  he  who  has  secured  the 
profits  surrenders  or  returns  a  portion  thereof  to 
the  government.  Stated  another  way,  the  plaintiff 
must  contribute  to  the  government  in  common  with 
others  from  its  profits,  as  such,  its  share  towards 
defrajang  the  expenses  of  the  war.  It  should, 
therefore,  not  be  permitted  to  reimburse  itself 
from  its  customers  because  of  such  contribution." 

It  is  likely  that  similar  claims  will  be 
made  in  tax  proceedings  involving  the  pro- 
cess of  a  capitalization  of  net  earnings  to 
produce    a  valuation.     The  discussion  of 


the  Wisconsin  supreme  court  in  the  Stern 
Milling  Co.  case  (175  N.  W.  931), digested 
in  this  issue  of  the  Bulletin  has  some 
bearing  upon  the  question,  although  in  that 
case  the  court  was  construing  net  income 
as  arbitrarily  defined  by  the  income  tax 
statute  of  that  state.  It  is  to  be  noted, 
however,  that  this  court  fully  recognizes 
taxes  as  an  expense  which  must  be  taken 
account  of  in  determining  prices,  and 
hence  indicates  its  view  as  opposed  to  that 
above  quoted. 

The  matter  is  of  definite  importance  in 
connection  with  the  general  subject  of  busi- 
ness taxation  to  which  much  study  is  now 
being  given  and  it  would  seem  highly  ap- 
propriate that  the  economic  and  practical 
problems  should  be  outlined  in  authorita- 
tive fashion  at  once,  in  order  to  avoid  the 
chaos  and  confusion  which  may  be  injected 
into  federal  and  state  taxing  systems 
through  the  suggestion  of  a  "  disguised  " 
personal  income  tax  lurking  in  business 
taxation. 

The  complication  in  state  income  taxa- 
tion thus  caused,  is  particularly  possible 
when  the  business  tax  is  applied  to  a  for- 
eign organization  whose  stockholders  or 
proprietors  are  beyond  the  jurisdiction  of 
the  taxing  state  and  are  thus  subjected  to 
taxes  not  imposed  by  that  state. 

In  the  case  of  the  regulated  business  the 
present  uncertainties  in  the  problems  of 
"  fair  return  "  and  "  cost  of  service  "  will 
be  further  complicated  and  multiplied  by 
the  possible  suggestion  that  the  rate  of 
return  is  to  be  affected  by  the  varying  in- 
comes and  the  consequent  income  taxes  of 
the  individual  investors  in  the  business 
and  by  their  residences. 

The  question  is  one  worthy  of  analysis 
and  discussion  at  the  hands  of  the  mem- 
bers of  the  National  Tax  Association. 
The  writer  made  some  suggestions  bearing 
upon  this  matter  in  the  Bulletin  of  De- 
cember 1917,  p.  59,  and  again  in  that  of 
February  1919,  p.  124.  The  extract  above 
quoted  is  from  the  decision  in  Jamaica  Gas 
Co.  V.  Nixon,  printed  in  the  New  York 
Law  Journal  of  February  14,  1920. 
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CAN  A  PUBLIC  UTILITY  SHIFT  ITS  TAXES  TO 

ITS  PATRONS? 


CARL  C.   PLEHN 


I 


Who  bears  the  burden  of  a  tax  on  a 
public  utility?  Is  it  the  stockholders  of 
the  company  or  is  it  the  persons  served 
by  the  company,  or  is  the  burden  divided 
between  them? 

The  answer  to  this  question  was  in- 
volved in  a  recent  case  in  the  courts  of 
New  York  [Jamaica  Gas  Light  Co.  v. 
Nixon,  etc.,  N.  Y.  L.  J.,  Feb.  14,  1920). 
In  this  case  the  court  assumed  that  the 
federal  income  tax  levied  on  the  net  income 
of,  and  paid  by,  the  company  was  a  tax  on 
the  net  profits,  and  hence  could  not  be 
considered  an  expense  of  the  company  in 
fixing  the  rates  which  the  company  might 
be  permitted  to  charge  for  its  services. 

While  the  particular  decision  is  some- 
what confused  by  calling  the  income  tax 
an  "excess  profits  tax"  (as  though  any 
public  utility  can  in  these  days  earn  an 
excess  profit!)  yet  the  thought  is  suffi- 
ciently clear.  It  is  that  the  income  tax  is 
intended  to  be  a  tax  in  proportion  to 
everyone's  net  income  and  is  a  personal 
tax.  If,  therefore,  the  rates  which  the 
regulating  commission  allows  the  utility 
to  charge  its  customers  give  the  stockhold- 
ers a  fair  return  on  their  investment,  the 
income  tax  levied  on  that  fair  return  is  a 
matter  subsequent  to,  and  outside  of  the 
considerations  properly  entering  into  the 
computation  of  the  rates.  "  It  (the  com- 
pany) should  not  be  permitted  to  reim- 
burse itself  from  its  customers  because  of 
such  contribution."  All  of  which  seems 
to  be  good  legal  doctrine. 

Much  more  interesting,  however,  is  the 
underlying  assumption  that  the  company, 
if  permitted  to  try  to  do  so,  could  reim- 
burse itself  from  its  customers  because  of 
any  tax.  This  is  an  assumption  distinctly 
untrue. 

Of  course,  any  rate-making  body  which 
acts  too  literally  on  the  legal  theory  em- 
bodied in  the  decision  above  referred  to. 
may  find  that  capital  is  not  forthcoming 
for  the  replacements  or  betterments  needed 
by  the  utility  and  that  the  public  will  suffer 
more,  possibly,   from  poor  service  than  it 


would  suil'er  from  higher  rates.  This  will 
undoubtedly  be  the  case  if  the  stockholder 
should  happen  to  find  that  the  so-called 
"  fair  return "  on  his  investment  after 
being  reduced  by  the  income  tax  is  less 
than  he  can  get  by  investing  his  money 
somewhere  else.  So  it  may  very  well  be 
that  the  rate-making  body  will  find  that  it 
has  won  an  empty  victory  in  this  decision. 
Tliis  legal  theory  is  a  sound  guide  in  prac- 
tice only  if  the  income  tax  imposes  a  uni- 
form burden  on  all.  If  it  does  not,  then 
the  theory  applies  only  to  a  non-existent 
hypothetical  case. 

The  assumption  above  referred  to  raises 
an  interesting  economic  question  of  fact, 
namely,  what  is  the  incidence  of  a  tax  on 
a  monopoly?  Economic  writers  have, 
quite  generally,  inclined  to  the  view  that  a 
tax  on  a  monopoly  cannot  ordinarily  be 
shifted,  or  if  shifted  at  all  can  be  shifted 
only  in  part.  This  general  principle  they 
are  given  to  modifying  in  the  case  of  some 
taxes,  as  for  example  a  customs  duty, 
which  in  their  nature  are  only  advanced 
by  the  monopoly.  Business  men,  however, 
seem,  with  great  unanimity,  to  assume  the 
exact  opposite.  I  have  met  but  few  busi- 
ness men  who  do  not  believe  that  the 
monopolist  will  add  all  his  taxes  to  the 
price  or  rate  he  charges  and  thus  joyfully 
pass  the  burden  on,  unless  he  be  prevented 
from  doing  so  by  the  law  or  by  regulation. 
These  business  men  do  not  stop  to  explain 
what  kind  of  poor  fools  the  managers  of 
a  monopoly  must  be  who,  having  this 
assumed  power  to  raise  rates  at  will,  do 
not  raise  them,  tax  or  no  tax.  But  we  may 
let  that  point  go. 

It  has  occurred  to  mc  that  part  of  the 
difficulty  which  shrouds  this  question 
comes  from  centering  attention  on  the 
shifting  and  incidence  of  the  tax  alone, 
and  that  we  may  get  a  more  useful  view  if 
we  try  to  look  at  all  the  more  immediate 
effects  of  the  tax,  and  not  merely  to  search 
for  the  person  who  bears  the  burden  of 
the  tax  per  se.  You  get  a  poor  idea  of  a 
forest  by  looking   steadfastly  at   one  tree 
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only.  The  point  may  be  illustrated  in 
quite  a  different  field  of  taxation.  A  cus- 
toms duty,  we  readily  admit,  is  shifted  to 
the  consumer  of  the  imported  goods.  But 
that  is  only  a  part  of  its  effects.  If  high 
enough  it  cuts  down  consumption,  depriv- 
ing would-be  consumers  of  the  wares,  it 
lessens  the  importers'  trade  and  hence  cuts 
down  his  profits,  it  also  deprives  the  manu- 
facturer of  the  goods  of  a  chance  for 
profits  and  his  workmen  of  a  chance  for 
wages.  Merely  to  say  that  the  tax  is 
shifted  tells  but  a  small  part  of  the  story. 

The  following  seem  the  most  essential 
questions  for  our  present  purpose:  If  a 
tax  is  imposed  on  a  monopoly,  will  the 
rates  go  up  and  how  much.  If  they  do 
go  up  who  loses  most,  the  monopolist  or 
his  customers?  Of  course  if  the  rates  do 
not  go  up  it  may  be  assumed  that  the 
monopolist  bears  the  whole  tax.  Answers 
to  these  questions  will  by  no  means  exhaust 
the  effects.  But  they  place  us  where  we 
can  see  some  of  them  clearly. 

Possibly  the  simplest  illustration  we  can 
choose  is  a  tax  in  proportion  to  the  gross 
receipts.  Other  forms  of  taxes  will  var\' 
in  their  effect  but  to  discuss  them  all  would 
take  much  space.  Again,  a  street-car  com- 
pany will  furnish  an  excellent  base  to 
work  on,  for  its  receipts  are  practically  of 
one  sort  only.  Let  us,  then,  seek  an  answer 
to  the  straightforward  question  :  What  will 
be  the  effects  of  a  tax  of  10%  on  the 
gross  receipts  of  a  street-car  company? 

A  tax  on  the  grass  receipts  of  a  street 
raihvay  monopoly  luill  raise  fares  a  little, 
but  not  nearly  enough  to  reimburse  the 
company  for  the  tax  and  will  very  mate- 
rially reduce  its  profits.  ( "  Raise  "  and 
"  reduce  "  are  both  used  with  reference  to 
an  assumed  time  when  there  was  no  tax.) 
Moreover,  the  loss  of  profits  resulting  from 
the  tax  comes  in  such  a  way  that  no  regu- 
lating board,  no  matter  how  well  inclined, 
can  by  raising  the  rates  or  fares  restore 
the  company's  lost  profits,  even  though  the 
rates  or  fares  were  very  low  before  the 
tax  was  imposed.  At  best  it  can  help  re- 
store only  a  part  of  the  tax,  and  never  put 
profits  back  to  the  same  sum  as  before. 

The  above  conclusion  was  reached  with 
the  assistance  of  a  mathematical  friend 
(Prof.  F.  R.  Macaulay  of  the  University 
of  California)  and  the  formula,  which  will 
not  be  presented  here,  stands  at  the  dis- 
posal of  the  mathematically  inclined.     The 


theorem  can,  however,  be  explained,  if  not 
so  conclusively  proven,  without  resort  to  a 
mathematical  formula.  To  explain  the 
theorem  we  have  to  examine :  ( 1 )  amount 
of  travel,  and  hence  the  company's  re- 
ceipts, at  the  several  different  rates  of  fare, 
and  (2)  the  expenses  as  they  vary  with  the 
different  amounts  of  travel. 

The  number  of  passengers  at  different 
rates  of  fare 

Raising  fares  means  loss  of  passengers. 
At  one  dollar  a  ride  there  would  be  very 
few  to  ride;  at  ten  cents  a  ride,  less  than 
at  five  cents. 

Lowering  fares  will  increase  the  travel. 
Of  course  not  forever.  For  if  everybody 
who  had  the  slightest  excuse  or  inclination 
to  ride  did  so  at  ten  cents  a  ride,  no  more 
would  ride  at  one  cent.  Impractically 
high  and  impractically  low  rates  need  not 
be  considered.  The  practical  question 
falls  within  a  range  of  possibly  five  cents — 
say  from  five  cents  a  ride  to  ten  cents. 

There  will  be  less  fares  taken  in  at  six 
cents  a  ride  than  at  five  cents,  still  less  at 
seven  or  eight  or  ten  cents.  What  happens 
when  fares  go  up  even  a  little  is  that 
some  people  walk  short  distances  which 
before  they  rode,  and  others  plan  to  do 
more  errands  on  each  trip,  making  less 
trips.  Just  what  the  figures  would  be  we 
do  not  know  because  street  railways  cannot 
make  experiments  with  the  different  rates 
and,  what  is  more  important,  surrounding 
conditions  do  not  remain  the  same.  But 
we  do  not  need  to  know  them,  for  the  the- 
orem above  stated  does  not  depend  on  any 
particular  relationship  of  the  number  of 
passengers  to  the  fares,  provided  only  that 
there  is  a  continuous  drop  in  the  number 
of  passengers  as  fares  rise.  If  more  people 
will  ride  at  six  cents  than  at  five  cents  my 
whole  argument  is  destroyed.  But  I  be- 
lieve no  one  will  refuse  to  grant  me  the 
essential  premise  that  fewer  people  will 
ride  the  higher  the  fare. 

The  nature  of  street  railway  expenses 

Of  the  expenses  of  a  street  railway  a 
very  large  part  run  on  whether  there  are 
many  passengers  or  only  a  few.  A  rela- 
tively smaller  part  of  the  expenses  vary 
directly  with  the  number  of  passengers 
carried.  The  same  roadbed  and  rails  which 
carry  a  hundred  cars  a  day  will  have  to  be 
there  if  there  are  only  fifty   cars  to  pass 
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OTcr  them  each  day.  A  car  that  would 
carry  twenty-five  passengers  (or  any  other 
number)  will  have  to  be  run  even  though 
it  is  never  quite  filled.  On  the  other  hand, 
two  full  carloads  of  passengers  require 
twice  as  many  platform-men  and  twice  as 
much  oil  and  power  as  one  carload.  The 
distinction  is  simple.  There  are :  ( 1 )  fixed 
or  overhead  expenses  which  are  less  per 
passenger  the  more  passengers  there  are, 
and  (2)  traffic  running  expenses  which  are 
substantially  the  same  amount  per  passen- 
ger, be  the  number  great  or  small. 

The  following  table  illustrates  very 
roughly  the  effect  of  these  combined  ele- 
ments on  the  net  profits  of  a  company. 
The  figures  themselves  are  round  numbers 
and  simplified  so  that  the  calculations  will 
not  require  pencil  and  paper.  I  have 
puiposely  exaggerated  the  probable  decline 
in  passengers  carried  in  order  to  avoid 
difficult  small  fractions.  But  whether  the 
drop  in  passengers  carried  per  day  be  from 
150,000  at  five  cents  to  100,000  at  seven 
cents,  as  assumed,  or  only  from  150,000 
to  140,000  or  149,000  the  general  prin- 
ciple is  the  same,  provided  the  drop  is 
(•x)ntinuous  for  all  rates.  Of  course,  also 
the  effect  is  not  so  large  if  the  tax  is 
lower.  Ten  per  cent  is  used  only  because 
it  is  so  simple  to  calculate  and  being  large 
avoids  the  difficulty  attendant  upon  exam- 
ining small  fractional  differences.  Nor 
does  the  argument  depend  upon  assimied 
ratios  of  the  fixed  or  overhead  expenses  to 
the  variable  expenses.  The  only  assump- 
tion necessary  to  the  argument  is  that  the 
expenses  per  passenger  are  lower  the 
larger  the  total  number  carried,  whicli  is 
always  true  in  the  street  railway  business. 


where  it  pleased,  it  would  probably  fix  the 
rate  at  seven  cents,  for  at  that  rale  it 
makes  a  profit  of  $1500  per  day,  which  is 
larger  than  it  would  get  at  any  other  rate. 
Closer  inspection  of  the  table  shows  that 
if  it  were  possible  to  collect  fares  in  frac- 
tions of  a  cent,  the  company  might  prefer 
to  fix  the  rate  at  about  7.05  cents,  for  it 
will  be  observed  that  the  profits  fall  away 
a  little  faster  below  seven  cents  than  they 
do  above  seven  cents,  indicating  that  there 
is  a  maximum  profit  at  a  rate  somewhere 
between  seven  cents  and  eight  cents  greater 
than  at  exactly  seven  cents.  But  as  the 
difference  between  $1400  at  six  cents  and 
$1420  at  eight  cents  is  small  it  would  be 
but  a  trifle  over  seven  cents. 

At  first  glance  the  reader  might  infer 
that  the  company  would  also  make  the 
largest  possible  profit  after  paying  the  tax, 
if  it  charged  seven  cents  as  before  rather 
than  any  other  rate.  For  if  it  went  up  to 
eight  cents  it  would  make  only  $764  as 
against  $800  at  seven  cents.  But  again 
one  must  carefully  observe  the  figures 
above  and  below  the  seven-cent  line.  The 
drop  from  $800  at  seven  cents  to  $665  at 
six  cents  is  a  drop  of  $135  while  the  drop 
from  $800  at  seven  cents  to  $764  at  eight 
cents  is  only  $36.  This  is  a  greater  pro- 
portional difference  than  before  the  tax 
and  is  too  great  a  difference  to  be  neglected. 
It  indicates  that  there  is  a  maximiun  profit 
greater  than  $800  to  be  had  somewhere 
between  seven  cents  and  eight  cents.  A 
separate  calculation  which  it  scarcelv  seems 
necessary  to  introduce  here  shows  that  at 
seven  and  one-quarter  cents  the  net  profits 
after  paying  the  tax  would  be  about  $812 
and  that  is  the  maximtim  profit  it  could 


Kate  of 

fare 

cents. 


9  • 

lO  . 


Average    , 

number  of  ,       ^ 

Gross 
passenpers  ■  .  . 

'^     .  J         I    receipts, 
carried  per  *^ 

day. 


150,000 

122,500 

100,000 

82,000 

67,500 

55, 000 


$7500 
7350 
7000 
6560 
6075 
SSOO 


Variable 
Fixed      I  expenses, 
expenses.   |     2c.  per 
passenger. 


$3500 
3500 
3500 
3500 
3500 
3500 


$3000 
2450 
2000 
T640 
1350 


Total 
expenses. 


$6500 
5950 
5500 
5140 
4850 
4600 


Net  profits 
before  tax. 


Mooo 
1400 
/joo 
1420 
1225 
900 


Tax  10% 

Net  pr< 

of  gross. 

after  t 

$750 

735 
700 
656 
607 

$250 
665 
800 
764 
618 

550 

350 

It  is  obvious  that  if  there  were  no  tax, 
and  the  company  could  fix  the  rate  of  fare 


ol)tain  at  any  rate  of  fare.    The  interesting 
;ind    vitally   important    thing   is    that    this 
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after-the-tax  ma.xitnum  profit  always  cor- 
responds to  a  higher  rate  of  fare  than  does 
the  before-the-tax  maximum.  It  is  never 
much  higher  but  always  higher.  With  the 
particular  figures  used  in  our  illustration  it 
was  7.25  cents  as  against  7.05  cents,  ap- 
proximately. 

It  was  stated  above  that  no  public  utility 
commission  can  restore  to  the  company  its 
lost  profits  or  reimburse  the  whole  tax. 
Hiunpty-dumpty  profits  made  his  fall 
when  the  tax  was  imposed  and  can't  be  put 
together  again  as  long  as  the  tax  continues. 
If  before  the  tax  went  on.  the  legal  rate 
in  the  illustration  were  five  cents  (which, 
everything  considered,  was  far  too  low) 
and  the  profits  were,  as  in  the  table,  $1000, 
and  if  after  the  tax  the  company  were 
permitted  to  raise  the  rate  to  seven  cents, 
it  would  still  be  $200  shy  on  former 
profits. 

To  sum  up,  then,  the  effects  of  the  tax 
are:    (1)    a  slight  raise  in  rates    (if  per- 


mitted), (2)  if  rates  are  raised  a  goodly 
number  of  people  walk  or  stay  at  home,  or 
ride  in  automobiles  who  would  otherwise 
ride  on  the  cars,  (3)  the  profits  of  the 
company  are  inevitably  lessened,  whether 
rates  are  raised  or  not,  (4)  new  capital 
is  consequently  harder  to  get,  and  (5)  if 
rates  are  raised  less  platform  men  and 
other  Avorkers  find  employment. 

Economists  have  been  wrong  in  so  far 
as  they  have  assumed  that  the  tax  on  a 
monopoly  cannot  be  shifted  at  all ;  right, 
however,  when  they  contended  that  it 
could  be  shifted  in  small  part  only.  Busi- 
ness men  are  all  wrong  in  assuming  that 
profits  can  be  kept  intact  by  simply  pass- 
ing the  tax  on  to  the  consumer. 

We  may  leave  the  reader  to  draw  his 
own  conclusions  as  to  the  practical  appli- 
cation of  the  knowledge  thus  won,  and  as 
to  what  will  be  the  best  public  policy  to 
pursue.  These  are  matters  beyond  the 
sphere  of  taxation. 


VALUE  OF  PUBLIC  UTILITIES  FOR  TAXATION 
AND  RATE  MAKING 

HARLEIGH   H.   HARTMAN ' 


Theodore  Roosevelt,  while  governor  of 
New  York,  said :  "  It  is  true  that  a  cor- 
poration which  derives  its  powers  from 
the  state  should  pay  to  the  state  a  just 
percentage  of  its  earnings  as  a  return  for 
the  privilege  it  enjoys."  This  statement 
was  made  at  a  time  when  rate  control  w^as 
unknown,  and  any  sum  recovered  from  a 
corporation  represented  a  saving  to  the 
public.  The  application  of  such  a  theory 
to  the  public  utility  field  cannot  be  justified 
with  present  regulatory  methods.  Rates 
are  now  limited  to  provide  only  a  reason- 
able return.  Taxes  are  included  in  the 
operating  expenses  and  deducted  from  gross 
income  before  the  return  is  computed. 
They  are  paid  by  the  consumer,  and  do  not 
come  out  of  profits.  The  manipulation 
of  the  tax  rate  has  no  effect  whatever  upon 
the  rate  of  return.  Any  excess  tax  upon  a 
public  utility  is  automatically  transferred 
by  operation  of  law  from   the  stock  and 

1  Author  of  "  The  Meaning  and  Application  of 
'  Fair  Valuation '  as  used  by  Utility  Commis- 
sions," First  Prize  Essay  in  Hart,  S'chafTner  & 
Marx  Competition.  iqi8  series. 


bond  holders  to  the  consumers.  It  forms 
an  unjust  tax  burden  upon  the  users  of  a 
public  service.  It  is  diabolically  out  of 
harmony  with  modem  theories  of  regula- 
tion because  it  forces  utility  rates  needlessly 
high,  and,  on  account  of  the  form  of  the 
utility  rate  schedules,  because  the  tax  is 
wholly  without  relation  either  to  the  bene- 
fits derived  or  ability  to  pay. 

Justice  in  public  service  taxation  can  be 
secured  only  by  taxing  the  company  in  the 
same  manner  as  the  individual,  the  income 
tax  being  omitted  in  the  case  of  corpora- 
tions.^ It  is  the  writer's  purpose  not  to 
consider  the  merits  of  the  general  property 
tax,  but  to  point  out  that  as  long  as  that 
tax  is  applied  to  individuals,  equity  re- 
quires its  use  in  the  case  of  utility  com- 
panies and  that  its  application  in  that  field 
presupposes  some  form  of  valuation. 

2  The  reasons  for  omission  of  the  income  tax 
have  been  pointed  out  in  these  columns  by  Mr. 
Alfred  E.  Holcomb  in  an  article  entitled  "  Some 
Observations  on  the  Proposal  to  Tax  Public  Ser- 
vice Companies  by  a  Progressive  Rate  on  Gross 
Receipts."     (See  Bulletin,  February  1919.) 
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Valuation  work,  if  more  than  a  mere 
guess  or  conjecture,  is  highly  technical,  is 
expensive,  and  requires  considerable  time. 
Its  use  for  tax  purposes  involves  questions 
of  practicability  as  well  as  theory.  Public 
service  commissions  throughout  the  country 
and  the  valuation  department  of  the  Inter- 
state Commerce  Commission  have  expended 
vast  sums  of  money  in  valuing  utility 
property.  They  have  employed  the  best 
engineering  and  accounting  skill  available. 
This  work,  properly  utilized,  should  mate- 
rially lessen  the  labor  of  the  tax-assessing 
body.  It  is  in  most  instances  matter  of 
public  record,  and  would  undoubtedly  be 
available  on  official  request  in  all  cases. 

There  are  three  distinct  steps  in  valua- 
tion— the  making  of  the  inventory,  the  de- 
termination of  the  elements  of  value  prop- 
erly considered  in  view  of  the  specific  pur- 
pose of  the  appraisal,  and  the  final  deter- 
mination of  value.  The  first  step  is  the 
>^phere  of  the  engineer  and  accountant. 
The  second  step  demands  the  knowledge  of 
the  economist,  and  the  third  is  the  province 
of  the  special  officer  or  commission  en- 
trusted therewith. 

The  inventory  lists,  in  detail,  the  tan- 
gible and  intangible  property  of  the  utility. 
The  appraisal  assigns  a  unit  value  to  each 
item  listed.  The  average  life,  age,  and 
condition  of  each  item  is  stated  to  show  the 
depreciated  value.  An  accompanying  his- 
tory of  the  property  gives  an  accurate 
account  of  the  organization,  financing  and 
development. 

The  apprai.sal  is  the  engineer's  or  ac- 
countant's statement  of  the  exact  present 
condition,  character  and  amount  of  the 
tangible  and  intangible  property.  It  is 
not  concerned  with  the  elements  of  rate 
value  or  tax  value,  but  includes  all  ele- 
ments of  value.  It  is  therefore  eciuallv 
advantageous  for  tax  or  rate  making  pur- 
poses. 

The  economic  features  of  taxation  have 
been  carefully  threshed  out  and  definite 
valuation  rules  formulated  which  need  not 
be  con-sidered  here.  Naturally  they  differ 
from  the  valuation  rules  fixed  for  rate 
making. 

Ordinarily  three  appraisals  are  .submitted 
— original  cost,  reproduction  cost  and  nor- 
mal cost.  The  final  valuation  determines 
which  of  the  elements  of  value  inventoried 
by  the  appraiser  and  branded  admissible  by 
economic  rules  shall  be  taken  into  consid- 


eration in  the  particular  case.  It  is  a 
judicial  blending  of  the  three  appraisals  to 
meet  the  existing  set  of  facts.  It  involves 
careful  consideration  and  allowance  of 
overheads.  If  such  a  judgment  has  been 
made  in  a  rate  case  and  can  be  adapted  to 
tax  purposes,  such  adaptation  would  seem 
more  expedient  than  beginning  the  tax  val- 
uation where  the  appraiser  stopped. 

The  differences  between  rate  and  tax 
valuation,  though  fundamental,  are  not 
such  as  necessarily  preclude  all  joint  use. 
Rate  making  is  cost  finding.  The  value 
of  the  property  sought  for  a  rate  base  is 
the  actual  reasonable  investment  in  prop- 
erty used  and  useful  in  rendering  the  public 
service  for  which  the  rate  is  sought.  The 
normal  market  value  of  the  property  is 
only  indirectly  involved.  Cost  of  service, 
not  value  of  property,  is  the  primary  ele- 
ment to  be  ascertained.  A  valuable  tract 
of  land  suitable  for  an  office  or  power  site 
may  be  used  for  storage  when  a  much 
cheaper  lot  would  serve  the  purpose  equally 
well.  A  structure  may  have  been  built 
with  capacity  far  in  excess  of  the  needs  of 
the  present  or  immediate  future.  Machin- 
ery superseded  by  more  modern  equipment 
may  be  held  for  emergency  use.  In  such 
cases,  market  value  cannot  govern  in  rate 
making.  Property  value  is  included  in  the 
rate  base  only  when  the  property  is  used 
and  useful  in  rendering  the  public  service. 
It  is  included  only  to  the  extent  that  the 
investment  was  a  reasonable  one,  taking 
into  consideration  all  phases  of  the  service 
to  be  rendered.  Appreciation  is  ordinarily 
excluded.  Earning  power  is  not  in  ques- 
tion at  all  for  the  basis  of  earning  power 
is  the  figure  sought.  Rate  making  deter- 
mines earning  power. 

Valuation  for  tax  purposes  seeks  to  de- 
tennine  value  not  cost.  It  is  concerned 
only  indirectly  with  actual  investment  and 
not  at  all  with  the  reasonableness  of  cap- 
ital expenditures  or  the  usefulness  of  the 
property  in  rendering  the  particular  public 
service.  It  is  vitally  interested  in  earning 
power. 

The  physical  property  of  a  ])ublic  utility 
is  highly  specialized.  The  track  or  distri- 
bution .system  have  no  use  other  than  in 
the  public  service.  Except  in  connection 
with  a  going  concern,  the  greater  part  of 
the  property  has  only  salvage  or  junk 
value.  The  earning  power  sought  for  tax 
purposes,    therefore,   is   that    fixed    by   the 
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rate  making  valuation.  The  two  figures, 
tax  value  and  rate  value,  are  variables  ap- 
proaching the  same  limit.  They  may  be, 
but  are  not  necessarily  the  same.  Thus 
where  a  tract  of  land  held  for  future  use 
is  excluded  from  the  rate  base  on  the 
ground  that  it  represents  an  unreasonable 
investment,  or  real  estate  no  longer  re- 
quired for  utility  purposes  but  held  pend- 
ing an  advantageous  sale  has  been  rejected 
by  the  utility  commission,  the  tax  assessor 
will  include  the  land  in  his  valuation  at 
its  normal  market  worth.  Similarly  where 
equipment  no  longer  used  or  useful  be- 
cause of  change  of  service  is  excluded  from 
the  rate  valuation  it  will  be  included  in 
that  for  tax  purposes.  Such  elements  have 
a  real  value,  a  real  earning  power  which 
the  assessor  must  recognize  though  the  rate 
maker  cannot. 

Differences  of  this  sort,  however,  are 
being  eliminated  fast.  Efficient  manage- 
ment and  competent  regulation  are  con- 
stantly bringing  the  two  values  closer  to- 
gether. Injudicious  expenditures  are  being 
eliminated.  The  occasions  when  the  util- 
ity does  not  earn  the  return  allowed  are 
becoming  few. 

Public  service  franchises  are  included  in 
the  rate  base  only  to  the  extent  of  the 
actual  expenditure  for  such  privileges. 
The  rights  conveyed  by  these  grants,  how- 
ever, have  no  value  other  than  that  arising 
from  their  use  in  the  public  service,  and 
their  earning  power  in  that  field  is  fixed 
by  the  figure  at  which  they  are  incorporated 
in  the  rate  base — their  cost.  That  figure 
is  also  the  tax  value  of  the  franchise. 

Good-will  is  excluded  from  the  rate  base 
on  the  theory  that  a  monopoly  can  have  no 
real  good-will  as  customers  must  trade 
with  it.  Development  costs  are  included 
in  going  value.  With  a  rate  of  return 
definitely  fixed,  no  element  is  here  excluded 
from  the  rate  base  that  should  be  incor- 
porated in  the  tax  value. 

Rate  bodies  value  utility  property  at  its 
depreciated  worth,  including  in  the  rate 
base  any  reserve  held  against  depreciation. 
They  seek  present  value,  which  is  the  true 
"basis  also  of  tax  value.  They  do  not  off- 
set against  depreciation  the  appreciation 
which  a  reproduction-cost  appraisal  would 


include.  They  use  normal  unit  values 
figured  over  a  five-year  period,  excluding 
abnormally  high  or  low  prices.  They  seek 
that  normal  value  that  should  be  the  basis 
of  the  tax  assessment. 

Intangible  values,  engineering  expenses, 
architects'  fees,  organization  expenses,  etc., 
are  included  in  the  rate  base,  but  they  form 
a  legitimate  cost  contributing  to  the  normal 
market  value  of  any  going  concern  and  are 
as  properly  included  in  the  tax  as  in  the 
rate  value.  Working  capital  is  value  used 
in  the  business,  producing  earnings,  and 
should  be  included  in  the  valuation  both 
for  tax  and  rate  purposes. 

The  principal  variance  between  rate  and 
tax  value,  not  heretofore  mentioned,  occurs 
in  connection  with  appreciation  in  land 
values  and  property  acquired  by  the  com- 
pany without  cost.  If  the  rate  base  is  de- 
termined upon  the  investment  theory,  these 
elements  of  value  must  be  excluded.  The 
moment  "  unearned "  increment  grows  to 
any  considerable  magnitude,  if  regulation 
is  justified  at  all,  the  property  becomes  too 
valuable  for  utilit}''  purposes  and  the  excess 
value  will  not  be  used  or  useful  property 
within  the  meaning  of  the  law.  Neither 
appreciation  or  property  acquired  without 
cost  represents  any  real  sacrifice  or  invest- 
ment by  the  stockholders  which  can  be  per- 
mitted to  increase  rates,  otherwise  than  to 
provide  a  reserve  against  the  depreciation 
of  the  gift  property.  Such  elements  of 
value  resemble  vacant  real  estate  which  has 
a  potential  but  latent  earning  power.  They 
are  legitimate  subjects  of  taxation. 

Rate  value,  because  of  these  discrepan- 
cies, cannot  be  accepted  as  tax  value,  but 
comparatively  few  alterations  seem  neces- 
sary to  adapt  it  for  use  as  a  basis  for  tax 
valuation,  and  tlie  appraisals  upon  which 
the  rate  value  is  predicated  furnish  all  the 
material  necessary  for  the  alterations. 
Amended  to  include  property  held  for  non- 
utility  purposes  at  its  appraised  value,  by 
increasing  property  held  for  emergency 
use  or  '  future  needs  to  its  normal  market 
value,  to  include  the  appreciated  land 
values  shown  in  the  reproduction  cost  ap- 
praisal and  the  appraised  value  of  donated 
property,  the  rate  valuation  might  be 
profitably  made  use  of  by  the  tax  assessor. 
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SUGGESTIONS  ON  THE  PENDING  FEDERAL 
BUDGETARY  BILLS 


OGDEN  L.  MILLS' 


The  National  Tax  Association,  organ- 
ized in  1906,  has  since  that  time  been  con- 
sistently, studiously  and  quietly  engaged  in 
building  up  an  organization  of  persons  who 
by  experience  and  training  and  through  a 
disinterested  desire  to  promote  the  public 
welfare,  are  willing  to  devote  time  and 
thought  to  the  fundamental  prerequisites  of 
a  proper  apportionment  of  the  burden  of 
taxation.  Starting  with  a  very  few  mem- 
bers, it  has  gathered  strength  and  support, 
until  now  it  numbers  among  its  members 
the  State  taxing  officials  of  every  State  in 
the  Union,  the  possessions  of  the  United 
States,  the  Canadian  provinces,  and  of  sev- 
eral foreign  countries.  Its  membership  also 
embraces  numerous  public  taxing  officials, 
the  leading  economists  specializing  in  pub- 
lic finance  at  the  universities,  and  a  large 
number  of  public-spirited  individuals,  in- 
cluding lawyers,  business  men,  state  exec- 
utives, members  of  Congress,  and  of  the 
various  state  legislatures  and  organizations 
or  associations  interested  in  the  develop- 
ment of  a  sound,  effective  and  responsible 
administration  of  the  tax  laws.  I  under- 
stand that  we  are  honored  by  having 
among  our  members  the  chairman  of  this 
committee,  and  at  least  one  member  of  the 
corresponding  committee  of  the  House. 

From  the  start,  the  Association  has  urged 
and  realized  that  the  matter  of  apportion- 
ing the  Ijurden  of  taxation,  with  its  ever- 
increasing  demands,  must  be  accompanied 
by  a  corresponding  careful  and  effective 
control  of  the  disposition  of  taxes.  Be- 
lieving that  to  do  away  with  public  dis- 
trust, dissatisfaction  and  complaint,  it  is 
essential  that  the  people  should  know  not 
only  that  their  taxes  are  sound,  just  and 
fairly  apportioned,  but  also  that  there  is 
an  intelligent  distribution  of  revenue  car- 
ried out  in  a  businesslike  and  thrifty  way. 

It  is  generally  conceded,  and  therefore 

1  Argument  on  behalf  of  the  National  Tax 
Association  before  the  Committee  of  the  United 
States  Senate  on  consideration  of  a  National 
Budget,  January  14,  1020  (see  Hearings,  Part  T, 
p.  184). 


unnecessary  to  dwell  on,  that  our  present 
system  of  estimating  the  financial  needs  of 
the  Government,  of  making  appropriation.^ 
therefor,  and  of  reports  of  expenditures,  is 
unscientific,  lacking  in  uniformity  of  classi- 
fication, and  incapable  of  giving  to  Con- 
gress, the  President  or  the  people,  a  picture 
of  the  financial  status  of  government,  either 
in  respect  of  the  past  fiscal  year  or  of  the 
needs  of  government  for  the  coming  year. 
It  is  also  generally  admitted  that  the 
remedy  for  this  state  of  affairs  is  to  be 
found  in  the  establishment  of  what  is 
known  as  the  Budget  System. 

A  budget  is  an  instrument  through  which 
the  several  operations  involved  in  the  ad- 
ministration of  the  financial  aft'airs  of  the 
government  are  correlated,  compared  and 
brought  under  examination  at  the  same 
time.  It  is  at  once  a  report,  an  estimate 
and  a  proposal.  It  is  the  document  through 
which  the  Chief  Executive,  as  the  author- 
ity responsible  for  the  actual  conduct  of 
governmental  affairs,  comes  before  the 
fund-raising  and  fund-granting  authority 
and  makes  full  report  regarding  the  man- 
ner in  which  he  and  his  subordinates  have 
administered  affairs  during  the  last  com- 
])leted  year;  in  which  he  exhibits  the  pres- 
ent condition  of  the  public  treasury;  and, 
on  the  basis  of  such  information,  sets  forth 
his  program  of  work  for  the  year  to  come 
and  the  manner  in  which  he  proposes  that 
such  work  shall  be  financed. 

Practically  all  of  the  essential  features 
of  a  sound  budget  system  are  to  be  found 
in  the  McCormick  Bill,  and  to  a  lesser 
degree  in  the  Good  Bill ;  and  it  is,  there- 
fore, unnecessary  to  take  up  the  time  of  the 
Committee  in  presenting  these  essentials 
with  which  you  are  already  so  familiar. 
May  T,  however,  make  one  suggestion  in- 
sofar as  the  report  feature  of  the  budget 
statement  is  concerned? 

Mr.  W.  F.  Willoughby  .suggests  on  page 
8  of  his  book,  entitled  "  The  Problem  of 
a  National  Budget,"  that  the  financial 
statements  should  be  accompanied  by  the 
administrative  reports  of  the  Chief  Exec- 
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utive,  the  heads  of  departments  and  other 
officers  in  charge  of  the  several  services  of 
government.  The  suggestion  seems  to  me 
to  have  considerable  merit.  Of  course,  he 
points  out  that  the  financial  statements 
contained  in  the  budget  give  and  can  give 
but  the  bare  figures  showing  the  financial 
results  of  the  operations,  and  in  order  that 
their  significance  may  be  seen,  it  would 
seem  to  be  essential  that  they  should  be 
accompanied  by  statements  showing  the 
results  in  terms  of  work  accomplished  or 
to  be  accomplished,  the  necessity  or  utility 
of  such  work,  the  problems  that  have  had 
to  be  met,  the  methods  that  have  been  or 
will  have  to  be  employed,  and  so  on.  In 
other  words,  these  administrative  reports 
should  furnish  the  means  through  which 
the  figures  are  to  be  interpreted  and  may 
be  understood. 

One  of  the  most  important  questions 
which  you  have  to  decide  is  where  the 
budget  bureau  is  to  be  placed.  The  Good 
Bill  places  it  directly  under  the  authority 
of  the  Executive,  while  your  bill,  Mr. 
Chairman,  places  it  in  the  Treasury  De- 
partment. On  this  particular  point  I  do 
not  feel  justified  in  speaking  for  the  Na- 
tional Tax  Association,  but  according  to 
my  personal  view,  I  very  much  prefer  the 
plan  proposed  in  the  Senate  Bill,  provided 
that  the  many  administrative  duties  of  the 
Secretary  of  the  Treasury,  other  than  those 
connected  "/ith  the  collection  of  revenues, 
can  be  divorced  from  his  department.  I 
base  my  opinion  on  the  following  reasons: 

First,  it  is  logical  and  proper  that  the 
Secretary  of  the  Treasury,  as  the  chief 
financial  officer  of  the  Government,  should 
be  the  real  budget  chief ;  and,  in  my  judg- 
ment, no  man  holding  an  office  lower  than 
that  of  a  Cabinet  officer  will  be  able  to 
work  effectively  with  other  Cabinet  offi- 
cers and  the  various  departmental  and 
bureau  heads.  It  is  idle,  of  course,  to  ex- 
pect that  the  President  himself  will  have 
sufficient  time  at  his  disposal  to  give  his 
personal  attention  to  the  departmental  con- 
troversies, many  of  which  will  be  as  to 
matters  of  detail,  and  I  am  afraid  that  a 
mere  bureau  chief,  unless  he  is  a  man  of 
very  strong  character,  will  only  too  fre- 
quently give  way  before  the  insistent  de- 
mands of  the  Cabinet  officers.  If  this 
should  happen,  your  whole  sj^stem  will 
break  down,  because  Congress  will  begin 
to  lose  faith   in  the  budget  as  submitted, 


believing  that  it  does  not  represent  the 
needs  of  departments  pruned  to  bed-rock, 
but  contains  the  old  abuse  of  excessive 
estimates  and  demands. 

While  the  test  was  not  a  fair  one,  we 
had  some  experience  along  these  lines  in 
New  York,  when  a  so-called  "  Executive 
Budget "  was  attempted,  though  I  do  not 
want  3'ou  to  understand  that  it  was  in  any 
way  a  genuine  attempt  to  set  up  a  real 
budget  system.  There  the  budget  was 
prepared  by  clerks  in  the  office  of  the  Gov- 
ernor. It  was  known  that  the  Governor 
himself  gave  very  little  personal  super- 
vision to  the  revision  of  the  estimates  sub- 
mitted by  the  departments,  and  as  a  result 
we  in  the  Legislature  knew  that  those  esti- 
mates would  have  to  be  gone  over  with  the 
same  degree  of  care  to  which  they  would 
iiave  had  to  be  subjected,  had  they  been 
submitted  directly  by  the  departments. 

In  the  second  place,  if  you  put  the  bud- 
get bureau  immediately  under  the  Exec- 
utive, you  divorce  the  two  essential  parts 
that  go  to  make  up  a  complete  budget.  It 
will  be  the  primary  duty  of  the  Director 
of  Budget  to  prepare  and  submit  the  esti- 
mates as  to  the  financial  needs  of  govern- 
ment for  the  ensuing  year,  while  the  func- 
tion of  drafting  plans  for  the  provision  of 
the  means  with  which  to  satisfy  those  needs 
will  remain  the  responsibility  of  the  Secre- 
tary of  the  Treasury.  In  other  words,  you 
place  the  responsibility  for  estimating  ex- 
penditure in  one  man  and  the  responsibil- 
ity for  formulating  and  submitting  sugges- 
tions for  necessary  revenue  measures  and 
desirable  taxation  reform  in  another;  un- 
less, of  course,  you  mean  to  deprive  the 
chief  fiscal  officer  of  the  Government  of 
what  should  be  one  of  his  primary  duties. 
It  is  almost  essential  that  the  consideration 
of  the  needs  of  government  should  not  be 
divorced  from  the  consideration  of  the 
means  at  hand  and  the  new  measures  neces- 
sary to  meet  those  needs.  That  revenues 
and  expenditures  should  balance  every  year 
is  but  a  sound  business  proposition.  This 
is  almost  invariably  true  of  Great  Britain, 
where  responsibility  is  located  in  a  single 
head,  and  invariably  untrue  in  this  coun- 
try under  our  existing  system. 

For  every  fiscal  year  from  1866  to 
1893,  inclusive,  there  v/as  a  surplus  of  re- 
ceipts over  expenditures.  During  this 
period  of  28  years  the  surplus  of  receipts 
over      expenditures      totaled      $1,920,205, 
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013.41.  For  the  fiscal  years  1894  to  1899, 
inclusive,  the  expenditures  exceeded  the 
receipts  in  the  aggregate  of  $283,022, 
991.14.  For  the  fiscal  years  1900  to  1904, 
inclusive,  the  surplus  of  receipts  over  ex- 
penditures aggregated  $310,319,165.04. 
For  1905  the  expenditures  exceeded  the 
receipts  by  $18,753,335.  For  the  fiscal 
years  1906  and  1907  the  receipts  exceeded 
the  expenditures  by  $156,733,047.85.  For 
the  fiscal  years  1908  and  1909  the  expen- 
ditures again  exceeded  the  receipts  by  $78, 
776.622.30.  For  the  years  1910  to  1914, 
inclusive,  the  receipts  exceeded  the  expen- 
ditures by  $149,024,404.27.  For  1915  the 
expenditures  exceeded  the  receipts  by  $33, 
488,931.53.  For  1916  the  receipts  ex- 
ceeded the  expenditures  by  $55,171,553.59 
and  for  1917  there  was  a  deficit  of  $29, 
724,864.73. 

From  1866  to  1917,  inclusive,  the  re- 
ceipts exceeded  the  expenditures  for  each 
year  with  the  exception  of  1894,  1895, 
1896,  1897,  1898,  1899,  1905,  1908,  1909, 
1915  and  1917.  The  total  amount  by 
which  the  expenditures  exceeded  the  re- 
ceipts for  these  11  years  just  named  is 
$443,766,744.70.  For  the  52  fiscal  years, 
1866  to  1917,  inclusive,  the  receipts  ex- 
ceeded the  expenditures  in  41  years,  the 
total  of  such  excess  for  that  period  being 
$2,591,453,184.16. 

Moreover,  with  the  increasing  burden 
of  taxation,  not  only  federal,  but  state  and 
municipal,  with  the  increasing  reliance  of 
the  federal  government  on  direct  taxes  and 
its  consequent  invasion  of  the  resources  of 
the  states,  with  the  increasing  complexity 
of  the  whole  tax  problem  due  to  our  fed- 
eral system  of  government,  it  seems  to  me 
highly  desirable  to  make  the  Secretary  of 
the  Treasury  in  every  sense  the  chief  fiscal 
officer  of  the  Government,  placing  upon 
him  the  responsibility,  not  only  of  super- 
vising expenditures,  but  of  studying  our 
entire  taxation  and  revenue  system,  with  a 
view  to  removing  injustices,  unsound  meas- 
ures and  making  suggestions  to  Congress 
for  the  establishment  of  a  sound,  well- 
rounded  system. 

I  should  like  to  make  one  or  two  further 
suggestions.  Referring  to  Section  4  of  the 
McCormick  Bill,  it  seems  to  me  that  the 
budget  officer  in  each  department  there  pro- 
vided for  might  better  be  appointed  by 
the  Budget  Director,  the  appointment,  of 
course,  to  be  approved  by  the  head  of  the 


department.  If  he  is  appointed  by  the 
department  head,  it  is  difficult  to  see  how 
he  could  exercise  effective  supervision  over 
the  preparation  of  the  estimates  of  that 
department.  He  must  and  will  be  guided 
by  the  wishes  of  his  superiors.  If,  how- 
ever, he  is  appointed  by  the  Budget  Direc- 
tor, he  will  be  the  eyes  of  the  Director 
in  so  far  as  that  particular  department  is 
concerned,  and  will  be  in  a  position  to 
furnish  most  valuable  and  needed  informa- 
tion as  to  its  needs,  and  will  exercise  a 
wholesome  check  on  the  desire  to  spend  on 
the  part  of  the  department  and  its  various 
administrative  units. 

It  seems  to  me  also  that  each  house  of 
Congress  should  have  a  representative  in 
the  office  of  the  Budget  Director,  who 
could  act  as  adviser  to  the  house  and 
senate  Committees  when  the  budget  comes 
before  them  for  consideration.  Otherwise, 
they  will  necessarily  become  involved  in 
the  consideration  of  a  great  nvunber  of 
details,  instead  of  devoting  their  time  to 
matters  of  policy  and  major  importance. 
I,  of  course,  do  not  know  what  happens  in 
practice  in  Congress,  but  I  do  know  that 
when  I  served  as  a  member  of  the  Finance 
Committee  of  the  Senate  of  New  York 
State,  the  time  of  our  Chairman  and  of  the 
members  of  the  Committee  who  attended 
the  hearings  was  almost  wholly  taken  up 
with  the  consideration  of  increases  in  in- 
dividual salaries  and  the  adding  of  a  com- 
paratively small  number  of  officials  to  the 
various  departments  and  bureaus.  To  me 
it  was  an  appalling  example  of  an  un- 
businesslike system,  that  one  of  the  most 
responsible  and  experienced  members  of  a 
legislative  body  should  spend  most  of  his 
time  in  deciding  whether  the  salary  of  a 
stenographer  should  be  increased  five  or 
ten  dollars  a  month,  and  should  become  so 
lost  in  the  multitude  of  similar  details  that 
he  was  unable  to  devote  the  necessary  time 
and  attention  to  the  financial  policy  of  the 
state.  And  a  cure  for  this  evil,  if  it  exists 
here  in  any  way  to  the  same  degree  that  it 
existed  at  Albany,  is  the  creation  of  a 
permanent  and  adequate  staff  for  each  of 
the  houses  of  Congress,  with  a  direct  rep- 
resentative in  the  office  of  the  Budget 
Director. 

In  so  far  as  the  question  of  audit  is  con- 
cerned, I  am  inclined  to  agree  with  the 
provisions  of  the  McConnick  Bill,  and  to 
believe  that  it  would  be  most  unwise  at  the 
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present  time  to  uproot  the  present  audit- 
ing and  accounting  system  of  the  Govern- 
ment. In  this  connection,  may  I  suggest 
that  the  placing  of  representatives  of  Con- 
gress in  the  Budget  Bureau  would,  to  a 
certain  extent,  serve  as  an  additional  check 
upon  improper  expenditures. 

And  finally,  I  desire  to  join  all  of  the 
other  witnesses  that  have  appeared  before 
you  in  urging  that  to  make  these  contem- 
plated reforms  effective,  the  rules  of  the 
House  and  Senate  must  be  amended.  The 
following  changes,  which  have  already 
been,  I  believe,  submitted  to  you,  meet  our 
approval  and  we  urge  their  adoption : 

( 1 )  That  the  budget  as  submitted  by 
the  President  shall  be  considered  by  single 
committees  of  the  House  and  Senate. 

(2)  That  a  definite  time  be  set  aside  in 
each  chamber  for  the  discussion  of  the  re- 
port of  the  single  committee,  such  report 
to  show  in  parallel  colimms  the  President's 
budget  and  changes  recommended  by  the 
committee  with  the  reasons  therefor. 

(3)  That  no  legislative  rider  shall  be 
attached  to  any  appropriation  bill  and  no 


appropriation  rider  shall  be  attached  to  any 
legislative  bill. 

(4)  That  no  private  bill  for  the  expen- 
diture of  money  shall  be  in  order  until 
after  the  respective  chamber  has  acted 
upon  the  President's  budget  and  the  report 
of  its  single  committee,  and  unless  it  pro- 
vides the  funds  for  financing  the  appro- 
priation called  for  in  such  private  bill. 

(5)  That  a  joint  committee  from  each 
chamber  shall  be  appointed  to  follow  the 
expenditures  of  the  executive  departments 
and  the  money  granted  by  Congress,  with 
the  power  and  the  duty  to  examine,  review 
and  criticize  every  item  of  expenditure 
made,  and  to  report  to  Congress  annually, 
and  at  such  other  times  as  Congress,  or 
any  committee  thereof,  may  demand. 

(6)  That  Cabinet  officers  shall  be  given 
the  privilege  of  the  floor  in  both  chambers, 
and  be  required  to  appear  before  the  coin- 
mittee  of  the  whole  in  either  chamber 
whenever  necessary,  for  the  purpose  of  ex- 
plaining or  defending  their  estimates  as 
contained  in  the  President's  budget. 


RESULTS  OF  THE  NEW  TAX  LAW  IN  INDIANA 

JOHN  B.   PHILLIPS 


Since  March,  1919,  the  revised  tax  law 
of  Indiana  has  been  in  force.  The  new 
act  has  been  vigorously  administered  by  a 
courageous  state  board  of  tax  commission- 
ers, which  has  made  determined  efforts  to 
bring  the  assessments  to  the  true  cash  value 
basis,  as  required  by  the  law.  The  result 
of  the  state  board's  efforts  is  an  aggregate 
valuation  for  1919  of  $5,780,480,039  as 
compared  with  $2,223,761,065  for  1918 
when  the  old  law  was  in  force.  The  state 
tax  rate  has  declined  from  39.1  cents  in 
1918  to  18  cents  in  1919. 

The  new  law  gave  the  state  board  of  tax 
commissioners  power  to  raise  the  valua- 
tion of  any  item  or  items  of  any  class  or 
classes  of  property  in  any  township,  city, 
or  county.  Pursuant  to  this  power,  hori- 
zontal percentage  increases  were  ordered  to 
be  made  to  the  valuation  of  large  numbers 
of  townships  throughout  the  counties  of  the 
state.  These  increases  were  added  to  the 
valuation  as  returned  by  township  assessors 
and   county   boards    of    review.      The    in- 


creases were  different  in  the  various  town- 
ships and  according  to  the  different  classes 
of  property,  some  kinds  of  property  being 
undervalued  more  than  others.  No  hori- 
zontal increases  were  made  to  the  assess- 
ment of  intangible  property. 

While  the  horizontal  increases  have  en- 
abled the  state  board  of  tax  commissioners 
to  raise  the  valuation  of  the  state  to  more 
than  two  and  one-half  times  the  figure  for 
1918,  there  is  no  question  but  that  these 
increases  have  in  a  numl^er  of  instances 
placed  the  assessed  valuation  above  the  true 
cash  value.  A  considerable  number  of 
petitions  from  alleged  over-assessed  tax- 
payers asking  for  relief  have  accordingly 
been  filed  with  the  state  board,  but  none 
of  these  petitions  have  been  granted. 
Some  litigation  attacking  the  horizontal  in- 
creases has  been  started  in  the  circuit 
courts,  but  as  yet  the  supreme  court  has 
not  passed  on  the  law. 

From  the  decision  of  the  supreme  court 
of  the   United  States  in  the  case  of   the 
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Biiiulallir  Imustmetit  Company  v.  The 
State  Board  of  Equalization  et  al.  (Colo- 
rado), rendered  December  20,  1915,  il 
would  appear  that  there  can  be  no  going 
back  of  the  completed  equalization.  In 
the  words  of  the  court :  "  There  must  be  a 
limit  to  individual  argument  in  such  mat- 
ters, if  government  is  to  go  on." 

One  of  the  features  of  the  new  la\\- 
which  has  aroused  some  opposition  is  the 
provision  that  requires  tax  levies  exceeding 
a  total  of  one  and  one-half  per  cent  in  any- 
taxing  unit  to  be  revised  and  approved  by 
the  state  board  of  tax  commissioners.  In 
such  cases  the  action  of  the  state  board  is 
final.  The  law  also  requires  bond  issues 
to  be  approved  by  the  state  board  and  in 
case  of  amounts  below  $50,000,  disap- 
proval by  the  state  board  is  final ;  but  for 
amounts  above  this  figure,  an  election  is 
allowed,  and  the  voters  may  by  a  majority 
vote,  overrule  the  decision  of  the  state 
board. 

In  consequence  of  these  provisions,  the 
-iatc  board  has  reviewed  some  three  thou- 
^und  cases  of  tax  levies  and  bond   issues. 

ihe  board  has  been  obliged  to  reduce  the 
lax  levies  very  considerably  throughout  the 
.-.tate.  so  as  to  comply  with  that  provision 
of  the  new  law  which  requires  that  the 
raxes  levied  in  1919  shall  not  exceed  those 
levied  in  1918,  except  by  petition  to,  and 
;ii'r>roval  h\\  the  state  board.  The  revisions 
Mv\  reductions  in  levies  and  the  refusals 
lo  approve  bond  issues  have  been  generally 
accepted  quietly  by  the  localities  concerned. 

There  have  been  some  munnurs  about  the 
interference  with  local  self-government,  but 
the  sponsors  of  the  law  point  out  the  bene- 
fits to  the  taxpayers  in  the  lower  levies  as 
a  result  of  the  state  board's  action.  Rush 
rounty    is    cite<l    as   an    example.      In   this 


county,  the  revision  of  local  levies  resulted 
in  a  reduction  of  taxes  to  the  amount  ot 
$326,559.09  below  the  amount  that  the 
taxpayers  would  have  had  to  pay  had  the 
levies  as  fixed  by  the  local  authorities  been 
approved. 

Likewise  in  the  matter  of  Iwnd  issues,  a 
considerable  curtailment  has  been  brought 
about.  From  March  to  November,  the 
state  board  approved  applications  for  bond 
issues  amounting  to  $19,851,557.51  and 
denied  petitions  for  $1,531,951.52.  Peti- 
tions for  $237,641  were  withdrawn  at  the 
suggestion  of  the  board. 

One  referendum  has  been  held  on  the 
refusal  of  the  state  board  to  approve  a 
bond  is.sue.  This  was  the  case  of  a  $60,000 
bond  issue  for  a  gymnasium  at  Columbus. 
The  board's  disapproval  was  sustained  by 
a  vote  of  654  to  119.  It  was  clear  that 
the  taxpayers  did  not  want  the  gymna- 
siimi. 

It  is  reported  that  among  the  greatest 
objectors  to  the  centralized  control  of  tax 
levies  and  bond  issues  are  those  who  supply 
road  material  and  machinery,  and  gener- 
ally, firms  which  sell  supplies  to  county 
and  other  officers. 

While  it  is  quite  generally  believed  that 
the  new  law  has  brought  about  a  decidedly 
superior  equalization,  there  is  a  feeling  that 
the  strong  centralized  power,  now  possessed 
by  the  state  board  of  tax  commissioners 
over  local  tax  levies  and  bond  issues,  should 
be  somewhat  reduced.  The  law  is  being 
attacked  on  this  ground  by  some  of  the 
candidates  for  governor.  The  Republican 
state  chairman,  however,  whose  party  is 
responsible  for  the  law,  claims  that  it  is 
steadily  gaining  in  favor  and  is  now  a 
nartv  asset. 


SUCCESSION  DUTIES  IN  NEW  BRUNSWICK  AND 
OTHER  CANADIAN  PROVINCES 


W.   C.    KEIRSTEAD 
University  of  New  Brunswick 


So  far  as  the  legislative  authority  of  the 
province  extends,  the  New  Brunswick  Suc- 
cession Act  imposes  a  duty  on  its  "  passing 
at  death  "  upon  the  entire  estate  of  a  resi- 
dent decedent ;  in  fact,  the  only  portion 
of  such  an  estate  that  can  escape  the  tax 


is  the  real  estate  located  without  the  prov- 
ince. According  to  the  old  principle  of 
mohilia  pcrso7iam  scqmintur  all  moveable 
or  personal  property  of  every  description 
included  in  the  estate  of  a  resident  dece- 
dent  is  located    wathin  the  province ;    the 
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act  distinctly  declares  liable  to  taxation 
"  all  property  situated  outside  the  province 
Ijelonging  to  a  deceased  person  domiciled 
therein,  all  simple  contract  debts  due  to  a 
person  domiciled  within  the  province  not- 
withstanding the  debtor  may  reside  outside 
the  province,  all  specialty  debts  although 
the  instrument  creating  or  evidencing  the 
same  is  without  the  province." 

All  stocks,  shares,  dividends,  warrants, 
script  debentures  or  other  evidences  of  debt 
are  dutiable  no  matter  if  the  head  olhce  or 
place  of  transfer  is  outside  the  province. 

So  far,  the  act  follows  the  English  suc- 
cession law  in  fixing  the  situs  of  personal 
property  on  the  principle  of  domicile.  In 
the  case  of  a  non-resident  estate,  however, 
the  domicile  principle  is  abandoned  and 
that  of  independent  situs  is  substituted. 
Bonds,  shares,  debentures,  or  stock  of  any 
New  Brunswick  corporation  or  bank  are 
taxable  on  the  principle  that  the  physical 
property  or  place  of  transfer  is  witliin  the 
province  and  no  traiisfer  agent  is  permitted 
to  make  a  transfer  of  property,  passing  at 
death  without  first  seeing  that  the  duty 
has  been  paid.  Further,  where  a  successor 
lives  within  the  province  the  amount  of  an 
estate  passing  to  him  is  dutiable  although 
it  may  consist  of  personal  propertv  phys- 
ically situated  without  the  province  of  an 
estate  of  a  decedent  domiciled  without  the 
province.  In  other  words,  an  estate  or  any 
part  thereof,  which  can  be  regarded  wdthin 
the  province  by  either  method  of  fixing 
situs,  is  liable  to  double  taxation  when  it 
passes  to  a  non-resident  successor. 

It  is  clear  that  any  act  drawn  on  these 
principles  aims  simply  to  tax  all  the  prop- 
erty it  can  possibly  bring  within  the  juris- 
diction of  the  province,  without  regard  to 
the  rights  of  individuals  or  to  comity  to 
other  provinces  or  states.  Unfortunately 
other  provinces  have  similar  inconsistencies 
although  happily  not  quite  to  the  same  ex- 
tent. Alberta  places  a  slightly  higher  rate 
upon  the  amount  going  to  non-resident 
than  resident  successors,  and  Saskatchewan, 
in  its  revised  act,  seems  to  have  followed 
closely  the  wording  of  the  New  Brunswick 
statute  in  its  effort  to  tax  all  property  that 
rould  possibly  be  brought  under  its  taxing 
jurisdiction. 

Quebec  determines  situs  by  the  principle 
of  domicile,  in  the  case  of  the  estates  of 
resident  decedents  but  in  other  cases  estab- 
lishes,   wherever   possible,    jurisdiction    on 


the  principle  of  independent  situs.  More- 
over the  rates  of  taxation  in  this  province 
are  high  when  compared  with  most  of  the 
other  provinces  and  many  of  the  Dominion- 
wide  corporations  of  Canada  have  their 
head  office  in  Montreal.  Although  the 
Succession  Act  of  Quebec  contains  the 
usual  reciprocity  feature  whereby  through 
agreement  with  other  provinces,  doubk* 
taxation  of  the  citizens  of  each  may  be 
avoided  to  considerable  extent,  the  admin- 
istration of  this  province  has  made  little 
concession  under  this  section,  evidently  pre- 
ferring the  increased  yield  of  the  act  to 
any  avoidance  of  double  taxation. 

The  Act  of  Ontario  in  its  present  form 
is  least  objectionable  with  respect  to  pro- 
vincial jurisdiction.  The  law  provides  for 
the  taxation  of  all  property  "  situate  in 
Ontario,"  leaving  the  courts  to  determine 
what  property  is  so  situated.  The  Admin- 
istration recognizes  to  an  extent  the  juris- 
diction of  other  provinces  since  it  allows 
Ontario  citizens  a  rebate  from  the  amount 
of  the  tax  imposed  by  Ontario  equal  to  the 
full  amount  of  the  tax  paid  to  another  state 
or  province  upon  that  part  of  the  estate 
situated  within  its  boundary;  provided 
that  in  no  case  shall  the  amount  so  rebated 
exceed  the  amount  of  the  tax  imposed  1)\' 
Ontario  upon  the  same  property.  The 
chief  administrator  of  this  act  told  the 
writer  that  under  the  conflicting  views  of 
jurisdiction,  Ontario  acted  on  the  consis- 
tent principle  of  taxing  the  property  within 
its  sphere  as  the  courts  should  decide  and 
protected  its  own  citizens  from  double 
taxation,  w'hether  it  secured  reciprocal 
treatment  from  other  provinces  or  not, 
leaving  other  provinces  or  states  to  protect 
their  own  citizens. 

It  is  evident  tliat  some  consistent  prin- 
ciple of  provincial  jurisdiction  that  will  be 
fair  to  provinces  and  individuals,  must  be 
accepted  and  embodied  in  all  provincial 
Succession  Acts  if  satisfactory  and  effective 
taxation  of  inheritances  is  to  be  obtained. 
So  long  as  each  province  disregards  the 
rights  of  citizens  of  other  provinces  and 
the  comity  of  states  in  its  legislation,  just 
so  long  can  we  expect  double  taxation  of 
some  estates,  under-taxation  of  others,  irri- 
tation, and  in  general,  ineffective  taxation. 
The  existing  reciprocity  clauses  in  provin- 
cial acts  do  not  meet  the  situation;  what 
is  needed  is  the  common  adoption  of  a 
consistent  principle  in  the  delimitation  of 
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provincial  jurisdiction  that  will  give  to 
each  province  its  rights  and  secure  the  full 
taxation  of  each  succession  without  double 
taxation  upon  any.  That  principle  should 
lie  either  the  thoroughgoing  adoption  of 
the  mobilia  personam  seqmmtxir  principle, 
in  determining  situs  or  else  the  adoption 
of  some  common  method  of  determining 
independent  situs  in  the  case  of  each  class 
of  property  and  the  working  out  of  the 
latter  with  considerable  clearness  and  de- 
tail. 

There  is  mucli  to  commend  the  accept- 
ance of  the  principle  recommended  by  the 
Committee  of  the  National  Tax  Associa- 
tion upon  Double  Taxation  and  Situs; 
namely,  that  "  each  state  should  levy  its 
inheritance  tax  only  with  reference  to 
such  property  as  devolves  according  to 
its  law,"  which  is  indeed  the  principle 
embodied  in  the  British  Succession  Duty 
and  was  recently  upheld  by  the  Supreme 
Court  of  Canada  in  a  decision  in  the  case 
of  Smith  versus  the  Provincial  Treasurer 
of  Nova  Scotia.  This  case  was  brought 
before  the  courts  because  the  province  of 
Nova  Scotia  sought  to  collect  duty  upon 
2076  shares  of  Royal  Bank  stock,  which 
Smith,  domiciled  in  Halifax,  possessed  at 
the  time  of  his  death.  Since,  under  the 
provisions  of  the  Bank  Act,  these  shares 
must  be  tarnsferred  at  the  branch  office  of 
the  Bank  in  Halifax,  and  not  in  the  head 
office  of  the  Bank  in  Montreal,  the  pro- 
vincial government  claimed  that  they  were 
liable  for  Succession  duty  because  the  situs 
was  in  the  province  and  "  not  elsewhere." 
On  the  other  hand,  the  trustees  of  the 
Smith  estate  claimed  that  this  property 
might  also  be  liable  to  duty  in  Quebec,  be- 
cause the  head  office  of  the  Royal  Bank 
was  situated  in  Montreal.  The  Supreme- 
Court  of  Nova  Scotia  sustained  the  conten- 
tion of  the  province,  that  since  the  shares 
could  "  be  effectively  dealt  with  "  at  the 
branch  office  of  the  Bank  in  Halifax,  the 
property  had  its  situs  at  that  place.  The 
Supreme  Court  of  Canada  sustained  the 
decision  of  the  lower  court  but  not  upon 
the  same  ground  ;  in  fact  the  Judges  dif- 
fered upon  the  question  whether  on  the 
basis  of  independent  situs,  Montreal  or 
Halifax  could  claim  the  estate,  but  a 
majority  ruled  that  the  property  was  tax- 
able in  Nova  .Scotia  because  Smith  was  a 
resident  of  that  province  and  according  to 
the    principle    of    mobilia   srquuntur    per- 


sonam   its    situs  was   the   domicile   of   the 
decedent. 

The  Court  drew  a  distinction  between 
succession  duties  and  estate  and  probate 
duties  in  this  respect,  claiming  that  for 
purposes  of  succession  taxation,  the  situs 
of  personal  moveable  property  is  deter- 
mined Iw  the  domicile  of  the  decedent 
owner.  This  decision  makes  clear  that 
each  province  may  place  a  succession  duty 
upon  the  transfer  of  the  entire  estate  of  a 
resident  decedent,  with  the  exception  of 
real  estate  located  without  the  province, 
but  it  does  not  in  itself  absolutely  decide 
that  another  province  might  not  tax  the 
same  property  or  the  part  thereof  that  it 
may  claim  as  located  Avithin  it  on  the  basis 
of  independent  situs.  It  is  true  that  there 
were  implications  in  the  opinions  of  at  least 
two  judges,  that  would  seem  to  imply  that 
for  purposes  of  succession  taxation,  prop- 
ertj^  can  have  but  one  situs.  The  British 
North  American  Act  makes  it  clear  that  ;i 
province  can  only  impose  direct  taxation 
and  that  only  upon  property  within  it,  and 
these  judges  lield  that  property  situated 
within  a  province  must  be  interpreted  ac- 
cording to  the  law  of  England  at  the  time 
of  the  passing  of  the  act  of  confederation. 
Further,  Judge  Anglin  stated  that  he 
strongly  dissented  from  the  view  that  any 
provincial  legislature,  so  restricted  by  the 
constitution,  could  by  its  own  enactment, 
give  situs  within  the  province  for  the  pur- 
pose of  taxation  to  property  which  by  the 
general  laws  of  the  province,  had  its  situs 
elsewhere.  It  is  understood  that  this  case 
is  to  be  carried  to  the  Privy  Council.  If 
the  decision  of  the  court  is  sustained,  then 
another  decision  is  still  needed.  Should 
the  Supreme  Court  decide  that  for  pur- 
poses of  succession  taxation,  property  can 
have  but  one  situs,  then  the  jurisdiction  of 
each  province  would  be  determined  by  a 
consistent  principle. 

But  for  some  purposes,  at  least,  classes 
of  intangible  property  have  been  given  a 
situs  in  our  courts  independent  of  the  domi- 
cile of  the  owner.  In  a  recent  decision  of 
the  Supreme  Court  of  New  Brunswick  it 
was  declared  with  reference  to  mohilia  per- 
sonam sequuntur  that  it  "  is  a  fiction  not 
of  universal  application  and  yields  when- 
ever for  purposes  of  justice  the  actual  situs 
of  property  should  be  examined."  Ac- 
cording to  this  court,  it  is  a  principle  of 
comity  generally  allowed  among  states  but 
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may  be  disregarded  under  certain  condi- 
tions. Any  province  might,  if  it  were  will- 
ing so  to  offend  the  comity  of  states,  con- 
dition by  its  legislation,  the  devolution  of 
personal  property  in  the  manner  that  now 
obtains  in  real  estate.  Or,  if  the  consti- 
tution should  not  permit  a  province  to  tax 
the  succession  of  personal  property  phys- 
ically situated  within  its  territory,  the  same 
end  might  be  accomplished  by  passing  an 
estate  instead  of  a  succession  tax  act. 

There  is  needed,  therefore,  some  agree- 
ment between  provinces  with  respect  to 
provincial  jurisdiction  in  inheritance  taxa- 
tion. Naturally,  provinces  with  wealthy 
residents  prefer  the  limitation  of  jurisdic- 
tion according  to  the  principle  of  domi- 
cile, whereas  provinces,  like  Nova  Scotia, 
that  have  considerable  outside  capital  in- 
vested in  large  industries,  contend  that 
property  for  inheritance  taxation  should 
have  its  situs  where  it  is  transferred  or 
"  effectively  dealt  with."  The  suggestion 
of  Mr.  Masters,  the  Deputy  Attorney- 
General  of  Nova  Scotia,  to  the  writer,  that 
each  province  should  enact  both  an  estate 
and  a  succession  duty  act,   might   offer  a 


solution  of  the  problem.  The  two  rates 
might  be  so  adjusted  that  the  entire  tax 
need  not  be  heavier  than  the  present  one. 
By  enacting  both  laws  we  could  follow  the 
British  procedure  in  determining  situs  for 
estate  taxation  on  the  basis  of  physical 
location  or  transfer  and  for  succession  duty 
on  the  principle  of  domicile,  thus  respect- 
ing the  rights  of  the  province  of  the  dece- 
dent owner  and  the  rights  of  the  province 
where  the  physical  property  or  the  office 
of  transfer  is  actually  located.  Since  all 
estates  would  be  subject  to  both  taxes,  all 
unequal  taxation  would  be  avoided.  More- 
over, in  the  estate  duty  the  rate  should  vary 
according  to  the  aggregate  amount  of  the 
estate,  whereas  in  the  succession  act  the 
rate  should  be  graduated  according  to  the 
amount  passing  to  each  successor  and  ac- 
cording to  the  kinship  of  the  successor  to 
decedent. 

The  time  may  soon  come  when  the  fed- 
eral government  will  impose  an  estate  duty, 
and  if  so  then  provinces  should  impose  a 
tax  upon  successions,  with  jurisdiction  de- 
termined in  each  case  upon  the  principle 
of  domicile. 


CONFISCATING  CAPITAL  AND  INCENTIVE  BY 

TAXATION 

F.  J.   LISMAN 
Reprinted  from  Commerce  and  Finance,  February  ii,  1920 


Looking  at  it  from  every  angle,  an  in- 
telligent system  of  taxation  is  the  most 
important  public  question  in  the  United 
States.  Proper  taxation  must  bear  more 
heavily  on  the  rich  than  on  the  poor,  and 
it  should  be  levied  in  such  a  way  as  to 
cause  the  minimum  amount  of  friction  be- 
tween the  citizen  and  the  government  and 
the  minimum  amount  of  expense  to  the 
government.  An  effort  must  also  be  made 
to  devise  a  system  of  taxes  which  will  not 
be  passed  on  to  the  consumer  in  a  burden- 
some way.  At  present  every  manufacturer 
of  raw  material  of  course  includes  the  tax 
in  his  cost  and  adds  his  percentage  of  profit 
to  the  tax,  as  well  as  to  the  cost  of  labor, 
etc.  The  same  thing  is  done  with  every 
article  of  manufacture  and  every  step  in 
distribution,  so  that  finally  the  ultimate 
consmner,  which  is  all  of  us,  pays  an  ad- 


vance in  price  equal  to  three  to  five  times 
the  amount  of  the  tax.  Suppose  a  business 
man,  say  a  manufacturer  of  some  necessary 
article,  has  been  accustomed  to  make  a 
profit  of  a  hundred  thousand  dollars  a 
year ;  he  suddenly  finds  that  he  is  to  be 
taxed  thirty-five  thousand  dollars  on  that 
profit ;  and  as  he  does  not  want  to  make 
any  less  net  income  and  as  he  cannot 
escape  paying  the  tax,  he  strives  to  secure 
a  larger  profit  than  before — in  other  words, 
to  make  a  profit  of  $1.60  or  more  where  he 
was  making  $1.00  so  that  he  may  meet  the 
accumulating  surtaxes  on  the  larger  amount 
and  still  secure  at  least  his  former  profit. 
He  does  this  and  passes  the  article  with 
the  price  so  loaded  on  to  the  wholesaler  or 
jobber  who,  facing  the  same  situation, 
meets  it  the  same  way,  and  the  experience 
is  repeated  when  the  article  reaches  the  re- 
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tailer,  so  that  by  the  tune  the  article  reaches 
the  retail  counter  it  has  been  loaded  three 
times  to  meet  the  taxes  of  the  three  classes 
of  traders.  This  is  not  very  lovely,  but  it 
is  human  nature,  and  if  such  a  course  has 
not  been  followed  by  all  it  has,  without 
doubt,  been  followed  by  many,  and  in  fol- 
lowing that  method  of  passing  the  tax 
along  the  loading  is  always  more  than  the 
amount  of  the  tax. 

The  most  economical  tax  to  the  cou- 
smner  is  a  direct  tax,  but  human  ])sychol- 
og}'  is  such  that  people  resent  such  taxes. 
The  majority  of  people  are  grossly  ignor- 
ant of  political  economy  and  do  not  realize 
that  the  direct  tax  is  much  more  econom 
ical  than  the  indirect  tax.  A  man  would 
resent  paying  a  twenty-five  cent  tax  to  the 
government  whenever  he  purchases  a  $S 
hat.  but  when  he  is  asked  to  pay  $6  in- 
stead of  $5  he  shrugs  his  shoulders,  talks 
about  profiteering  but  does  not  find  fault 
with  the  government.  In  view  of  this  pecu- 
liar mental  attitude,  based,  of  course,  on 
ignorance,  our  law  makers  have,  and  will 
continue,  to  avoid  a  system  of  direct  taxa- 
tion which  will  bear  directly  on  the  masses. 
In  other  words,  a  very  large  majority  of 
the  voters  do  not  want  to  pay  a  direct  tax. 
therefore  Congress  is  not  going  to  impose 
such  a  tax.  Owing  to  this  sentiment  and 
the  urgency  of  additional  taxes  during  th'- 
war,  the  present  system  of  income  tax. 
super  tax  and  profit  tax  has  been  evolved, 
which  produces  the  results  to  the  govern- 
ment and  is  largely  responsible  for  the  high 
cost  of  living. 

It  is  not  unusual  to  hear  men  in  the  up- 
town hotels  and  theatre.s  state  that  their 
expenditures  are  being  charged  up  to  the 
cost  of  doing  business,  either  to  entertain- 
ment or  traveling  account  and  that  there- 
fore the  government  is  pajnng  from  50  per 
cent  to  85  per  cent  of  this. 

Taxes  on  profits  have  also  confiscated 
the  incentive  to  enterprise. 

Business  men  Avho  are  considering  new 
enterprises  figure  that  if  the  chances  of 
profit  are  two  to  one  in  their  favor,  in  the 
end  they  would  probably  not  be  gainers 
because  taxes  would  be  likely  to  absorb  all 
the  profit.  The  new  capital  which  is  re- 
quired from  year  to  year  can  only  come 
from  surplus  earnings  of  the  companies  or 
the  savings  of  the  community.  The  gov- 
ernment is  now  taking  a  large  proportion 
of   this  surplus  and   savings   by   taxation. 


and  is  on  the  other  hand  encouraging  ex- 
travagance. Everyone  is  preaching  greater 
economy  Avhile  the  tax  laws  are  encourag- 
ing extravagance  and  the  government  is  the 
greatest  leader  or  horrible  example  in  ex- 
travagance. 

It  is  unquestionably  a  conservative  state- 
ment that  one-half  of  all  surplus  earnings 
of  our  large  corporations  and  the  bulk  of 
the  smaller  ones  go  into  improvements,  be- 
ing used  to  create  additional  facilities  for 
production  and  employment.  The  profit 
tax  is  a  strictly  socialistic  measure  because 
it  confiscates  new  capital  while  it  is  being 
created. 

There    Avould    appear    to    be    a    simple, 
direct   and   forceful   remedy   for   all  this : 
that  is  a  law  which  w'ould  put  a  penalty 
on  extravagance  and  a  premium  on  saving 
and    economy.       It    has    been    previously 
pointed  out  in  these  articles  in  Commerce 
and    Finance    that    the    idea    of    political 
economy  of  the  man  in  the  street  is  very 
hazy.     The  average  man  believes  that  any 
one  who  has  an  income  of  $100,000  and 
spends   only   $10,000   is   a   miser.      As   a 
matter  of  fact  a  man  who  saves  $90,000 
adds  that  much  to  the  available  capital  of 
the  country,  provided  it  is  not  taken  away 
from  him  by  taxation.     This  $90,000,  un- 
less hoarded  in  actual  cash  in  a  safe  deposit 
vault,  is  bound  to  l>e  of  benefit  to  the  com- 
munity.    The  man  may  either  buy  secur- 
ities  Avith   this    money,    and   the   proceeds 
of    these   securities    may   be   used    by   the 
corporation  for  the  purpose  of  providing 
transportation  or  manufacturing  facilities, 
which  will  give  employment  to  labor  and 
thus  increase  distribution.     If  the  $90,000 
is  merely  deposited  in  some  bank,  the  bank 
will  lend  this  money  to  some  one  who  is 
engaged    in    business    and    thus    facilitate 
production  or  commerce.    The  aun  of  tax- 
ation therefore  should  be  to  create  more 
capital. 

Mr.  Victor  Morawetz  in  his  writings 
has  for  many  years  advocated  a  "  habita- 
tion tax."  that  is,  a  system  by  which  even- 
one  should  be  taxed  in  proportion  to  the 
amount  of  rent  paid  by  him,  or  in  propor- 
tion to  the  value  of  the  premises  occupied 
for  residential  purposes.  The  theory  of 
this  system  of  taxation  is  that  personal  ex- 
penditure for  rent  is  a  fair  estimate  of  the 
general  standard  of  living  and  that  the 
tax  should  be  levied  accordingly.  A  per- 
son with  more  than  one  dv>elling  should  be 
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taxed  additionally.  Mr.  Morawetz  also 
suggests  a  tax  on  servants.  Anyone  em- 
ploying one  servant  can  easily  afford  to 
pay  $50  a  year;  anyone  employing  two 
servants  should  pay  an  extra  $100  for  the 
second  servant  and  possibly  $200  for  the 
third  servant.  People  with  more  than  one 
house  should  pay  a  heavier  tax  on  the 
second  and  a  still  heavier  one  on  the  third. 
Everything  which  amounts  to  wasteful 
consumption  of  goods  or  labor  should  be 
discouraged  in  these  times  and  is  a  legiti- 
mate source  of  taxation. 

Unquestionably  the  best  way  to  enforce 
such  a  system  of  taxation  would  be  to 
allow  each  adult  person  an  annual  tax 
exempt  expenditure  of  $1,000  per  capitii 
and  allow  $500  exemption  for  every  minor  : 
expenditures  above  this  amount  to  be 
taxed.  Possibly  a  fair  tax  would  be  2]/^ 
per  cent  per  capita  for  each  additional 
$1,000  spent  in  any  one  year,  up  to  say 
$10,000  or  $5,000  respectively,  and  to  in- 
crease this  tax  progressively  bv  5  per  cent 
on  every  $1,000  above  $10,000  up  to  $20.- 
000,  until  finally  a  tax  of  75  per  cent 
would  be  payable  by  every  one  spending 
over  $20,000  per  capita.  Contributions  to 
eleemosynary  or  ])ublic  purposes  should  be 
exempt.  We  have  devised  a  very  compli 
cated  system  of  taxing  income ;  surely  a 
method  of  working  out  proper  taxation  on 
expenditures  can  be  solved.  This  expendi- 
ture tax  should  take  the  place  of  all  in- 
come, super  and  profit  taxes.  I  believe  a 
meticulous  watch  would  then  be  kept  on 
expenditures  because  people  would  dislike 
giving  up  75  per  cent  for  every  $1,000  of 
additional  expenditures. 

The  amount  of  capital  accumulated  in 
this  manner  would  be  tremendous  and 
would  rapidly  put  the  United  States  in  a 
position  of  supplying  capital  to  the  rest  of 
the  world.  This  does  not  mean  that  the 
money  would  have  to  be  shipped  out  of 
the  countn,'.  but  this  capital  would  be  ex- 


pended in  the  shape  of  manufactured 
goods.  Such  a  system  of  taxation  should 
certainly  be  popular  with  Congress,  be- 
cause it  would  bear  very  lightly  on  the 
majority  of  people.  In  most  cases  this 
expenditure  tax  would  be  no  greater,  prob- 
ably less,  than  the  present  income  tax.  To 
a  family  consisting  of  husband,  wife  and 
two  children  and  spending  $5,000  a  year, 
the  tax  would  be  but  $75  ;  that  is,  they 
would  be  exempt  to  the  extent  of  $3,000 
and  would  pay  $25  on  an  expenditure  of 
the  first  $1,000  and  $50  on  an  expenditure 
of  the  second  $1,000.  If  such  a  family 
were  to  spend  $10,000  they  would  pay 
$720  in  taxes,  which  could  hardly  be  con- 
sidered burdensome. 

Such  a  system  of  taxation  is  undoubtedly 
novel,  but  it  comes  within  the  requirements 
of  a  proper  system  of  taxation  and  should 
not  meet  with  the  resentment  of  anyone. 
Let  Congress,  therefore,  consider  this,  and 
put  the  experts  to  work  for  the  purpose  of 
enacting  a  law  wliich  cannot  be  evaded 
and  which  will  have  plenty  of  teeth  in  it. 

People  who  are  in  the  habit  of  keeping 
close  account  of  their  expenditures  do  not 
spend  their  money  thoughtlessly ;  therefore, 
a  law  which  compels  people  to  keep  ac- 
counts would  certainly  be  beneficial.  The 
law  might  very  properly  provide  that  any 
part  of  a  person's  income  that  is  not  prop- 
erly accounted  for  in  the  income  statement 
should  be  deemed  to  have  been  used  for 
personal  expenditures.  Taxes  of  the  large 
taxpayers  might  be  payable  monthly  or 
quarterly,  with  a  final  accounting  at  the 
end  of  the  year.  It  might  be  found  that 
thousands  of  working  men,  especially  float- 
ers, would  escape  such  a  system  of  taxa- 
tion, but  as  a  matter  of  fact  many  of  this 
class  are  now  earning  from  $2,000  to 
$5,000  a  year  and  it  is  doubtful  whether 
1  per  cent  of  these  people  are  paying  any 
tax  at  present. 


DECISIONS  AND  RULINGS 


EDITED  BY  A.  E.  HOLCOMB 


Stock  Dividends  Not  Income. — As  we 
go  to  press  the  long-looked-for  decision  in 
the  so-called  stock  dividend  case  is  an- 
nounced.    We  are  unal^le  to  do  more  than 


merely  note  that  the  opinion  is,  if  anything, 
even  more  decisively  against  the  claim  that 
a  stock  dividend  is  income,  than  that  ren- 
dered bv  lustice  Holmes  in  the  case  which 
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arose  under  the  1913  income  tax  law. 
And  strangely  enough,  that  Justice  now  is 
ranged  with  the  minority  in  the  present 
case. 

We  are  pleased  to  announce  that  this 
decision  and  its  bearing  will  be  fully  dis- 
cussed at  the  master  hand  of  Professor 
Thomas  Reed  Powell  in  the  next  issue  of 
the  Bulletin.  —  Eisner  v.  Macombcr,  U. 
S.  Supreme  Court.  March  8,  1920. 

Income  Tax —  Non-Resident  —  Due 
Process — Discrimination — Collection. 
— In  two  decisions  rendered  March  first, 
the  United  States  Supreme  Court  has  done 
much  to  clear  up  questions  heretofore  in 
doubt,  and  of  the  greatest  importance  in 
the  development  of  state  income  taxation. 
These  questions  relate  to  the  extent  of 
jurisdiction  which  a  state  possesses  to  tax 
incomes  of  non-residents,  the  necessity  of 
avoiding  discrimination  as  against  them, 
the  legal  justification  of  the  tax  when 
levied  upon  the  non-resident,  and  finally 
to  the  limitations  upon  its  eifective  en- 
forcement. 

The  cases  involved  the  income  tax  laws 
of  Oklahoma  (Laws  1915.  Ch.  164)  and 
of  New  York  (Laws  1919,  Ch.  627),  both 
of  which  provide  for  taxes  upon  non- 
residents, the  former  applying  to  their  en- 
tire income  derived  from  sources  within 
the  state  with  the  same  personal  exemptions 
as  are  allowed  residents ;  the  latter  apply- 
ing to  only  a  portion  of  the  non-residents' 
income  derived  from  sources  within  the 
state  and  allowing  no  personal  exemption. 
Both  laws  were  attacked  on  various  con- 
stitutional grounds  as  denying  due  process 
and  equal  protection,  the  attack  upon  the 
New  York  law  being  virtually  confined  to 
the  claim  of  repugnance  to  Section  2  of 
Art.  IV  of  the  federal  constitution  by  dis- 
criminating against  non-residents  through 
the  denial  of  the  personal  exemption 
allowed  residents. 

The  decisions  are  somewhat  mutually 
interdependent  and  may  profitably  be  read 
together,  and  it  will  be  found  most  in- 
forming to  first  review  that  with  reference 
to  the  Oklahoma  law  which  discusses  cer- 
tain fundamental  questions  which  apply 
equally  to  both  laws.  In  this  case,  a  resi- 
dent of  Illinois  was  the  owner  of  oil  and 
gas  leases  and  of  the  fee  in  certain  oil- 
producing  land  in  Oklahoma.  He  was 
engaged  in  the  business  of  producing  oil 


from  such  properties  from  which  during 
1916  he  received  a  net  income  exceeding 
$1,500,000,  of  which  he  made  return  under 
protest  and  was  assessed  an  income  tax  in 
excess  of  $76,000.  The  protest  being  over- 
ruled, he  brought  suit  to  enjoin  collecti^>n. 
His  petition  was  denied  by  the  District 
Court  {Shaffer  v.  Hotvard,  250  Fed.  873) 
and  an  appeal  was  taken  which  was  dis 
missed  for  want  of  proper  parties  (249  U. 
S.  200).  After  such  dismissal,  another 
warrant  was  issued  and  the  sheriff,  having 
threatened  to  proceed  to  levy  upon  and 
sell  plaintiff's  property,  this  action  was 
commenced ;  an  application  for  interlocu- 
tory judgment  was  denied  upon  the  author- 
ity of  the  previous  decision  of  the  District 
Court  and  this  appeal  followed. 

The  local  questions  as  to  whether  plain- 
tiff had  an  adequate  remedy  at  law  under 
the  Oklahoma  statutes  were  decided  in  his 
favor,  the  court  holding  that  the  remedies 
related  in  the  one  case  to  the  correction  of 
an  income  return  and  not  to  the  case  of 
one  contending  that  the  law  itself  was  in- 
valid and  in  the  other,  to  relief  from  ad 
valorem  taxes  and  not  from  income  taxes. 
(See  Berryhill  v.  Carter,  185  Pac.  93.  and 
Hmvard  v.  Cyypsy  Oil  Co.,  247  U.  S.  503.) 
The  court  held  further  that,  regardless 
of  these  questions,  and  even  assuming  the 
tax  legal,  the  claim  of  denial  of  due  pro- 
cess arising  from  the  asserted  invalidity  in 
procedure  to  collect  the  tax,  by  imposing 
a  lien  upon  property  from  which  the  in- 
come taxed  was  not  derived,  raised  in  itself 
a  question  which  authorized  the  resort  to 
equitv  where  all  questions  would  be  dis- 
posed of  {Camp  v.  Boyd,  229  U.  S.  530, 
551  ;  McGoivan  v.  Parish.  237  U.  S.  285. 
296). 

Upon  the  merits,  the  court  proceeded  to 
discuss  the  two  main  contentions  rai^^ed 
under  the  "due  process"  clause:  first,  that 
the  state  was  without  power  to  levy  the 
income  tax  upon  non-residents,  and  second 
that  the  lien  was  invalid  because  imposed 
upon  all  of  plaintiff's  property  without  re- 
gard to  its  relation  to  the  production  of 
his  income. 

The  court  disposed  of  the  first  conten- 
tion by  reference,  as  it  says,  to  "  funda- 
mental principles ".  Governmental  juris- 
diction to  tax,  like  the  judicial  function, 
depends  upon  the  power  to  enforce  the 
mandate  by  action  taken  within  the  state, 
either  ifi  personam  or  in  rem,  according  to 
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the  circumstances  of  the  case,  as  by  arrest, 
seizure  of  property,  garnishment  of  credits, 
sequestration  of  rents  or  profits  or  the  like, 
and  the  jurisdiction  remains  even  though 
all  measures  permissible  be  not  resorted  to 
(Michigan  Trust  Co.  v.  Ferry,  228  U.  S. 
346,  353  ;  Ex  parte  Indiana  Transporta- 
tion Co.,  244  U.  S.  456). 

In  our  system,  the  states  have  general, 
and  except  as  limited  by  the  federal  con- 
stitution, complete  dominion  over  all  per- 
sons, property  and  business  transactions, 
within  their  borders.  They  are  not  re- 
stricted to  property  taxes  nor  to  any  par- 
ticular form  of  excises.  Property  has  value 
chiefly  for  what  it  is  capable  of  producing 
and  man's  activities  are  devoted  largely 
to  making  recurrent  gains  from  the  use  of 
property  and  the  emplo\Tnent  of  human 
skill  and  labor. 

That  the  state  which  protects  and  secures 
property  and  makes  gainful  occupations 
possible  is  debarred  from  exacting  a  share 
of  those  gains  in  the  shape  of  income  taxes 
"  is  a  proposition  so  wholly  inconsistent 
with  fundamental  principles  as  to  be  re- 
futed by  its  mere  statement  ",  is  "  wholly 
inadmissible  ". 

Income  taxes  are  a  recognized  method 
of  distributing  the  burdens  of  government, 
favored  because  obtained  from  those  de- 
riving pecuniary  benefits  under  the  pro- 
tection of  government  and  because  readily 
proportioned  to  ability.  Such  taxes  were 
imposed  by  several  states  shortly  after  the 
adoption  of  the  federal  constitution  (N. 
Y.  Laws,  1778,  ch.  17;  Report  of  Oliver 
Wolcott,  Jr.,  1796;  Am.  State  Papers,  1 
Finance,  423,  427,  429,  437,  439). 

The  states  have  always  been  accorded 
the  widest  liberty  in  taxation  and  their 
power  extends  to  ever\'  object  brought 
brought  within  their  jurisdiction  {McCul- 
loch  V.  Maryland,  4  Wheat  316,  pp.  428- 
429 ;  Michigan  Central  Railroad  v.  Pow- 
ers, 201  U.  S.  245,  pp.  292,  293;  State 
Tax  on  Foreign-Held  Bonds,  15  Wall. 
300,  319;  Am.  Mfg.  Co.  v.  St.  Louis,  250 
U.  S.  459,  463). 

Just  as  a  state  may  impose  general  in- 
come taxes  upon  its  own  citizens  and 
residents  whose  persons  are  subject  to  its 
control,  it  may,  as  a  necessary  consequence, 
levy  a  duty  of  like  character,  and  not  more 
onerous  in  its  effect,  upon  incomes  accru- 
ing to  non-residents  from  their  property 
or  business  within  the  state,  or  their  occu- 


pations carried  on  therein ;  enforcing  pay- 
ment, so  far  as  it  can,  by  the  exercise  of 
a  just  control  over  persons  and  property 
within  its  borders.  This  is  consonant  with 
numerous  decisions  sustaining  state  taxa- 
tion of  credits  due  to  non-residents  {New 
Orleans  v.  Stemple,  175  U.  S.  309,  320; 
Bristol  V.  Washington  County,  177  U.  S. 
133,  145 ;  Liverpool  etc.  Co.  v.  Orleans 
Assessors,  221  U.  S.  346,  354)  and  federal 
taxation  of  the  income  of  an  alien  non- 
resident {DeGanay  v.  Lederer.  250  U.  vS. 
376). 

That  a  state  may  not  prohibit  a  non- 
resident from  carrying  on  business  within 
its  borders  is  a  very  reasonable  ground  for 
subjecting  such  non-resident,  although  not 
personally,  yet  to  the  extent  of  his  prop- 
erty held  or  his  occupation  or  business 
carried  on  therein,  to  a  duty  to  pay  taxes 
not  more  onerous  in  effect  than  those  im- 
posed upon  residents.  Section  4  of  Article 
IV  entitles  the  non-resident  to  the  privi- 
leges of  a  citizen  but  not  to  entire  immun- 
ity from  taxation  nor  to  preferential  treat- 
ment as  compared  with  resident  citizens. 
It  does  not  entitle  him  to  be  favored  by 
discrimination  or  exemption  {Ward  v. 
Maryland,  12  Wall  418,  430). 

Oklahoma  has  not  assumed  to  tax  non- 
residents on  income  derived  from  property 
or  business  beyond  her  borders,  thus  fol- 
lowing the  similar  practices  embodied  in 
the  various  federal  income  tax  statutes  as 
to  non-resident  aliens,  as  to  the  validity  of 
which  no  doubt  now  exists  and  so  far  as 
the  question  of  jurisdiction  is  concerned, 
the  due  process  clause  of  the  14th  amend- 
ment imposes  no  greater  restriction  upon 
the  states  than  the  corresponding  clause  of 
the  5th  amendment  imposes  upon  the 
United  States. 

The  argument  that  an  income  tax  is  by 
nature  a  personal  tax  or  a  "  subjective " 
tax  imposing  personal  liability  upon  the 
recipient  and  hence  that  it  is  not  appli- 
cable to  a  non-resident  for  lack  of  per- 
sonal jurisdiction,  is  declared  to  be  a  mere 
question  of  definitions  and  has  no  legiti- 
mate bearing  upon  any  question  raised 
under  the  federal  constitution.  When  in- 
terpreting that  instrument,  the  question 
must  always  depend  upon  the  practical 
operation  and  effect  of  the  tax  and  not 
upon  the  mere  question  of  form  (St.  Louis 
S.  W.  Ry.  V.  Arkansas,  235  U.  S.  350, 
362 ) .    The  practical  burden  imposed  upon 
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the  net  income  of  the  non-resident  derived 
from  business  carried  on  in  the  state  is 
certainly  no  greater  tlian  that  of  a  tax 
upon  the  conduct  of  the  business,  and  this 
the  state  has  the  lawful  power  to  impose. 

The  fact  that  personal  skill  and  man- 
agement was  exerted  by  the  plaintiff  at  his 
residence  in  Illinois  did  not  deprive  Okla- 
homa of  jurisdiction  to  tax  income  arising 
in  the  state,  whose  authority  to  tax  oper- 
ates in  rem.  At  most,  it  raises  the  ques- 
tion whether  the  expense  of  management 
exerted  in  Illinois  might  not  be  a  deduc- 
tible item. 

Violation  of  Section  2  of  Article  IV  was 
asserted  by  the  judge  who  dissented  below 
upon  the  ground  that  since  the  tax  as  to 
citizens  of  Oklahoma  was  a  purely  per- 
sonal tax  while  as  to  non-residents  it  was 
a  tax  upon  property  and  business,  to  which 
the  property  and  business  of  residents  was 
not  subjected,  there  was  a  discrimination 
against  non-residents.  The  court  rejected 
this  contention  as  paying  too  much  regard 
to  "  theoretical  distinctions  and  too  little 
to  the  practical  effect  and  operation  of  the 
two  taxes."  In  .effect,  citizens  are  sub- 
jected at  least  to  the  same  if  not  to  greater 
burdens,  as  they  are  taxed  not  only  upon 
income  from  their  business  and  occupations 
but  in  addition  upon  their  income  from 
outside  sources. 

The  claim  of  violation  of  the  commerce 
clause  was  easily  rejected  upon  the  author- 
ity of  the  Crew  Levick  case,  245  U.  vS., 
and  of  Glue  Company  and  Peck  v.  Lowe, 
247  U.  S. 

The  claim  of  double  taxation  arising 
from  the  gro.ss  production  tax  imposed  in 
Oklahoma  was  rejected  upon  the  ground 
that  a.s  a  matter  of  construction,  that  tax 
was  designed  as  a  substitute  for  ad  valorem 
tax  and  not  for  income  tax.  Furthermore, 
it  is  observed  that  even  if  it  should  be  akin 
to  double  taxation,  that  would  not  render 
the  income  tax  obnoxious  to  the  federal 
constitution,  as  nothing  in  that  instrument 
or  in  the  14th  amendment  prevents  the 
.states  from  imposing  double  or  any  other 
form  of  unequal  taxation,  so  long  as  the 
inequality  is  not  based  upon  arbitrary  dis- 
tinctions. St.  Louis  S.  W.  Rv.  V.  .Ar- 
kansas, 235  U.  S.  350,  367-368.  ' 

The  contention  was  made  of  want  of 
due  process  arising  from  the  attempt  to 
enforce  the  tax  upon  all  of  plaintiff's  prop- 
erty regardless  of  its  relation  to  the  pro- 


duction of  the  income  taxed.  This  claim 
was  stated  by  the  court  to  amount  to  the 
assertion  that  the  state  was  without  power 
to  create  a  lien  upon  any  property  of  a 
non-resident  for  income  taxes  except  the 
very  property  from  which  the  income  pro- 
ceeded or  that  a  lien  for  an  income  tax 
might  not  be  imposed  upon  a  non-resident's 
unproductive  property  nor  upon  any  par- 
ticular productive  property  beyond  the 
amount  of  the  tax  upon  the  income  derived 
from  that  property. 

It  was  held  that  the  facts  did  not  sup- 
port the  claim  but  that  all  of  plaintiff's 
property  was  used  and  managed  in  the  one 
business  of  producing  oil  and  that  his  in- 
come in  Oklahoma  was  derived  from  that 
one  business,  that  the  lien  would  rest  upon 
the  same  property  interests  which  were  the 
source  of  the  income,  that  the  only  juris- 
diction sought  to  be  asserted  was  over 
plaintiff's  property  and  business  and  the 
income  that  he  derived  therefrom,  a  juris- 
diction in  rem,  and  that  the  state  properly 
treated  his  property  interests  and  business 
as  having  both  unity  and  continuity. 

The  purpose  to  impose  income  taxes 
was  declared  in  the  state  constitution,  and 
the  precise  nature  of  the  tax  and  the 
measures  for  collection  were  plainly  stated 
in  the  act,  plaintiff  having  proceeded  with 
notice  of  this  law  to  conduct  the  business 
out  of  which  the  income  taxed  arose,  the 
state  did  not  exceed  its  power  in  enforcing 
payment  of  the  tax  by  the  lien,  to  be  fol- 
lowed by  execution  and  other  appropriate 
process. 

In  the  New  York  case  the  questions  were 
somewhat  simplified  by  the  elimination  of 
all  questions  of  fact  and  by  the  abandon- 
ment, upon  the  argument,  of  practically 
all  questions  of  law  other  than  the  single 
question  of  whether  the  failure  to  allow 
the  personal  exemption  to  non-residents 
constituted  a  violation  of  section  2  of  Ar- 
ticle IV  of  the  federal  constitution. 

The  question  arose  through  a  suit  insti- 
tuted by  a  withholding  agent  charged 
under  the  law  with  the  duty  of  withhold- 
ing a  percentage  of  the  pa^anents  made  by 
it  to  its  employees  —  residents  of  Connec- 
ticut and  New  Jersey — by  way  of  compen- 
sation for  services  rendered  in  the  state  of 
New  York.  The  lower  court  had  granted 
the  injunction  and  the  state  appealed. 

Here,  as  in  the  Oklahoma  case,  objec- 
tion was  raised  upon  the  liroad  ground  of 
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lack  of  jurisdiction,  which  was  answered 
by  reference  to  the  decision  in  the  Okla- 
homa case  as  holding  that  the  state  had 
jurisdiction  to  impose  a  tax  upon  the  in- 
comes of  non-residents  arising  from  busi- 
ness or  occupation  carried  on  within  its 
borders  "  enforcing  payment  so  far  as  it 
can  by  the  exercise  of  a  just  control  over 
persons  and  property  within  the  state,  as 
by  garnishment  of  credits  (of  which  the 
withholding  provision  of  the  New  York 
law  is  the  practical  equivalent)." 

The  w-ithholding  provision  was  held  not 
in  any  wise  to  increase  the  tax  upon  non- 
residents but  to  merely  recognize  the  fact 
■'  that  as  to  them  the  state  imposes  no  per- 
sonal liability  and  hence  adopts  a  conven- 
ient substitute  for  it"  {Bell's  Gap  R.  R. 
Co.  V.  Pennsylvania,  134  U.  S.  232,  239). 

The  objection  urged  against  the  burden 
imposed  upon  the  withholding  agent,  was 
held  not  just  ground  for  complaint  or  an 
unreasonable  regulation  of  its  conduct  of 
business  in  the  state. 

The  purposes  of  the  constitutional  pro- 
vision under  discussion  were  referred  to  as 
interpreted  in  Paul  v.  Virginia,  8  Wall. 
168,  180,  and  in  Ward  v.  Maryland,  12 
Wall.  418,  430,  from  which  cases  extracts 
were  quoted,  emphasizing  the  freedom  from 
discriminatory  action  to  which  non-resi- 
dents are  entitled. 

The  discrimination  under  the  New  York 
law  was  described  as  substantial  when  its 
practical  operation  as  between  resident  and 
non-resident  employees,  working  side  by 
side,  was  observed. 

It  was  held  not  to  be  a  case  of  casual 
or  accidental  inequality  as  in  Amoskeag 
Ba?ik  V.  Purdy,  231  U.  S.  373,  393-394, 
and  Maxivell  v.  Biigbce,  250  U.  S.  525, 
543,  but  a  general  rule  of  inequality  favor- 
ing residents.  The  exclusion  of  income 
from  bank  deposits  and  other  intangibles 
owned  by  non-residents  was  held  not  to 
counterbalance  the  inequality  nor  was 
there  merit  in  the  contentions  urged  that 
the  non-residents  were  not  taxed  on  in- 
comes in  their  home  states  and  that  the 
provision  allowing  a  credit  for  income 
taxes  paid  in  such  states  would  operate  to 
mitigate  or  remove  the  discrimination. 
This  was  held  wholly  speculative  and  it 
was  further  held  that  "  a  discrimination 
by  the  state  of  New  York  against  the  citi- 
zens of  adjoining  states  would  not  be  cured 
were  those  states  to  establish  like  discrim- 


inations "  nor  could  "  discriminations  be 
corrected  by  retaliation ;  to  prevent  this 
was  one  of  the  chief  ends  sought  to  be 
accomplished  by  the  adoption  of  the  con- 
stitution." 

The  decree  of  the  district  court  was 
affirmed,  thus  virtually  nullifying  the 
whole  operation  of  the  law  as  to  non- 
residents. The  legislature,  being  in  ses- 
sion, bills  are  being  rushed  to  passage  in 
the  hope  of  saving  the  tax  thus  in  jeop- 
ardy. 

The  reviewer  looks  with  no  little  con- 
cern upon  the  whole  program  of  non- 
resident income  taxation,  not  only  because 
of  its  doubtful  expediency,  but  more  be- 
cause of  his  inability  to  see  how  a  fair, 
thorough  and  effective  system  of  collection 
is  to  be  obtained.  The  difficulties  of  en- 
forcing tax  warrants  for  personal  taxes 
against  non-residents  has  long  been  recog- 
nized by  the  New  York  courts  (see  N.  Y . 
V.  McLean,  170  N.  Y.  374;  Matter  of 
Maltbie,  223  N.  Y.  227).  If  we  are  to 
have  a  repetition  of  the  farce  with  respect 
to  non-resident  income  taxes  which  has  ob- 
tained with  respect  to  personal  property 
taxes,  it  would  appear  altogether  better  to 
resort  to  some  other  form  of  business  taxes. 

The  taxes  thus  upheld,  while  in  name 
income  taxes,  are  quite  apparently  to  be 
legally  classified  and  enforced  as  business 
taxes,  as  will  appear  from  a  close  reading 
of  these  decisions,  which  alfords  some  re- 
lief from  the  strain  which  would  otherwise 
be  thro\vn  upon  personal  income  taxation. 
— Charles  B.  Shaffer  v.  Frank  C.  Carter. 
State  Aicditor,  and  Abner  Bruce,  Sheriff 
of  Creek  County,  Oklahoma,  and  Eugene 
M.  Travis,  Comptroller  v.  The  Yale  &' 
Towne  Mfg.  Co.,  U.  S.  Supreme  Court, 
-March  1.  1920. 

Income  Tax — "  Tax  Free  Rentals  ". 
— The  ramifying  results  of  a  "  tax  free  " 
covenant  and  its  insidious  and  unlooked-for 
consequences,  due  to  the  imposition  of  in- 
come taxes,  are  seen  in  a  recent  decision 
of  the  Massachusetts  Supreme  Court.  The 
lease  in  question  was  made  before  the  pas- 
sage of  the  federal  income  tax  and  under 
it  the  lessee  agreed  "  as  far  as  at  any  time 
pemiitted  by  law,  to  pay  and  discharge 
any  taxes  or  excises  which  during  the  term 
may  be  lawfull}''  levied,  laid  or  assessed 
upon  or  against  the  rent  payable  hereunder 
whether  levied  or  assessed  upon  the  same 
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as  rciual  or  as  income  of  any  person  or 
persons  entitled  thereto." 

The  lessee  admitted  that  he  was  liable 
under  this  clause  for  the  normal  tax  but 
contended  that  he  was  not  liable  for  the 
surtax  of  the  lessor.  The  court  without 
much  discussion,  readily  held  that  the  tax 
was  only  an  additional  income  tax;  that  it 
was  immaterial  that  this  mode  of  taxation 
came  into  existence  after  the  date  of  the 
lease  (JVelch  v.  Phillips,,  112  N.  E.  651)  ; 
that  it  was  a  direct  tax  which  might  be 
assessed  on  rentals  as  income  {Sitter  v. 
Jordan  Marsh  Co.,  113  N.  E.  580;  Cod- 
man  V.  Piano  Co.,  118  N.  E.  344)  and 
that  the  lessor  was  entitled  to  judgment. 

Our  curiosity  was  aroused  as  to  how  the 
amount  of  the  surtax  could  be  computed 
in  such  a  case.  Upon  inquiry,  we  learned 
that  the  problem  was  solved  through  what 
appears  to  have  been  an  unwise  stipula- 
tion by  the  parties,  that  it  should  be  such 
a  proportion  of  the  total  surtax  of  the 
lessor,  a  person  of  large  income,  as  the 
rental  bore  to  the  total  income  of  the 
lessor.  This  evidently  relieved  the  court 
from  deciding  a  most  difficult  question  and 
leaves  that  question  for  future  decision. — 
Kimball  v.  Cotting,  125  N.  E.  551. 

Real  Property — Buildings — Better- 
ments— Equitable  Relief. — A  point  of 
interest  was  involved  in  a  recent  decision 
by  the  Iowa  court.  In  that  state  real 
estate  is  assessed  every  two  years  and  it  is 
provided  that  in  the  intervening  year,  real 
estate  not  included  in  and  "  buildings " 
erected  since,  the  preceding  assessment, 
may  be  assessed.  An  owner  had  laid  in 
his  building  since  the  assessment  thereof 
certain  additional  water  pipes  and  galleries 
of  a  substantial  amount.  The  assessor 
assessed  these  in  the  following  year,  and 
the  question  was  whether  they  were 
"  buildings  ".  The  court  held  that  they 
were  not  such  betterments  as  were  contem- 
plated by  the  statute,  reasoning  that  the 
statute  did  not  contemplate  all  betterments, 
such  for  instance  as  might  arise  from  in- 
crease in  values  through  special  cultiva- 
tion of  a  farm,  the  laying  of  drains,  etc. 
It  was  further  urged  that  the  assessment 
could  be  sustained  as  for  "  omitted  "  real 
estate.  This  claim  also  was  rejected  as 
the  betterments  did  not  exist  when  the  real 
estate  was  assessed,  not  being  in  existence, 
and    hence    they    could    not    be     termed 


"  omitted  ".       {Richards   v.    Wapello    Co., 
48  Iowa  507.) 

It  was  further  urged  that  the  owner 
should  have  appealed  from  the  action  of 
the  assessor,  and  having  failed  to  do  so,  he 
had  no  remedy  in  equity.  The  court  held 
tliat  as  the  action  of  the  assessor  was 
illegal,  the  challenge  was  wholly  upon  a 
question  of  law  and  that  the  judgment  of 
the  lower  court  in  sustaining  the  demurrer 
to  the  petition  to  cancel  the  assessment  in 
toto  should  be  reversed.  —  Des  Moines 
Water  Co.  v.  Hammil,  174  N.  W.  772. 

Real  Property — Federal  Land  Bank 
Mortgage — Remedy. — Real  estate  subject 
to  a  Federal  Land  Bank  mortgage,  was 
assessed  at  its  full  assessable  value,  without 
deduction  for  the  mortgage.  The  owner, 
after  appeal  to  the  county  board  and  denial 
of  relief,  paid  the  tax  and  brought  suit  to 
recover  from  the  county  under  a  statute 
allowing  such  recover}^  in  cases  where  the 
property  is  "  not  liable  to  taxation "  or 
"  has  been  twice  assessed  in  the  same  year 
and  taxes  paid  thereon."  The  court,  con- 
ceding argumentatively  that  the  mortgage 
was  exempt  as  against  the  bank  and  that 
under  the  Nebraska  statute  a  mortgage  was 
declared  to  be,  for  tax  purposes,  an  in- 
terest in  real  estate  and  assessable  in  the 
first  instance  to  the  mortgagee,  held  that 
this  did  not  bring  the  action  within  the 
statute  as  the  land  was  "  liable  for  assess- 
ment," the  question  being  one  of  an  exces- 
sive assessment,  even  though  caused  by 
failure  to  make  a  deduction  on  account  of 
tlie  mortgage.  The  remedy  was  by  appeal 
to  the  Board  of  Equalization  for  abate- 
ment. The  authorities  cited  as  bearing 
upon  the  question  are  Darr  v.  Dawson  Co.. 
139  N.  W.  852;  Davis  v.  Otoe  Co.,  76  N. 
W.  465 ;  Hicks  v.  Westport,  130  Mass.  478 
and  37  Cyc  1184.  The  judgment  of  the 
lower  court  was  affirmed. — Jaixike  v.  But- 
ler County,  174  N.  W.  847. 

Corporations — Capital  Stock — New 
York  Law. — A  decision  of  the  Appellate 
Division  of  the  New  York  Supreme  Court 
lays  down  a  principle  relative  to  the  assess- 
ment of  capital  stock,  which  is  a  departure 
from  practices  heretofore  obtaining.  Under 
the  law  the  capital  stock  not  exempt  and 
the  surplus  exceeding  10%  of  the  capital 
stock,  are  declared  to  be  taxable,  after  de- 
ducting the  assessed  value  of  the  real  estate 
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and  shares  of  stock  owned  in  other  cor- 
porations. The  holding  is  that  surplus  as 
here  used,  means  surplus  computed  after 
eliminating  non-taxable  property,  so  that 
while  the  corporation  may  have  a  substan- 
tial surplus,  yet  the  property  taxable  in 
the  state  may  not  exceed  its  debts,  and 
hence  no  surplus  would  be  shown  to  be 
allowed  as  a  deduction.  The  theory  of 
the  decision  seems  difficult  of  explanation 
and  doubtless  the  case  will  be  appealed. 
It  is  said  to  rest  upon  the  intent  of  the 
legislature  as  interpreted  in  Union  Trust 
Co.  V.  Coleman,  27  N.  E.  818,  and  People 
ex  rel.  Tiuenty-third  Street  Raihvay  Co.  v. 
Commis'rs,  95  N.  Y.  554,  and  upon  the 
authority  of  People  ex  rel.  Citizens  Illu- 
minating Co.  V.  Ne^,  SO  N.  Y.  Supp.  680. 
The  deduction  of  all  debts  from  a  part  of 
the  assets,  assuming  that  this  even  is  the 
correct  method,  seems  hardly  reasonable. — 
People  ex  rel.  Federal  Terra  Cotta  Co.  v. 
Purdy,  178  N.  Y.  Supp.  316. 

Franchise  Tax — Railroad  in  Hands 
OF  Receiver. — The  appellate  division  of 
the  New  York  Supreme  Court  held  that 
the  receiver  of  a  leased  railroad,  operat- 
ing such  road  pursuant  to  order  of  the 
court  in  an  action  to  foreclose  a  mortgage, 
was  operating  the  same  under  and  by 
virtue  of  the  franchise  conferred  upon  the 
corporation  by  the  state,  and  not  the  lessee, 
citing  Central  Trust  Co.  v.  A''.  Y.  City, 
etc.  R.  R.  Co.,  18  N.  E.  92;  People  ex 
rel.  Joline  v.  Williams,  94  N.  E.  1097.— 
People  ex  rel.  Kalbach  v.  State  Tax  Com- 
mission, 178  N.  Y.  Supp.  486. 

Corporation — Exemption  as  "Manu- 
facturing "  or  "  Mercantile  "  Cor- 
porations. —  The  New  York  corporation 
franchise  tax  based  on  net  income,  as  orig- 
inally imposed,  applied  only  to  "  manu- 
facturing "  and  "  mercantile "  corpora- 
tions, other  corporations  being  left  under 
previous  taxing  statutes. 

A  corporation  engaged  in  furnishing 
steel  structures  erected  in  place,  in  accord- 
ance with  specifications  of  engineers  or 
architects,  claimed  that  it  was  a  "  mercan- 
tile "  corporation  because,  as  it  purchased 
the  steel  and  transferred  title  to  it  when 
erected,  it  in  effect  sold  the  steel,  as  the 
value  of  the  steel  was  usually  more  than 
four  times  the  cost  of  the  labor  of  erecting 
the  structure.     The  court  rejected  the  con- 


tention, holding  the  corporation  not  a 
manufacturing  or  mercantile  corporation. — 
People  ex  rel.  Post  &'  McCord,  Inc.  v. 
Cantor,  178  N.  Y.  Supp.  579. 

Valuation  of  Bridge  Company — Evi- 
dence —  Arbitrary  Action  —  Capital 
Stock. — A  recent  case  involved  the  legal- 
ity of  the  assessment  of  a  bridge  over  the 
Mississippi  river,  made  by  the  local  asses- 
sors, and  of  the  capital  stock  and  fran- 
chises of  the  company  owning  the  bridge, 
made  by  the  state  board  of  equalization. 
It  was  shown  that  neither  the  original 
cost,  the  reproduction  cost  or  the  capital- 
ized income  justified  the  assessment  made 
of  the  tangible  property.  The  court,  while 
observing  that  a  mere  difference  in  judg- 
ment would  not  authorize  a  court  to  set 
aside  an  assessment,  held  that  it  did  not 
seem  possible  by  any  reasonable  process  to 
arrive  at  the  figure  fixed  or  anywhere  near 
that  amount ;  that  there  was  not  only  en- 
tire absence  of  proof  to  sustain  the  assess- 
ment but  the  evidence  showed  an  over- 
valuation so  excessive  as  to  require  the  con- 
clusion that  it  did  not  arise  from  an  error 
in  judgment  but  was  arbitrarily  and  in- 
tentionally made,  thus  authorizing  relief 
by  a  court.  {C.  B.  &=  Q.  R.  R.  Co.  v. 
Cole,  75  111.  591;  Gaslight  Co.  v.  Stuck- 
art,  121  N.  E.  629.) 

On  the  question  of  the  valuation  of  the 
capital  stock  and  franchises  the  court  held 
that  applying  the  rules  of  the  board  in 
such  cases,  of  adding  the  capital  stock  and 
indebtedness  and  deducting  the  tangil)le 
property  assessment,  the  result  was  far 
below  the  amount  fixed ;  that  the  assess- 
ment was  a  mere  arbitrary  determination 
which  had  no  basis  in  fact  to  rest  upon, 
was  an  exercise  of  the  will  and  not  the 
judgment,  which  justified  the  relief  sought. 
— People  ex  rel.  Little  v.  St.  Louis  Elec- 
tric Bridge  Co.,  125  N.  E.  280. 

Inheritance  —  Legacies  when 
"  Vested  ". — By  the  Act  of  Congress  of 
June  27,  1902,  the  Secretary  of  the  Treas- 
ury was  authorized  to  refund  taxes  upon 
legacies  collected  under  the  Spanish  War 
Revenue  Act  of  1898,  repealed  by  Act  of 
April  12,  1902,  upon  contingent  interests 
which  had  not  become  vested  prior  to  July 
1,  1902.  An  executor  had  distributed  leg- 
acies prior  to  the  expiration  of  the  time 
for   proving  claims   and   prior   to  July   1, 
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1902,  it  being  evident  that  a  large  suni 
would  remain  after  paying  debts.  The 
claim  for  refund  was  based  upon  the  as- 
sertion that  these  legacies  so  distributed 
had  not  become  "  vested  "  as  being  subject 
to  possible  ^ecover^^  The  court  declared 
that  if  the  legacies  had  not  been  paid  over 
prior  to  July  1,  1902,  they  would  not  have 
been  vested,  whatever  the  probabilities  and 
however  solvent  the  estate  {United  States 
V.  Jones,  236  U.  S.  106;  McCoach  v. 
Pratt,  236  U.  S.  562),  and  it  was  urged 
that  the  same  was  true  if  they  were  paid 
before  they  could  have  been  clemanded  as 
a  matter  of  right.  The  court  rejected  this 
contention,  holding  that  they  became  vested 
although  subject  to  recovery;  the  remote 
possibility  no  more  prevented  their  being 
vested  in  possession  and  thus  subject  to 
tax,  than  the  possibility  that  a  life  estate 
might  end  at  any  moment,  prevented  one 
that  began  before  July  1,  1902,  being  taxed 
at  its  full  value,  measured  by  the  mortuary 
tables  {United  States  v.  Fidelitv  Trust 
Co.,  222  U.  S.  158).  The  same' conclu- 
sion was  applied  to  one  of  the  legacies 
from  which  the  life  tenant  had  received 
no  income  prior  to  the  date  in  question. — 
Henry  v.  United  States,  U.  S.  Supreme 
Court,  February  2,  1920. 

Inheritance  Tax  —  Deduction  of 
Amount  to  Meet  Undetermineh 
Claims.  —  In  a  proceeding  to  fix  the  tax 
on  an  estate,  the  executor  contended  that 
a  sum  should  be  deducted  from  the  assets 
to  provide  for  two  claims  which  were  the 
subject  of  litigation,  due  to  decedent's 
alleged  lial:)ility.  The  Surrogate  upheld 
the  executor's  contention,  upon  the  author- 
ity of  Matter  of  Westurn,  46  N.  E.  315, 
holding  that  proper  reservation  could  be 
made  in  the  order  providing  for  subsequent 
modification,  upon  the  determination  of  the 
claims. — /;/  re  Sieken's  Estate.  178  N.  Y. 
Supp.  364. 

Inherit.\nce  Tax  —  Remaindeks  — 
Highest  Possible  Rate. — The  will  con- 
tained a  provision  that  the  trustees  might 
in  their  discretion  pay  any  part  of  the  resi- 
duary estate  to  the  life  tenant.  They 
might  pay  it  all.  Under  the  provision  tax- 
ing the  remainder  at  the  highest  possible 
rate,  the  remainder  should  be  added  to  the 
value  of  the  life  estate  in  determining  the 
rate  of  taxation. — In  re  Holland's  Estate. 
178  N.  Y.  Supp.  368. 


Inheritance  Tax — Revocable  Trust 
Deed  —  Exemptions — Charitable  Cor- 
poration—  Evasion  through  Interme- 
diary. —  The  doctrine  of  the  New  York 
courts  that  a  trust  deed,  executed  during 
the  lifetime  of  the  donor,  containing  reser- 
vation of  the  right  to  revoke  the  trust  and 
recover  the  property,  is  taxable  as  a  trans- 
fer to  take  effect  at  death,  is  referred  to 
in  a  recent  case  as  settled  by  the  decision 
in  Matter  of  Bostivick,  55  N.  E.  208,  and 
the  seemingly  contrary  holding  in  Matter 
of  Masiiry,  51  N.  Y.  Supp.  331,  affirmed 
in  53  N.  E.  1127,  is  explained. 

The  court  held  also  that  a  trust  deed  in 
favor  of  the  city  of  Duluth  to  provide  a 
hospital,  was  taxable,  as  that  city  was  not 
a  "  hospital  corporation "  and  hence  did 
not  come  within  the  exempt  class. 

Reference  is  made  to  another  trust 
deed  as  the  operation  of  an  "  ingenious 
mind  "  which  if  successful  might  have  en- 
abled the  evasion  of  the  tax  and  might,  if 
countenanced,  be  the  one  most  frequently 
resorted  to  as  affording  the  "  simplest 
method  of  avoiding  the  payment  of  the 
tax."  The  decedent  gave  funds  to  his 
son,  a  non-resident,  who  in  turn  executed 
the  trust  deed  in  question  with  provision 
that  the  income  should  be  payable  to  the 
decedent  during  his  life  and  on  his  death 
to  his  wife  and  on  her  death  to  the  son. 
the  grantor  of  the  trust.  The  deed  con- 
tained provision  for  revocation  by  both 
father  and  son.  The  son  predeceased  the 
father.  The  facts  were  developed  through 
an  action  as  to  the  disposition  of  the  in- 
come. This  trust  was  held  to  be  in  effect 
one  by  the  father  in  which  the  son  was  a 
mere  intermediary  and  was  taxable. — In  re 
Miller's  Estate,  178  N.  Y.  Supp.  554. 

Inheritance  Tax  —  Deduction  of 
Taxes  Paid  to  Foreign  States.  —  The 
Surrogate's  Court  of  New  York  County 
has  held  that  inheritance  taxes  paid  to 
foreign  states  should  be  deducted  from 
the  legacies  taxable  in  such  states  and  not 
from  the  gross  estate  as  an  expense;  that 
where  the  order  or  decree  does  not  specifi- 
cally state  the  amount  of  tax  on  each  leg- 
acy, the  tax  should  be  deducted  from  the 
interests  of  the  respective  legatees  in  pro- 
portion to  the  amount  transferred  to  each. 
The  New  Hampshire  rule  to  the  contrary, 
stated  in  Kijigsbury  v.  Bazeley,  70  Atl. 
916,  was  not  followed,  as  the  New  York 
rnurf;  have  held  that   foreign  inheritance 
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taxes  are  not  an  expense  of  administration 
{Matter  of  Pen  fold,  149  N.  Y.  Supp.  918; 
110  N.  E.  499).  Neither  is  Matter  of 
Hamlin,  124  N.  E.  4,  helpful  which  held 
the  federal  inheritance  tax  a  deduction  as 
an  expense  of  administration.  To  hold 
similarly  as  to  foreign  taxes  would  be  un- 
just to  the  residuary  legatee. — In  re  Gui- 
t eras'  Estate,  178  N.  Y.  Supp.  559. 

INHERITA^•CE    TaX REMOTE    CONTIK- 

r.KNxiES.  —  The  Surrogate's  court  of  New- 
York  has  held  that  the  provision  of  the 
statute  imposing  the  highest  possible  rate 
upon  a  bequest  subject  to  certain  contin- 
gencies, means  a  present  contingency  and 
not  a  remote  possibility,  as  was  claimed  to 
exist  in  the  instant  case  which  was  the 
dissolution  or  legal  incompetence  to  take, 
of  all  of  seven  charitable  corporations 
exempt  from  transfer  tax. — In  re  Upjohn's 
Estate,  178  N.  Y.  Supp.  686. 

Assessment  when  Made — Changixi; 
Basis  of  Assessment  —  Vested  Rights. 
— The  efficacy  of  the  change  made  in  Illi- 
nois from  one-third  to  one-half  full  value 
as  the  basis  of  laying  taxes  was  subject  to 
a  recent  action.  It  was  claimed  that  the 
taxpayer  was  entitled  to  have  his  taxes 
computed  in  1919  upon  the  one-third  basis, 
as  that  was  the  law  when  the  assessors 
acted  in  that  year ;  that  the  act  which  was 
pa.ssed  to  take  effect  July  1,  1919,  could 
not  be  effective  as  to  assessments  theretofore 
made  upon  the  old  basis.  It  was  held  by 
a  divided  court  that  the  assessments  were 
not  completed  until  the  various  steps  had 
all  been  taken,  including  review  by  the 
Board  of  Review  and  equalization  by  the 
State  Tax  Commis.sion,  which  was  not 
until  after  July  1.  The  legislature  had 
complete  power  to  increase  the  taxes  at 
any  time  without  regard  to  previous  taxes 
and  this  could  be  done  by  increa.sing  either 
the  levies  or  the  fractional  part  of  value 
to  be  taken  as  the  basis ;  the  fact  that  at 
the  same  session  numerous  other  acts  were 
passed  reducing  the  levies,  indicated  that 
no  greater  tax  was  intended  but  that  the 
intent  was  to  increase  the  limitation  upon 
indebtedness  which  was  governed  by  a  per- 
centage of  "  a.ssessed  values  ".  The  value 
for  such  computation  was  held  to  be  the 
fractional  portion  of  full  value  fixed  by 
the  amended  statute. — People  ex  rel.  Campe 
V.  Board  of  Revieiv.  125  N.  E.  274. 


Undervaluation  as  Invalidating 
Assessment. — The  Illinois  Supreme  Court 
holds  in  a  late  case  that  while  as  a  general 
rule  errors  in  judgment  do  not  constitute 
ground  for  invalidating  an  assessment, 
where  the  undervaluation  is  glaring  and  so 
grossly  out  of  proportion  to  the  true  value 
as  to  show  that  the  assessor  could  not  have 
been  honest  in  his  valuation,  the  assessment 
may  be  impeached  for  fraud  and  amounts 
to  no  assessment  at  all.  The  case  disclosed 
that  the  taxpayer  had  been  assessed  for 
personal  property  at  a  small  fraction  of 
the  actual  value  and  the  Board  of  Review 
was  held  authorized  to  enter  assessments 
for  back  years  as  for  omitted  property. — 
LamhrechtY.  Wilson,  125  N.  E.  267.' 

Collection  by  Attachment  —  Col- 
lector's Warrant — Implied  Repeal  by 
Uniform  Stock  Transfer  Act.  —  The 
Massachusetts  Supreme  Court  has  held 
that  the  passage  of  the  Uniform  Stock 
Transfer  Act  repealed  by  implication  a 
prior  statute  giving  the  collector  author- 
ity to  levy  upon  shares  of  stock  by  leaving 
copy  of  his  warrant  with  corporate  officers. 
He  must  now  proceed  by  a  method  con- 
sistent with  the  purposes  of  the  Uniform 
Act.  In  this  case,  however,  the  injunction 
sought  was  denied  on  the  ground  that 
plaintiff  would  have  adequate  remedy  at 
law  for  damages  for  the  illegal  act  of  the 
collector.  —  Warr  v.  Hodges,  125  N.  E. 
557. 

Income  Tax  as  Expenses.  —  In  a  re- 
cent Wisconsin  case  the  court  has  ruled 
on  a  point  of  growing  importance  in  the 
development  of  income  taxation.  The  Wis- 
consin income  tax  law,  as  it  stood  at  the 
time,  after  defining  income  for  the  pur- 
poses of  the  act,  describes  the  deductions 
to  be  allowed,  which  include  "  other  ordi- 
nary and  necessary  expenses  "  and  "  sums 
paid  by  such  person  within  the  year  for 
taxes  imposed  by  any  other  state  of  this 
Union  or  subdivision  thereof,  or  any  terri- 
tory or  possession  of  the  United  States, 
upon  the  source  from  which  the  income 
taxed  by  this  act  is  derived."  The  tax- 
payer, a  corporation,  keeping  its  books 
upon  an  accrual  basis,  as  permitted  by  the 
act,  with  the  consent  of  the  tax  commis- 
sion, in  making  up  its  return,  deducted  the 
federal  income  tax  thereafter  to  be  as- 
sessed   on   the   income   earned   during   the 
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period.  The  commission  disallowed  the 
deduction  and  tliis  action  followed.  The 
court  held  that  the  deduction  was  not 
allowable  under  the  language  above  quoted 
as  a  tax  payment  because  under  the  Wis- 
consin constitution  an  income  tax  was  not 
a  property  tax,  and  hence  the  payment 
made  of  federal  income  taxes  was  not  a 
tax  upon  property  or  the  "  source ",  the 
Pollock  case  not  being  applicable  {Income 
Tax  Cases,  134  N.  W.  673;  135  N.  W. 
164).  The  taxes  contemplated  as  a  de- 
duction were  those  laid  directly  upon  prop- 
erty. Another  reason  for  this  rejection 
was  that  the  tax  was  not  imposed  by  any 
state  or  subdivision  thereof,  or  any  terri- 
tory or  possession  of  the  United  States. 

It  was,  however,  further  contended  that 
the  pajTiient  came  within  the  provision 
quoted  above  as  an  "  ordinary  and  neces- 
sary "  expense  of  the  business.  The  court 
expressed  itself  as  having  little  difficulty 
in  rejecting  this  contention  also ;  first  be- 
cause taxes  are  not  peculiarly  expenses  of 
transacting  business ;  they  are  no  more 
expenses  of  business  than  of  "  loafing  "  ; 
they  represent  the  price  which  every  citizen 
must  pay  for  the  privileges  and  the  pro- 
tection of  government.  The  man  of  lei- 
sure, drawing  his  income  from  investments, 
is  subject  to  the  tax  as  well  as  the  man  of 
business.  The  income  tax  is  laid  upon  the 
individual  in  proportion  to  his  ability  to 
pay,  is  not,  like  the  property  tax,  computed 
upon  the  value  of  his  property;  whether 
the  income  is  the  result  of  business  effort 
or  otherwise  is  in  no  sense  material. 

While  thus  reaching  the  conclusion  that 
taxes  are  not  specific  business  expenses,  the 
court  expressed  recognition  of  the  fact 
that  of  course  "  the  business  man  in  fix- 
ing his  margin  of  profits,  mu.st  take  into 
consideration  the  tax  burden  "  just  as  he 
must  other  expenses  "  which  in  no  sense 
constitute  an  expense  of  doing  business." 
It  is  also  suggested  that  income,  for  the 
purpose  of  taxation,  is  not  necessarily 
identical  with  income  for  other  purposes, 
the  declaring  of  dividends  for  example. 
It  is  to  be  determined  in  accordance  with 
rules  laid  down  by  the  statute  and  it  may 
well  happen  that  the  application  of  such 
rules  will  not  establish  the  real  net  income 
in  every  instance.  The  object  is  not  to 
fix  the  real  net  income  left  to  the  producer 
thereof,  but  to  arrive  at  a  basis  upon  which 
the  tax  is  to  be  computed.     A  more  con- 


clusive answer  is,  however,  found  in  the 
fact  that  the  statute  expressly  describes  the 
specific  taxes  which  are  to  be  deductible 
and,  having  thus  dealt  with  the  matter,  it 
must  be  deemed  that  the  legislature  in- 
tended that  no  other  taxes  could  be  de- 
ducted. This  view  is  declared  to  be  sup- 
ported by  the  fact  that  in  1919  the  legis- 
lature made  provision  for  the  deduction  of 
federal  income  taxes. — Staic  ex  rel.  Stern 
Milling  Co.  v.  Wisconsin  Tax  Commission, 
175  N.  W.  931. 

Income  and  Profits  Taxes  as  Ex- 
penses.— While  not  made  in  a  tax  con- 
troversy, the  observations  of  a  judge  of  a 
lower  court  in  New  York,  in  passing  upon 
the  reasonableness  of  a  gas  rate,  are  of 
importance,  through  their  bearing  upon  the 
conception  of  income  taxation.  The  ques- 
tion was  as  to  the  propriety  of  a  deduction 
claimed  by  the  company  on  account  of  in- 
come taxes,  in  computing  the  cost  of  ren- 
dering the  service.  It  w-ould  appear  that 
in  some  way  these  taxes  were  claimed  by 
the  opponents  to  be  excess  profits  taxes, 
just  how'  or  why  does  not  appear.  The 
remarks  quoted  in  full  are  as  follows: 

"The  defendants  contend  that  the  federal  in- 
come tax  is  an  excess  profits  tax  which  may  not 
properly  be  included  as  an  expense  of  the  com- 
pany. It  is  the  court's  opinion  that  no  excess 
profits  taxes  may  properly  be  included  as  an  ex- 
pense. A  profits  tax  in  its  very  terminology  im- 
plies a  tax  on  profits  as  such.  It  is  the  amount 
reached  after  payment  of  all  expenses  and  there- 
fore cannot  be  treated  as  an  expense.  In  the  re- 
turns to  the  government,  upon  which  the  profits 
tax  is  based,  assuredly  the  amount  of  tax  is  not 
included  in  the  expenses  of  the  business.  The 
theory  of  this  tax  is  that  he  who  has  secured  the 
profits  surrenders  or  returns  a  portion  thereof  to 
the  government.  Stated  another  way,  the  plaintiff 
must  contribute  to  the  government  in  common 
with  others  from  its  profits,  as  such,  its  share 
towards  defra>nng  the  expenses  of  the  war.  It 
should  therefore  not  be  jiermitted  to  reimburse 
itself  from  its  customers  because  of  such  contri- 
bution." 

This  expre-ssion  of  the  theory  and  effect 
of  income  taxes,  levied  upon  a  business, 
especially  a  regulated  business,  will  doubt- 
less be  challenged.  The  possible  scope  of 
the  controversy  is  referred  to  by  the  anno- 
tator  elsewhere  in  this  issue  of  the  Bur- 
LETiN  with  the  purpose  of  inducing  a 
general  discussion  of  this  important  matter. 
— Jamaica  Gas  Light  Co.  v.  Nixon,  N.  Y. 
Law  Journal,  Feb.  14,  1920. 
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Inheritance  Tax  —  Deduction  of 
Federal  Income  Tax  not  yet  Assessed. 
— In  reversing  the  lower  courts,  the  New 
York  Court  of  Appeals  has  established  the 
doctrine  that  federal  income  taxes,  cover- 
ing a  period  from  the  beginning  of  the 
year  to  the  date  of  death  of  a  decedent, 
although  not  ascertained  and  not  assessed 
until  the  following  year,  are  deductible  in 
fixing  the  inheritance  tax.  In  this  case, 
decedent  died  February  27  and  his  executor 
was  therefore  required  to  pay  income  taxes 
upon  income  arising  from  January  1  to 
that  date.  The  court  held  the  tax  to  be 
one  levied  upon  the  owner  personally  with 
reference  to  his  income,  to  be  paid  by  the 
owner  or  his  representative,  in  this  case  his 
executor  {Brady  v.  Afiderson,  240  Fed. 
^>65).  The  decision  was  distinguished 
rom   those   denying   the   right  to  deduct 


federal  estate  taxes,  because  of  the  differ- 
ence in  the  nature  of  the  taxes,  the  estate 
tax  being  upon  the  share  of  the  transferee 
less  his  share  of  the  tax  {Matter  of  Sher- 
vian,  179  App.  Div.  497.  Aff'd  222  N.  Y. 
540;  Matter  of  Bierstadt,  178  App.  Div. 
S36).  For  the  same  reason  the  decisions 
denying  the  deduction  of  property  taxes 
assessed  prior  to  the  death  of  decedent  but 
becoming  determined  by  levy  thereafter, 
were  distinguished,  because  in  such  cases 
there  was  no  indebtedness,  even  the  rate 
not  being  fixed.  Until  the  tax  had  been 
levied,  no  legal  charge  could  rest  upon  the 
estate  or  become  a  lien  upon  the  property 
(Matter  of  Freund ,  143  App.  Div.  335, 
Aff'd  202  N.  Y.  556).  In  this  case  the 
charge  was  directly  created  by  Act  of  Con- 
gress payable  at  a  fixed  rate. — Hazard  et 
al.  V.  Travis,  Comptroller,  226  N.  Y.  26. 


BOOK  NOTICES 


Federal  Income  Tax  —  War  Profits 
AND  Excess  Profits  Taxes,  including 
Stamp  Taxes,  Capital  Stock  Tax^  Tax 
ON  Employment  of  Child  Labor. 
George  E.  Holmes  of  the  New  York  Bar. 
Indianapolis,  The  Bobbs  -  Merrill  Com- 
pany.    1920.     1151  p. 

The  task  of  adequately  reviewing  this 
exhaustive  work  of  a  fellow  member  must 
be  left  to  others.  Our  purpose  will  be 
accomplished  if  we  are  able  to  describe 
the  scope  of  this  revised  and  enlarged 
edition  of  a  book  which  has  already  secured 
such  definite  recognition  as  a  standard  for 
reference  upon  the  processes  involved  in 
interpreting  and  understanding  the  various 
federal  tax  laws. 

The  book  appears  this  year  in  greatly 
enlarged  form  and  thus  reflects  the  devel- 
opment of  that  body  of  law  and  precedent 
which  are  rapidly  accumulating  and  which 
go  far  to  salve  many  of  the  difficulties 
surrounding  the  federal  statutes. 

The  plan  of  the  author  is  that  of  the 
lawyer  rather  more  than  of  the  accountant 
or  the  economist  and  is  characterized  by  a 
treatment  peculiarly  practical  and  in  an 
evident  purpose  to  not  only  explain  the 
obscurities  but  to  deal  with  the  entire  sub- 
ject from  the  standpoint  of  one  in  sym- 
pathy with  the  general  purposes  of  federal 


taxation,  seeking  to  encourage  a  spirit  of 
cooperation  in  its  interpretation  and  ad- 
ministration, but  who  does  not  hesitate  to 
make  vigorous  and  effective  criticism  of 
statute  or  ruling  where  they  work  injustice 
or  deny  rights.  The  special  qualifications 
of  the  author,  through  early  contact  with 
the  original  statute  of  1913  and  through 
continuous  and  detailed  application  to  its 
most  exacting  and  obscure  provisions,  in 
the  course  of  important  professional  prac- 
tice, make  the  treatment  of  peculiar  help- 
fulness to  those  whose  experience  has  been 
less  exacting  and  more  casual  and  super- 
ficial. 

The  subjects  are  covered  in  47  chapters, 
42  of  which  deal  with  the  income  tax,  the 
remaining  chapters  being  devoted  to  the 
war  profits  and  excess  profits  tax,  the 
capital  stock  tax,  the  stamp  tax,  the  tax 
on  child  labor,  with  a  final  chapter  on  the 
construction  of  taxing  statutes  in  general. 
An  appendix  contains  important  and  val- 
uable special  discussions  and  tables  cover- 
ing interest  deductions  of  corporations, 
methods  of  estimating  recoverable  under- 
ground reserves  of  oil,  with  graphs,  depre- 
ciation in  the  oil  and  gas  industry,  forms 
and  schedules  in  use  by  the  oil  and  gas 
section  and  the  mines  and  mineral  section 
and  those  designed  for  the  timber  industry, 
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and  illustrations  of  computations  of  excess 
profits  taxes.  The  revenue  Act  of  1918 
(^ quoted  in  full),  an  exhaustive  table  of 
cases  with  reference  to  the  pages  where 
they  are  discussed  in  the  text  and  a  subject 
index  of  100  pages,  complete  the  volume. 
This  statement  in  outline  will  obviously 
indicate  the  completeness  of  treatment.  A 
reference  to  the  individual  chapters  would 
involve  us  in  much  detail.  The  chapters 
on  the  income  tax  follow  the  logical  order 
of  defining  the  different  taxable  entities; 
income  in  general,  with  separate  chapters 
on  the  different  kinds  of  income;  deduc- 
tions; credits;  accounting  and  returns; 
assessments;  payments;  abatement  and  re- 
fund ;  collection  and  information  at  source ; 
constitutionality  of  the  law.  The  excess 
profits  tax  is  discussed  in  detail,  as  are  the 
other  taxes  above  mentioned. 

The  wealth  of  citation  to  the  decided 
cases,  appearing  in  the  text  or  in  the  foot- 
notes, often  in  detail,  and  the  definite  ref- 
erence to  official  regulations  or  to  unoffi- 
cial rulings  in  individual  cases,  upon  each 
point  under  discussion,  serve  to  surround 
the  text  with  further  explanatory  and  clari- 
fying matter  of  significant  importance. 

Besides  a  general  revision,  extending 
throughout  the  volume,  with  much  new 
matter  added,  entirely  new  chapters  appear 
in  this  edition  on  personal  service  corpora- 
tions, normal  tax  credits  and  personal  ex- 
emption and  methods  and  periods  of  ac- 
counting, while  the  subject  of  depletion 
has  been  separated  into  four  parts,  viz. : 
depletion  in  general,  of  mines,  oil  and  gas 
wells,  and  timl)er. — A.  E.  H. 

Income  Tax  Procedure.  1282  p.  C.\- 
CESS  Tax  Procedure,  351  p.,  by  Robert 
H.  Montgomer>%  of  the  New  York  Bar, 
Certified  Public  Accountant,  ex-President, 
American  Association  of  Public  Account- 
ants, Professor  of  Accounting,  Columbia 
University— The  Ronald  Press  Company. 
New  York,  1920. 

Mr.  Montgomery,  in  addition  to  his 
many  titles  above  mentioned,  is  a  valued 
and  helpful  member  of  the  National  Tax 
Association  and,  as  in  the  case  of  Mr. 
Holmes,  we  are  pleased  to  make  such  men- 
tion of  his  volumes  as  will  at  least  give 
our  members  knowledge  of  their  publica- 
tion, douljtless  all  that  is  needed,  as  the 
previous  editions  have  proven  their  great 
value  in  solving  the  perplexities  of  the 
subjects  covered. 


The  work  appears  in  two  rolumes, 
bound  in  limp  cover,  printed  on  thin  but 
durable  paper,  and  is  convenient  and  com- 
fortable in  handling.  The  vigorous,  defi- 
nite and  authoritative  approach  to  the  sub- 
iects  makes  the  books  peculiarly  helpful  to 
"the  business  man,  while  the  discussions  of 
doubtful  points  will  be  found  of  great 
assistance  to  the  special  student  and  inves- 
tigator as  well  as  the  lawyer  called  upon 
to  advise  upon  the  more  difficult  points. 

Detailed  description  of  the  volumes  is 
unnecessary  as  the  earlier  editions,  issued 
in  1917,  1918  and  1919  are  well  known. 
It  should  be  said,  though,  that  this  edition 
represents  an  entire  revision  with  much 
elaboration  and  the  addition  of  much  new 
matter.  The  method  follows  that  of  the 
previous  editions,  the  text  of  the  law  being 
given  under  the  different  heads  with  the 
regulations  and  rulings  and  the  author's 
comment  and  criticism,  and  here  we  con- 
tinually find  practical  suggestions  of  the 
greatest  help  in  handling  troublesome 
questions.  For  instance,  in  the  matter  of 
computing  exempt  interest  on  federal 
securities,  the  author  reproduces  a  special 
blank  with  instructions  for  filling  it  out 
which  seems  to  offer  considerable  assist- 
ance on  that  most  troublesome  subject. 

As  before,  the  author  does  not  hesitate 
to  challenge  the  interpretations  of  the 
Treasury  Department  when  he  considers 
them  incorrect  and  supports  his  text  by 
well-directed  argument  and  illustration, 
here  also  giving  the  taxpayer  practical 
advice  to  govern  his  action  and  to  protect 
his  rights. 

The  acknowledged  authority  of  Mr. 
Montgomery  on  all  questions  of  accounting 
practice  and  procedure  makes  his  observa- 
tions of  unusual  importance  in  the  actual 
preparation  of  a  return,  which  for  most 
people  is  no  small  burden.  It  will  be 
comforting  to  those  unfamiliar  with  the 
technicalities  of  accounting  to  be  put  in 
possession  of  the  experienced  advice  of  a 
master  of  the  subject. 

The  capital  stock  tax  is  thoroughly  cov- 
ered and  it  will  be  of  particular  interest 
to  residents  of  those  states  where  state  in- 
come tax  laws  are  effective,  to  find  a  full 
discussion  of  the  New  York  income  tax, 
l)Oth  that  on  corporations  and  the  personal 
income  tax,  with  the  official  regulations 
and  references  to  the  differences  in  statute 
and  ruling  which  obtain  between  the  two 
laws. 
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The  smaller  volume,  devoted  to  the  Ex- 
cess Profits  Tax,  is  practically  an  essential 
to  all  who  are  confronted  with  the  neces- 
sity of  compliance  with  that  complicated 
statute.  That  is,  one  must  have  everything 
there  is,  and  then  some  more,  but  as  the 
questions  involved  are  largely  of  an  ac- 
counting nature,  the  help  afforded  by  the 
suggestions  of  such  an  authority  should  be 
eagerly  sought. 

While  the  books,  as  above  suggested, 
rather  emphasize  the  technical  and  the 
practical  aspects,  there  is  frequent  refer- 
ence to  the  decided  cases  M'ith  a  discussion 
of  their  bearing  upon  the  text  and  a  table 
of  cases  alphabetically  arranged. 


After  all,  the  average  busy  lawyer  or 
adviser  is  most  frequently  called  upon  to 
hurriedly  find  an  answer  to  questions  on 
some  particular  section  of  the  law  or  some 
ruling,  and  for  these  persons  the  index 
and  other  reference  guides  are  most  im- 
portant. Here  these  books  are  especially 
well  equipped.  In  addition  to  tables  of 
contents  and  detailed  classified  indices, 
they  contain  as  a  unique  feature,  a  special 
law  index  preceding  the  regular  index. 
This  enables  one  interested  in  a  specific 
section  of  the  law  to  turn  to  all  the  pages 
of  the  book  where  such  section  is  dis- 
cussed.— A.  E.  H. 


VOLUME  TWELVE  OF  THE  PROCEEDINGS  OF 
THE  NATIONAL  TAX  ASSOCIATION 


The  Proceedings  of  the  12th  annual 
conference  of  the  National  Tax  Associa- 
tion held  at  Chicago  in  June,  1919,  has 
just  been  issued  and  copies  of  the  volume 
are  being  distributed  to  members  of  the 
Association.  The  papers  and  discussions 
of  the  conference  are  fully  reported  in 
this  volume  of  some  550  pages.  The 
material  has  been  carefully  arranged  and 
indexed.  The  scope  of  the  work  of  the 
conference  may  be  seen  from  the  following 
summary  of  the  contents  of  the  Proceed- 
ings: 

Tax  Problems  in  the 
Middle  Western  States 

The  situation  in  Illinois  was  discussed 
by  W.  T.  Abbott,  vice-president  of  the 
Central  Trust  Company  of  Illinois,  and 
by  Douglas  Sutherland  of  the  Civic  Fed- 
eration. Recent  legislation  in  Missouri 
was  presented  by  Professor  Isidor  Loeb  of 
the  University  of  Missouri,  and  the  prob- 
lems of  Indiana  by  Professor  John  B. 
Phillips  of  the  University  of  Indiana. 
The  remedies  already  applied  in  Montana 
were  described  by  John  Edgerton,  Exec- 
utire  Secretary  of  the  State  Board  of 
Equalization. 

Taxation  of  Intangibles 

Considerable  time  was  devoted  to  the 
discussion  of  taxes  on  intangible  property. 
Professor  Fairchild  of  Yale  spoke  on  regis- 
tration taxes  with  special  reference  to  the 


Connecticut  Chose-in-Action  law.  Invest- 
ment taxation  in  New  York  was  discussed 
by  deputy  state  comptroller  James  A. 
Wendell.  Mr.  H.  H.  Steele  exp'lained  the 
moneys  and  credits  law  of  North  Dakota; 
and  the  taxation  of  intangibles  in  Minne- 
sota, Maryland,  and  Kentucky  was  pre- 
sented by  J.  G.  Armson,  Oscar  Leser  and 
Peyton  N.  Clarke,  respectively. 

Income  Taxation 

Daniel  C.  Roper,  U.  S.  Commissioner  of 
Internal  Revenue,  described  some  of  the 
difficulties  in  the  assessment  and  adminis- 
tration of  federal  taxation  laws.  Profes- 
sor Adams  of  Yale,  Chairman  of  the  Ad- 
visory Tax  Board  of  the  Internal  Revenue 
Department,  spoke  at  length  on  the  read- 
justments necessary  to  meet  present  and 
future  conditions.  A  report  of  the  Com- 
mittee on  Federal  Taxation  was  read,  cov- 
ering income  and  excess  profits  taxation 
with  recommendations  for  change  and 
simplification  in  the  existing  laws. 

State  income  taxation  with  special  refer- 
ence to  the  New  York  income  tax  law  was 
discussed  by  Laurence  Tanzer  and  Henry 
M.  Powell.' 

Model  Tax  Committee  Report 

The  committee  which  has  been  working 
on  a  model  tax  system  presented  the  results 
of  its  labors  and  invited  general  discus- 
sion. Professor  Adams,  who,  through 
pressure  of  work  in  Washington,  was  un- 
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ai)k'  to  work  on  the  committee,  pronounced 
it  one  of  the  wisest  and  most  helpful  state- 
ments ever  published  concerning  the  proper 
structure  of  the  tax  system  of  the  Amer- 
ican state. 

Miscellaneous  Subjects 

Besides  the  papers  above  mentioned,  the 
following  may  be  noted  : 

Taxation  of  Banks 

Milton  W.  Harrison,  Director,  New 
York  Savings  Banks  Ass'n 
The  Codification  of   the  Tax   Laws  of 
Iowa 
Professor    J.     E.     Bfindley,    Iowa 
State  College 
Some  Constitutional  Aspects  of  Taxation 

Frederick  N.  Judson,  St.  Louis 
State  Taxation  of  Railroads  under  Gov- 
ernment Ownership  or  Operation 
James  M.   Gray,  author  of  "  Limi- 
tations   of    Taxing    Power    and 
Public  Indebtedness  " 
State  Excises  on  Foreign  Corporations 
Professor    Thomas    Reed    Powell. 
Columbia  University  Law  School 

Inheritance  Taxes 

John  S.  Chambers,  state  comptroller 
of  California 
Preliminary  report  of  the  Committee  on 

Mine  Taxation 
The  Evils   of   Tax   Exemption   as  Ap- 
plied to  Securities 
Kingman   Nott   Robins,   Rochester. 
N.  Y. 


State  Officials  Exempt  from  Federal  In- 
come Tax  under  Doubtful  Au- 
thority 

B.  S.  Orcutt,  Wall  Street  Journal 
State     Legislation     and     Constitutional 

Amendments  in  1918 

C.  C.  Williamson,  New  York  Pub- 
lic Library 

The  Work  and  Influence  of  the  National 
Tax  Association 
Lessing  Rosenthal,  Chicago 
The  Tax  Program  of  the  Non-Partisan 
League  in  North  Dakota 
H.  H.  Steele,  Bismarck 

The  secretary  of  the  Association  re- 
ported that  this  was  the  largest  conference 
yet  held,  that  42  states  and  2  Canadian 
provinces  were  represented. 

One  of  the  chief  features  of  these  vol- 
umes of  Proceedings  is  the  discussion,  in 
which  individual  problems  are  brought  out 
and  members  of  the  conference  given  op- 
portunity to  exchange  experiences.  In 
this  way  a  common  ground  is  reached  and 
a  great  deal  of  valuable  data  is  reported 
which  otherwise  might  never  come  to  light. 

The  volume  may  be  procured  through 
membership  in  the  Association  in  connec- 
tion with  annual  dues  of  $5.  which  also 
includes  subscription  to  the  monthly  Bul- 
letin, and  may  be  purchased  separately, 
price  $3. 

Address  orders  and  inquiries  to 

A.   E.  HoLCOMB,  Secretary, 
195  Broadwav,  New  York. 
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INCOME  TAX  COMPLICATIONS 

The  termination  of  the  stock  dividend 
controversy  by  the  decision  of  the  Supreme 
Court  has  opened  up  the  old  question  of 
how  to  equalize  taxes  on  incomes  when  de- 
rived through  different  forms  of  activity. 
This  question  which  arose  at  the  outset, 
was  left  unsettled  and  now^  again  emerges, 
emphasized  by  the  decision  in  question.  It 
is  hardly  possible  to  say  that  this  decision 
has  really  settled  anything,  for,  as  Pro- 
fessor Perr\'  used  to  say  to  his  students,  of 
which  the  writer  was  one,  "  Nothing  set- 
tled, 'til  settled  right."     The  unequal  ap- 


plication of  the  income  tax,  if  permitted 
to  fall  upon  corporate  profits  only  when 
distributed,  when  regard  is  had  to  the 
varying  situations  of  the  shareholders  as 
respects  time  of  acquisition  of  the  stock, 
length  of  holding,  variation  in  the  income 
tax  rates,  etc.,  make  it  obvious  that  some 
attempt  must  be  made  to  reach  a  solution 
of  the  difficulty. 

One  phase — perhaps  the  main  issue — is 
discussed  by  Professor  Powell  in  this  issue. 
His  keen  analysis  of  the  Macomber  case 
and  his  discussion  of  its  relation  to  the 
Hubbard  case  are  important  and  his  sug- 
gestion that  it  is  by  no  means  certain  that 
the  decision  in  the  former  destroys  the  ex- 
isting method  of  taxing  personal  service 
corporations  is,  to  say  the  least,  persuasive. 

Again  in  state  income  taxation,  the  de- 
cision in  the  New  York  case,  digested  in 
our  last  issue,  brings  sharply  to  the  front 
the  difficulties  in  taxing  the  non-resident 
or  at  least  in  securing  a  uniform  and  equal 
collection  of  such  a  tax. 

As  noted  elsewhere,  a  lower  court  in 
Alabama  has  held  the  Alabama  income  tax 
invalid  under  the  constitution  of  that  state 
upon  the  ground  that  it  is  a  property  tax 
and  is  also  discriminatory. 

The  rather  fundamental  changes  in  the 
North  Dakota  income  tax  law,  made  by  the 
recent  legislature,  and  the  repeal  by  the 
legislature  of  New  Mexico  of  the  income 
tax  laAv  of  that  state,  such  repeal  having 
been  vetoed  by  the  governor,  indicate  the 
unsettled  conditions  which  now  obtain. 

It  seems  evident  that  there  is  much  work 
to  be  done  in  adjusting  these  income  tax 
questions.  The  chaos  of  the  general  prop- 
erty tax  from  which  we  were  to  be  deliv- 
ered and  the  growing  dissatisfaction  with 
the  inheritance  tax  situation,  would  make 
it  seem  desirable  that  definite  effort  be 
made    to    prevent    the    disastrous    results 
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which  will  follow  the  adoption  of  income 
taxation  unless  some  sort  of  interstate 
agreements  are  made,  looking  towards  co- 
operation in  the  enactment  of  such  tax 
laws.  This  Association  ought  to  take  an 
active  part  in  furthering  such  a  program. 

An  example  of  what  may  be  accom- 
plished is  furnished  by  the  plan  and  scope 
of  the  recent  New  York  state  tax  confer- 
ence, described  elsewhere  herein.  It  was 
the  uniform  consensus  of  opinion  of  those 
present,  that  the  discussion  of  questions 
which  were  of  such  vital  interest  to  the 
people  of  the  states  represented,  participated 
in  by  the  qualified  and  responsible  officials 
of  those  states,  was  of  very  great  mutual 
advantage  and  interest.  The  opportunity 
thus  given,  through  direct  acquaintance 
and  contact,  to  understand  conditions  ob- 
taining in  the  different  states,  as  a  basis  for 
cooperative  action,  was  a  distinct  gain  for 
the  cause  of  interstate  comity  in  taxation. 

It  is  to  be  hoped  that  at  the  1920  na- 
tional conference  this  particular  subject 
may  be  recognized  as  one  which  should 
receive  careful  attention  and  action  on  the 
part  of  the  Association. 

A  NOTABLE  STATE  TAX  CONFERENCE 

The  ninth  annual  New  York  conference 
on  taxation  was  held  at  Utica.  March  18 
and  19,  under  the  joint  auspices  of  the 
New  York  State  Tax  Association  and  the 
State  Tax  Commission.  This  conference 
had  two  definite  purposes :  first,  to  em- 
phasize the  local  problems,  through  discus- 
sion by  local  officials,  and  second,  to  in- 
augurate an  interchange  of  ideas  between 
representatives  of  New  York  and  neigh- 
boring states,  the  need  for  this  being  em- 
phasized by  the  adoption  of  the  state  in- 
come tax  in  New  York  and  Massachusetts 
and  its  serious  consideration  in  New  Jersey 
and  Connecticut.  Both  of  these  purposes 
were  well  advanced.  The  papers  and  ad- 
dresses were  generally  deemed  of  an  un- 
usually high  class.  The  attendance  was 
large  and  the  interest  well  sustained. 

The  scope  of  the  sessions  on  local  prob- 
lems may  be  indicated  by  reference  to  the 
topics  discussed,  as  follows :  Equalization  ; 
Full  Value  Assessment ;  Consolidation  of 
Levies;  Cooperation  and  Standardization  in 
Tocal  Assessments,  and  Assessment  of  Tan- 
gible Personalty. 

That  the  second  purpose  above  referred 
to  was  substantially  accomplished  may  lie 


assumed  from  the  presence  of  such  well- 
known  and  well-qualified  speakers  as 
Messrs.  Shaw  and  Lyon  of  Massachusetts, 
State  Tax  Commissioner  Blodgett,  Judge 
Cramer  and  Professor  Fairchild  of  Con- 
necticut, Speaker  A.  N.  Pierson  of  New 
Jersey  and  A.  C.  Girdwood  of  Maryland. 
The  discussion  was  opened  by  State  Income 
Tax  Deputy  Mark  Graves,  who  gave  a 
highly  instructive  account  of  the  New 
\'ork  law,  made  particularly  enlightening 
as  Mr.  Graves  was  fresh  from  the  cam- 
]iaign  of  administration  which  had  then 
just  closed.  General  discussion  of  this 
subject  followed,  participated  in  by  the 
representatives  from  other  states  above 
named  and  by  others  in  attendance,  the 
resulting  effect  being  admittedly  of  mate- 
rial value  to  the  solution  of  the  problems 
presented. 

Similarly  witli  the  corporation  taxes,  the 
New  York  law  was  explained  by  Tax  Com- 
missioner Merrill  and  the  conference  had 
the  advantage  of  discussion  by  Mr.  Lyon, 
Director  of  corporation  taxes  of  Massa- 
rliusetts,  who  explained  points  arising  with 
re^oect  to  the  law  of  that  state. 

Other  addresses  included  A  summary 
of  tax  legislation  of  1919  by  Charles  J. 
Tobin ;  The  Problem  of  Local  Expendi- 
tures, by  W.  P.  Capes ;  The  Sources  of 
Public  Revenue  by  Kingman  Nott  Robins; 
'['he  High  Cost  of  Government  and  How 
to  Meet  It,  by  Prof.  Carl  C.  Plehn ;  Con- 
stitutional and  Statutory  Changes,  by  L. 
A.  Tanzer  ;  Inheritance  Taxes,  by  Charles 
W.  Gerstenberg  ;  Public  Utilities,  by  C.  R. 
Reeves. 

Resolutions  were  adopted,  following  the 
trend  of  the  discussion,  favoring  the  elim- 
ination of  the  exemption  feature  in  state 
and  municipal  .securities  hereafter  issued  ; 
strongly  protesting  against  the  proposal 
now  pending  in  the  legislature  and  which 
lias  been  pressed  by  the  real  estate  inter- 
ests, for  exemption  of  interest  on  mortgages 
from  income  tax ;  providing  a  committee 
to  consider  the  adoption  of  a  uniform  as- 
ses.sment  date ;  urging  the  elimination  of 
special  local  tax  legislation. 

A  chief  feature  was  the  general  discus- 
sion of  economic  conditions  and  the  fiscal 
situation  likely  to  exist  during  the  near 
future,  by  Professor  Plehn,  who  happens 
to  be  in  the  East  as  exchange  professor  at 
Columbia  and  who  very  kindly  consented 
to  participate. 
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NOTES  AND  NEWS  ITEMS 


On  March  20,  Judge  Miller  of  the  cir- 
cuit court,  in  litigation  pending  before  htm, 
held  that  the  Alabama  income  tax  law- 
was  unconstitutional ;  that  being  a  prop- 
erty tax  the  rate  exceeded  the  constitu- 
tional limit  of  65c.  per  $100;  that  it  was 
further  objectionable  because  of  discrim- 
inating features.  The  case  is  to  be  heard 
on  appeal  to  the  Supreme  Court  in  April ; 
meanwhile  the  Tax  Commission  is  ad- 
vising that  returns  be  iiled  before  April 
15,  the  date  fixed  in  the  law,  in  order  to 
prevent  penalties  in  case  the  law  is  upheld 
in  the  supreme  court. 


We  have  not  heretofore  made  mention 
of  the  important  movement  for  administra- 
tive efficiency  accomplished  at  the  last 
legislative  session  in  Idaho  by  the  adoption 
of  the  Administration  Consolidation  bill. 
This  bill  presents  a  reorganization  of  forty 
state  governmental  agencies,  which  are 
consolidated  into  nine  single-headed  de- 
partments, comprising  twenty  officers. 
Twenty-seven  of  the  agencies  were  boards ; 
the  thirteen  officers  had  assistants  and 
deputies,  and  nearly  every  agency  had  a 
secretary,  so  that  a  large  number  of  indi- 
vidual officials  were  abolished  by  the  adop- 
tion of  this  bill. 

The  Department  of  Finance  is  entrusted 
with  the  installation  of  a  uniform  system 
of  bookkeeping  and  financial  reports  for 
the  several  departments ;  supervision  of 
securities  and  depositories  ;  preparation  of 
state  budget ;  administration  of  laws  relat- 
ing to  assessment,  lev}-,  collection  and  dis- 
tribution of  taxes ;  and  investigation  of 
efficiency  of  administration  of  departments. 


Tax  Commissioner  Howe  advises  that 
no  tax  laws  were  enacted  at  the  special 
session  of  the  Kansas  legislature  which 
effected  any  change  in  the  system.  Some 
statutes  were  passed,  authorizing  increases 
in  tax  levies,  mostly  for  school  purposes, 
but  nothing  was  enacted  of  a  general 
character. 


sidered  that  they  will  receive  the  approval 
of  the  Governor : 

The  state  tax  on  poultry  is  reduced  to  10 
cents  on  each  $100,  the  same  as  live  stock. 

The  limit  of  taxation  for  school  pur- 
poses in  cities  of  the  first  class  is  increased 
to  $1.00. 

The  local  taxes  on  unmanufactured 
agricultural  products  is  limited  to  15  cents 
for  counties  and  the  same  amount  for 
towns. 

The  limit  for  graded  schools  is  increased 
to  50  cents. 

Methods  of  equalizing  re-assessments 
ordered  by  the  State  Tax  Commission  and 
appeals  from  the  same  are  provided. 

The  county  tax  commissioners  are  re- 
([uired  to  view  property  and  call  on  tax- 
payers before  assessment. 

Warehouses  are  required  to  report  prop- 
erty on  storage  and  names  of  owners. 

The  appropriation  for  expenses  of  the 
State  Tax  Commission  is  increased  from 
$50,000  to  $80,000. 

The  tax  on  whiskey  is  fixed  at  50  cents 
per  gallon  and  that  on  gasoline  at  1  cent 
per  gallon. 

Licenses  on  various  corporations  are 
provided  and  the  license  on  race  tracks 
fixed  at  $2500  per  day. 

No  laws  were  enacted  affecting  the  pres- 
ent classification  system. 

The  budget  system  of  appropriations 
provided  for  at  the  session  of  1918  was 
put  in  operation. 


Secretary  Peyton  N.  Clarke  of  the  Ken= 
tucky  Tax  Reform  Association  advises 
that  the  following  measures  w^ere  adopted 
by  the  recent  legislature  and  that  it  is  con- 


Secretary    Burtless    of    the    Michigan 

commission  writes : 

"  I  enclose  a  table  showing  a  comparison 
of  the  assessed  valuation  and  taxes  levied 
in  this  state  for  the  vears  1908,  1909,  1918 
and  1919. 

"  There  is  in  this  table  a  great  deal  of 
food  for  thought.  The  extravagant  ten- 
dencies of  modern  times  are  certainly  re- 
flected in  the  tax  levy,  and  these  tendencies 
must  soon  be  curbed  or  else  we  must  dis- 
cover new  subjects  for  taxation.  Real 
estate  cannot  much  longer  stand  the  con- 
stant increase  in  taxes,  and  it  seems  to  me 
this  table  presents  a  very  good  argimient 
for  the  adoption  of  the  model  tax  system 
recommended  by  the  National  Tax  Asso- 
ciation." 
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1908 

1909 

'1918 

1919 

Real  Estate. 

$1,283,137,283 
365,534,128 

$1,315,627,624 
371,528,073 

$3,325,943,828 
892,837,850 

$3,515,143,380 
988,837,601 

Total   .    .    . 

$1,648,671,411 

$1,687,155,697 

$4,218,781,678 

$4,503,980,981 

igo8 

1909 

1918 

1919 

State  Tax 

$4,194,333 

3,732,790 

1,071,429 

5,886,264 

2,916,817 

529,452 

270,295 

9,890,332 

1,188,220 

9,396 

$5,929,304 
4,499,690 
1,150,268 

7,186,799 

3,014,344 

741,868 

267,628 

10,791,845 

1,291,173 
6,170 

$9,109,652 
10,142,418 

2,001,632 
24,232,110 

6,226,436 

3,003,111 

752,242 

26,420,641 

3,172,579 
71,831 

$17,432,614 

County  Tax 

Township  Tax 

11,684,986 

2,101,786 

29,7>3,423 

Highway  Tax 

County  Road  Tax 

Drain  Tax 

City  Tax 

8,658,775 

5,124,191 

860,758 

31,587,226 

3,557-909 

Rejected  Tax .       

14,436 

Total  Taxes  .    .    . 
Average  Rate  .    .    . 

$29,689,328 
$18.01 

$34,879,089 

$20.67 

$85,132,652 
$20.  T  8 

$110,776,104 
$24.60 

The  constitutional  convention  of  Ne= 
braska  has  acted  at  least  tentatively  upon 
the  taxation  sections  of  the  proposed  new 
constitution.  The  committee  on  revenue 
and  taxation  has  reported  the  following 
two  sections  to  replace  similar  sections  in 
tlie  present  constitution : 

"Sec.  1.  The  necessary  revenue  of  the 
state  and  its  governmental  subdivisions 
shall  be  raised  by  taxation  in  such  manner 
as  the  legislature  may  direct ;  but  taxes 
shall  be  levied  by  valuation  uniformly  and 
proportionately  upon  all  tangible  prop- 
erty and  franchises,  and  taxes  uniform  as  to 
cla.ss  may  be  levied  by  valuation  upon  all 
other  property.  Taxes  other  than  property 
taxes  may  be  authorized  by  law.  Existing 
revenue  laws  shall  continue  in  effect  until 
changed  by  the  legislature. 

"  Sec.  2.  The  property  of  the  state  and 
its  governmental  subdivisions  shall  be 
exempt  from  taxation.  The  legislature  by 
general  law  may  exempt  property  owned 
and  used  exclusively  for  educational,  re- 
ligious, charitable  or  cemetery  purposes, 
when  not  owned  or  used  for  financial  gain 
or  profit  to  either  the  owner  or  user,  and 
property  owned  and  used  exclusively  by 
agricultural  or  horticultural  societies  when 


not  owned  or  used  for  financial  gain  or 
profit  to  either  the  owner  or  user.  House- 
hold goods  to  the  value  of  $200  to  each 
family  shall  be  exempt  from  taxation. 
The  legislature  by  general  lav,'  may  provide 
that  the  increased  value  of  land  by  reason 
of  shade  and  ornamental  trees  planted 
along  the  highway  shall  not  be  taken  into 
account  in  the  assessment  of  such  land. 
No  property  shall  be  exempt  from  taxation 
except  as  provided  in  this  section." 

The  effect  of  Section  1  is  to  continue  the 
uniform  rule  and  the  ad  valorem  method 
as  to  real  estate,  tangible  property  and 
franchises  and  to  permit  other  treatment  of 
intan gillies,  either  a  classified  property  tax 
or  an  income  tax.  The  change  in  Section  2 
is  the  exemption  of  household  goods. 

We  are  further  advised  that  the  conven- 
tion is  expected  to  report  a  proposal  for  a 
Tax  Commissioner.  Thus  Nebraska  seems 
about  to  be  freed  from  the  "  uniform 
rule "  and  to  take  a  pronounced  step 
towards  effective  administration  of  her  tax 
laws.  Already  under  existing  laws,  through 
the  newly  constituted  Department  of  Fi- 
nance, much  progress  has  ])een  made 
towards  uniformity  and  equalization  among 
the  counties. 
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Director  Asplund  of  the  New  Mexico 
Taxpayers  Association  advises  as  follows : 

"  A  special  session  of  the  Fourth  Legis- 
lature of  New  Mexico  was  held  during  the 
week  February  16-20.  The  only  subject 
referring  to  taxation  included  in  the  Gov- 
ernor's call  was  that  of  a  consideration  of 
the  state  income  tax  law  enacted  at  the 
regular  session  in  1919.  A  new  law  for 
taxing  incomes  was  proposed  but  failed  of 
passage.  Instead,  the  present  law  was  re- 
pealed, but  the  repeal  was  vetoed  by  the 
Governor,  who  felt  that  the  law  should 
stand,  in  order  that  the  validity  of  its  pro- 
visions should  be  tested  in  the  courts.  The 
legislature  made  a  step  forward  in  pro- 
viding for  a  special  tax  commission  to 
study  the  desirability  and  practicability  of 
a  sound  income  tax  law  in  its  relation  to 
the  whole  revenue  system.  In  fact,  it  is 
intended  that  this  commission  shall  form- 
ulate and  report  to  the  next  legislature  in 
1921  a  comprehensive  correlated  system  of 
taxation.  This  commission  has  been  ap- 
pointed by  the  Governor  and  will  spend 
the  next  nine  months  in  an  effort  to  devise 
such  a  system." 


Tax  Conamissioner  Lovell  of  Oregon 
advises  that  the  special  session  w^hich  con- 
vened January  12th  and  adjourned  Jan- 
uary 17th,  enacted  no  laws  affecting  tax 
matters  except  a  law  permitting  assessors 
and  their  deputies  to  administer  oaths 
authorized  by  law  to  be  taken  or  made 
relating  to  the  assessment  and  taxation  of 
property.  There  had  been  such  a  law  but 
it  was  repealed  several  years  before,  though 
not  generally  known  until  the  Supreme 
Court  decided  a  case  last  year  involving 
that  repeal. 


We  had  not  noted  until  recently  that  the 
legislature  of  Parto  Rico  enacted  a  gen- 
eral income  tax  law  in  1919,  following 
largely  the  federal  act.  This  w-as  accom- 
plished by  Act  No.  80,  Laws  1919,  ap- 
proved June  26,  1919,  which  repeals  the 
Acts  of  Congress  of  September  8,  1916  and 
October  8,  1917,  and  by  Section  1  of  Act 
No.  8  of  Porto  Rico  approved  December 
12,  1918. 


From    Chairman    Jones    of    the    South 
Carolina  commission  we  have  the  follow- 


advise  that  no  tax  legislation  was  enacted 
at  the  last  session  of  the  General  Assembly 
which  adjourned  last  week.  We  may  state, 
however,  that  we  recommended  the  pas- 
sage of  several  tax  laws,  including  an  in- 
heritance tax  law,  the  imposition  of  an 
occupation  tax,  and  a  proper  assessment  of 
securities.  A  commission  was  appointed 
by  the  Legislature  to  study  the  problems  of 
taxation  during  the  present  year  and  to 
make  a  report  to  the  General  Assembly  at 
its  next  session.  We  hope  very  much  that 
the  commission  will  be  able  to  make  some 
strong  recommendations  at  the  next  session 
which  will  no  doubt  be  adopted." 


ing: 


"  Answering   your    inquiry-,    we   beg    to 


Chairman  Eveland  of  the  South  Da- 
kota Tax  Commission  writes  as  follows : 

"  The  eighth  annual  conference  of 
County  Auditors  with  the  State  Tax  Com- 
mission was  held  at  Pierre,  March  4th  and 
5th.  Many  papers  of  interest  were  read. 
The  application  of  provisions  of  law  for 
exemption  of  dwelling  houses  occupied  bv 
the  owner  was  a  subject  covered  by  H.  L. 
Eveland,  chairman  of  the  State  Tax  Com- 
mission. Hugh  Smith,  a  member  of  the 
Tax  Commission,  explained  the  provisions 
for  exemption  on  various  classes  of  per- 
sonal property.  The  exemption  of  dwel- 
ling houses  occupied  by  the  owner  as  his 
home  and  an  exemption  on  agricultural  im- 
plements and  tools  of  a  mechanic  are  new 
laws  in  South  Dakota  and  the  results  of 
the  operation  of  these  laws  are  being 
awaited  with  much  interest. 

"  A.  C.  Bernau  read  a  paper  on  poll 
taxes,  dealing  briefly  with  the  experience 
of  other  states  in  handling  this  proposition, 
which  was  followed  by  a  lively  discussion 
by  those  present. 

"  A  very  interesting  paper  was  read  on 
the  subject  of  the  assessment  of  monev  and 
credits  containing  suggestions  for  improve- 
ment in  the  administration  of  the  new  law 
which  provides  for  a  separate  listing  of 
this  class  of  property  so  that  it  will  be 
subject  to  a  levy  of  3  mills  on  the  dollar 
instead  of  the  regular  ad  valorem  levy  to 
which  all  other  personal  property  is  sub- 
ject. South  Dakota  operated  last  year  for 
the  first  time  under  this  new  money  and 
credits  \a.w,  with  the  result  that  $110,000, 
000  were  listed  for  taxation  as  against 
$16,000,000  in  1918  under  the  provision 
for  listing  it  with  other  personal  property. 
In  1918,  9,574  persons  were  assessed  for 
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money  and  credits,  the  average  assessed 
valuation  being  $1,661.74.  In  1919,  68. 
593  persons  were  assessed  for  money  and 
credits,  the  average  being  $1,616.74. 

"  In  addition  to  the  tax  on  money  and 
credits  in  1919,  a  tax  of  approximately 
$500,000  was  collected  on  mortgages  pre- 
sented for  record  under  a  mortgage  reg- 
istry tax  law  which  became  effective  April 
1st,' 1919." 


Upon  the  recommendation  of  its  taxa- 
tion committee,  of  which  Fayette  R.  Plumb 
is  chairman  and  Charles  A.  Andrews  a 
member,  both  being  members  of  the  Na- 
tional Tax  Association,  the  National  In- 
dustrial Conference  Board  has  addressed 
the  following  letter  to  members  of   Con- 


"To  THE  Honorable  Members  of  the 
United  St.\tes  Sen.^te,  and  the 
HofSE  OF  Representatives, 
Sirs: 

The  National  Industrial  Conference  Board,  a 
federation  of  twentj'-six  of  the  most  important 
national  and  state  industrial  associations  in  the 
various  branches  of  American  industry,  compris- 
ing a  total  membership  of  over  fifty  thousand 
manufacturers  who  in  normal  times  employ  over 
seven  million  men  and  women,  begs  to  submit  for 
your  earnest  consideration  the  following  Resolu- 
tion, adopted  at  the  Board's  regular  meeting  on 
February  19th,  1920: 

RESOnTED,  That  the  National  Industrie  Con- 
ference Board  earnestly  recommends  and  urges 
that  provision  be  made  forthwith  for  the  creation 
and  appointment  by  Congress  of  a  federal  com- 
mission composed  of  authorities  in  the  field  of 
ta.xation,  including  at  least  one  official  of  the 
United  States  Treasury  Department,  but  a  major- 
ity of  whom  are  not  in  the  service  of  the  United 
States,  to  examine  the  present  internal  revenue 
laws  of  the  L'nited  .States,  relating  to  income, 
profits,  and  miscellaneous  taxes,  with  a  view  to 
repealing  or  amending  said  taxes  or  substituting 
any  other  form  or  method  of  taxation  for  anv  of 
said  taxes ;  and  that  said  commission  be  directed 
to  report  to  the  Congress  of  the  United  .States  its 
conclusions  and  recommendations,  including  drafts 
of  any  bills,  as  soon  as  may  be,  but  in  no  case 
later  than  one  year  from  the  appointment  nf  the 
Commission. 

Trusting  that  the  request  of  the  National  In- 
dustrial Conference  Board  will  be  given  the  at- 
tention which  the  importance  of  the  subject  matter 
covered  by  the  Resolution  would  warrant,  I  beg 
tn  remain 

Respectfully  yours. 

M.    W.    Al-EXANPER, 

Managing  Directory 


From   Judge   Fellows  we  have  the  fol- 
lowing account  of  the  recent  Constitutional 


Convention  of  New  Hampshire,  the  tenth 
convention  held  by  the  people  of  the  state 
of  New  Hampshire  during  the  145  years 
since  the  adoption  of  the  first  state  consti- 
tution in  1775,  which  finally  adjourned 
January  29,  1920: 

The  convention  assembled  June  5,  1918, 
organized  and  elected  as  president  Hon. 
Albert  O.  Brown,  chairman  of  the  state 
tax  commission,  and,  without  transacting 
any  affirmative  business,  tM-o  days  later  ad- 
journed subject  to  the  call  of  a  committee 
whenever  in  their  opinion  the  public  good 
required  it,  and  in  any  event  within  one 
year  after  the  conclusion  of  the  war  and 
the  establishment  of  peace. 

In  compliance  with  a  call  issued  by  the 
committee  the  convention  reassembled  Jan- 
uary 13,  1920,  and  finally  adjourned  after 
a  session  lasting  sixteen  days. 

At  the  June,  1918  session  twenty  resolu- 
tions proposing  amendments  to  the  consti- 
tution were  offered  and  but  one  was  dis- 
cu.ssed,  that  relating  to  the  taxation  of 
growing  Avood  and  timber. 

The  resolution  was  as  follows :  "  Pro- 
vided, further,  the  said  General  Court 
shall  have  full  power  and  authority  to 
specially  assess,  rate  and  tax  growing  wood 
and  timber  without  regard  to  the  rule  of 
proportion  otherwise  required  in  taxation." 

The  subject  matter  of  this  resolution 
was  vigorously  debated  during  two  days 
and  by  a  vote  of  122  to  159  the  resolution 
failed  of  adoption. 

Fifteen  additional  resolutions  were  pre- 
.sented  at  the  January  session  of  the  con- 
vention, making  thirty-five  in  all  for  both 
sessions,  but  as  many  of  them  related  to 
the  same  subject,  it  may  be  said  that  but 
seventeen  separate  propositions  were  con- 
sidered. 

Proposals  looking  to  the  initiative  and 
referendum,  amendment  of  the  constitution 
through  legislative  action,  and  abolishment 
of  the  governor's  council  were  politely 
treated  and  promptly  dismissed. 

One  enterprising  member  secured  a  hear- 
ing before  a  committee  on  a  resolution 
which  would  permit  towns  to  practicallv 
purchase  a  few  insolvent  street  railways 
now  operating  in  the  state.  An  adverse  re- 
]>ort  of  the  committee  on  this  resolution 
was  adopted  by  the  convention,  and  a  like 
fate  befell  a  resolution  which  provided  that 
tlie  name  of  a  person  in  office  should  appear 
on   the   ballot    for   the  election   of   a   sue- 
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cesser  at  the  termination  of  the  term  of 
office. 

The  measures  which  aroused  chief  inter- 
est related  to  taxation  and  representation 
in  the  house  of  representatives. 

The  "  wood  and  timber  "  resolution  ap- 
peared in  January  in  a  slightly  modified 
but  more  appealing  form  and  was  argued 
at  length  and  with  ability  on  both  sides. 
It  failed  of  adoption  on  a  division  by  a 
vote  of  95  to  137  ;  a  motion  was  made  to 
reconsider  the  latter  vote  and  notice  was 
given  that  the  motion  would  be  acted  on  in 
the  following  week  on  a  day  when  all  the 
members  might  be  in  the  hall.  This  gave 
the  members  an  opportunity  to  spend  the 
week  end  at  home  and  further  consult  with 
their  constituents.  When  the  vote  was 
taken  93  members  voted  in  favor  of  re- 
consideration and  223  members  against, 
thus  for  the  third  time  defeating  the  reso- 
lution and  pretty  effectively  putting  an 
end  to  the  claim  that  there  is  any  wide- 
spread demand  throughout  the  state  for 
any  method  of  taxation  of  wood  and  tim- 
ber other  than  at  full  value. 

The  owners  of  large  tracts  of  woodland 
did  not  appear  before  the  convention  tu 
advocate  the  adoption  of  the  resolution, 
and  the  master  of  the  state  grange  did  ap- 
pear and,  speaking  for  the  farmers,  very 
emphatically  opposed  its  adoption. 

A  resolution  was  introduced  which 
would  strike  out  of  the  constitution  the 
word  "  proportional  "  and  add  the  follow- 
ing clause,  "  the  public  charges  of  gov- 
ernment or  any  part  thereof  may  be  raised 
by  taxation.  The  subjects  of  taxation 
may  be  divided  according  to  their  kind  or 
value  into  classes  differently  taxed." 

Every  reader  of  the  Bulletin  under- 
stands the  purport  of  that  resolution.  Ft 
was  rejected  by  a  large  majority.  In  fact, 
very  little  sentiment  was  manifested  in 
favor  of  opening  wide  the  door,  as  it  was 
termed,  for  the  legislature  to  do  as  it 
might  see  fit  in  matters  of  taxation. 

The  important  feature  of  the  convention 
and  the  accomplishment  of  the  purpose  for 
which  it  was  called  was  the  adoption, 
without  opposition,  of  the  following  two 
resolutions : 

First,  "  Provided,  further,  the  said  Gen- 
eral Court  shall  have  full  power  and 
authority  to  impose  and  levy  taxes  on  in- 
comes from  whatever  source  derived,  which 
taxes  may  be  classified,  graduated  and  pro- 
gre^^sive.  with  reasonable  exemptions." 


Second.  "  Taxes  on  property  when  pass- 
ing by  will  or  inheritance  may  be  classi- 
fied, graduated  and  progressive  and  with 
reasonable  exemptions." 

The  second  resolution  was  offered  to 
solve  any  possible  doubt  as  to  the  constitu- 
tionality of  the  present  inheritance  tax 
statute  under  the  constitution  as  it  now 
reads. 

If  the  income  tax  resolution  shall  be 
ratified  by  the  people,  the  legislature  will 
be  able  to  settle  the  vexing  question  of  the 
taxation  of  intangibles  by  taxing  income 
and  exempting  principal.  In  other  words, 
there  will  remain  no  constitutional  hin- 
drance to  the  legislature  enacting  in  full 
the  Model  System  of  State  and  Local  Tax- 
ation recommended  to  the  National  Tax 
A.ssociation  by  Professor  Bullock's  com- 
mittee. 

Seven  proposed  changes  to  the  constitu- 
tion in  all  will  be  submitted  to  the  people 
for  action  at  the  biennial  election  next 
November,  including  the  two  last  above 
mentioned. 

One  provides  for  a  reduction  of  the 
house  of  representatives  to  not  exceeding 
three  hundred  and  twenty-five  members ; 
one  gives  the  governor  authority  to  veto 
any  item  or  items  in  an  appropriation  bill ; 
one  removes  the  present  limitation  of  time 
for  which  pensions  may  be  granted ;  one 
strikes  out  the  words  "  evangelical  "  and 
"  protestant "  where  they  appear  in  the 
bill  of  rights;  and  the  final  resolution  re- 
peals the  article  in  the  bill  of  rights  which 
reads,  "  no  person  who  is  conscientiously 
.scrupulous  about  the  lawfulness  of  bear- 
ing arms  shall  be  compelled  thereto,  pro- 
vided he  will  pay  an  equivalent." 

No  "  conscientious  objector "  has  ever 
been  discovered  in  the  state  but  the  article 
does  not  look  well  in  print. 

The  convention  was  conservative,  did 
all  that  it  ought  to,  and  wisely  refrained 
from  doing  many  things  that  it  ought  not 
to  have  done. 


The  New  York  legislature,  now  in  ses- 
sion, is  concerning  itself  with  many  tax 
measures,  some  of  which  have  been  sug- 
gested as  the  result  of  the  experience  in  the 
administration  of  the  new  income  tax  law. 
Four  measures  have  already  become  laws. 

Chapter  58  repeals  subdivision  3  of  sec- 
tion 362,  thus  removing  the  limitation  in 
the  original  law  upon  the  amount  of  the 
exemption  of  federal  officials. 
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Chapter  60  provides  for  disclosure  of 
returns  to  officials  of  the  federal  income 
tax  service,  provided  similar  provision  is 
made  for  inspection  of  federal  returns  by 
state  officials. 

Chapter  113  amends  section  219  of  the 
law  imposing  a  franchise  tax  on  the  net 
income  of  corporations  by  making  certain 
their  exemption  from  the  personal  prop- 
erty tax. 

Chapter  120  amends  section  352  of  the 
income  tax  law  definitely  removing  all  in- 
tangible property  from  ad  valorem  taxa- 
tion. 

Amendments,  extending  the  exemptions 
to  non-residents,  required  by  the  decision 
of  the  Supreme  Court  in  the  Yale  6^ 
Toume  case :  rearranging  the  provisions 
as  to  withholding  agents :  granting  more 
definite  credit  to  non-residents  for  taxes 
paid  in  their  home  states ;  increasing  the 
powers  of  the  comptroller:  clarifying  the 
provisions  as  to  estates  and  trusts  are  in 
process  of  completion  by  the  committees. 

The  much-abused  5%  penalty  inheri- 
tance tax  seems  likely  to  be  repealed  and 
bills  are  being  perfected  to  repeal  the  limi- 
tation on  interest  deduction  contained  in 
subdivision  2  of  section  360  and  to  provide 
for  gain  or  loss  to  be  denoted  in  case  of 
the  disposition  of  property  by  gift. 

A  bill,  evidently  scheduled  for  passage, 
provides  for  the  taxation  of  freight  car 
companies  and  another  bill  proposed  would 
permit  or  require  the  use  of  consolidated 
returns  by  affiliated  companies. 

The  anti-rent  profiteering  agitation  has 
resulted  in  a  series  of  laws  designed  to 
curb  the  practices  of  some  landlords,  but 
up  to  this  writing  the  campaign  of  the 
real-estate  owners  to  secure  exemption  from 
income  tax  of  mortgage  interest  has  been 
un.successful.  A  bill  has  been  introduced 
to  subject  interest  on  future  issues  of  state 
and  municipal  securities  to  the  income  tax. 

It  must  be  said  to  the  credit  of  the  offi- 
cials responsible,  that  the  administration  of 
the  income  tax,  which  many  looked  for- 
ward to  with  misgivings  and  with  doubt  as 
to  the  results,  has  been  accomplished  in  a 
remarkably  efficient  manner  and  with  the 
minimum  amount  of  confusion  and  dis- 
satisfaction. The  attempt  to  apply  a  state 
income  tax  to  the  complex  situation  in  New 
York   was   a  stupendous   undertaking   and 


one  which  seemed  likely  to   cause  an  ad- 
ministrative strain  of  serious  moment. 

The  result  reflects  great  credit  upon  the 
State  Comptroller  and  the  group  of  offi- 
cials directly  in  charge  of  the  law  headed 
by  Income  Tax  Director  Mark  Graves,  a 
member  of  this  Association,  from  whom  we 
learn  that  the  yield  of  the  tax  in  its  first 
year  will  run  somewhere  around  thirty 
millions. 


Lyman  A.  Baker.  Secretary  to  the  Tax 
Commissioner  of  North  Dakota,  in  giv- 
ing an  account  of  recent  legislation  in  that 
state,  mentions  a  decision  of  the  supreme 
court  rendered  March  23,  1920,  holding 
that  negotiable  instruments  of  a  non-resi- 
dent were  not  taxable  as  proA^ded  by  the 
Act  passed  at  the  regular  session  of  1919. 
Prior  to  this  decision  the  special  session 
had  re-enacted  the  law,  so  that  it  does  not 
now  apply  to  the  intangible  property  of 
non-residents. 

The  special  session  exempted  moneys 
and  credits  from  taxation,  as  the  income 
tax  law  was  deemed  a  sufficient  tax  on 
such  property.  The  income  tax  law  was 
amended  in  several  particulars.  The  elab- 
orate withholding  provisions  were  repealed, 
being  deemed  to  involve  too  much  admin- 
istrative difficulty  and  instead,  more  com- 
plete returns  of  information  are  required. 

A  license  tax  was  imposed  on  ferries 
and  motor  vehicles  and  a  gross  earnings 
tax  on  freight-line  and  car-equipment  com- 
panies. 

The  oil  tax  law  was  amended ;  semi- 
annual payment  of  real  estate  taxes  was 
provided  and  a  tax  supervisor  for  each 
judicial  district  authorized. 

Mr.  Baker  mentions  the  efficiency  of  the 
oil  tax  law  which  produces  a  large  amount 
of  revenue  and  is  easily  administered.  The 
capital  stock  tax  law  is  being  contested  on 
constitutional  grounds  by  the  railway  com- 
panies. It  is  based  upon  outstanding  stock 
and  bonds  and  the  claim  is  that  it  in  effect 
attempts  to  impose  a  tax  on  bond  issues. 
Objection  is  also  urged  to  the  mileage  basis 
of  apportionment  as  unfair.  The  yield  of 
this  tax  is  small,  amounting  to  approx- 
imately $80,000. 

It  is  thought  that  the  income  tax  will 
yield  in  the  neighborhood  of  $1,000,000. 
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THE  STOCK-DIVIDEND  DECISION  AND  THE 
CORPORATE  NONENTITY 


DOES  EISNER  V.  MACOMBER  INVALIDATE  THE  TAX  ON  STOCK- 
HOLDERS OF  PERSONAL-SERVICE  CORPORATIONS  ? 

THOMAS  REED  POWELL 


By  a  vote  of  five  to  four,  the  Supreme 
Court  decided  in  Eisner  v.  Macomber  ^ 
that  a  bona  fide  stock  dividend  is  not 
"  income "  within  the  meaning  of  that 
term  in  the  Sixteenth  Amendment.-  For 
the  majority,  Mr.  Justice  Pitney  said  that 
a  stock  dividend  gives  a  stockholder  none 
of  the  assets  of  the  corporation  but  only  a 
new  form  of  the  evidence  of  his  prior  in- 
terest therein.  There  were  two  minority 
opinions.  Mr.  Justice  Holmes,  for  himself 
and  Mr.  Justice  Day,  observed : 

"  The  known  purpose  of  this  amendment  was 
to  get  rid  of  nice  questions  as  to  what  might  be 
direct  taxes,  and  I  cannot  doubt  that  most  people 
not  lawj'ers  would  suppose  when  they  voted  for  it 
that  they  put  a  question  like  the  present  to  rest." 

Mr.  Justice  Brandeis  was  more  elaborate. 
The  substance  of  his  dissent,  in  which  Mr. 
Justice  Clarke  joined,  was  that  stock  divi- 
dends are  so  much  like  other  things  already 
held  to  be  income  that  they  should  be  put 
in  the  same  class.  He  also  referred  to  the 
duty  of  the  court  to  give  great  weight  to 
the  judgment  of  Congress. 

The  debate  between  Mr.  Justice  Pitney 
and  Mr.  Justice  Brandeis  will  be  reported 
more  in  full  in  a  later  issue.  The  present 
effort  is  confined  to  one  round  of  the  con- 
test and  its  bearing  on  another  constitu- 
tional issue  that  may  soon  ask  to  be  settled. 
It  has  been  suggested  that  Mr.  Justice  Pit- 
ney sounds  the  death-knell  of  the  present 
way  of  taxing  the  income  of  so-called 
personal-service  corporations,  by  disregard- 
ing the  corporation  and  treating  its  income 
as  that  of  the  stockholders  irrespective  of 
any  distribution  to  them.  The  idea  finds 
warrant  in  several  parts  of  the  learned 
Justice's  opinion.     Here  is  a  sample : 

1  United  States  Supreme  Court,  No.  318. — Octo- 
ber Term,  1919  (March  8,  1920),  40  Sup.  Ct.  189. 

-  "  The  Congress  shall  have  power  to  lay  and 
collect  taxes  on  incomes  from  whatever  source 
derived,  without  apportionment  among  the  sev- 
eral States,  and  without  regard  to  any  census  or 
enumeration." 


"  We  must  treat  the  corporation  as  a  substan- 
tial entity  separate  from  the  stockholder,  not  only 
because  such  is  the  practical  fact  but  because  it  is 
only  by  recognizing  such  separateness  that  any 
dividend — even  one  paid  in  money  or  property — 
can  be  regarded  as  income  of  the  stockholder." 

Such  an  affirmation,  considered  apart  from 
the  issue  to  which  it  was  directed,  might 
seem  to  show  that  the  Supreme  Court  is 
persuaded  that  Congress  in  taxing  incomes 
must  respect  to  the  full  the  so-called  sep- 
arate individuality  of  the  stockholder  and 
the  corporation  of  which  he  is  a  member. 
This  v.-ould  mean  that  stockholders  of  per- 
sonal-service corporations  may  not  be  taxed 
on  their  proportionate  interests  in  the  un- 
distributed income  of  the  corporation. 

Obviously,  however,  it  is  unseemly  to 
abstract  words  from  their  context,  disso- 
ciate them  from  their  function  in  the  situa- 
tion with  which  they  deal,  and  convert 
them  into  proclamations  of  universal  and 
unqualified  principles.  Such  an  impro- 
priety leads  only  to  confusion,  especially 
when  a  single  judicial  opinion  has  utter- 
ances which  point  in  diametrically  oppo- 
site directions.  An  instance  of  this  appears 
in  the  very  paragraph  from  which  we  have 
quoted.  For  Mr.  Justice  Pitney  begins  by 
saying : 

"  We  have  no  doubt  of  the  power  or  duty  of  a 
court  to  look  through  the  form  of  the  corporation 
and  determine  the  question  of  the  stockholder's 
right,  in  order  to  ascertain  whether  he  has  re- 
ceived income  taxable  by  Congress  without  ap- 
portionment." 

Here  is  ample  verbal  authority  for  the 
conclusion  that  Congress  may,  as  it  does, 
regard  a  personal -service  corporation  as  a 
mere  form  through  which  individuals  act. 
Mr.  Justice  Pitney,  therefore,  does  not  bar 
further  inquiry  as  to  the  constitutionality 
of  assessing  stockholders  on  the  income  of 
personal-service  corporations. 

This  inquiry  may  conveniently  start  with 
Collector  V.   Hubbard/^  decided  in    1871. 

3  12  Wall.  I. 
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The  issue  in  the  case  was  the  interpreta- 
tion of  that  part  of  section  117  of  the  Act 
of  June  30,  1864.-'   which  reads: 

'•.  .  .  and  the  gains  and  profits  of  all  companies, 
whether  incorporated  or  partnership,  other  than 
the  companies  specified  in  this  section,  shall  be 
included  in  estimating  the  annual  gains,  profits  or 
income  of  any  person  entitled  to  the  same,  whether 
diN-ided  or  otherwise." 

Hubbard  owned  stock  in  two  manufactur- 
ing corfK)rations.  He  objected  that  his  in- 
terest in  undistributed  corporate  earnings 
was  not  legally  subject  to  assessment  under 
the  statute.  The  court  disagreed  with  him. 
It  thereby  allowed  Congress  to  "  pierce 
the  veil  of  the  corporate  entity,"  and  to 
treat  the  stockholders  as  partners,  just  as 
the  present  income  tax  law  treats  stock- 
holders in  personal-service  corporations. 
Mr.  Justice  Clifford  declared  that  "  it  is 
as  competent  for  Congress  to  tax  annual 
gains  and  profits  before  they  are  divided 
among  the  holders  of  the  stock  as  after- 
wards." 

In  so  far  as  this  may  be  taken  as  a  pro- 
nouncement on  a  constitutional  issue,  it 
decreed  that  a  stockholder  cannot  object 
that  he  enjoys  no  taxable  gain  or  profit 
when  corporate  gains  or  profits  are  assessed 
to  him  rather  than  to  the  corporation.  But 
what  is  a  gain  or  profit  to  the  stockholder 
is  not  necessarily  income  received  l)y  him. 
If  in  1871  the  Supreme  Court  thought  that 
a  tax  on  gains  or  profits  was  an  indirect 
tax,  even  if  such  gains  and  profits  are  cap- 
ital rather  than  income,  then  Collector  v. 
Hubbard  may  rest  on  grounds  which  will 
not  directly  support  the  present  federal 
tax  on  stockholders  of  personal-service  cor- 
porations. For  Pollock  V.  Farmers'  Loan 
^  Trust  Co..-'  decided  in  1895,  settled 
that  a  tax  on  gains,  profits  or  income  issu- 
ing directly  out  of  property  is  a  direct  tax. 
The  Sixteenth  Amendment,  as  authorita- 
tively analyzed,®  does  not  turn  such  a  tax 
into  an  indirect  tax.  It  merely  lets  Con- 
gress levy  a  direct  tax  on  incomes  without 
apportioning  it  among  the  states  according 
to  population.  Any  other  direct  tax  than 
one  on  income  must  still  be  apportioned. 
To  sustain  the  present  tax  on  stockholders 

*■  13  Stat  223,  282. 

•'  158  U.  S.  601. 

"  Brushaber  v.  Union  Pacific  R.  R.  Co..  240  U. 
S.  I,  17-10;  Stanton  v.  Baltic  Mining  Co ,  240  U. 
S.  103,  112  et  seq.;  Peck  &=  Co.  v.  Lowe,  247  U. 

S.  165,  172-173- 


of  personal-service  corporations,  corporate 
gains  and  profits  must  not  only  be  taxable 
to  the  stockholder,  but  must  also  be  part 
of  his  income. 

Collector  v.  Hubbard  was  a  bone  of 
contention  in  Eisner  v.  Macomber.  The 
Solicitor  General  adduced  it  as  authority 
that  a  stock  dividend  is  income.  Messrs. 
Hughes  and  Murray,  for  Mrs.  Macomber, 
answered  very  properly  that  the  tax  on 
stock  dividends  did  not  disregard  the  cor- 
poration and  treat  its  income  as  that  of 
the  stockholder,  as  did  the  tax  sustained  in 
Collector  v.  Hubbard.  Had  it  done  so,  it 
would  have  assessed  stock  dividends  to  the 
recipient  only  to  the  extent  that  they  were 
tlie  fruit  of  corporate  income  earned  during 
the  taxable  year  and  after  he  had  acquired 
his  parent  stock.  It  would  also  have  re- 
frained from  taxing  that  income  to  the 
corporation.  The  tax  on  stock  dividends 
did  neither.  Instead  of  disregarding  the 
existence  of  the  corporation,  it  was  predi- 
cated thereon.  Its  theory  was  that  there 
has  been  a  transfer  from  the  corporation  to 
the  stockholder,  and  that  this  transfer 
brought  income  to  the  stockholder,  without 
regard  to  the  prior  situation.  The  consti- 
tutional issue  raised  by  the  stock-dividend 
tax  was  therefore  one  to  which  the  prin- 
ciple of  Collector  v.  Hubbard  had  no  ap- 
plication. 

Mr.  Justice  Pitney  points  this  out  when, 
in  answer  to  the  Government's  contention 
that  "  the  new  certificates  measure  the  ex- 
tent to  which  the  gains  accumulated  by  the 
corporation  have  made  him  [the  stock- 
holder] the  richer,"  he  says: 

"  In  the  first  place,  it  would  depend  upon  how 
long  he  had  held  the  stock  whether  the  stock 
dividend  indicated  the  extent  to  which  he  had 
been  enriched  b}'  the  operations  of  the  company; 
unless  he  had  held  it  throughout  such  operations 
the  measure  would  not  hold  true." 

This  was  enough  to  dispose  of  the  Gov- 
ernment's contention.  Perhaps  Mr.  Jus- 
tice Pitney  would  have  stopped  here  and 
refrained  from  emphasizing  the  reality  of 
the  corporate  entity,  liad  not  Mr.  Justice 
Brandeis  in  his  dissent  tempted  him  to 
take  a  broader  ground.  The  learned  dis- 
sentient points  out  that  "  the  law  finds  no 
difficulty  in  disregarding  the  corporate 
fiction  whenever  it  is  deemed  necessary  to 
attain  a  just  result,"  and  then  tries  to  make 
this  pertinent  to  the  issue  before  him.  He 
looks  at  the  Act  of  Congress  as  one  which, 
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instead  of  taxing  the  stockholder  on  his 
undivided  share  of  the  corporate  earnings, 
taxes  him  on  that  share  of  those  "  earnings 
which  is.  in  effect,  distributed  by  means  of 
the  dividend  paid."  This  approach  still 
leaves  the  objection  that  the  dividend  may 
come  from  corporate  earnings  accumulated 
prior  to  the  acquisition  of  an  interest  in 
the  corporation  by  the  recipient  of  the 
stock  dividend. 

Mr.  Justice  Brandeis'  effort  to  escape 
from  this  obstacle  seems  lamentably  lame. 
He  says  first : 

"  The  equivalency  of  all  dividends  representing 
profits,  whether  paid  in  cash  or  in  stock,  is  so 
complete  that  serious  question  of  the  taxability 
of  stock  dividends  would  probably  never  have 
been  made,  if  Congress  had  undertaken  to  tax 
only  those  dividends  which  represented  profits 
earned  during  the  3-ear  in  which  the  dividend  was 
paid  or  in  the  year  preceding." 

Next  he  notes  that  cash  dividends  are 
held  taxable  even  though  paid  from  assets 
possessed  by  the  corporation  prior  to  the 
effective  date  of  the  Sixteenth  Amendment.'^ 
This  rule,  he  recognizes,  "  if  indiscrim- 
inately applied  to  all  stock  dividends  rep- 
resenting profits  earned,  might,  in  view  of 
corporate  practice,  have  Avorked  consider- 
able hardship  and  have  raised  serious 
question."  But  Congress,  in  the  kindness 
of  its  heart,  "  endeavored  ...  to  guard 
against  any  serious  hardship "  by  taxing 
only  stock  "  dividends  representing  profits 
earned  since  March  1,  1913."  It  thereby 
gave  stockholders  "  notice  that  their  share 
also  in  undistributed  profits  accumulating 
thereafter  was  at  some  time  to  be  taxed  as 
income." 

This  may  do  well  enough  to  show  that 
it  would  not  be  cruel  to  tax  stock  dividends 
which  are  the  offspring  of  stock  owned  bv 
the  recipient  on  March  1,  1913.  But  the 
statute  did  not  so  limit  its  grasp.  It  did 
not  inquire  into  the  circumstances  under 
which  the  purchaser  acquired  his  parent 
stock.  It  would  hit  one  who  parted  with 
his  capital  to  buy  stock  at  a  price  based 
on  the  accumulations  soon  to  be  capitalized 
by  the  issue  of  stock  dividends.  The  hard- 
ship on  such  stockholders  would  not  be 
ameliorated  because  others  received  a 
lighter  blow.  Neither  the  statute  nor  the 
regulations  gave  stockholders  the  oppor- 
tunity to  make  the  division  which  is  essen- 

"^  Lynch  v.  Hornby,  247  U.  S.  339. 


tial  to  an  application  of  a  rule  that  what 
is  income  to  the  corporation  may  be  re- 
garded as  income  to  the  stockholder.  And 
even  such  an  opportunity  would  not  make 
the  law  one  "  disregarding  the  corporate 
fiction,"  when  that  fiction  was  adhered  to 
for  the  object  of  taxing  the  corporation 
on  income  as  it  accrued.  On  Mr.  Justice 
Brandeis'  analysis,  Congress  was  with  one 
hand  preserving  intact  the  veil  of  the  cor- 
porate entity  while  with  the  other  it  was 
rending  it  to  shreds.  It  relied  on  the  real- 
ity of  the  corporation  to  tax  it  on  its  in- 
come and  to  call  a  stock  dividend  a  trans- 
fer from  the  corporation  to  the  stock- 
holder ;  and  then  to  dismiss  doubts  as  to 
the  reality  of  the  transfer,  it  makes  a  myth 
of  the  corporation  and  thinks  of  its  accu- 
mulating profits  as  accumulating  income 
of  the  stockholder.  The  later  dividend 
adds  nothing ;  if  the  corporation  is  a  phan- 
tom, the  dividend  is  another. 

Doubtless  it  was  in  anticipation  of  the 
possibility  of  such  prestidigitation  that  the 
attorneys  for  Mrs.  Macomber  met  the  Gov- 
ernment's contention  with  the  broader  an- 
swer that  "  imdivided  corporate  profits  are 
not  income  to  the  stockholder."  To  escape 
from  Collector  v.  Hubbard  they  insisted 
that  it  "  was  dealing  with  the  mere  fact 
of  the  increment  and  did  not  deal  with  its 
nature."  Mr.  Justice  Clifford's  opinion 
lends  countenance  to  this  contention. 
After  conceding  that  for  certain  purposes 
the  stockholder  has  no  title  to  corporate 
earnings  prior  to  dividend  declared,  he 
proceeds : 

"  Grant  all  that ;  still  it  is  true  that  the  owner 
of  a  share  of  stock  in  a  corporation  holds  the 
share  with  all  its  incidents,  and  that  among  those 
incidents  is  the  right  to  receive  all  future  divi- 
dends, that  is,  his  proportional  share  of  all  profits 
not  then  diAaded. 

"  Profits  are  incident  to  the  share  to  which  the 
owner  at  once  becomes  entitled  provided  he  re- 
mains a  member  of  the  corporation  until  a  divi- 
dend is  made.  Regarded  as  an  incident  to  the 
shares,  undivided  profits  are  property  of  the 
shareholder,  and  as  such  are  the  proper  subjects 
of  sale,  gift  or  devise.  .  .  .  Congress  possesses  the 
power  to  lay  and  collect  taxes,  duties,  imposts  and 
excises,  and  it  is  as  competent  for  Congress  to  tax 
annual  gains  and  profits  before  they  are  divided 
among  the  holders  of  the  stock  as  afterwards : 
and  it  is  clear  that  Congress  did  direct  that  all 
such  gains  and  profits,  whether  divided  or  other- 
wise, should  be  included  in  estimating  the  annual 
gains,  profits  or  income  liable  to  taxation  under 
the  provisions  of  that  act.  Annual  gains  and 
profits,  whether  divided  or  not,  are  property  and, 
therefore,  are  taxable." 
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This  is  loose  language.  Its  probable 
meaning  can  best  be  guessed  at  by  having 
in  mind  what  bridge  Mr.  Justice  Clifford 
had  to  cross.  What  he  was  seeking  was  a 
sufficient  nexus  between  the  stockholder 
and  corporate  gains  or  profits  to  make 
them  taxable  to  him.  This  he  found  when 
he  discovered  that  as  an  incident  to  his 
shares  they  were  his  property.  In  saying 
this,  he  very  likely  meant  no  more  than 
that  the  lack  of  title  to  the  corporate  gains 
and  profits  was  cured  by  the  title  to  the 
shares  Avhose  value  was  enhanced  by  them. 
It  would  be  rash  to  assume  that  Mr.  Jus- 
tice Clifford,  in  calling  these  corporate 
gains  and  profits  the  property  of  the  stock- 
holder, meant  to  imply  that  they  were  not 
his  income.  Cash  dividends  are  property, 
but  they  are  also  income.  The  gains  and 
profits  taxed  to  the  stockholder  in  Collector 
v.  Hubbard  were  in  the  form  of  income 
received  by  the  corporation  during  the  tax- 
able year  in  which  the  taxpayer  owmed  his 
stock.  Mr.  Justice  Clifford  refers  to  them 
as  the  annual  gains  and  profits  of  the  cor- 
oration  wliich  might  be  included  in  esti- 
mating the  annual  "  gains,  profits  or  in- 
come "  liable  to  taxation  against  the  stock- 
holder. This  seems  conclusively  to  nega- 
tive the  idea  that  he  used  "  property  "  in 
the  sense  of  capital.  There  is  no  hint  in 
his  opinion  that  a  tax  on  the  full  value  of 
the  shares  would  be  an  indirect  tax  on 
capital  invested  in  personalty. 

The  attorneys  for  Mrs.  Macomber,  how- 
ever, imply  somewhat  vaguely  that  Mr. 
Justice  Clifford  had  "  capital "  in  mind 
when  he  said  "  property  ".  This  implica- 
tion issues  from  their  repeated  statements 
that  under  the  views  then  prevailing  the 
only  direct  taxes  were  capitation  taxes  and 
taxes  on  land,  and  their  deduction  that  by 
that  criterion  of  direct  and  indirect  taxes 
the  decision  was  unassailable.  But  we  can 
accept  both  premise  and  conclusion  with- 
out drawing  the  inference  that  Mr.  Justice 
Clifford  intended  to  sustain  the  tax  as  one 
on  capital.  For  our  present  purpose,  how- 
ever, the  fact  that  counsel  suggested  this 
implication  is  more  important  than  the 
firmness  of  its  footing.  For  it  helps  us  to 
understand  Mr.  Justice  Pitney's  comment 
on  Collector  v.  Hubbard  in  his  opinion  in 
Eisner  v.  Macomber. 

After  quoting  the  relevant  parts  of  Mr. 
Justice  Clifford's  opinion,  Mr.  Justice  Pit- 
nev  savs : 


"  In  so  far  as  this  seems  to  uphold  the  right  of 
Congress  to  tax  without  apportionment  a  stock- 
holder's interest  in  accumulated  earnings  prior  to 
dividend  declared,  it  must  be  regarded  as  over- 
ruled by  Pollock  V.  Farmers'  Loan  &'  Trust  Co., 
15S  U.  S.  601,  627,  628,  637.  Conceding  Collector 
V.  Hubbard  was  inconsistent  with  the  doctrine  of 
that  case,  because  it  sustained  a  direct  tax  upon 
property  not  apportioned  among  the  states,  the 
Government  nevertheless  insists  that  the  Sixteenth 
Amendment  removed  this  obstacle,  so  that  now 
the  Hubbard  case  is  authority  for  the  power  of 
Congress  to  levy  a  tax  on  the  stockholder's  share 
in  the  accumulated  profits  of  the  corporation 
even  before  division  by  the  declaration  of  a  divi- 
dend of  any  kind.  Manifestly  this  argument 
must  be  rejected,  since  the  Amendment  applies  to 
income  only,  and  what  is  called  the  stockholder's 
share  in  accumulated  profits  of  the  company  is 
capital,  not  income.  As  we  have  pointed  out,  a 
stockholder  has  no  individual  share  in  accumu- 
lated profits,  nor  in  any  particular  part  of  the 
assets  of  the  corporation,  prior  to  dividend  de- 
clared." 

I  have  italicized  the  word  "  accumulated  " 
in  the  four  places  in  w^hich  Mr.  Justice 
Pitney  uses  it,  in  order  to  emphasize  the 
issue  which  he  has  in  mind.  He  was  an- 
swering the  contention  of  the  Government 
that  accumulated  assets  of  the  corporation, 
no  matter  when  acquired,  were  taxable  to 
the  stockholder  as  income  even  before  any 
dividend,  and  therefore  a  fortiori  after 
such  accvunulated  assets  were  evidenced  by 
a  stock  dividend.  To  maintain  tliis,  the 
Government  adduced  Collector  v.  Hub- 
bard. But  the  actual  decision  in  that  case, 
even  if  unmodified,  does  not  support  such 
a  position.  It  did  not  deal  with  corporate 
assets  accumulated  prior  to  the  current  tax 
period  or  prior  to  the  time  when  the  indi- 
vidual stockholder  in  question  became  a 
member  of  the  corporation.  It  had  before 
it,  not  accumulated  corporate  assets,  but 
assets  accumulating  by  way  of  corporate 
income  from  business  during  the  year  for 
v/hich  the  tax  was  due. 

The  only  possible  comfort  which  the 
Government  could  extract  from  Collector 
V.  Hubbard  lay  in  the  language  of  Mr. 
Justice  Clifford's  opinion.  This  language 
would  serve  nicely  if  it  meant  that  a  tax 
on  any  property  interest  of  a  stockholder  in 
accumulated  earnings  of  a  corporation  is  a 
tax  on  income.  For  then,  thougli  the  Pol- 
lock case  made  such  an  exaction  a  direct 
tax.  the  vSixteenth  Amendment  relieved  it 
of  the  requirement  of  apportionment.  But 
it  w^as  too  apparent  that  neither  Mr.  Jus- 
tice Clifford  nor  any  one  else  ever  thought 
that  a  tax  on  corporate  stock,  as  personal 
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property,  is  a  tax  on  income.  So  the  Gov- 
ernment was  driven  to  another  theory.  It 
in  effect  adopted  its  opponent's  inference 
from  Mr.  Justice  Clifford's  use  of  "  prop- 
erty ".  This  inference  was  that  a  tax  on 
any  property  interest  in  corporate  stock  was 
an  indirect  tax,  even  though  that  interest 
was  concededly  a  capital  interest.  Such  a 
notion,  if  ever  held,  was  banished  from 
constitutional  law  by  the  Pollock  case.  As 
Mr.  Justice  Pitney  puts  it,  the  Pollock  case 
overruled  any  conception  of  a  power  in 
Congress  "  to  tax  without  apportionment 
a  stockholder's  interest  in  accumulated 
earnings  prior  to  dividend  declared."  The 
Government  concedes  this,  and  then  coun- 
ters with  the  contention  that  the  Sixteenth 
Amendment  obliterates  the  Pollock  case 
and  therefore  revives  the  Hubbard  case 
and  every  possible  inference  from  Mr.  Jus- 
tice Clifford's  opinion. 

But  our  present  doctrine  is  different  and 
has  a  different  pedigree.  The  Pollock  case 
settled  that  a  tax  on  any  property  or  in- 
come therefrom  is  a  direct  tax.  It  over- 
ruled the  Hubbard  case  if  that  case  sus- 
tained a  tax  on  income  from  capital  as  well 
as  if  it  sustained  a  tax  on  capital.  Ac- 
cording to  the  Supreme  Court,  taxes  on 
capital  or  on  income  therefrom  are  still 
direct  taxes.  The  effect  of  the  Sixteenth 
Amendment  is  to  permit  the  levy  of  such 
direct  taxes  without  apportionment  when, 
and  only  when,  they  are  taxes  on  income. 
So  the  tax  sustained  in  the  Hubbard  case 
is  no  longer  immune  from  apportionment 
if  it  was  a  tax  on  capital. 

The  objection  to  a  tax  on  capital  might 
be  concealed,  but  not  overcome,  by  refer- 
ring to  "  accumulated  profits  "  without  de- 
scribing them  further.  Mr.  Justice  Pitney 
uncovered  it  and  answered  it  by  saying 
that  "  what  is  called  the  stockholder's 
share  in  accumulated  profits  of  the  com- 
pany is  capital,  not  income."  It  is  reason- 
able to  infer  that  here  and  elsewhere  he 
means  by  "  accumulated,"  accumulated. 
He  is  thinking,  as  the  statute  and  attorneys 
for  both  sides  required  him  to  think,  of 
profits  accumulated  by  the  corporation  prior 
to  the  stockholder's  membership  therein 
and  prior  to  the  current  tax  period.  He  is 
not  thinking,  as  he  was  not  required  to 
think,  whether  profits  accumulating  day  by 
day  in  the  form  of  income  from  corporate 
transactions  may  or  may  not  be  treated  as 
accumulating    in    substance   to    the    stock- 


holder as  taxable  income  of  his  and  not 
taxable  income  of  the  corporation.  He  is 
not  implying  that  the  Pollock  case  affected 
the  authority  of  the  Hubbard  case  on  such 
a  question. 

This  question,  which  was  not  before  Mr. 
Justice  Pitney,  is  the  question  raised  by  the 
statute  taxing  stockholders  on  their  propor- 
tionate interest  in  the  income  of  personal- 
service  corporations  when  that  income  is 
not  taxed  to  the  corporation.  May  Con- 
gress disregard  the  corporation  as  a  legal 
entity  distinct  from  the  stockholders,  and 
treat  it  as  merely  a  form  through  which 
individuals  run  their  affairs,  like  an  agency 
or  a  partnership  ?  Collector  v.  Hubbard  is 
square  authority  that  the  stockholder  can- 
not urge  that  he  has  no  taxable  interest  in 
corporate  income  as  it  accrues  to  the  cor- 
poration. On  this  point  it  is  entirely  un- 
affected by  the  Pollock  case.  That  case 
said  nothing  whatever  on  the  question 
whether  the  corporate  entity  might  be  dis- 
regarded. It  held  merely  that,  in  testing 
whether  a  tax  is  direct  or  indirect,  a  tax 
on  income  must  be  considered  the  same  as 
a  tax  on  the  source  of  that  income,  and  that 
a  tax  on  personal  property  or  on  the  in- 
come therefrom  is  a  direct  tax. 

It  is  by  no  means  certain  that  the  Pol- 
lock case  would  knock  out  the  very  tax  sus- 
tained in  Collector  v.  Hubbard.  It  would 
not  have  saved  the  corporation  itself  from 
an  unapportioned  tax  on  income  from 
business  operations  as  distinct  from  income 
from  property,  provided  the  statute  was 
duly  confined  to  such  income.  So  it  is 
likely  that,  even  in  the  absence  of  the  Six- 
teenth Amendment,  a  tax  on  corporate 
earnings  from  other  sources  than  property 
would  be  held  an  indirect  tax  properly 
assessable  to  the  stockholder  rather  than  to 
the  corporation.  It  would  clearly  be  in- 
direct if  levied  on  the  corporation.  All 
that  would  prevent  it  from  being  indirect 
when  levied  on  the  stockholder  instead  of 
on  the  corporation  would  be  the  notion 
that  as  to  the  stockholder  the  gains  were 
the  fruit  of  his  stock  rather  than  of  the 
corporate  business.  But  if  you  can  treat 
the  corporation  as  only  a  form  and  identify 
the  stockholders  collectively  with  all  cor- 
porate activities,  your  obliteration  of  the 
corporation  necessarily  carries  with  it  an 
obliteration  of  the  stock. 

The  same  reasoning  applies  to  the  only 
contention  that  would  exclude  the  tax  on 
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stockholders  of  personal-service  corpora- 
tions from  the  dispensation  of  the  Sixteenth 
Amendment  that  direct  taxes  on  income 
need  not  be  apportioned.  Assume  that  a 
tax  on  the  corporation  would  be  a  direct 
tax  on  income.  Grant  that  Collector  v. 
Hubbard  deprives  the  stockholder  of  any 
objection  that  he  has  no  taxable  interest  in 
the  undivided  corporate  income.  The  only 
further  objection  is  that  a  tax  on  that  in- 
terest is  not  a  tax  on  stockholder's  income. 
It  may  be  urged  that  what  is  income  to  the 
corporation  is  not  necessarily  income  to  the 
stockholder.  The  corporation  has  received 
in  possession  the  wherewithal  to  pay  the 
tax ;  the  stockholder  has  received  nothing. 
At  first  glance  this  objection  seems  formid- 
able. It  would  be  formidable,  perhaps  in- 
surmountable, if  the  statute  posited  the 
existence  of  the  corporation  as  a  taxable 
person  and  also  the  separate  existence  of 
the  stockholder  as  another  taxable  person. 
But  the  objection  disappears  if  the  cor- 
porate entity  disappears.  If  you  are  al- 
lowed to  look  through  form  to  substance, 
provided  you  disregard  the  form  entirely, 
then  income  formally  to  the  corporation  is 
income  substantially  to  the  stockholder. 

No  new  difficulty  is  created  by  the  fact 
that  the  stockholder  does  not  get  physical 
possession  of  the  income.  The  corporation 
is  liis  designated  agent  for  receiving  his 
income  for  him.  He  may  have  entered 
into  an  arrangement  which  deprives  him  of 
full  freedom  of  control  over  that  income. 
So  he  may  when  partnership  articles  pro- 
vide that  a  moiety  of  the  annual  profits 
shall  be  reserved  for  the  use  of  the  part- 
nership business.  He  may  contract  with 
an  agent  that  the  agent  may  devote  some 
of  the  principal's  income  to  specified  pur- 
poses, such  as  the  payment  of  indebtedness. 
He  may  be  a  beneficiary  of  a  trust  and  be 
taxed  on  income  retained  by  the  fiduciary. 
In  all  these  cases  he  still  has  taxable  in- 
come, though  his  hands  are  tied  in  advance 
so  that  he  cannot  lay  hold  of  it.  It  is  hard 
to  see  how  the  situation  is  any  different  as 
to  corporate  income,  once  it  is  established 
that  a  corporation  may  be  treated  like  an 
agency  or  partnership. 

Thus,  instead  of  two  questions,  we  have 
only  one.  Can  Congress  treat  the  corpora- 
tion as  non-existent?  If  it  can,  it  follows 
that  what  is  income  to  the  corporation  is 
income  to  the  stockholder.  Collector  v. 
Hubbard,  therefore,  still  stands  as  a  pre- 


cise precedent  in  favor  of  the  present  tax 
on  stockholders  of  personal-service  corpora- 
tions. The  only  questions  are  whether  it 
should  be  overruled,  and  whether  Mr.  Jus- 
tice Pitney's  opinion  in  the  Stock  Dividend 
Case  indicates  that  the  Supreme  Court  is 
inclined  to  overrule  it. 

On  this  latter  question,  the  best  that  can 
be  done  is  to  match  Mr.  Justice  Pitney's 
affirmations  of  the  separate  individualities 
of  the  corporation  and  its  stockholders  with 
expressions  indicating  that  these  affirma- 
tions had  reference  only  to  the  issue  before 
the  court.  After  giving  definitions  of  in- 
come, Mr.  Justice  Pitney  inquires:  "Can 
a  stock  dividend,  considering  its  essential 
character,  be  brought  w-ithin  the  defini- 
tion?"    He  then  proceeds: 

"  To  answer  this,  regard  must  be  had  to  the 
nature  of  a  corporation  and  the  stockholder's  rela- 
tion to  it.  We  refer,  of  course,  to  a  corporation 
such  as  the  one  in  the  case  at  bar,  organized  for 
profit,  and  having  a  capital  stock  divided  into 
shares  to  which  a  nominal  or  par  value  is  at- 
tached." 

The  corporation  in  the  case  at  bar  was  the 
Standard  Oil  Company  of  California.  It 
was  quite  different  from  a  corporation 
which  owns  little  or  no  fixed  assets,  whose 
business  is  not  the  production  and  sale  of 
physical  commodities,  whose  activities  are 
participated  in  by  all  of  the  stockholders 
and  depend  for  success  upon  their  indi- 
vidual abilities  or  reputations.  The  Stand- 
ard Oil  Company  is  no  mere  device  by 
which  individuals  pool  the  income  aspect 
of  their  personal,  daily  activities.  It  differs 
so  fundamentally  from  a  personal -service 
corporation  that  remarks  about  its  nature 
and  the  stockholder's  relation  to  it  are  in 
many  respects  inapplicable  to  personal- 
service  corporations. 

These  substantial  dissimilarities  are  of 
course  accompanied  by  formal  similarities. 
It  can  be  said  of  both  that  "  short  of  liqui- 
dation, or  until  dividend  declared,"  the 
stockholder  "  has  no  right  to  withdraw 
any  part  of  either  capital  or  profits  from 
the  common  enterprise  "  ;  that  his  interest 
is  not  that  "  of  an  owner,  since  the  cor- 
poration has  full  title,  legal  and  equitable, 
to  the  whole " ;  and  that  "  if  he  desires 
to  dissociate  himself  from  the  company  he 
can  do  so  only  by  disposing  of  his  stock." 
But  these  formal  aspects  are  not  very  im- 
]jortant  in  personal-service  corporations, 
v.liere  individuals  merelv  unite  in  the  sale 
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of  their  labor.  And  it  would  he  almost 
wholly  untrue  to  say  of  a  personal-service 
corporation  what  Mr.  Justice  Pitney  says 
'  of  the  kind  of  corporation  he  is  consider- 
ing, when  he  tells  us  : 

"  Often,  especially  in  a  growing  business,  only  a 
part,  sometimes  a  small  part,  of  the  year's  profits 
is  in  property  capable  of  division ;  the  remainder 
having  been  absorbed  in  the  acquisition  of  in- 
creased plant,  equipment,  stock  in  trade,  or  ac- 
counts receivable,  or  in  decrease  of  outstanding 
liabilities." 

Mr.  Justice  Pitney  certainly  would  not 
analyze  a  personal-service  corporation  as 
he  analyzed  the  Standard  Oil  Company. 
Therefore  his  discussion  should  be  regarded 
as  having  no  reference  to  personal-service 
corporations. 

The  most  striking  statement  as  to  the 
relations  between  a  corporation  and  its 
stockholders  follows  a  sentence,  already 
quoted,  which  recognizes  the  power  and 
duty  of  the  court  to  look  through  the  form 
of  the  corporation  on  proper  occasions. 
Mr.  Justice  Pitney  looks  through  and 
brings  back  this  report : 

"  But,  looking  through  the  form,  we  cannot  dis- 
regard the  essential  truth  disclosed ;  ignore  the 
substantial  difference  between  corporation  and 
stockholder ;  treat  the  entire  organization  as  un- 
real ;  look  upon  the  stockholders  as  partners 
when  they  are  not  such ;  treat  them  as  having  in 
equity  a  right  to  the  partition  of  the  corporate 
assets,  when  they  have  none  ;  and  indulge  in  the 
fiction  that  they  have  received  a  realized  share  of 
the  profits  of  the  company  which  in  truth  they 
have  neither  received  nor  realized." 

Obviously  the  Supreme  Court  could  not 
treat  the  stockholders  of  the  Standard  Oil 
Company  as  partners,  when  the  tax  on 
stock  dividends  treated  them  as  stockhold- 
ers. It  could  not  treat  the  entire  organ- 
ization as  unreal,  when  Congress  taxed  it. 
It  could  not  disregard  the  difference  be- 
tween the  corporation  and  the  stockholder 
when  Congress  made  that  difference  the 
basis  of  taxing  an  alleged  transfer  from 
one  to  the  other.  As  Mr.  Justice  Pitnev 
proceeds  to  point  out,  it  is  only  by  recog- 
nizing the  separateness  of  the  corporation 
and  the  stockholder  "  that  any  dividend — 
even  one  paid  in  money  or  property — can 
be  regarded  as  income  of  the  stockholder." 
His  whole  discussion  bears  on  the  taxabil- 
ity of  a  dividend.  When  such  is  the  issue, 
of  course  the  existence  and  separate  indi- 
viduality of  the  corporation  are  parts  of 
the    "  essential    truth ".      But    we   should 


not  infer  from  any  generality  of  Mr.  Jus- 
tice Pitney's  language  that  he  thought  he 
had  discerned  not  only  the  essential  truth 
in  the  particular  situation  before  him,  but 
some  universal  essential  truth. 

The  illegitimacy  of  such  an  inference  is 
apparent  from  the  concluding  sentence  of 
the  paragraph  from  which  we  have  been 
quoting.  No  advocate  of  the  taxation  of 
stockholders  on  income  of  personal-service 
corporations  will  fear  the  effect  of  this: 
"Did  we  regard  corporation  and  stock- 
holders as  altogether  identical,  there  would 
be  no  income  except  as  the  corporation 
acquired  it."  And  note  the  words  in  italics 
in  what  follows: 

".  .  .  and  while  this  would  be  taxable  against  the 
corporation  as  income  under  appropriate  provis- 
ions of  law,  the  individual  stockholders  could  not 
be  separately  and  additionally  taxed  with  respect 
to  their  several  shares  when  divided,  since  if 
there  were  entire  identity  between  them  and  the 
company  they  could  not  be  regarded  as  receiving 
anything  from  it,  any  more  than  if  one's  money 
were  to  be  removed  from  one  pocket  to  the 
other." 

By  saying  that  the  stockholders  could  not 
be  "  separately  and  additionally  taxed," 
does  not  the  learned  justice  have  in  mind 
the  precise  point  that  they  may  be  taxed 
separately  on  corporate  income  if  that  tax 
is  not  in  addition  to  one  imposed  on  the 
corporation?  Such  a  tax  would  not  be 
one  on  the  removal  of  money  from  one 
pocket  to  the  other.  It  would  treat  the 
corporate  treasury  as  the  only  pocket  of 
the  stockholder. 

Here  endeth  the  exegesis.  It  cannot 
claim  conclusiveness.  Some  of  it  may  be 
strained.  But  it  has  in  its  favor  the  pre- 
sumption against  isolating  sentences  from 
their  setting.  It  is  strongly  supported  by 
the  unqualified  recognition  of  the  power 
and  duty  of  a  court  to  look  through  the 
form  of  the  corporation  to  determine 
whether  the  stockholder  has  received  in- 
come taxable  without  apportionment.  It 
saves  the  opinion  from  the  charge  of  obiter 
dictum.     It  is  reinforced  by  common  sense. 

The  final  question  is  whether  Collector 
V.  Hubbard  should  be  overruled.  The  only 
difference  between  the  tax  there  applied 
and  the  one  now  in  force  is  that  the  present 
surtaxes  on  individual  incomes  mount 
higher  than  the  progressive  rates  of  the 
Act  of  1864.  Such  differences  in  rates  do 
not   ordinarily  aft'ect   constitutional  issues. 
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Yet  the  high  surtaxes  would  be  pretty 
rough  on  persons  taxed  on  corporate  income 
which  they  had  no  effective  means  of  get- 
ting hold  of.  The  possibility  of  such 
liardship  was  present  in  the  tax  on  stock 
dividends.  It  was  referred  to  by  Mr.  Jus- 
tice Brandeis  and  confessedly  influenced 
the  majority.  If  Congress  should  treat 
stockholders  generally  as  it  treats  stock- 
holders of  personal-service  corporations, 
there  might  be  question  whether  the  threat- 
ened hardship  should  not  be  prevented  by 
saying  that  the  corporate  entity  could  not 
be  disregarded  so  as  to  impose  oppressive 
burdens.  Such  a  question  is  not  likely  to 
arise.  It  is  too  convenient  for  the  most 
part  to  treat  the  corporation  and  its  stock- 
holders as  separate  one  from  another.  Per- 
sonal-service corporations  stand  in  a  special 
class.  Even  if  Collector  v.  Hubbard 
should  not  be  followed  generally,  it  should 
still  control  the  precise  question  under  con- 
sideration. 

A  number  of  the  differentiating  charac- 
teristics of  personal-service  corporations 
have  already  been  suggested.  There  is  no 
reason  why  they  should  refrain  from  dis- 
tributing all,  or  nearly  all,  of  their  earn- 
ings. Each  individual  member  has  con- 
tinued control  over  his  major  contribution 
to  the  corporation  and  its  activities,  a  con- 
trol that  must  be  quite  as  effective  as  his 
right  to  partition  of  partnership  assets. 
What  each  contributes  is  not  parted  with 
in  a  lump,  as  in  the  case  of  the  ordinary 
corporation.  The  contribution  is  mainly 
in  the  recurring  day's  work.  If  the  cor- 
poration reserves  any  considerable  part  of 
the  fruits  of  the  labor  of  its  members,  it 
must  usually  be  because  all  the  members 
desire  it.  The  mere  fact  that  the  states 
permit  such  anomalous  corporations  should 
not  deprive  the  United  States  of  the  power 


lo  look  through  the  form  to  the  fact.  If 
Congress  disregards  the  form  when  it  ex- 
cludes such  corporations  from  the  excess- 
profits  tax,  it  should  be  allowed  to  dis- 
regard the  form  to  tax  the  stockholders  as 
though  they  were  partners. 

No  technical  dii^culties  stand  in  the  way 
of  piercing  the  veil  of  the  corporate  entity. 
A  court  readily  does  it  whenever  it  thinks 
it  is  a  good  thing  to  do.  The  technical 
objections  are  brushed  aside  by  being 
brushed  aside.  In  Bank  of  California  v. 
Richardson,^  decided  in  1919,  the  Supreme 
Court  disregarded  the  distinction  between 
the  property  of  a  stockholder  in  his  stock 
and  that  of  the  corporation  in  the  assets 
which  gave  that  stock  value,  and  held  that 
a  stockholder  in  a  national  bank  can  deduct 
from  the  assessment  of  his  stock  that  part 
of  its  value  contributed  by  the  stock  of 
another  national  bank  owned  by  the  cor- 
poration of  which  he  is  a  member.  If  the 
Supreme  Court  can  so  easily  smash  a  form 
to  hold  a  state  tax  unconstitutional,  it  can 
as  easily  smash  a  form  to  sustain  the 
present  federal  tax  on  stockholders  of  per- 
sonal-service corporations.  It  is  hard  to 
find  any  good  reason  why  it  should  not 
do  so. 


^  248  U.  S.  476.  See  also  Southern  Pacific  Co. 
V.  Lowe,  247  U.  S.  330,  in  which  it  was  held  that 
a  transfer  which  in  form  was  a  dividend  by  one 
corporation  to  another  would  not  be  regarded  as 
within  the  intent  of  "  income  "  as  used  by  Con- 
gress, when  the  two  corporations  were  in  sub- 
stance identical.  Mr.  Justice  Pitney  said:  "While 
the  two  corporations  were  separate  legal  entities, 
yet  in  fact,  and  for  all  practical  purposes,  they 
were  merged,  the  former  being  but  a  part  of  the 
latter,  acting  merely  as  its  agent  and  subject  in 
all  things  to  its  proper  direction  and  control"  It 
seems  to  be  as  an  additional  and  independent 
ground  that  the  court  adduces  the  fact  that  the 
funds  transferred  according  to  the  books  were 
already  in  the  possession  of  the  parent  corpora- 
lion. 


THE  STOCK  DIVIDEND  DECISION 


FRED  ROGERS  FAIRCHILD 
Professor  of  Political  Kcnnomy,  Vale  University 


In  my  opinion,  there  has  seldom  been  a 
case  before  the  Supreme  Court  in  which  the 
economic  issues  were  so  clear  and  simple. 
I  do  not  wish  to  discuss  the  legal  question, 
except  to  offer  the  pa.ssing  suggestion  that 
a  decision  which  is  so  sound  economically 


can  hardly  be  bad  law;  or  if  so,  so  much 
the  worse  for  the  law. 

The  whole  controversy  over  the  taxation 
of  stock  dividends  has  turned  upon  the 
definition  of  the  term  "  income ".  It  is 
hardly  necessary  to  point  out  that  this  un- 
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usual  interest  in  the  exact  meaning  of  an 
economic  concept  would  scarcely  have 
arisen  except  for  the  constitutional  restric- 
tion upon  direct  taxes  imposed  by  the  fed- 
eral government.  The  rule  that  direct 
taxes,  if  laid  at  all,  must  be  apportioned 
among  the  states  according  to  their  popu- 
lation requires  a  distribution  of  the  burden 
so  flagrantly  unjust  that  Congress  has 
never  succeeded  in  raising  any  important 
revenue  from  direct  taxation.  Several  at- 
tempts, beginning  almost  immediately  after 
the  adoption  of  the  constitution  and  ter- 
minating at  the  time  of  the  Civil  War, 
have  demonstrated  the  futility  of  direct 
taxation  apportioned  according  to  the  con- 
stitutional rule.  It  is  quite  safe  to  say 
that  so  long  as  this  rule  prevails,  the  United 
States  Government  is  precluded  from  the 
use  of  direct  taxes  in  any  form. 

The  definition  of  the  term  "  direct  tax  " 
tlius  became  important.  It  has  been  pretty 
well  established  that,  in  their  use  of  the 
term,  the  framers  of  the  constitution  had 
in  mind  only  capitation  taxes  and  taxes 
upon  land.  This  is  a  much  narrower  defi- 
nition than  that  generally  accepted  by 
economists,  but  it  was  pretty  closely  ad- 
hered to  by  the  Supreme  Court  in  various 
cases  brought  before  it  until  the  famous 
decision  of  1894  {Pollock  v.  Farmers' 
Loan  and  Trust  Co.),  which  held  that 
taxes  on  certain  important  forms  of  income 
were  direct.  Economists  today  generally 
regard  the  income  tax  as  a  direct  tax, 
though  few  of  them  would  accept  the 
labored  reasoning  by  which  the  Supreme 
Court  in  1894  sought  to  bring  its  decision 
into  harmony  with  the  restricted  idea  of 
direct  taxation  as  understood  by  the  fram- 
ers of  the  constitution,  while  reversing  its 
own  decision  in  the  case  of  the  Civil  War 
income  tax  {Springer  v.  United  States). 

An  income  tax  apportioned  among  the 
states  on  the  basis  of  population  would  be 
such  a  grotesque  travesty  that  the  decision 
of  1894  practically  forbade  the  taxation  of 
incomes  by  the  federal  government.  But 
the  modern  trend  toward  income  taxation, 
in  which  America  was  lagging  behind  the 
rest  of  the  world,  was  too  strong  to  be 
withstood.  The  outcome  was,  not  a  new 
judicial  definition  of  direct  taxation,  but  a 
constitutional  amendment  giving  Congress 
the  power  to  tax  "  incomes,  from  whatever 
source  derived."  without  the  necessity  of 
apportionment  among  the  states  according 
to  population. 


The  Sixteenth  Amendment  transferred 
the  battle-ground  of  terminology  from  the 
definition  of  "  direct  tax "  to  the  defini- 
tion of  "  income  ".  The  legal  meaning 
of  this  term  becomes  of  the  utmost  impor- 
tance. For  now  Congress  may  impose, 
without  regard  to  the  rule  of  apportion- 
ment, taxes  which  would  undoubtedly  be 
declared  direct,  provided  the  object  of 
such  taxation  be  "  income  ".  Hence  the 
great  interest  attached  to  the  question:  "  Is 
the  stock  dividend  income?" 

In  two  previous  issues  of  the  Bulletin  ^ 
1  have  undertaken  to  set  forth  the  eco- 
nomic character  of  the  stock  dividend. 
This  statement  of  the  economic  principle 
involved  has,  I  think,  successfully  with- 
stood attack  and  received  general  accept- 
ance.- 

In  the  two  cases  {Toume  v.  Eisner,  and 
Eisner  v.  Macomber)  in  which  the  Supreme 
Court  has  now  passed  upon  the  definition 
of  the  term  "  income  ",  the  decisions  con- 
form perfectly  to  the  economic  concept  of 
income,  as  I  have  previously  stated  it.  Jus- 
tice Pitney's  opinion  is  a  masterpiece  of 
clear  reasoning  upon  matters  of  economic 
principle.  Everyone  interested  in  the  sub- 
ject ought  to  read  his  opinion  from  begin- 
ning to  end.  The  criLx  of  the  whole  matter 
lies  in  the  unavoidable  fact  that  a  stock 
dividend  takes  nothing  from  the  corpora- 
tion and  gives  to  the  stockholder  nothing 
that  he  did  not  already  have.  The  balance 
sheet  of  the  corporation  shows  absolutely 
no  change  on  the  asset  side.  On  the  liabil- 
ity side  there  is  only  the  transfer  of  a  cer- 
tain amount  from  "  surplus  "  to  "  capital  " 
account,  both  accounts  representing  the 
equity  of  the  stockholders,  which  equity 
cannot  be  either  increased  or  decreased  by 
such  transfer.  On  the  other  hand,  the  cash 
dividend  (or  in  fact  a  dividend  paid  in 
any  property  taken  from  the  corporation's 
assets)  takes  something  from  the  corpora- 
tion and  gives  it  to  the  stockholder.  The 
stockholder  in  this  case  has  received  in- 
come from  the  corporation.  In  the  case  of 
the  stock  dividend  he  has  received  no  in- 
come ;  the  transaction  has  involved  merely 
the  form  of  his  capital. 

This  analysis  rests  upon  the  fact  that 
the  corporation  is  an  entity  separate  from 

1  April,  1918,  p.   161 ;  June,  1918,  p.  243. 

2  In  particular  I  am  gratified  to  have  Professor 
Seligman  in  a  recent  article  adopt  completely  my 
statement  of  the  case.  {American  Economic  Re- 
view, Sept.  1919,  p.  517.) 
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the  shareholders,  and  nothing  but  con- 
fusion can  come  from  failure  to  recognize 
the  independent  entity  of  the  corporation. 
It  is  clearly  recognized  in  the  science  of 
economics,  and  it  is  gratifying  to  find  in 
Justice  Pitney's  opinion  this  clear  state- 
ment of  the  matter  from  the  legal  side: 
"  But  lookmg  through  the  form,  we  can- 
not disregard  the  essential  truth  disclosed ; 
ignore  the  substantial  difference  between 
corporation  and  stockholder ;  treat  the  en- 
tire organization  as  unreal ;  look  upon 
stockholders  as  partners,  when  they  are 
not  such ;  treat  them  as  having  in  equity  a 
right  to  a  partition  of  the  corporate  assets, 
when  they  have  none;  and  indulge  the 
fiction  that  they  have  received  and  realized 
a  share  of  the  profits  of  the  company  which 
in  truth  they  have  neither  received  nor 
realized.  We  must  treat  the  corporation 
as  a  substantial  entity  separate  from  the 
stockholder,  not  only  because  such  is  the 
practical  fact  but  because  it  is  only  by 
recognizing  such  separateness  that  any 
dividend — even  one  paid  in  money  or  prop- 
erty —  can  be  regarded  as  income  to  the 
stockholder." 

Between  the  individual  engaged  in  busi- 
ness for  himself  and  the  corporation,  we 
have  various  intermediate  forms ;  such  as 
the  partnership,  the  joint-stock  company, 
and  the  personal-service  corporation. 
Though  the  economic  characteristics  of 
these  several  types  of  business  organization 
are  clear  enough,  it  is  not  always  easy  to 
draw  sharp  lines  of  distinction  between 
them.  The  law,  for  various  purposes,  re- 
quires that  such  lines  be  drawn,  and  thev 
must  necessarily  be  .somewhat  arbitrary. 
This  offers  no  excuse,  however,  for  seek- 
ing, as  does  Ju.stice  Brandeis  in  his  dis- 
senting opinion,  to  cloud  the  distinction 
between  the  corporation  and  its  stockhold- 
ers by  means  of  the  analogy  of  the  part- 
nership. 

In  general,  I  am  unable  to  see  that  Jus- 
tice Brandeis,  in  his  long  opinion,  has  set 
forth  anything  to  weaken  the  argument  of 
the  majority  opinion.  He  seeks  to  estab- 
lish an  identity  between  the  stock  dividend 
and  the  arrangement  by  which  a  corpora- 
tion issues  a  cash  dividend  and  at  the  same 
time  gives  its  stockholders  the  right  to  sub- 
scribe pro  rata  for  a  new  issue  of  stock  to 
the  amount  of  the  cash  dividend.  Ob- 
viously these  transactions  are  not  identical 
and   Justice   Pitney  disposes  of  the  point 


with  suitable  brevity.  Justice  Brandeis  is 
hardly  convincing  when  he  quotes  as  his 
authority  the  chance  phrase  of  a  newspaper 
reporter  and  then  proceeds  to  beg  the 
question  in  these  words :  "  It  is  conceded 
that  if  the  stock  dividend  paid  to  Mrs. 
Macomber  had  been  made  by  the  more 
complicated  method  pursued  by  the  Stand- 
ard Oil  Company  of  Kentucky,  that  is, 
issuing  rights  to  take  new  stock  pro  rata 
and  paying  to  each  stockholder  simultan- 
eously a  dividend  in  cash  sufficient  to  en- 
able him  to  pay  for  his  pro  rata  of  new 
stock  to  be  purchased  .  .  ." 

Justice  Brandeis  also  fails  to  make  his 
point  when  he  cites  the  various  kinds  of 
property  in  which  a  dividend  may  conceiv- 
ably be  paid.  So  far  as  the  economic  prin- 
ciple in  question  is  concerned,  all  such 
cases  resolve  themselves  into  the  simple 
question :  Has  something  been  taken  from 
the  corporation's  assets  and  given  to  the 
stockholders?  If  so,  the  stockholder  has 
received  income ;  if  not,  he  has  not  re- 
ceived income.  The  extreme  case  where  a 
corporation  pays  a  dividend  in  its  own 
bonds,  issued  for  the  purpose,  presents  a 
real  difficulty.  In  strict  economic  theory  I 
should  say  that  this  is  purely  a  capital 
transaction  and  that,  while  changing  in 
part  the  relation  between  the  stockholders 
and  the  corporation  (making  them  now 
also  bondholders),  it  does  not  involve  any 
income  to  the  stockholders.  But  the  dis- 
tinction between  stockholders  and  bond- 
holders is  of  less  weight  in  economic  theory 
than  it  is  legally,  and  I  can  readily  under- 
stand that  the  law  may  have  to  draw  a 
sharp  line  between  a  dividend  paid  in 
bonds  and  the  stock  dividend.  There  is 
ample  foundation  for  the  legal  distinction. 
In  both  cases,  it  is  true,  the  total  assets  of 
the  corporation  have  not  been  reduced,  but 
the  dividend  paid  in  bonds  reduces  the  net 
assets,  which  represent  the  stockholders' 
equity  in  the  corporation,  by  the  amount 
of  the  bond  issue,  which  necessitated  a  cor- 
responding reduction  in  the  surplus.  A 
share  of  stock  in  the  corporation  represents 
a  less  value  tlian  before,  and  while  in  this 
case  the  stockholders  and  bondholders  are 
tlie  same  persons,  it  will  not  do  to  overlook 
the  real  difference  between  bonds  and 
stocks.  The  stockholders,  as  stockholders, 
may  be  said  to  have  received  income  from 
the  corporation.  Thus  understood,  the  case 
presents  no  difficulty.     On  the  other  hand, 
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if  we  regard  the  dividend  paid  in  bonds  as 
only  a  capital  transaction,  it  simply  follows 
that  the  law  has  been  unable  to  adhere  in 
this  particular  to  the  economic  notion  of 
the  fundamental  similarity  of  stockholders 
and  bondholders.  In  neither  case  is  there 
anything  to  give  more  than  superficial  color 
to  the  claim  that  the  stock  dividend  is  in- 
come. 

Perhaps  what  now  most  needs  to  be 
cleared  up  is  the  question:  Does  the  de- 
cision permit  large-scale  tax  evasion  by 
the  use  of  the  stock  dividend?  The  dema- 
gogic outcries  of  yellow  journalism  to  the 
effect  that  the  rich  have  now  a  way  to 
evade  taxes  and  that  hereafter  only  the 
poor  will  bear  the  burdens  of  government 
scarcely  deserve  serious  attention.  But 
there  does  appear  to  be  among  thoughtful 
people  some  notion  that  the  Supreme  Court 
has  opened  a  door  through  which  certain 
favored  ones  may  evade  their  share  of  tax- 
ation. 

Now,  it  is  obvious  that  there  can  be  no 
evasion  of  the  mco?ne  tax  by  means  of  the 
stock  dividend,  once  it  is  admitted  that  the 
stock  dividend  is  not  income.  But  there  is 
a  broader  question,  which  troubles  some. 
Is  the  principle  of  the  income  tax  fairly 
and  equitably  carried  out,  if  stock  divi- 
dends may  be  declared  and  received  free 
from  tax?  Is  it  not  possible  to  escape 
one's  fair  share  of  taxation  by  the  mere 
expedient  of  not  declaring  cash  dividends 
(which  would  have  to  pay  income  tax), 
while  ■  distributing  the  accumulating  sur- 
plus in  the  form  of  tax-free  stock  divi- 
dends. 

There  is  a  double  confusion  here.  In 
the  first  place,  it  must  be  repeated  that  the 
stock  dividend  "  distributes "  nothing  to 
the  stockholder.  It  merely  "  capitalizes 
the  surplus."  He  has  more  shares  of 
stock,  but  they  represent  exactly  the  same 
equity  in  the  corporation  as  before.  He 
has  received  no  income.  And  if  the  spirit 
of  the  income  tax  is  to  tax  incomes,  he  has 
not  evaded  either  the  letter  or  the  spirit  of 
the  law.  Moreover,  it  should  be  clear  that 
he  would  have  "  evaded  "  the  tax  just  as 
successfully  if  no  stock  dividend  had  been 
declared  and  the  surplus  simply  allowed  to 
accumulate.  He  would  be  in  exactly  the 
same  position  in  either  case,  and  in  neither 
case  would  he  pay  a  tax.    Still  again,  there 


are  corporations  where  stock  has  no  par 
value.  In  such  cases  there  is  no  necessity 
of  having  a  "  surplus  "  account.  Accumu- 
lations automatically  increase  the  "  cap- 
ital "  without  the  necessity  of  declaring 
stock  dividends.  All  of  these  cases  pre- 
sent exactly  the  same  principle,  and  when 
once  this  is  grasped,  it  should  be  clear 
that  the  failure  to  pay  a  tax  in  the  one  case 
where  a  stock  dividend  has  been  used  to 
capitalize  the  surplus  does  not  involve  any 
tax  evasion. 

But  the  more  fundamental  error  comes 
from  confusing  taxation  of  income  with 
taxation  of  growth  of  capital.  Econom- 
ically increase  in  capital  is  not  income.  It 
is  therefore  quite  right  that  it  should  not 
l)e  subjected  to  an  income  tax.  On  the 
whole  our  law,  as  now  interpreted,  is  log- 
ical in  this  matter.  But,  it  may  be  said, 
ought  we  not  to  tax  in  some  way  the 
growth  of  capital?  On  this  question  there 
is  room  for  difference  of  opinion.  I  am 
myself  a  strong  believer  in  the  principle  of 
the  income  tax  and  would  in  general  re- 
gard the  taxation  of  capital  growth  as  a 
mistake.  Space  forbids  any  adequate  dis- 
cussion of  this  question  in  the  present 
article. 

In  any  event,  the  point  is  irrelevant  to 
the  question  of  taxing  the  stock  dividend. 
For  if  what  we  want  is  to  tax  growth  of 
capital,  how  can  we  justify  the  singling-out 
of  only  those  corporations  which  have  de- 
clared stock  dividends  for  a  tax  which  is 
not  collected  from  others  whose  corres- 
ponding accumulations  have  been  allowed 
to  remain  as  surplus?  Let  it  be  remem- 
l)ered  that  the  stock  dividend  is  a  mere 
bookkeeping  change  in  the  capital  account. 
The  growth  of  capital  was  already  there, 
and  it  should  be  either  taxed  or  not  taxed 
regardless  of  whether  it  appears  as  "  cap- 
ital "  or  "  surplus  "  on  the  balance  sheet 
of  the  corporation.  I  am,  of  course,  not 
unaware  of  the  fact  that  a  tax  on  growth 
of  capital  would  undoubtedly  be  held  to 
be  a  direct  tax  and  so  is  practically  out  of 
the  question.  The  argument  that  we 
should,  therefore,  try  to  tax  stock  dividends 
as  income,  and  so  seize  upon  the  growth  of 
capital  of  some  corporations  even  though 
we  canont  reach  them  all,  deserves  no 
serious  reply. 
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ACCOUNTING  FEATURES  OF  THE  STOCK 
DIVIDEND  DECISION 


A.    M.   SAKOLSKl 


The  majority  opinion  in  this  case  is 
peculiarly  interesting  from  the  accountant's 
point  of  view  in  that  it  is  a  manifest  en- 
deavor to  harmonize  the  legal  and  account- 
ing view  of  profit  and  income.  This  is  a 
departure  in  a  way  from  previous  decisions 
in  that  at  one  time  the  Supreme  Court  (see 
Eyster  v.  Centennial  Board  of  Finance^  94 
U.  S.,  p.  503)  decided  that  profits,  and 
presumably  income,  were  merely  excess  of 
receipts  over  expenditures  with  no  consid- 
eration as  to  either  theoretical  accruals  of 
either  income  or  expense.  Moreover,  it  is 
a  matter  of  conmion  knowledge  that  in  tax 
legislation  of  both  the  states  and  the  fed- 
eral government  there  has  been  an  utter 
disregard  for  the  proper  use  of  accounting 
terminology,  so  that  in  the  income  tax  laws 
of  recent  years  the  definitions  of  "  gross 
earnings  ",  "  profits  ",  "  income  ",  "  rev- 
enue ",  "  capital ",  etc.  are  frequently  ap- 
plied in  taxation  in  a  sense  differing  from 
the  meaning  ordinarily  attached  thereto  by 
accountants.  This  was  particularly  the 
case  in  the  first  federal  corporation  tax 
law  enacted  in  1910.^ 

Justice  Pitney  makes  it  plain  in  his  de- 
cision that  both  according  to  accounting 
practice  and  in  line  with  the  Sixteenth 
Amendment  of  the  Constitution,  nothing 
should  be  considered  strictly  as  "  income  " 
either  to  corporations  or  to  individuals 
which  has  not  been  actually  derived  and 
actually  determined  from  some  source.  He 
emphasizes  the  fact  that  the  word  derived 
is  used  in  the  Sixteenth  Amendment  to  the 
Constitution,  and  that,  inasmuch  as  a  stock 
dividend  is  merely  a  bookkeeping  adjust- 
ment, and  that  the  recipient  of  such  divi- 
dend derives  no  cash  or  equivalent  evi- 
dence of  profit,  the  stock  dividend  cannot 
legally  be  considered  as  income  to  the 
holder.     In  the  language  of  the  court : 

"  No  part  of  the  assets  of  the  company  is  sep- 
arated from  the  common  fund,  and  nothing  dis- 
tributed except  paper  certificates  that  evidence  an 
antecedent   increase    in    the    value    of    the    stock- 

^  See  article  "  The  Corporation  Tax  and  Mod- 
ern Accounting  Practices,"  in  The  Yale  Review, 
February,  1916. 


holders'   capital   interest   resulting   from   an   accu- 
mulation of  profits  by  the  company." 

It  would  seem  from  this  language  that 
the  court  distinguishes  between  "  profits  " 
and  "  income ".  This  distinction  is  un- 
doubtedly a  proper  acocunting  principle, 
and  if  strictly  adhered  to  would  clear  up 
much  of  the  confusion  relating  to  the  legal 
and  accounting  interpretations  of  tax  legis- 
lation. It  should,  moreover,  in  time  lead 
to  the  adoption  of  an  actual  rather  than 
the  accrual  basis  of  income  taxation.  The 
trend  of  judicial  decisions  in  both  English 
and  American  law  have  been  toward  the 
view  that  the  profits  of  a  business  are  nec- 
essarily the  result  of  an  estimate.  Hence, 
in  making  up  its  income  statements  the 
company  could  apply  as  profit  accruals  of 
income  not  received  and  deduct  as  ex- 
penses accruals  of  liabilities  not  actually 
paid.  The  question  whether  it  is  proper  to 
pay  out  as  dividends  the  part  of  such  profits 
not  received,  is  a  different  matter.  It 
should  be  borne  in  mind,  however,  that  in 
the  case  of  banks  there  are  special  laws  in 
many  states  which  prohibit  the  payment  of 
dividends  out  of  profits  accrued,  but  not 
received,  however  well  secured.  Insurance 
companies  are  likewise  prohibited  from 
distributing  dividends  on  unearned  pre- 
mium.s.  The  correct  accounting  principle 
(which  is  not  always  correctly  applied)  is 
that  nothing  can  be  considered  as  profit  or 
as  income  tchicli  has  not  been  received  in 
the  form  of  cash  or  its  equivalent.  This 
has  come  to  mean  in  modern  practice  that 
nothing  can  be  regarded  as  true  profit 
which  cannot  be  readily  determined  and 
converted  into  cash.  Thus,  accounting 
practice  permits  crediting  the  income  state- 
ment with  interest  accrued  but  not  received, 
but  it  does  not  permit  the  crediting  to  in- 
come of  the  increased  value  of  fixed  or 
current  as.sets  due  to  change  in  book  value 
or  in  market  quotations. 

In  order  to  reap  the  full  advantage  of 
Justice  Pitney's  opinion  and  tliereby  avoid 
future  disputes  and  difficulties  in  account- 
ing and  taxation  matters,  it  would  seem 
advisable  that  accountants  should  adopt  a 
more  definite  policy  in  tlie  distinction  be- 
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tween  bookkeeping  profits  and  actual  in- 
come. Sufficient  provision  has  not  always 
l)een  made  in  the  past  to  prevent  corpora- 
tions from  paying  out  in  dividends  profits 
which  have  only  been  estimated  and  which 
do  not  represent  actual  income  received  by 
the  corporation.  The  creation  of  reserves 
to  cover  income  credited  but  not  received 
should  be  a  more  important  matter  for 
accountants  in  view  of  Justice  Pitney's 
illuminating  remarks  in  the  stock  dividend 
decision. 

Another  accounting  principle  emphasized 
by  Justice  Pitney  is  the  adherence  to  the 
strict  separation  of  capital  and  income. 
His  view  that  a  stock  dividend  represents 
a  capital  interest  only  and  that  an  argu- 
mentation of  value  in  capital  investment  is 
not  income  to  the  corporation  or  stock- 
holder unless  the  increase  in  value  is  real- 
ized through  a  transaction  of  sale  or  ex- 
change is  strictly  in  line  with  correct  ac- 
counting principles.  No  capable  account- 
ant would  permit  a  corporation  to  credit 
as  income  from  which  dividends  might  be 
paid  increases  in  real  estate  values  or  in 
the  market  value  of  such  current  assets  as 
materials  and  supplies,  unless  these  assets 
have  been  sold  or  otherwise  disposed  of 
and  cash  or  its  equivalent  actually  realized 
therefor.  Justice  Pitney  aptly  points  out 
that  market  values  do  not  necessarily  rep- 


resent intrinsic  values.  This  is  coming  to 
be  recognized  in  making  up  the  accounts 
of  insurance  companies  and  banks  whose 
assets  are  largely  in  securities  the  market 
quotations  of  which  are  determined  at  a 
given  time  by  the  purchase  and  sale  of  an 
exceedingly  small  quantity. 

Notwithstanding  the  fact  that  the  Su- 
preme Court's  decision  in  the  stock  divi- 
dend case  is  an  opinion  of  five  against  four, 
it  would  certainly  clear  the  atmosphere 
considerably  and  avoid  future  wasteful 
litigation  if  both  legislators  and  account- 
ants would  adopt  the  definition  of  income 
accepted  by  the  court,  namely,  "  income 
may  be  defined  as  the  gain  derived  from 
capital,  from  labor  or  from  both  combined, 
provided  it  would  be  understood  to  include 
profit  gained  through  the  sale  or  conver- 
sion of  assets."  This  definition  is  further 
expanded  in  the  language  of  the  court  to 
mean  ''''  7iot  a  gain  accruing  to  capital,  not 
a  growth  or  increment  of  value  in  the  in- 
vestment ;  but  a  gain,  a  profit,  something 
of  exchangeable  value  proceeding  from 
the  property,  severed  from  the  capital  how- 
ever invested  or  employed,  and  coming  ifi, 
being  derived."  Whether  this  attempt 
at  a  clear  decision  would  settle  the  intri- 
cate problems  involved  in  income  tax  pro- 
cedure remains  to  be  seen. 


AN  ASSESSMENT  ROLL  EOR  THE  INCOME  TAX 


CARL  C. 
University  of 

In  well-ordered  taxation  there  are  al- 
ways three  distinct  steps :  levy,  asses.sment, 
and  collection.  Levy,  under  American  law, 
is  a  legislative  act  precedent  to,  and  neces- 
sary to  the  legality  of,  the  other  steps.  A 
tax  can  be  levied  only  by  a  legislative  body 
and  the  levy  requires  a  statute  or  its  equiv- 
alent.^ Assessment  is  the  administrative 
determination  of  the  amount  each  person 
is  to   pay  according   to  the  provisions  of 

^  Reprinted  by  permission  from  the  Journal  of 
Political  Economy,  December,  1919. 

2  Occasionally,  by  a  careless  use  of  language, 
an  executive  office  is  directed  by  law  to  "  levy 
and  assess  "  a  tax.  But  since  the  legislature  can- 
not delegate  its  power  to  levy  a  tax,  such  lan- 
guage in  a  statute  is  void  of  meaning  so  far  as 
the  word  levy  is  concerned. 


PLEHN 
California 

the  levy.  Collection  (a  self-explanatory 
term)  follows,  and  follows  only,  after  a 
levy  and  an  assessment.  These  elementary 
definitions  are  repeated  by  way  of  preface. 
In  a  direct  tax  the  process  of  assessment 
is  usually  very  deliberate  and  formal. 
When  completed  the  assessment  of  a  direct 
tax  is  generally  recorded  in  a  formal  doc- 
ument, known  by  various  names  but  suffi- 
ciently described  as  the  assessment  roll  or 
tax  list.  The  assessment  of  a  direct  tax  is 
in  effect  an  apportionment  among  the  sev- 
eral taxpayers  of  the  amount  levied.  Some- 
times that  amount  is  a  determinate  simi  as 
$5,000,000.  In  other  cases  it  is  an  inde- 
terminate sum,  the  result  of  a  rate  applied 
to  the  property,  the  income,  or  some  other 
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base.  But  in  either  case,  the  roll  brings 
together  and  lists  all  the  taxpayers  and 
shows  their  respective  shares  of  the  tax. 

The  assessment  roll  is  an  important  legal 
document.  It  is  important  not  only  as  a 
record  of  official  action  past,  but  as  the 
legal  warrant  for  future  action,  collection, 
and  again,  thereafter,  as  the  basis  of  audit. 
It  is  good  sound  law  and  good  safe  prac- 
tice to  prescribe  that  no  officer  may  legally 
collect  a  direct  tax  without  the  warrant  of 
an  antecedently  prepared  assessment  roll. 
It  is  long-accepted  American  theory  and 
practice  that  the  assessor  and  the  collector 
have  distinctly  separate  functions  which 
may  not  be  intrusted  to  the  same  office. 

In  most  of  the  American  commonwealths 
the  formal  assessment  roll  is  the  sole  war- 
rant for  the  collection  of  the  property 
taxes.  When,  as  has  occasionally  happened, 
some  less  formal  warrant  for  collection, 
such  as  a  mere  tax  bill,  is  authorized  in 
place  of  the  roll,  grief  has  come  sooner  or 
later  to  the  taxpayers  and  to  the  govern- 
ment. 

The  formal  roll,  as  a  record  of  delib- 
erative proceedings  officially  initiated,  has 
sometimes  been  regarded  as  affording  one 
of  the  earmarks  of  a  direct  tax  in  distinc- 
tion from  an  indirect  tax.  The  difference 
in  this  respect  between  a  direct  tax  and  an 
indirect  tax  is  not  that  assessment,  in  some 
form,  as  an  essential  step  is  missing  in  the 
indirect  tax.  Assessment  never  can  be 
omitted  in  any  tax.  But  in  the  case  of  an 
indirect  tax  it  is  less  formal  and  may  be  a 
mere  incident  to  collection.  For  indirect 
taxes  the  collector  may  be  also  the  assessor. 
There  is  no  formal  roll  for  the  indirect 
taxes,  because  the  duty  to  pay  such  a  tax 
occurs  at  irregular  intervals  of  time  and 
falls  only  on  those  persons  coming  by  their 
owm  acts,  not  by  the  act  and  search  of  any 
officer,  under  liability.  It  is  one  thing  to 
sit  at  receipt  of  customs  and  take  toll  of 
importers.  It  is  quite  a  different  thing  to 
go  out  and  round  up,  list,  and  assess  all 
persons  subject  to  a  property  tax  and  to 
value  their  properties.  Customs  appraisers, 
of  course,  make  assessments  by  valuation 
too,  but  they  do  not  w-rite  an  assessment 
roll.  It  lies  in  the  very  nature  of  an  in- 
direct tax  that  no  roll  can  be  assembled  in 
advance  of  liability  to  pay,  while  it  lies  in 
the  nature  of  a  direct  tax  that  liability  to 
pay  can  be  made  contingent  upon  an  assess- 
ment roll. 


The  thesis  we  propose  to  defend  here  is 
that  the  preparation  of  a  proper  income-tax 
assessment  roll,  in  advance  of  collection, 
would  vastly  improve  the  administration  of 
the  federal  income  tax.  The  roll  should  be 
conclusive  and  final  for  each  year  as  to 
who  is  liable  to  income  tax  and  for  how 
much  he  is  liable.  We  believe  that  the 
failure  to  make  an  income  tax  roll  is 
fraught  with  danger,  involves  present  prac- 
tical evils,  and  that  it  runs  counter  to  our 
best  traditions  of  taxation.  These  tradi- 
tions were  established  when  democracy  was 
in  the  making,  when  the  control  of  the 
purse  by  the  people  through  their  repre- 
sentatives was  first  won,  and  when  taxes 
were  made  certain  and  not  arbitrary.  The 
roll  is  one  of  the  means  which  protect  the 
rights  so  won.  The  lawyers  have  a  saying 
that  tax  proceedings  are  always  in  invitum. 
In  so  far  as  this  is  true,  taxation  proce- 
dure must,  like  every  other  invasion  of  the 
rights  of  property  and  of  liberty,  follow 
rules  which  insure  the  rights  of  the  taxed. 
It  must  also  have  its  proper  formal  records. 

But  have  we  not  an  assessment  of  the 
income  tax  now?  Yes,  we  have  an  assess- 
ment, but  no  final  and  conclusive  roll. 
Moreover,  the  assessment  is  far  from  for- 
mal and  is  more  after  the  model  of  an 
assessment  to  an  indirect  tax  than  an  assess- 
ment to  an  important  direct  tax.  It  is  not 
antecedent  to  payment,  but  coincident  with 
or  subsequent  to  pa^iiient.  The  so-called 
official  assessment  is  more  nearly  an  audit 
or  approval  of  the  taxpayers'  own  self- 
assessment  than  an  original  officially  initi- 
ated act. 

Let  us  run  over  the  steps  in  procedure  as 
laid  down  in  the  Revenue  Law  of  1918, 
following  for  sake  of  simplicity  the  pro- 
cedure relating  to  an  individual,  a  resident 
citizen.  First,  eacli  individual  decides  for 
himself  whether  he  is  taxable  or  not,  and 
if  he  decides  that  he  is  taxable  he  makes  a 
return  (sec.  223).  He  files  the  return 
with  the  collector  (sec.  221b),  and  pays 
the  whole  or  one-fourth  of  the  amount  that 
he  himself  has  determined  to  be  due  (sec. 
250).  This  is  an  assessment — of  a  sort; 
we  may  call  it  self -assessment.  It  is  often 
the  only  one  there  is  that  is  deliberatively 
made.  The  collector  examines  the  return 
and  may  "  increase  the  amount  of  the  re- 
turn "  (sec.  228),  but  may  not  lower  it. 
Possibly  if  the  collector  thinks  that  the  re- 
turn is  too  high  he  will  allow  the  taxpayer 
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to  withdraw  it  and  file  a  new  one.  This 
looks  a  little  like  an  official  assessment. 
But  so  far  as  the  strict  letter  of  the  law 
goes  it  is  one-sided.  It  is  not  technically 
tinder  the  law  an  assessment  at  all.  Nor 
is  it  final.  It  is  more  like  an  audit,  al- 
though in  no  way  a  conclusive  audit.  It 
should  be  added  that  the  department  has 
provided  advisors  to  instruct  and  guide  the 
taxpayer  in  making  his  return.^ 

The  commissioner  now  enters,  and  "  as 
soon  as  practicable  after  the  return  is 
filed  "  examines  it.  He  may  raise  or  lower 
the  amount  of  taxable  income  or  he  may 
leave  it  unchanged  (sec.  250^).  This  is 
technically  the  assessment.  This  step  in 
the  procedure  is  explained  by  Montgomery 
as  follows:  "The  Commissioner  of  Inter- 
nal Revenue  assesses  the  tax  at  Washing- 
ton, but  forwards  the  tax  bills  to  local  col- 
lectors for  delivery  to  taxpayers."  *  The 
law  does  not  provide  in  so  many  words  for 
tax  bills,  but  for  "  notice  and  demand." 
But  Montgomery  is  right  as  to  the  prac- 
tical effect.  It  appears  then  that  the  war- 
rant for  collection  is  theoretically  the  order 
of  the  commissioner  directed  to  the  col- 
lector to  give  notice  and  make  demand.  At 
the  best  this  is  a  most  informal  warrant. 
Before  the  passage  of  the  Revenue  Law  of 
1918  the  tax  was  not  due  and  payable  until 
after  notice  and  demand  by  the  collector, 
and  a  short  interval  existed  for  assessment 
before  payment.  But  under  the  present 
law,  at  least  one-fourth  of  the  tax  is  due 
at  the  time  the  return  is  filed.  That  is, 
payment  is  required  before  assessment. 
This  is  certainly  not  orderly  procedure. 

To  carry  out  his  functions  the  commis- 
sioner is  armed  with  experts  and  inspectors 
and  has  the  power  to  round  up  individuals 
who  have  not  made  a  return,  as  well  as 
those  who  have,  and  to  examine  individuals 
and  their  books  of  account.  It  will  be 
observed  that  this  is  strikingly  like  the 
procedure  in  the  case  of  an  indirect  tax. 
The  importer  comes  in  with  his  declaration, 
the  collector  examines  it,  if  appraisal  is 
necessary  the  appraisers  act,  the  tax  is  due 


^  The  common  criticism  that  the  advisors  were 
not  well  informed,  and  that  it  was  a  case  of  "  the 
blind  leading  the  blind  "  is  distinctly  unfair  to 
the  intent  and  purpose  of  the  advisor  plan.  What 
was  done  was  distinctly  the  best  that  could  be 
done  under  the  circumstances  and  under  the  pro- 
visions of  the  law. 

*  Income  Tax  Procedure,  1919,  p.  130. 


immediately,  and  the  whole  is  subject  to 
review;  meanwhile  revenue  agents  are 
hunting  for  smugglers. 

But  the  action  of  the  commissioner  is 
not  final  and  whatever  memoranda  of  as- 
sessments he  may  keep  never  reach  the  dig- 
nity of  an  assessment  roll.  He  has  full 
power  to  reopen  any  assessment,  or  to 
make  one  where  none  was  made,  at  any 
time  within  five  years  (sec.  250^).  That 
is,  a  taxpayer  whose  return,  honestly  made 
in  good  faith,  was  accepted  without  criti- 
cism by  the  collector,  and  whose  "  notice 
and  demand,"  or  tax  bill,  followed  the 
figures  in  the  return  without  change  and 
who  has  paid  accordingly,  may  at  any  time 
within  five  years  be  reassessed  and  have  to 
pay  more,  or,  as  the  case  may  be,  become 
entitled  to  a  refund.  There  is  no  finality 
to  the  assessment  until  by  the  lapse  of  time, 
five  years,  a  sort  of  statute  of  limitations 
comes  into  operation.  In  the  case  of  false 
fraudulent  return  there  is  no  time  limit, 
which  is  perfectly  proper.  Under  such 
conditions  there  can  be  no  conclusive  roll. 

The  returns  are  declared  a  public  record 
(sec.  257).  But  the  assessments  are  not 
so  declared.  This  is  striking  evidence  of 
the  confusion  of  thought,  for  it  is  the  as- 
sessment, not  the  return,  that  ultimately 
establishes  the  obligation  to  pay.  Nowhere 
is  there  a  legally  constituted  formal  tax 
list  or  assessment  roll,  public  or  other. 
We  venture  to  repeat  that  no  matter  how 
carefully  the  commissioner's  books  may  be 
kept  or  the  collector's  lists  made  up,  they 
do  not  have  the  force  of  a  roll. 

Let  us  now  compare  these  scanty  pro- 
visions for  assessment  to  income  tax  with 
the  orderly  procedure  which  the  experience 
of  many  years  has  created  for  the  assess- 
ment to  property  tax.  We  follow  the  type 
of  procedure  which  is  found  in  many  of 
our  commonwealths.  The  variants  there- 
from alter  in  no  essential  the  substance  of 
what  follows. 

First,  there  is  a  return,  or  declaration 
by  the  taxpayer.  This  is  not  conclusive 
either  as  to  quantity  or  as  to  value,  for  it 
is  the  duty  of  the  assessor  and  of  no  one 
else  to  assess.  Second,  there  is  an  assess- 
ment by  an  office  of  assessment  expressly 
constituted  for  that  and  for  no  other  pur- 
pose. The  assessor  does  not  act  in  the 
capacity  of  collector,  nor  is  the  collector 
an  assessor.  Even  in  very  small  commun- 
ities, where  for  sake  of  economy  the  two 
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offices  arc  in  the  same  person,  lie  acts  ad- 
mittedly and  distinctly  in  two  different 
capacities,  and  at  different  times  in  each. 
The  separation  of  these  functions  is  re- 
garded as  essential.  Third,  comes  the 
preparation  by  the  office  of  assessment  of 
a  formal  roll.  This  roll  is  hedged  about 
with  all  manner  of  safeguards  and  is  a 
public  document  of  the  very  first  impor- 
tance as  regards  the  validity  of  the  taxes 
and  also  as  regards  the  property  rights 
affected.  Informality  invalidates.  In 
some  cases  an  informality  so  slight  as  the 
omission  of  the  dollar  mark  before  the 
figures  has  been  held  to  invalidate  the  as- 
sessment. The  roll  is  legal  evidence  of 
tax  liens.  Fourth,  there  is  a  review  by 
local  boards  and  sometimes  by  other 
authority  as  well.  The  review  may  be 
initiated  either  by  the  government  or  by 
the  taxpayer.  Fifth,  comes  the  extension 
on  the  roll  by  the  properly  constituted 
auditing  authority  of  the  taxes  due  ;  that 
is,  the  multiplication  of  the  assessment  by 
the  rate.  At  the  end  of  this  stage  the 
assessment  proper  is  finished.  The  final 
and  conclusive  roll  has  been  written. 
Doom  has  been  pronounced  and  sealed. 
No  one  can  again  be  placed  in  jeopardy  for 
that  year's  taxes.  Sixth,  the  roll  so  con- 
structed passes  to  the  collector  and  be- 
comes his  warrant  for  collection.  On  it  he 
enters  for  permanent  record  the  taxes  paid 
and  those  which  went  delinquent.  Seventh, 
when  the  collection  for  a  given  year  is 
completed,  the  roll  serves  its  final  purpose 
as  the  basis  of  audit  and  record.  It  en- 
ables the  collector  to  secure  his  clearance 
for  taxes  collected  and  for  taxes  delin- 
cjuent.  It  serves  as  the  record  of  tax  liens 
removed  and  of  liens  still  running. 

Steps  one  to  five  result  in  the  formal 
roll,  which,  save  for  the  necessary  reserv'a- 
tions  as  to  clerical  errors  and  detected 
frauds,  is  final  and  conclusive  as  to  the 
taxes  a.ssessed  for  the  year.  There  is  nor- 
mally no  such  thing  as  reopening  the  roll 
or  any  entry  therein,  nor  of  adding  thereto. 
In  passing  it  may  be  noted  that  sufficient 
time  is  usually  allowe<J  for  each  of  the  first 
five  steps  to  safeguard  the  interest  both  of 
the  government  and  of  the  taxpayer. 

The  question  may  now  be  asked  whether, 
in  the  case  of  the  federal  income  tax,  the 
disregard  of  logic,  the  breach  of  long- 
respected  legal  theory,  and  the  non-observ- 
ance  of   the  teaching  of   experience   have 


resulted  in  any  serious  practical  evils?  Is 
it  merely  a  matter  of  form  and  of  red 
tape  that  we  are  discussing  or  is  it  the  kind 
of  unseemly  haste  which  proverbially  makes 
waste?  We  believe  that  evils  have  resulted 
and  that  there  is  afforded  by  the  lack  of 
system,  uncertainty,  and  informality  a  fer- 
tile ground  in  which  other  evils  may  spring 
up.  It  may  be  that  the  evils  have  not 
culminated  yet  in  a  way  to  be  acutely  felt. 
But  now  that  the  war  is  over  and  people 
will  be  inclined  to  be  more  critical  of  and 
to  resist  arbitrary  taxes,  these  evils  will  be 
more  acute. 

We  are  not  attempting  here  to  exhaust 
the  subject,  so  we  may  be  content  w-ith 
mention  of  the  three  chief  evils  traceable 
mainly  to  the  absence  of  an  assessment 
roll,  but  partly  to  the  loose  methods  of 
assessment  which  make  it  hard  to  write 
a  roll. 

1 .  For  the  enormous  sums  collected  since 
1913  in  income  taxes  (and  in  excess  and 
war  profits  taxes)  from  individuals  and 
corporations,  no  taxpayer,  individual  or 
corporate,  save  only  the  very  few  ■whose 
cases  have  been  adjudicated  in  court,  has 
yet  received  a  final  clearance  of  the  tax 
liability  for  any  one  year.  Every  return, 
every  failure  to  make  a  return,  whether 
proper  or  not,  is  still  open  to  review.  All 
that  the  taxpayer  has  to  go  on  is,  at  first, 
the  silence  and  apparent  acquiescence  of 
the  commissioner,  then  an  inconclusive  re- 
visable  "  notice  and  demand,"  and  finally 
(if  he  has  chanced  to  demand  one)  a  re- 
ceipted bill  for  the  amount  he  has  paid, 
but  which  gives  no  assurance  that  it  was 
the  right  amount.  Liens  have  run  against 
his  property  and  have,  presumably,  been 
removed.  But  the  only  evidence  there  is 
i)f  removal  is  the  receipted  tax  bill  and  that 
is  inconclusive  evidence.  By  regulation 
one's  own  cancelled  check  is  just  as  good 
as  a  receipted  tax  bill.  There  is  no  public 
record  of  the  removal  of  the  liens.  No 
taxpayer  can  know  when  the  whim  of 
some  officer,  the  hobby  of  an  expert,  the 
vagaries  of  an  inspector,  or  a  change  in  the 
rulings  of  the  commissioner  may  cause  his 
return  or  failure  to  make  a  return  for  any 
year  past  to  be  "  re-examined "  and  the 
tax  recomputed.  On  any  day  he  may  re- 
ceive a  curt  note  reading  in  substance: 
"  Your  income  tax  for  the  year  ....  has 
been  re-computed.  Pay  the  collector  within 
ten  days  $ "     We  should  not  be  mis- 
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understood  to  imply  that  a  lien  for  taxes 
attaches  until  there  has  been  an  assessment 
or  reassessment.  Property  transferred  is 
not  followed  by  a  lien  for  income  tax  un- 
less it  is  transferred  in  the  interval  after 
"  notice  and  demand  "  but  before  payment. 
The  evil  is  not  a  blot  on  titles  so  much  as 
the  inconvenience  perpetually  impending 
of  a  sudden  and  unexpected  demand.  It 
is  this  uncertainty  that  is  so  disconcerting. 
Nobody  knows  when  or  where  the  light- 
ning may  strike,  and  the  thunderstorm 
lasts  five  years. 

2.  The  method  of  inspection,  a  thing 
made  necessary  by  the  loose  procedure  and 
by  the  absence  of  a  roll,  is  essentially  a 
post-pa)Tnent  or  post-due  assessment.  It  is 
like  a  post-audit  where  pre-audit  is  indi- 
cated. It  is,  moreover,  since  it  follows  a 
presumptively  fair  self-assessment,  a  spy 
system,  and  is  undignified  and  autocratic, 
especially  when  applied  to  a  direct  tax. 
The  method  is  essentially  the  same  as  is 
used  to  run  do^\^l  smugglers  and  "  moon- 
shiners." It  is  applied  alike  to  the  just 
and  the  unjust.  It  has  all  the  evils  of  the 
iniquitous  "  tax  inquisitor  system  "  except 
those  which  arose  from  the  fact  that  the 
inquisitors  were  paid  by  commissions.  It 
has  the  essential  wickedness  of  penalizing 
the  innocent  citizen  for  administrative  and 
legislative  neglect.  There  is  a  deal  of  dif- 
ference between  sending  out  deputy  asses- 
sors to  list  the  taxpayers  before  assessment 
and  sending  out  detectives  to  catch  delin- 
quents after  assessment.  With  the  assessor 
the  taxpayer  can  cooperate ;  before  the  in- 
spector he  stands  on  the  defensive.  It  is 
a  method  well  calculated  to  cause  friction 
and  to  engender  obstinacy  and  resistance. 

3.  Despite  the  seemingly  extraordinary 
and  unusual  powers  bestowed  on  the  tax- 
ing branch  of  the  government,  the  absence 
of  an  assessment  roll  leaves  the  government 
weak  at  very  essential  points.  Not  only 
do  its  officers  collect  money  on  a  very  im- 
perfect warrant,  largely  by  the  grace  and 
consent  of  the  taxpayers,  but  these  same 
officers  can  never  get  a  full  and  complete 
clearance  of  duty  done  or  of  taxes  honestly 
collected  and  duly  accounted  for.  It  is 
quite  true  that  dishonest  men  cannot  be 
made  honest  by  any  machinery  of  book- 
keeping or  by  tricks  and  devices  of  audit. 
But  it  is  also  true  that  honest  men  can  be 
tempted  to  dishonesty,  and  dishonest  men 
given  facility  for  stealing  by  loose  meth- 


ods. There  is  no  known  method  of  audit 
for  taxes  due  and  collected  as  good  as  that 
system  which  centers  around  the  asses-sment 
roll  in  the  manner  outlined  above  as  used 
in  the  property  tax.  The  absence  of  an 
assessment  roll  antecedent  to  the  collection 
of  the  income  tax  makes  the  misappropria- 
tion of  public  money  collected,  the  collec- 
tion of  "  fake  "  taxes,  and  the  compounding 
of  evasion  so  easy  and  so  safe  as  to  consti- 
tute a  severe  test  of  the  fiber  of  honesty 
in  our  officials  and  in  our  taxpayers.  But 
worse  even  than  the  opportunity  and  in- 
centive to  actual  crime  which  the  method 
involves,  the  present  system  puts  the  honest 
collector  and  the  conscientious  inspector 
where  he  can  never  disprove  a  false  charge 
of  malfeasance.  Furthermore,  since  the 
taxpayer  has  no  roll  or  other  public  proof 
of  assessment  to  refer  to,  the  suspicion 
that  he  has  not  been  properly  assessed  is 
ever  present. 

How  we  fell  into  this  mess  is  not  at  all 
easy  to  understand.  One  would  have 
thought  that  the  general  principles  involved 
were  too  familiar  to  be  forgotten.  Yet  it 
seems  to  have  been  believed  that  the  fed- 
eral government  is  superior  to  those  prac- 
tical mandates  to  which  the  sovereign  com- 
monwealths see  fit  to  bow.  Historically, 
there  were  proper  assessment  provisions  in 
the  Civil  War  income-tax  law.  Those 
broke  down,  as  is  well  known,  because  of 
the  imperfections  of  the  civil-service  sys- 
tem at  the  time.  While  much  of  the  Civil 
War  tax  law  was  copied  into  the  law  of 
1894,  the  assessment  provisions  were  not 
so  copied.  The  law  of  1913  followed  in 
turn  the  omissions  of  the  law  of  1894. 
But  that  tax  was  small  and  the  number  of 
taxpayers  was  not  large.  There  existed  at 
the  time  the  strong  and  well-organized 
office  of  internal  revenue,  to  which  it  was 
natural  to  turn  over  the  new  tax.  Perhaps 
it  was  natural,  too,  that  this  office  should 
follow  for  this  new  but  direct  tax  the 
methods  of  collecting  indirect  taxes  to 
which  it  was  accustomed.  Then  came  the 
war  with  its  need  for  new  revenues — now, 
right  away,  in  a  hurry.  Deliberate  assess- 
ment takes  time,  and  the  situation  de- 
manded that  there  be  no  loss  of  time. 

But  possibly  more  decisive  than  any 
other  factor  affecting  our  question  has  been 
the  prevailing  desire  for  secrecy  of  the  re- 
turns and  of  the  individual's  tax.  One's 
income    seems    such    an    intimate    matter. 
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This  doubtless  influenced  the  method  of 
assessment.  Lastly,  there  Avas  and  there 
still  is  a  widespread  but  erroneous  belief, 
born  of  ignorance  and  inexperience  with 
income  taxation,  that  income  is  an  easy 
thing  to  determine. 

It  should  after  these  years  of  experience 
be  obvious  to  all  that  income  is  not  at  all 
easy  to  determine  and  assess.  If  anything, 
it  is  harder  to  determine  the  incomes  of  a 
million  people  than  it  is  to  determine  their 
properties.  Not  even  the  defining  of  in- 
come is  easy.  Economists  have  written 
many  volumes  about  it.  and  by  way  of 
illustration  of  the  difticulties  encountered 
one  may  cite  the  fact  that  Professor  Irving 
Fisher  in  his  big  book  comes  to  the  con- 
clusion that  income  as  he  sees  it  and  de- 
fines it  would  not  aflford  a  practical  basis 
for  an  income  tax.  The  income-tax  law 
itself  goes  into  many  minutiae  as  to  what 
is  taxable  income  and  what  is  not.  The 
official  rulings  in  interpretation  of  the  law 
now  fill  more  than  a  five-foot  bookslielf. 
The  courts  have  decided  some  points,  but 
not  many.  One  of  the  most  important  is 
now  before  them,  namely,  whether  incre- 
ment in  property  value  is  incorpe.  In  face 
of  all  this,  it  is  naively  assumed  that  every 
taxpayer  can  assess  his  own  income  with 
such  accuracy  that  no  more  formal  pro- 
cedure of  assessment  is  necessary  than  can 
be  found  in  so  casual  an  inspection  of  the 
return  as  is  now  contemplated  by  the  law. 
There  is  truly  as  much  room  and  need  for 
the  exercise  of  sound  judgment  and  Avise 
discretion  in  the  assessment  of  income  for 
taxation  as  there  is  in  the  assessment  of 
property.  All  of  this  points  with  equal 
force  to  the  necessity  for  an  assessment 
roll,  without  which  the  best  efforts  are  apt 
to  be  inconclusive,  if  not  vain. 

There  may  be  reasons  which  can  be  ad- 
vanced in  favor  of  self-assessment  to  in- 
come tax  other  than  the  desire  for  secrecy. 
But  it  seems  safe  to  assert  that  the  reason 
for  self-a.ssessment  which  has  the  widest 
appeal  is  the  desire  to  keep  one's  affairs 
from  the  pr}-ing  eyes  of  one's  neiglibors 
and  of  gossips.  Possibly  the  fear  from 
which  this  desire  for  secrecy  springs  may 
wear  away  with  longer  familiarity  with 
the  new  tax.  Some  secrecy  will  have  to  be 
sacrificed  in  any  more  efficient  method  of 
assessment.  How  much  would  be  sacri- 
ficed would  depend  on  the  machinery 
adopted   and    the   number  of    officials   in- 


volved. There  does  not,  however,  appear 
to  be  any  large  degree  of  annoying  pub- 
licity involved  in  the  current  method  of 
assessment  to  property  tax. 

But  the  main  point  here  is  with  the  as- 
sessment roll.  This  would  necessarily  be 
what  the  returns  are  now  declared  to  be,  a 
public  record.  But  it  could  not  be  held 
so  screened  from  the  public  eye  as  are  the 
returns  now.  Some  degree  of  secrecy 
would  be  sacrificed.  The  roll  must,  to 
serve  its  purposes,  contain  the  name  of 
each  taxpayer,  his  taxable  income  in  at 
least  such  detail  as  would  show  the  appli- 
cation of  the  rates,  and  finally  the  amount 
of  tax  due.  More  it  need  not  contain. 
Since  it  is  a  record  of  taxes  assessed  and 
ultimately  of  taxes  paid,  it  is  a  record  of 
facts  and  conclusions  only.  It  need  not 
contain  the  information  on  which  the  con- 
clusions were  based  and  the  returns  could 
remain,  as  now,  confidential  between  the 
assessor  and  the  taxpayer.  It  is  not  neces- 
sary (we  do  not  now  raise  the  question  of 
desirability)  that  the  roll  be  given  any 
more  publicity  than  such  as  now  actually 
results  in  most  states  from  the  property 
tax  roll.  Those  rolls  are  inspected  by  tax- 
payers in  connection  with  review  and,  when 
looking  up  their  taxes,  by  searchers  of 
records  and  by  others  properly  interested 
in  the  liens  which  the  taxes  create.  It  is 
rare  indeed  that  they  are  examined  by  any- 
one from  idle  curiosity  or  for  purposes  un- 
friendly to  the  taxpayer.  The  amount  of 
usable  information  which  a  business  rival 
can  glean  from  them  is  insignificant.  Ex- 
actly so  would  it  be  with  the  income  tax 
roll.  Whether  the  publicity  involved  is 
likely  to  prove  so  annoying  as  to  warrant 
the  continuance  of  the  evils  above  alluded 
to  is  something  upon  which  opinions  may 
differ.  It  is  our  opinion  that  the  loss  in 
secrecy  would  be  so  trivial  as  to  be  negli- 
gible. 

Unless  we  wander  off  into  vague  philo- 
sophical considerations,  such  as  the  im- 
portance of  making  civic  duties  felt,  the 
only  reason  for  self-assessment  other  than 
secrecy  is  the  advantage  of  using  the  tax- 
payer's intimate  knowledge  of  his  own  in- 
come. But  this  applies  to  the  declaration 
or  the  return  with  far  more  force  than  to 
the  assessment.  It  has  little  bearing  on 
the  main  question,  which  is  as  to  the  need 
of  an  assessment  roll,  however  the  assess- 
ment may  have  been  made. 
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Alarm  may  be  felt  that  the  proposed 
change  would  cause  added  expense.  We 
are  of  the  opinion  that  it  would  result  in 
a  saving.  It  is  always  more  economical  in 
the  long  run  to  be  tidy,  accurate,  and  sys- 
tematic than  to  be  loose  and  slipshod.  Be- 
sides, the  taxes  now  lost  and  the  money 
sure  to  be  embezzled  and  otherwise  mis- 
appropriated without  a  roll  will  easily  pay 
for  the  writing  of  a  roll  many  times  over. 
But  even  if  it  did  cost  the  government 
something,  the  gain  in  certainty  to  the 
taxpayer  is  worth  infinitely  more. 

The  thesis  for  which  we  have  been  con- 
tending is  so  simple  that  an  appeal  to 
authority  seems  almost  superfluous.  Text- 
book writers  legal  and  financial  alike  have 
few  words  on  the  subject,  for  they  all  take 
for  granted  the  principle  involved,  namely, 
the  necessity  for  certainty.  What  we  have 
said  above  is  no  more  than  the  application 
to  a  special  rase  of  the  famous  dictum  of 
Adam  Smith  which  might  have  been  writ- 
ten with  the  very  same  facts  before  him : 

The  tax  which  each  individual  is  bound  to  pay 
ought  to  be  certain,  and  not  arbitrary.  The  time 
of  payment,  the  manner  of  payment,  the  quantity 
to  be  paid,  ought  all  to  be  clear  and  plain  to  the 
contributor,  and  to  every  other  person.  Where  it 
is  otherwise,  every  person  subject  to  the  tax  is 
put  more  or  less  in  the  power  of  the  tax-gatherer, 
who  can  either  aggravate  the  tax  upon  any  ob- 
noxious contributor,  or  extort  by  the  terror  of 
such  aggravation,  some  present  or  perquisite  to 
himself.  The  uncertainty  of  taxation  encourages 
the  insolence  and  favors  the  corruption  of  an 
order  of  laen  who  are  naturally  unpopular,  even 
when  they  are  neither  insolent  nor  corrupt.  The 
certainty  of  what  each  individual  ought  to  pay  is, 
in  taxaHon,  a  matter  of  so  great  importance,  that 
a  very  considerable  degree  of  inequality,  it  ap- 
pears. I  believe,  from  the  evidence  of  all  nations, 
is  not  near  so  great  an  ez-il  as  a  very  small  de- 
gree of  uncertainty.^ 

It  may  be  contended  that  the  foregoing 
discussion,  being  confined  to  the  roll,  does 
not  go  far  enough,  that  more  accurate,  or, 
to  use  an  overworked  term,  more  "  scien- 
tific "  assessment  is  necessary  as  well,  and 
that  boards  of  review  more  accessible  to 
the  taxpayers  than  the  commissioner,  "way 
oif  in  Washington,"  are  desirable.  The 
contention  is  cordially  accepted.  But  al- 
though it  would  be  not  too  difficult  to  out- 
line on  paper  a  model  system  of  assessment 
to  income  tax,  it  may  be  observed  that  it 
is  the  lesson  of  hi.story  that  practical  meth- 
ods of  assessment  are  more  likely  to  grow 
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ics  are  ours. 


out  of  a  series  of  felt  necessities  than  to  be 
successfully  invented  in  the  closet  of  a 
theoretician.  The  assessment  roll  is  an 
obvious  inmiediate  necessity ;  it  is  the  easi- 
est, first  step  to  take. 

NOTE 

Friends  who  kindly  read  this  article  in 
the  manuscript  have  made  several  sugges- 
tions of  importance  which  should  be 
added.  Professors  Seligman  and  Haig 
thought  that  there  are  other  weaknesses  in 
the  administration  which  might  receive  at- 
tention as  well  as  the  one  alone  covered  in 
the  article.  They  also  suggested  that  there 
would  be  a  problem  arising  from  our  prac- 
tice of  allowing  reports  on  the  basis  of 
fiscal  years.  It  is  obvious  that  if  the  re- 
turns do  not  all  come  in  at  the  same  time 
the  writing  of  a  final  and  conclusive  roll 
is  difficult.  It  appears  to  me,  though,  that 
this  is  a  matter  of  technical  detail.  There 
is  no  impossibility  in  having  a  roll  a  part 
of  which  closes  at  one  date  and  another 
part  at  another  date.  It  would  be  better 
than  none  at  all,  or  one  that  never  closes. 
There  is  a  question,  however,  whether  the 
alleged  convenience  to  the  taxpayer  of  re- 
porting for  his  own  fiscal  year  is  worth 
the  confusion  to  which  it  even  now  gives 
rise. 

The  same  gentlemen  have  suggested  that 
a  review  of  the  practices  of  other  countries 
would  throw  light  on  the  points  raised.  It 
no  doubt  would  do  so,  but  I  am  inclined 
to  think  that  we  must  be  guided  by  Amer- 
ican practice  and  principles  and  that  we 
have  ample  home  experience  in  this  tech- 
nical matter.  The  Canadian  income  tax 
law  does  provide  for  a  roll  and  for  a  short 
period  for  making  the  assessment.  It  also 
gives  the  taxpayer  a  proper  hearing  and 
review.  The  time  allowed  is  none  too  long 
and  the  law  is  none  too  clear.  But  the 
principle  for  which  my  article  contends  is 
recognized.  Great  Britain's  tax  is  largely 
an  assessed  tax  and  it  is,  moreover,  a  tax 
on  "  property  and  income  "  so  different  in 
form  and  administration  from  ours  that 
there  is  no  parallel.  In  one  respect,  how- 
ever, we  could  copy  after  them  to  advan- 
tage. That  is  in  providing  the  taxpayer 
with  a  proper  local  board  before  which  he 
can  present  his  grievances  and  which  has 
the  power  to  afford  him  immediate  relief 
and  reimbursement  if  he  be  entitled  to  it. 
As  the  matter  now  stands  in  the  United 
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States  it  costs  a  great  deal  of  money,  time, 
and  trouble  to  get  a  hearing  and  an  ad- 
justment of  an  unfair  tax. 

Professor  Millis  thinks  that  too  little 
emphasis  was  placed  on  the  difficulty  of 
assessing  income  and  the  necessity  for  time 
in  which  to  do  the  w^ork  properly.  Al- 
though the  matter  is  mentioned  in  the  fore- 
going article,  he  is  no  doubt  right  as  to  its 
great  importance.  For  making  the  assess- 
ment for  the  property  tax  we  allow  a 
period  varying  from  three  months  to  seven 
months.  The  work  of  assessing  an  income 
tax  is  more  difficult  than  that  of  assessing 
a  property  tax. 

Professor  Millis  also  suggests,  and  I 
agree  with  him,  that  collection  at  the 
source  may  have  had  something  to  do  with 
getting  us  into  this  mess.  In  another 
article,  to  appear  in  the  December,  1919, 
issue  of  the  American  Economic  Review,  I 


have  discussed  some  of  the  discriminations 
which  arise  from  the  taxation  of  dividend 
income  at  the  source. 

Although  indeed  grateful  for  these  sug- 
gestions, I  have  left  the  article  as  it  was 
originally  written  because  I  desired  to  he^v 
as  close  to  one  line  as  possible.  The  one 
line  is :  Let  trs  have  an  assessment  roll. 
All  other  matters  are  illustrative  or  relate 
only  to  the  possible  form  of  the  roll  or 
methods  of  assessment.  I  am  satisfied  that 
with  three  hundred  years  of  experience, 
and  the  present  practices  of  fifty-two  states 
and  territories  to  draw  upon,  we  know 
how  to  frame  the  details  of  a  good  assess- 
ment system.  We  all  know  perfectly  well 
what  are  the  methods  that  are  sound  and 
just,  what  perils  to  avoid.  All  that  is 
lacking  is  the  will  to  have  an  assessment 
system.  C.  C.  P. 


DECISIONS  AND  RULINGS 


EDITED  BY  A.  E.   HOLCOMB 


Income  Tax,  Federal  —  Dividends 
FROM  Surplus  Accumulated  Prior  to 
1913. — The  United  States  supreme  court, 
following  its  decision  in  Lynch  v.  Hornby, 
247  U.  S.  339,  has  held  that  dividends  de- 
clared from  earnings  accumulated  by  a 
corporation  prior  to  the  adoption  of  the 
Sixteenth  Amendment,  payable  thereafter, 
are  taxable  in  the  year  when  received. — 
Union  Pac.  Coal  Co.  v.  Skinner,  U.  S. 
Sup.  Court,  March  22,  1920.     Per  Curiam. 

Federal  Munition  Manufacturers' 
Excise  Tax — "  Manufacturing". — The 
three  cases  involving  the  federal  tax  on 
munition  manufacturers,  noted  in  the  De- 
cember 1919  Bulletin,  p.  85,  have  just 
been  decided  by  the  United  States  Supreme 
Court,  judgments  being  affirmed  in  each. 

These  cases,  it  will  be  remembered,  in- 
volved the  question  of  whether  a  corpora- 
tion contracting  with  the  British  and 
French  Governments  for  the  delivery  of 
shells,  was  a  "  manufacturer "  where  its 
own  share  in  the  production  covered  only 
a  portion  of  the  steps  in  the  process,  the 
remaining  steps  being  taken  by  other  cor- 
porations through  sub-contracts,  and  also 
whether    the   processes    of    sub-contractors 


constituted  them  "  manufacturers  "  of  mu- 
nitions or  of  parts  thereof. 

The  court  readily  decided  these  questions 
in  the  affirmative,  holding  as  to  the  first 
that  laying  aside  the  provision  of  the  act 
making  a  manufacturer  of  a  "  part "  of 
the  articles  subject  to  the  tax,  the  conten- 
tion that  all  the  operations  involved  must 
be  taken  by  the  same  person  would  reduce 
the  act  to  a  nullity,  would  make  it  miss  its 
purpose;  that  it  contemplated  that  the 
person  in  question  would  make  of  other 
aid  and  instrumentalities,  machinery,  ser- 
vants and  general  agents,  which  when 
availed  of  for  profits  would  not  enable  the 
latter  to  escape  the  tax. 

To  the  contention  that  the  sub-contrac- 
tors were  taxed  on  their  profits  arising 
from  their  portion  of  the  work,  the  court 
replied  that  the  question  was  as  to  the 
correctness  of  the  tax  upon  the  person 
under  consideration  and  not  that  of  the 
sub-contractors. 

On  the  second  question,  whether  the 
action  of  sub-contractors  in  furnishing 
some  of  the  processes  in  the  construction  of 
the  completed  shell  was  the  manufacture 
of  a  "  part "  within  the  meaning  of  the 
act,  the  court  was  equally  positive,  holding 
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that  every  element  in  the  composition  of  a 
shell  was  a  "  part  "  of  a  shell,  and  query- 
ing that  if  not,  when  is  something  which 
is  necessary  to  constitute  a  thing  not  a 
"part"  of  that  thing?  Petitioners'  resort 
to  the  dictionaries  Avas  asserted  to  erron- 
eously impute  to  Congress  an  intention  to 
deal  in  artificialities  and  fine  distinctions. 
The  shell  body  was  not  completely  manu- 
factured by  either  the  contractor  or  the 
sub-contractor  but  by  the  two  acting  to- 
gether, and  each  was  liable  for  the  profit 
it  made. 

In  only  one  of  the  cases  was  reference 
made  to  authorities,  and  then  only  to  those 
cited  from  the  Supreme  Court  by  petition- 
ers in  support  of  their  claim.  These  cases 
were  Tide  Watrr  Oil  Co.  v.  U.  S.,  171  U. 
S.  210,  207  U.  S.  556;  Worthington  v. 
Rohbins,  139  U.  S.  337,  and  Anheuser- 
Busch  Assoc-'n  V.  U.  S.,  207  U.  S.  556,  and 
were  readily  distinguished.  —  Carbon  Steel 
Co.  V.  Leivellyn ;  Worth  Bros.  Co.  v.  Led- 
erer  and  Forged  Steel  Wheel  Co.  \.  Lewel- 
lyn,  U.  S.  Supreme  Court,  March  1,  1920. 

Penalty  Inheritance  Tax  in  New 
York — Construed  to  Permit  Option. — 
The  Appellate  Division  of  the  New  York 
Supreme  Court  has  affirmed  the  modified 
order  of  the  Surrogates  Court  (170  N.  Y. 
Supp.  1063)  holding  that  the  securities  of 
a  decedent,  a  resident  in  New  York  City, 
purchased  after  October  1st  of  one  year 
(that  being  the  assessment  date)  and  the 
d«ath  occurring  before  October  1st  of  the 
following  year,  could  not  be  assessed  for 
the  penalty  tax  upon  such  securities  found 
in  his  estate  after  death,  upon  which  the 
investments  tax  had  not  been  paid. 

The  court  held  that  the  act  contem- 
plated that  the  taxpayer  should  have  the 
option  of  either  paying  the  investment  tax 
or  the  personal  property  tax ;  that  as  dece- 
dent never  had  the  opportunity  to  pay  a 
personal  property  tax  on  the  securities,  he 
never  had  the  option,  and  his  failure  to  pay 
the  investment  tax  did  not  subject  the 
securities  to  the  inheritance  penalty  tax. — 
In  re  Otis'  Estate,  180  N.  Y.  Supp.  313. 
(See  BuL.  IV,  1,  p.  60.) 

Licenses — Counties  as  Political  Cor- 
porations. —  The  constitutionality  of  a 
county  license  tax  on  motor  vehicles  was 
attacked  for  lack  of  uniformity  and  be- 
cause  the    Arkansas    constitution    did    not 


authorize  counties  to  impose  such  taxes 
The  court  held  that  the  uniformity  clause 
did  not  apply  to  license  taxes  and  also  that 
the  provision  authorizing  the  General  As- 
sembly to  delegate  the  power  to  impose 
license  taxes  to  its  "  sul^ordinate  political 
and  municipal  corporations "  authorized 
the  license  tax  in  question.  Reference  was 
made  to  its  own  decisions  and  to  quota- 
tions from  Blackstone  and  Kent  to  the 
effect  that  a  county  is  a  public  corporation 
having  functions  similar  to  those  of  a 
municipal  corporation  and  is  an  agency  of 
the  state.  —  Pine  Bluff  Transfer  Co.  v. 
Nichol  215  S.  W.  579. 

Banks — Double  Taxation. — In  a  re- 
cent case  the  opinion  of  the  Colorado  Su- 
preme Court  in  reversing  the  action  of  the 
lower  court  in  sustaining  a  demurrer  is  too 
brief  to  enable  one  to  fully  understand  the 
exact  facts,  but  evidently  an  assessment 
was  made  against  a  bank  which  included  its 
tangible  property,  its  deposits  and  also  its 
capital,  surplus  and  undivided  profits. 
This  was  held  to  be  taxing  the  same  prop- 
erty twice  and  unlawful. — Murray  v.  Board 
of  Conimis'rsj  185  Pac.  262. 

Jurisdiction — Personal  Property  on 
Military  Reservation.  —  In  an  exhaus- 
tive opinion  with  extensive  citation  of 
authority,  and  copious  extracts  from  nu- 
merous opinions,  the  Washington  Supreme 
Court  held  that  the  personal  property  of  a 
corporation  having  a  concession  at  Camp 
Lewis  military  reservation  which  had  been 
donated  to  the  United  States  Government 
by  Pierce  County,  with  the  consent  of  the 
state,  was  not  taxable  by  the  county  author- 
ities. The  reservation  was  held  not  a  part 
of  the  state,  and  therefore  without  its  juris- 
diction for  taxing  purposes. 

Elaborate  discussion  is  made  of  the 
varieties  of  jurisdiction  existing  with  re- 
spect to  such  reservations  and  other  sim- 
ilar federal  property,  depending  upon  the 
method  of  acquisition,  the  terms  of  the 
statute  authorizing  the  grant,  and  other 
details,  with  extended  quotation  from  the 
leading  case  of  Ft.  Learenitwrth  R.  R.  Co. 
V.  Lowe,  114  U.  S.  525.  Reservation  is 
expressly  made  of  the  question  of  whether 
the  state  could  tax  the  property  in  ques- 
tion as  personal  property  at  the  office  of 
the  corporation  in  the  state.  —  Concessions 
Co.  V.  Morris,  Sheriff,  et  al,  186  Pac.  655. 
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Public  Utii.itv  Assessments  —  Basis 
OF  Valuation  —  Unit  Rule  —  Reports 
TO  Public  Utilit\'  Commission  as  Evi- 
dence. —  Following  the  decision  of  the 
Montana  Supreme  Coxrrt  (108  Pac.  708), 
noted  in  the  Bulletin  of  December  1919, 
p.  93,  issue  was  joined  and  the  action  of 
the  State  Board  of  Equalization  with  re- 
spect to  the  assessments  of  the  property  of 
the  power  companies  in  question  was  re- 
viewed upon  the  report  of  a  referee. 

Exceptions  were  taken  to  the  exclusion 
by  the  referee,  as  evidence  offered  by  the 
state,  of  several  reports  made  by  the  com- 
panies to  the  Public  Service  Commission, 
such  reports  being  offered  as  evidence  that 
the  companies  themselves  treated  the  prop- 
erties as  an  entire  plant  and  not  as  segre- 
gated parts  and  also  as  showing  the  cost 
of  the  plant  from  which  a  basis  for  the 
valuation  was  to  be  inferred,  which  it  was 
claimed  the  Board  did  not  follow,  thus 
disclosing  its  failure  to  comply  with  the 
statute  in  making  the  assessments.  The 
court  upheld  the  referee  in  excluding  this 
evidence,  holding  that  the  question  of  the 
character  of  the  property  as  an  entire  plant 
and  thus  .subject  to  its  jurisdiction  rather 
than  that  of  the  local  assessors,  was  one  to 
be  determined  by  the  Board  itself,  as  a 
conclusion  of  law  from  the  facts  before  it. 
It  was  wholly  immaterial  how  the  com- 
panies considered  their  properties.  Nor 
was  this  evidence  competent  to  shoAv  the 
value  of  the  property.  It  was  not  within 
the  province  of  the  court  to  determine 
values  for  purposes  of  assessment.  Its 
function  was  to  determine  whether  the 
Board  had  done  so  and  in  the  manner  re- 
quired by  the  statute. 

The  real  question,  thus  stated,  was 
limited  to  a  test  of  what  the  Board  actually 
did,  the  function  of  the  writ  of  mandamus 
being  not  to  correct  errors  or  for  a  valua- 
tion but  to  compel  action.  The  court  is 
powerless  to  compel  the  Board  to  proceed 
in  any  particular  manner  {Cooley  on  Tax- 
ation, 2d  Ed.  730 ;  Danforth  v.  Living- 
ston. 59  Pac.  916) .  Except  in  case  of  abuse 
of  discretion,  action  of  assessing  officers' 
mandamus  will  not  lie,  even  though  the 
result  reached  is  clearly  unjust  and  erron- 
eous. Nor  can  the  court  inquire  into  the 
minds  of  the  taxing  authorities  in  fixing 
values  in  such  a  proceeding  (/?.  R.  Co.  v. 
Bahcock,  204  U.  S.  585).  ^ 

Coming  to  the  actual  procedure  of  the 


Board,  it  appeared  that  its  action  consisted 
in  merely  increasing  the  valuations  of  vari- 
ous specific  pieces  of  property  by  a  given 
per  cent.  This  the  court  held  was  not  a 
compliance  with  the  act  which  contem- 
plated a  valuation  of  the  entire  property 
as  a  unit,  a  deduction  of  properties  locally 
assessed  and  a  distribution  throughout  all 
the  counties  involved  of  the  difference, 
thus  assigning  to  each  county  its  appro- 
priate share  of  the  value  of  the  entire  prop- 
erty considered  as  an  entirety  with  the 
added  value  attributable  to  it  as  a  contin- 
uous line.  The  failure  to  conform  to  this 
method  provided  in  the  statute  vitiated  the 
assessment  made  just  as  fraud  or  the 
adoption  of  a  fundamentally  wrong  prin- 
ciple would  vitiate  it  (C.  5.  b'  Q.  R.  R., 
supra) . 

The  method  pursued  by  the  Board  could 
not  be  said  to  have  prevented  a  right  con- 
clusion. The  method  prescribed  by  the 
statute,  however,  was  not  followed,  and  if 
a  correct  conclusion  Avas  reached  it  was 
merely  an  accident.  In  departing  from 
the  statutory  method,  the  Board  failed  to 
pursue  the  method  devised  by  the  new  laws 
passed  as  a  result  of  the  tax  and  license 
commission  whose  report  is  referred  to  as 
indicating  the  intent  to  remove  the  evils 
theretofore  existing,  arising  from  the  as- 
sessment of  parts  of  inter-county  proper- 
ties by  the  local  assessors  of  each  county 
and  which  resulted  in  ridiculous  inconsis- 
tencies as  between  counties  and  the  escape 
of  those  elements  of  value  arising  from  a 
continuous  and  connected  operation  of  the 
whole. 

The  writ  of  mandate  was  ordered  to  be 
issued  directing  the  Board  to  reassemble 
and  assess  the  inter-counties  properties  of 
the  companies  in  question. — State  v.  Stat,r 
Board  of  Equalization,  186  Pac.  697. 

Public  Utility  Valuation  —  Ele- 
ments OF  Value.  —  A  recent  decision  of 
the  United  States  Supreme  Court  has 
aroused  much  new.spaper  comment  and  has 
been  referred  to  as  suggesting  an  impor- 
tant change  in  the  basis  of  valuation  in 
rate  cases.  The  real  matter  in  controversy 
was  as  to  the  duty  of  the  Interstate  Com- 
merce Commission,  in  reporting  upon 
values  of  carriers  under  the  act  of  March 
1.  1913  (37  Stat.  701)  amending  the  "Act 
to  regulate  commerce."  One  of  the  steps 
directed   to   be   taken   bv   the   Commission 
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was  to  ascertain  and  state  in  detail  and 
separately  from  the  improvements,  the  orig- 
inal cost  of  lands,  rights  of  way  and  ter- 
minals, the  present  value  thereof  "  and 
separately  the  original  cost  and  present 
cost  of  condemnation  and  damages  or  of 
purchase  in  excess  of  such  original  cost  or 
present  value."  The  commission  refused 
to  incorporate  in  its  final  report  upon  the 
property  any  itemization  responsive  to  the 
direction  above  quoted,  alleging  inability  to 
do  so  for  the  reasons  elaborated  in  a  sim- 
ilar refusal  in  another  proceeding  then 
pending  (I.  C.  C.  Val.  Rep.  1,  p.  54), 
viz. :  the  "  impossibility  of  making  the 
self-contradictory  assumptions  which  the 
theory  requires." 

This  proceeding  was  taken  to  compel 
the  commission  to  obey  the  provision  in 
question.  The  court  observed  that  it  was 
called  upon  to  decide  not  a  controversy 
growing  out  of  duty  performed  but  one 
solely  involving  an  alleged  refusal  to  dis- 
charge duties,  exacted  by  the  statute,  a 
purely  ministerial  matter ;  that  while  the 
commission  held  its  inaction  caused  by  a 
command  to  consider  matters  "  beyond  the 
possibility  of  rational  determination " 
called  for  "  impossible  hypotheses  "  as  to 
subjects  "  incapable  of  rational  ascertain- 
ment "  and  that  such  conclusions  were  the 
necessary  consequence  of  the  holding  in 
the  Minnesota  Rate  Cases  (230  U.  S.  352), 
such  conclusions  were  erroneous,  were 
caused  by  a  mistaken  conception  by  the 
commission  of  its  relation  to  the  subject 
and  an  unconscious  disregard  of  the  power 
of  Congress  and  an  unwitting  assumption 
of  authority  it  did  not  possess. 

The  reliance  upon  its  view  of  the  ruling 
in  the  3Iinnesota  cases,  even  assuming  it 
correct,  illustrated  still  further  a  disre- 
gard of  the  power  of  Congress,  it  being 
impossible  to  conceive  how,  if  Congress 
had  power  to  impose  the  duty,  that  ruling 
could  justify  a  refusal,  particularly  as  it 
was  made  prior  to  the  passage  of  the  act 
in  question.  It  was  further  held  that  be- 
cause the  inquiry  opened  up  a  wide  range 
of  proof  and  called  for  the  exercise  of  close 
scrutiny  and  scrupulous  analysis,  that 
afforded  no  basis  for  the  refusal  to  enforce 
the  ver}^  Act  under  which  its  power  was 
being  exerted. 

It  will  thus  be  seen  that  no  important 
question  of  valuation  can  fairly  be  said  to 
have  been  passed  upon  by  the  court  in  this 


case,  the  effect  of  the  decision  being  merely 
to  interpret  the  duty  of  the  commi-ssion 
under  the  statute. 

The  judgment  of  the  District  of  Co- 
lumbia Court  of  Appeals  was  reversed  with 
directions  to  reverse  that  of  the  superior 
court  and  to  direct  that  court  to  grant  a 
writ  of  mandamus  in  conformity  with  the 
opinion. — U.  S.  ex  rel.  Kansas  City  So. 
Ry.  V.  Interstate  Commerce  Commission, 
U.  S.  Sup.  Ct.,  March  8.  1920. 

Corporations — Capital  Stock  Tax — 
Deduction  of  Shares  in  Other  Corpor- 
ations— Discrimination.  —  In  affirming 
by  a  five  to  four  decision  a  judgment  of 
the  Arkansas  Supreme  Court  (198  S.  W. 
702),  the  U.  S.  Supreme  Court  has,  in 
effect,  further  emphasized  the  doctrine 
often  stated  and  more  often  followed  with- 
out statement,  that  that  court  is  not  to  be 
considered  a  haven  of  refuge  for  taxpayers 
aggrieved  by  some  real  or  fancied  outrage 
perpetrated  by  state  officers  acting  under 
state  authorit)^  The  grievance  must  be 
more  than  just.  It  must  arise  through 
some  definite  violation  of  the  federal  con- 
stitution and  the  court  is  by  no  means  in- 
clined to  broaden  the  scope  of  that  instru- 
ment in  tax  cases.  The  trend  in  tax  cases 
seems  to  be  more  and  more  to  place  the 
correction  of  unjust  taxation  with  the  state 
legislatures  and  the  state  courts  and  to  dis- 
courage resort  to  that  court  for  relief. 

The  briefs  in  the  case  in  question  con- 
tain elaborate  argiunents  as  to  the  funda- 
mental conceptions  of  the  corporate  form 
of  business  and  much  detail  as  to  the  the- 
ories of  corporate  taxation.  The  court 
utterly  ignores  all  this  elaboration  and,  ap- 
parently fully  appreciating  the  injustice 
complained  of,  rests  its  opinion  upon  ab- 
sence of  a  definite  violation  of  rights  guar- 
anteed by  the  fourteenth  amendment. 

The  complaining  corporation  urged  such 
violation  because  of  the  failure  of  the 
state  court  to  construe  a  statute  imposing 
a  capital  stock  tax  upon  it,  so  as  to  author- 
ize it,  in  reaching  the  value  of  its  capital 
stock,  to  deduct  the  shares  owned  by  it  in 
other  corporations,  also  taxed  on  their 
capital  stock,  as  was  permitted  in  the  case 
of  individuals,  thus  imposing  what  it 
claimed  double  taxation  and  a  discrimina- 
tion in  violation  of  the  federal  constitu- 
tion. 

As    suggested    above,    the   court   sweeps 
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these  claims  aside  although  admitting  the 
provocation  for  them,  saying  that  the  ob- 
jection to  the  taxation  as  double  "  is  a 
matter  of  state  law  alone.  The  fourteenth 
amendment  no  more  forbids  double  taxa- 
tion than  it  does  doubling  the  amount  of 
the  tax:  Daiidsan  v.  Neiv  Orleans,  96  U. 
S.  97;  Tennessee  v.  Whiteiuorth,  117  U. 
S.  129,  136,  137;  St.  Louis  S.  W.  Ry.  v. 
Arkansas,  235  U.  S.  350,  367,  368  " ;  that 
so  far  as  the  federal  constitution  is  con- 
cerned a  state  may  "  tax  its  own  corpora- 
tions in  respect  to  stock  held  by  them  in 
other  domestic  corporations  although  unin- 
corporated stockholders  are  exempt."  A 
state  may  have  a  policy  in  taxation,  Qiiong 
Wing  V.  KirkendaU,  223  U.  S.  59,  63, 
that  it  may  discourage  the  holding  of  stock 
of  one  corporation  by  another  through 
taxation  or  make  it  pay  for  that  privilege ; 
that  a  discrimination  between  corporations 
and  individuals  in  a  tax  like  the  one  in 
question  "  cannot  be  pronounced  arbitrary, 
although  we  may  not  know  the  precise 
ground  of  policy  that  led  the  state  to  in- 
sert the  distinction  in  the  law." 

Another  discrimination  was  asserted  in 
that  the  proceeding  was  instituted  to  col- 
lect back  taxes  under  a  statute  which  per- 
mitted this  in  the  case  of  corporations  and 
not  as  to  individuals.  This  also  was  held 
not  a  denial  of  rights  under  the  federal 
constitution ;  that  the  policy  could  not  be 
pronounced  unlawful  {New  York  Clearing 
House  Building  Co.  v.  Barker,  179  U.  S. 
279,  283). 

The  elaborate  argmnents  made  as  to  the 
limitations  of  the  state  constitution  upon 
the  powers  of  the  state  were  dismissed  with 
the  statement  that  those  questions  were  for 
the  state  court  alone  and  were  taken  as 
disposed  of  by  that  court  whose  judgment 
wa.s  affirmed. 

The  opinion  in  this  case,  which  is  ver\- 
brief,  has  been  noted  at  length  because  it 
seems  to  contain,  by  implication,  matter  of 
considerable  importance.  The  lesson  it 
teaches  is  that,  after  all,  justice  in  taxa- 
tion must  be  sought  for  in  the  state  legis- 
lative halls  and  before  state  administrative 
officers  and  state  courts.  Mr.  George 
Vaughan,  who  represented  the  state,  ad- 
vises that  his  opponents  refer  to  the  de- 
cision as  an  "unholy  victory." — Fort  Worth 
Lumber  Co.  v.  Arkansas,  U.  S.  Sup.  Ct., 
March  1,  1920. 


Speci.'Vl  Assessments — Due  Process — 
Discrimination. — The  United  States  Su- 
preme Court  was  invoked  in  a  recent  case 
for  relief  from  an  alleged  discriminatory 
assessment  for  sewer  construction  imposed 
under  the  St.  Louis  charter. 

In  this  case  the  provisions  of  the  charter 
contained  such  detailed  requirements  as  to 
the  construction  in  question  as  apparently 
to  authorize  the  writ  of  error  taken  from 
the  decision  of  the  Missouri  supreme  court 
affirming  the  judgment  of  the  lower  court 
(273  Mo.  184),  the  sewer  districts  being 
established  by  local  authorities  and  this 
action  having  the  force  and  effect  of  a 
statute  of  the  state. 

It  was  held  that  the  court  would  only 
interfere  with  the  acts  of  local  authorities 
in  cases  where  such  action  was  found  to  be 
arl)itrary  or  wholly  unequal  in  operation 
and  effect  {Embree  v.  K.  City  Road  Dis- 
trict, 240  U.  S.  242;  Witherell  v.  Con- 
struction Co.,  249  U.  S.  63;  Hancock  v. 
Muskogee,  250  U.  S.  454:  Branson  v. 
Bush,  December  22,  1919)  ;  that  as  the 
state  court  has  held  that  the  mere  fact  that 
the  drainage  might  have  been  accomplished 
without  the  construction  complained  of, 
did  not  justify  its  interference  with  the 
discretion  much  less  did  there  exist  reason 
for  it  under  its  supervisory  power  under 
the  federal  constitution  to  reverse  that 
action.  —  Goldsmith  et  al.  v.  Prendergast 
Consfn  Co..  U.  S.  Sup.  Ct.,  March  1, 
1920. 

Special  Assessments  —  Due  Process. 
— Improvement  assessments  levied  pursuant 
to  the  Charter  of  the  City  of  Denver,  were 
objected  to  as  lacking  in  due  process  be- 
cause no  adequate  hearing  was  permitted 
the  taxpayers  before  a  board  with  power 
to  hear  complaints  and  make  corrections. 
It  was  asserted  that  the  board  pro\'ided 
had  power  merely  to  recommend  to  an- 
other board  whose  action  was  final.  The 
state  supreme  court  had  denied  relief  and 
sustained  the  assessment  (171  Pac.  66). 
The  petitioner  did  not  avail  itself  of  the 
privilege  of  a  hearing  before  the  board  but 
began  this  proceeding  to  test  the  constitu- 
tionality of  the  act.  The  court  held  that 
the  proper  construction  of  the  cliarter  was 
for  the  state  court,  and  that  that  court 
had,  in  prior  cases,  construed  the  section 
then  in  effect,  which  was  the  same  in  terms 
as  the   one  under   review,   not   to  deprive 
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taxpayers  of  a  proper  forum  for  review  or 
the  legislative  body  of  jurisdiction  to  act 
upon  complaints  {33  Colo.  80,  94,  104)  ; 
that  these  decisions  had  been  tested  on 
constitutional  grounds  by  it  {Londoner  v. 
Denver,  210  U.  S.  373)  and  found  not 
open  to  objection  on  such  grounds.  As 
plaintiffs  had  opportunity  to  be  heard  be- 
fore the  duly  constituted  board,  they  could 
not  be  heard  to  complain  now. — Farncomh 
et  al.  v.  City  and  County  of  Denver,  U.  S. 
Sup.  Ct.,  March  1,  1920. 

Writs  of  Error — When  Allowed. — 
Recent  rather  frequent  appearances  in 
supreme  court  decisions  of  the  fatal  words 
"  Petition  denied "  with  a  reference  to 
section  237  of  the  Judicial  Code,  as 
amended  by  the  act  of  September  6,  1916, 
have  at  times  seemed  puzzling.  The  ex- 
planation is  disclosed  in  a  decision  which 
may  serve  to  obviate  useless  resort  to  the 
Writ  of  Error  in  tax  cases  and  which  also 
indicates  a  practical  limitation  upon  relief 
from  unjust  taxation. 

The  case  arose  from  an  attempt  by  the 
state  to  collect  taxes  upon  an  assessment  by 
the  State  Board  of  Valuation  of  Kentucky, 
covering  property  that  had  already  been 
assessed  by  the  municipal  authorities,  the 
latter  assessments  being  claimed  unauthor- 
ized. As  one  defense,  the  taxpayer  alleged 
discrimination  through  uniform  under- 
assessment generally  which  was  urged  as 
raising  a  federal  question  and  which  was 
evidently  so  deemed  by  the  Kentucky  Court 
of  Appeals,  as  appeared  from  its  opinion 
(178  Ky.  561,  566),  wherein  reference 
was  made  to  the  Kentucky  Franchise  Tax 
Cases  (244  U.  S.  499). 

The  importance  of  the  opinion  of  the 
United  States  Supreme  Court  lies  in  its 
reasons  for  dismissing  the  writ.  The  judg- 
ment of  the  Kentucky  court  was  rendered 
after  the  act  of  September  6,  1916  became 
effective,  and  thus  that  act  was  held  to  de- 
termine the  right  to  have  a  review.  The 
act  provides  for  a  review  when  a  question 
of  the  validity  of  a  statute  or  authority, 
tested  by  the  provisions  of  the  federal  con- 
stitution, is  decided  by  a  state  court.  What 
is  meant  by  the  validity  of  a  statute  or 
authority  was  discussed  in  Bait,  ct'  Poto- 
mac R.  R.  Co.  V.  Hopkins,  130  U.  S.  210, 
in  which  case  it  was  said  "  Whenever  the 
power  to  enact  a  statute  as    it   is  by  its 


terms,  or  is  made  to  read  by  construction, 
is  fairly  open  to  denial  and  denied  the 
validity  of  such  statute  is  drawn  in  ques- 
tion, but  not  otherwise." 

It  was  thus  held  that  mere  objection  to 
an  exercise  of  authority  under  a  statute, 
whose  validity  is  not  attacked,  cannot  be 
made  the  basis  of  a  writ  of  error;  there 
must  be  a  challenge  of  the  validity  of  a 
statute  upon  a  claim  that  it  is  repugnant 
to  the  federal  constitution  so  as  to  require 
the  state  court  to  decide  the  question  of 
the  validity  {Champion  Lumber  Co.  v. 
Fisher,  227  U.  S.  445). 

Thus  here  the  mere  allegation  of  unjust 
administrative  action  in  assessing  some 
property  at  full  value  while  other  property 
was  assessed  uniformly  and  habitually  at  a 
fraction  thereof,  was  held  not  to  bring  in 
question  the  validity  of  the  taxing  act  so 
as  to  authorize  the  issuance  of  the  writ, 
and  it  was  accordingly  dismissed. 

The  practical  result  is  the  denial  of  re- 
sort to  the  Supreme  Court  in  a  large  class 
of  cases  to  secure  relief  from  state  taxa- 
tion methods.  Doubtless  extra  incentive  is 
thus  given  to  begin  tax  proceedings  in  the 
federal  courts  but  there  are  limitations 
upon  this  procedure  through  the  customary 
objection  that  the  taxpayer  has  an  ade- 
quate remedy  either  before  administrative 
officers  or  through  a  definite  state  law. 
Choosing  a  remedy  for  relief  from  unjust 
taxation  is  thus  seen  to  require  careful 
consideration. — Jett  Bros.  Distilling  Co.  v. 
City  of  Carroll  ton.  U.  S.  Sup.  Ct.,  March 
1.  1920. 

Licenses — Authority  —  Retroactive 
Effect — Separate  Businesses.  —  It  was 
held  that  a  license  tax  levied  upon  the 
business  of  purchasing  leaf  tobacco  was 
not  objectionable  as  being  a  mere  incident 
to  the  right  to  manufacture  tobacco,  such 
purchasing  being  a  well-recognized  busi- 
ness. It  was,  however,  held  that  a  sep- 
arate license  tax  could  not  be  imposed  for 
conducting  the  business  of  packing  leaf 
tobacco  as  that  was  a  mere  incident  to  the 
manufacturing  and  could  not  be  made  the 
subject  of  a  separate  tax. 

It  was  held  that  a  license  tax  could  be 
increased  before  the  time  for  enforcement, 
even  though  collection  had  been  made  at 
the  previous  rates. — American  Tobacco  Co. 
V.  Danville,  99  S.  E.  733. 
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Licenses  —  Liability  of  Lawyers — 
Authority  to  Levy. — An  attorney-at-law 
of  the  Nevada  Bar,  resisted  the  payment 
of  a  city  license  tax,  alleging  constitutional 
grounds ;  that  the  right  to  practice  law 
was  a  vested  right  and  could  not  be  bur- 
dened with  a  tax  and  that  it  violated  the 
due  process  clause. 

The  court  referred  to  the  one  case  hold- 
ing with  the  plain tiif  [Lawyers'  Tax  cases, 
8  Heisk  (Tenn.)  565]  as  being  by  a 
divided  court  and  as  being  opposed  to  the 
universal  weight  of  authority,  citing  nu- 
merous cases.  It  was  also  urged  that  as 
the  right  to  impose  such  taxes  was  not 
expressly  given  in  the  constitution,  no 
such  right  existed.  The  court  readily  held 
this  definitely  opposed  to  well-recognized 
authority. — Ex  parte  Dixon,  183  Pac.  642. 

Licenses  —  Trading  Stamps  —  Dis- 
crimination.—  An  elaborate  opinion  ap- 
pears in  the  decision  of  the  Maryland  court 
sustaining  a  license  tax  imposed  upon  the 
giving  of  trading  stamps  redeemable  in 
merchandise.  The  ordinance  was  attacked 
upon  every  conceivable  constitutional 
ground  and  the  opinion  contains  full  ref- 
erence to  the  authorities.  It  is  held  that 
such  a  tax  is  a  valid  exercise  of  the  police 
power,  is  not  discriminatory  because  of  ex- 
emption to  one  issuhig  stamps  in  connec- 
tion with  the  sale  of  his  own  products  or 
liecause  not  applicable  to  one  redeeming 
the  stamps  in  cash  or  because  arl)itrarv. — • 
State  V.  J.  M.  Seney  Co.,  107  Atl.  189.' 

License — Peddlers.  —  The  agent  of  a 
non-resident  concern  engaged  in  selling 
goods  from  a  wagon,  direct  to  customers 
upon  a  commission  basis,  was  subject  to  a 
license  tax  as  a  peddler  and  was  not  ex- 
empt as  being  a  clerk  ;  even  if  he  were  an 
agent  of  the  foreign  concern  he  would  still 
be  subject  to  the  tax,  as  no  question  of  in- 
terstate commerce  was  involved. — Ballard 
V.  Russell,  82  So.  730. 

Inheritance  Tax — Trust  Deed — De- 
duction OF  Federal  Estate  Tax — Con- 
struction OF  Statute  Adopted  from 
Another  State.  —  Decedent  during  his 
lifetime  transferred  certain  property  to  a 
trustee  to  hold  in  accordance  with  the  pro- 
visions of  the  trust  deed.  The  evidence 
showed  that  he  did  not  thereafter  concern 


himself  with  the  management  of  the  prop- 
erty conveyed,  but  treated  it  in  all  respects 
as  an  absolute  conveyance;  that  although 
power  of  revocation  was  reserved  in  the 
deed  it  was  not  exercised.  Upon  the  death 
of  grantor  it  was  sought  to  impose  an  in- 
heritance tax  upon  the  trust  property  upon 
the  ground  that  the  power  of  revocation 
was  in  it.self  sufficient  to  render  the  transfer 
subject  to  tax  as  made  in  contemplation 
of  death  or  as  intended  to  take  effect  after 
death.  The  court  rejected  this  contention, 
holding  that  the  facts  in  the  case  disproved 
the  claim.  It  was  further  held  that  as  the 
portion  of  the  act  sought  to  be  applied 
was  copied  literally  from  the  New  York 
statute  and  as  the  courts  of  that  state  had 
construed  it  as  not  applicable  to  a  trust 
deed  such  as  was  here  involved  {In  re  Ma- 
sury's  Estate,  53  N.  E.  1127),  this  con- 
struction would  be  deemed  adopted  {People 
V.  Carpenter,  106  N.  E.  302). 

It  was  also  held  that  the  federal  estate 
tax  was  an  expense  of  the  estate  and  should 
be  deducted  before  computation  of  the  tax 
{People  V.  Pas-field,  120  N.  E.  286).— 
People  V.  Northern  Trust  Co..  124  N.  E. 
662. 

Inheritance  Tax — Deed  with  Re- 
served Power  of  Disposition  —  Effect 
of  Administrative  Practice. — A  recent 
case  involved  a  point  which  the  Maryland 
court  of  appeals  held  not  before  deter- 
mined. A  testatrix  had  during  her  life- 
time deeded  all  her  property  to  a  trustee, 
reserving  power  of  revocation,  of  testa- 
mentary disposition  and  beneficial  use  dur- 
ing her  life.  Upon  her  death,  pecuniary- 
legacies  were  held  subject  to  the  collateral 
inheritance  tax  as  against  the  claim  that 
inasmuch  as  the  legal  title  to  the  property 
had  passed  from  testatrix,  there  was  no 
liability  for  any  tax.  The  court  held  that 
while  it  was  true  that  although  the  orig- 
inal statute  imposing  the  tax  was  passed 
in  1844  and  that  no  attempt  had  been  made 
to  collect  it  in  such  a  case,  this  long  and 
unbroken  administrative  omission  or  mis- 
construction could  not  stand  in  the  way  of 
the  clear  language  of  the  statute  under 
which  a  tax  applied  to  transfers  "  made 
or  intended  to  take  eflFect  in  possession 
after  the  death  of  the  grantor  "  and  that 
the  deed  in  question  was  in  reality  within 
this  provision.  —  Smith  v.  State,  107  Atl. 
255. 
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Inheritance  Tax — Gifts  in  Contem- 
plation OF  Death.  —  A  clear  exposition 
of  the  law  relating  to  the  taxability  of 
"  gifts  made  in  contemplation  of  death  " 
is  to  be  found  in  a  recent  Illinois  case. 

"  No  general  rule  can  be  formulated," 
says  the  court,  "  but  if,  upon  a  considera- 
tion of  all  the  surrounding  facts  and  cir- 
cumstances, it  is  apparent  the  donor's  con- 
dition was  such  that  he  might  reasonably 
have  expected  death  at  any  time,  and  the 
disposition  made  of  his  property  is  such 
as  he  had  contemplated  making  in  that 
event,  or  such  as  he  might  reasonably  be 
supposed  to  have  desired  to  be  made  at 
his  death,  and  no  other  moving  cause  is 
apparent  for  making  the  transfer  at  the 
time  it  was  made,  the  gift  will  be  deemed 
to  have  been  made  in  contemplation  of 
death,  even  though  the  transfer  be  absolute 
in  form  and  such  as  would  invest  the  donee 
with  absolute  right  to  the  property  during 
tlie  lifetime  of  the  donor." 

It  holds  that  the  inheritance  tax  law  was 
not  intended  to  prevent  a  person  from  dis- 
posing of  his  property  in  any  legitimate 
way  he  sees  fit,  nor  to  prevent  a  parent,  in 
his  lifetime,  from  giving  to  his  children 
the  whole  or  any  part  of  his  estate,  so  long 
as  the  gift  was  not  intended  as  a  "  testa- 
mentary disposition "  of  his  property  or 
made  in  contemplation  of  the  donor's  death. 
—People  V.  Danks,  124  N.  E.  625. 

Inheritance  Tax — Clear  Value  of 
Propertv — Deduction  of  Federal  In- 
come Tax.  —  In  connection  with  the  in- 
heritance tax  of  a  New  York  resident,  the 
court  construed  the  liability  of  the  dece- 
dent to  federal  income  tax  as  affecting  the 
inheritance  tax.  It  was  held  that  the  tax 
Avas  imposed  upon  the  clear  value  of  the 
estate  at  the  time  of  death ;  that  at  that 
time  no  income  tax  was  ascertained  ;  that 
the  tax  thereafter  paid,  upon  a  return  by 
the  executors,  could  not  be  considered  as  a 
liability  existing  at  the  time  of  death  and 
deductible  in  reaching  the  clear  value  of 
the  estate  because  the  tax  so  paid  was  not 
fixed,  it  was  subject  to  correction,  either 
reduction  or  addition,  upon  examination 
by  the  internal  revenue  department;  that 
a  liability  thus  merely  prospective,  repre- 
sented by  a  tentative  tax  not  definitely 
fixed  and  furthermore  not  payable  for  a 
year  or  more  after  the  death  of  decedent, 
was  not  deductible  in  ascertaining  the  value 


of  his  estate  subject  to  inheritance  tax. — 
In  re  Hazard's  Estate,  177  N.  Y.  Supp. 
369. 

Railroads  —  Valuation  —  Franchise 
\'alue  —  Special  Assessments  —  Ro.\d 
Improvement  Assessment. — The  United 
States  supreme  court,  in  upholding  a  special 
improvement  assessment  against  a  railroad, 
has  made  some  observations  of  more  than 
passing  importance  upon  the  troul)lesome 
question  of  "  franchises  "  as  an  element  in 
property  valuation.  Remarks  made  by  this 
court  in  reaching  a  conclusion  in  one  con- 
troversy often  throw  light  upon  its  prob- 
able attitude  where  similar  sets  of  facts 
are  presented  in  other  controversies.  In 
this  case,  an  improvement  act  applied  only 
to  real  estate.  A  tax  under  this  act  was 
levied  on  a  railroad,  based  upon  its  assess- 
ment as  fixed  by  the  tax  commission  for 
general  property  taxes  in  making  which 
the  "franchises  (other  than  the  right  to  be 
a  corporation)"  which  were  declared  to  be 
"  property  ",  were  required  to  be  "  con- 
sidered ".  It  was  urged  that  by  "  con- 
sidering "  the  franchi.ses  the  resulting  as- 
sessment of  the  railroad  tracks,  which  were 
real  property,  was  in  effect  in  part  an  as- 
sessment of  personal  property  and  hence 
illegal  as  made  without  authority  of  law, 
constituting  an  inequality  repugnant  to  the 
equal  protection  clause  of  the  federal  con- 
stitution. 

The  court,  after  suggesting  the  difficulty 
inherent  in  an  attempt  to  value  a  franchise 
separate  and  apart  from  the  "  essential 
properties  of  corporate  existence "  if  it 
were  to  be  "  considered  substantial  enough 
to  be  of  practical  value  ",  held  that  even 
if  it  were  to  be  deemed  that  the  tax  com- 
mission had  recognized  this  distinction,  it 
would  amount  not  to  an  assessment  of  a 
separate  valuation  of  personal  property  but 
would  merely  be  a  determination  of  the 
value  of  the  real  property — the  tracks — 
having  regard  to  their  use  in  the  conduct 
of  railroad  operations,  thus  giving  to  such 
property  a  value  greater  as  a  part  of  a 
railroad'  unit  and  as  a  going  concern,  than 
it  would  have  if  considered  only  as  a  quan- 
tity of  land,  buildings  and  track.  The 
court  refers  with  approval  to  this  method 
of  assessing  railroad  property  sanctioned 
specifically  in  Cleveland  dfc.  R.  R.  Co.  v. 
Backus,  154  U.  S.  439  at  445,  where  the 
court  developed  the  principle  that  value  is 
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dependent  upon  use  and  is  to  be  meas- 
ured by  the  profitableness  of  such  use ; 
that  there  is  no  pecuniary  value  outside  of 
that  which  results  from  use  and  that  it  is 
practically  impossible  to  divide  the  value 
of  a  railroad  and  determine  how  much  is 
caused  by  one  use  and  how  much  by  an- 
other; that  an  apportionment  of  its  total 
value  among  separate  districts  on  the  basis 
of  length  of  road  in  each  is  probably  as 
good  a  method  as  can  be  devised. 

Upon  the  contention  that  the  improve- 
ment constituted  no  betterment  to  the  rail- 
road, the  court  refers  to  the  legislative  dec- 
laration authorizing  the  inclusion  of  rail- 
road property  and  holds  that  such  declara- 
tion is  conclusive  upon  the  courts  under 
\vell-settled  authority,  such  as  Spencer  v. 
Merchant,  125  U.  S.  345,  and  the  recent 
cases  of  Wagner  v.  Baltimore  and  Hoiick 
V.  Little  River  Drainage  District,  239  U. 
S.  207  and  254.  Upon  a  brief  reference 
to  the  evidence,  the  court  finds  it  to  clearly 
negative  the  suggestion  that  the  legislative 
declaration  was  arbitrary,  capricious  or 
confiscatory  and  that  the  railroad  would 
clearly  be  benefited  by  the  improvement. — 
Branson  v.  Bush,  U.  S.  Sup.  Ct.,  Dec.  22, 
1919. 

Gross  Receipts  Taxes — Railroads — 
Operating  Property. — The  gross  receipts 
tax  on  railroads  in  California  was  recently 
under  consideration.  The  state  claimed 
that  where  a  railroad  was  operating  other 
utilities  not  specifically  included  in  the 
constitutional  provision  as  taxable  for  state 
purposes  by  the  gross-receipts  method, 
nevertheless  the  receipts  from  such  other 
activities  must  be  included  notwithstanding 
that  if  that  were  done,  the  property  used 
in  such  outside  business  would  be  exempt 
from  local  taxation. 

The  court  held  that  no  such  erratic  oper- 
ation as  would  follow  from  such  a  con- 
struction, could  be  upheld  and  that  the 
gross  receipts  from  operations  other  than 
strictly  railroad  operations,  were  not  tax- 
able. —  Southern  Pa-c.  Co.  v.  Richardson, 
184  Pac.  3. 

Capital  Stock — Intangible  Property 
— Deduction  of  Real  Estate  in  An- 
other State.  —  In  a  recent  case  the  Ar- 
kansas supreme  court  adheres  to  its  de- 
cision in  the  Bodcaiv  Lumber  Co.  case, 
194  S.  W.  692,  and  refuses  to  hold  that  in 


iusessing  the  intangible  value  of  the  capital 
stock  of  a  domestic  corporation,  the  value 
of  real  estate  situated  in  another  state 
should  be  deducted.  It  is  held  that  the 
enactment  of  Act  No.  262,  Laws  1917. 
since  the  Bodcaw  case,  is  not  material,  as 
the  w^ords  "tangible  property"  appearins: 
in  the  statutes  when  that  case  was  decided, 
would  include  "  real  estate  ",  these  word- 
appearing  in  the  later  enactment.  It  i.- 
held  that  if  the  corporation  could  not  de- 
duct its  tangible  property  in  another  state, 
it  could  not  deduct  its  real  estate. — Crossel 
Lumber  Co.  v.  State,  214  S.  W.  43. 

Bank  Shares  —  Deducting  Real  Es 
TATE.  —  In  a  Utah  case  it  appeared  that 
the  assessor  had  failed  to  correctly  apply 
the  statute  respecting  deductions,  as  con- 
strued in  Continental  National  Bank  v. 
Naylor,  179  Pac.  67,  as  a  result  of  which 
the  shares  were  alleged  to  be  illegally  and 
erroneously  assessed.  The  court  sustained 
this  contention,  adhering  to  its  previous 
construction  of  the  rule  which  appears  to 
require  the  deduction  for  real  estate  to  be 
not  its  assessed  value  but  a  sum  which  bears 
the  same  relation  to  the  total  market  value 
of  the  shares  that  the  assessed  value  of  the 
real  estate  bears  to  the  total  book  value  of 
the  stock  surplus  and  undivided  profits. 

Upon  an  application  for  rehearing,  the 
constitutionality  of  the  statute  under  which 
the  rule  was  authorized,  was  questioned. 
The  question  was  held  to  be  a  serious  one 
but  not  subject  to  consideration  upon  a  re- 
hearing.— Pingree  Nafl  Bank  of  Ogdcn  v. 
Weber  County,  183  Pac.  334. 

Corporations  —  Effect  of  Invalida- 
tion OF  Charter  for  Failure  to  Pay 
Taxes  and  of  Subsequent  Reinstate- 
ment. —  It  Avas  held  that  where  persons 
dealt  with  officers  of  a  corporation  after 
its  charter  had  been  annulled  under  a  New 
Jersey  act  but  without  the  knowledge  of 
such  officers  and  of  those  dealing  with 
them,  and  it  appeared  that  the  charter  was 
subsequently  reinstated,  also  pursuant  to 
state  law,  the  officers  in  question  could  not 
be  held  personally  liable  on  contracts  made 
while  the  charter  was  inoperative.  Circuit 
Judge  Rodgers  filed  an  elaborate  dissent. — 
Held  V.  Crosthivaite,  260  Fed.  613. 

Debt  Limitation  —  Federal  Aid  — 
Public  Purpose. — Tlie  constitutionality  of 
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an  act  of  Kentucky,  passed  in  connection 
with  the  acceptance  of  the  act  of  Congress 
providing  for  cooperative  agricultural  ex- 
tension work  between  agricultural  colleges, 
was  questioned.  It  was  held  that  the  act 
was  not  violative  as  not  being  for  a  public 
purpose,  although  appropriating  money  for 
a  limited  class,  or  as  granting  privileges 
except  in  consideration  of  public  services. 

The  objection  that  the  appropriation 
made  pursuant  to  the  act  was  void  as  in 
violation  of  the  constitutional  provision 
limiting  the  indebtedness  which  might  be 
incurred  by  a  county,  was  however  sus- 
tained. 

This  action  was  sought  to  be  sustained 
upon  the  theory  that  the  making  of  an  ap- 
propriation was  not  the  incurring  of  in- 
debtedness and  that  although  the  indebt- 
edness existing  before  the  appropriation  in 
question,  exceeded  the  constitutional  limit, 
the  action  in  question  was  not  subject  to 
the  constitutional  inhibition.  The  court, 
upon  a  thorough  discussion  of  the  subject, 
held  this  argument  unsound  as  in  reality 
proposing  a  method  by  which  the  safe- 
guard could  be  readily  nullified  through 
the  indirect  method  suggested. — Carman  v. 
Hickman  Coimty,  215  S.  W.  408. 

Recovery  —  Duress  —  Limitations  as 
Affecting  Non-Residents  —  Personal 
Liability  of  Collector. — An  aftermath 
of  the  extensive  litigation  in  Massachusetts 
over  the  foreign  corporation  franchise  tax, 
held  void  in  Int.  Paper  Co.  v.  Mass.,  246 
U.  S.  135,  and  an  illustration  of  the  re- 
ward of  ingenuit}'  and  persistence  is  seen  in 
connection  with  attempts  of  the  corpora- 
tion to  recover  the  tax  so  held  void.  The 
attempt  in  the  state  court  was  abandoned 
because  of  the  holding  of  the  state  court 
that  the  failure  to  begin  suit  within  six 
months  was  fatal.  Thus  the  plaintiff  was 
without  remedy  in  the  state  court  and 
brought  suit  in  the  federal  court  against 
the  state  treasurer  personally,  to  recover 
the  tax.  which  was  paid  under  protest  and 
under  claim  of  implied  duress. 

The  court  sustained  the  contention  of 
duress  as  warranted  by  reason  of  the  dras- 
tic penalties  for  non-payment,  referring  to 
Atch{so7i  dfc.  Ry.  Co.  v.  O'Connor^  223 
U.  S.  280,  286,  and  other  cases  which  it 
says  make  it  clear  that  "  unless  and  except 
as  modified  by  statute,  the  common-law 
right  of  action  for  money  had  and  received 


lies  against  a  tax  collector  to  recover  taxes 
illegally  collected,  with  notice  that  they 
are  not  paid  voluntarily,  but  under  pro- 
test ;  duress,  express  or  implied,  may  make 
protest  unnecessary." 

It  was  held  that  "  no  federal  court  can 
hold  that  the  rights  of  foreign  corpora- 
tions or  of  other  citizens  of  other  states 
to  recover  money  illegally  obtained  from 
them,  through  implied  duress  of  statutes 
held  unconstitutional  by  the  Supreme 
Court  of  the  United  States,  shall  lie  at  the 
mercy  of  the  legislature  of  Massachusetts 
or  of  any  other  state  " ;  that  the  defendant 
treasurer  was  legally  in  the  wrong  and 
should  be  remitted  to  the  remedy  of  an  act 
of  the  legislature  to  recover  the  tax  and 
not  the  plaintiff,  and  that  the  latter  was 
entitled  to  judgment  for  the  amount  of  the 
tax  with  interest. — International  Paper  Co. 
V.  Burrill,  260  Fed.  664.  See  also  Bul- 
letin N.  T.  A.,  V,  22. 

Recovery — Sufficiency  of  Protest. — 
The  supreme  court  of  Rhode  Island  holds 
that  while  it  is  unreasonable  to  require  a 
taxpayer,  as  a  prerequisite  to  estal)lishing 
grounds  for  recovery  of  an  illegal  tax,  to 
become  liable  for  additional  costs  and  ex- 
penses imposed  as  penalties  for  delay  in 
the  event  he  is  unsuccessful  and  that  pay- 
ment under  same  form  of  protest  is  suffi- 
cient, yet  that  one  who  merely  protests,  as 
evidenced  by  the  receipts  of  the  collector 
bearing  the  words  "  paid  under  protest," 
but  who  does  not  specify  with  reasonable 
certainty  the  defect  or  error  on  which  his 
protest  is  based,  cannot  recover  back  the 
illegally  assessed  taxes  so  paid. 

This  discussion  specifically  overrules 
previous  decisions  of  the  court  in  so  far 
as  they  held  that  a  protesting  taxpayer  is 
not  required  to  state  the  grounds  of  his 
protest. 

Incidentally  the  court  also  decides  that 
taxes  illegally  assessed  and  paid  under 
proper  protest  can  b6  recovered  from  the 
treasurer  of  a  town,  even  though  there  be 
nothing  in  the  record  to  show  that  the 
moneys  were  paid  over  by  the  collector  of 
taxes  to  the  town  treasurer.  —  Albro.  v. 
Kettelle,  107  Atl.   198. 

Fraudulent  Assessments  —  Requi- 
sites for  Review. — A  city  assessor,  at  the 
suggestion  of  certain  city  officials,  for  the 
purpose    of    producing    sufficient    revenue, 


2^0 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  V 


assessed  property  uniformly  at  a  rate  60% 
above  the  assessment  of  the  same  property 
made  by  the  county  assessor,  but  the  evi- 
dence showed  that  the  increased  assessment 
was  not  in  excess  of  the  fair  valuation  in 
the  assessor's  judgment.  The  assessment 
was  contested  as  being  illegal  because  made 
fraudulently.  The  court  held  the  evidence 
insufficient  to  show  fraud  and  that  even  it 
it  were  to  be  held  that  the  method  used 
implied  fraud,  still  relief  could  not  be 
granted,  because  the  taxpayer  had  not 
pursued  the  remedy  of  appeal  to  the  board 
of  equalization. — IVible  v.  City  of  Bakers- 
ndd,  183  Pac.  291. 

Relief  by  lNJU^XTION  from  Illegal 
T.\XES. — In  the  course  of  an  opinion  cov- 
ering various  matters  the  federal  circuit 
court  of  appeals  had  occasion  to  review 
generally  the  decisions  upon  the  situation 
justifpng  resort  to  injunctive  relief  to  re- 
sist payment  of  taxes. — Camunas  v.  N.  Y. 
P.  (5r=  6\  S.  Co.,  260  Fed.  40  at  p.  50. 

Situs  of  Tangible  Property — 
"  Omitted  "  Property. — The  question  of 
whether  the  situs  for  tax  purposes  of  to- 
bacco stored  in  a  warehouse  at  Danville, 
Va.,  was  taxable  there  or  at  Richmond,  the 
chief  office  of  the  company,  was  decided  in 
favor  of  the  latter  place,  following  Union 
Tanning  Co.  v.  C omynomvealth ,  96  S.  E. 
780,  it  being  classed  as  "  intangible  "  prop- 
erty. 

It  was  further  held  that  where  property 
is  not  in  fact  overlooked  but,  due  to  a  mis- 
take of  law  as  to  its  class — whether  intan- 
gible or  tangible — it  has  escaped  taxation, 
such  omission  does  not  render  it  taxable 
for  "omitted"  taxes. — American  Tobacco 
Co.  v.  Richmond ;  Same  v.  Danville,  99  S. 
E.   777. 

Omitted  Property — Listing  by  Tax- 
payer.— It  was  held  that  where  a  taxpayer 
had  fully  informed  the  assessing  officer  of 
the  extent  of  his  taxable  property  and  the 
same  had  been  listed  by  such  officer  at 
certain  values  for  .several  years,  the  state 
could  not  thereafter  assess  the  same  prop- 
erty as  omitted,  under  a  statute  providing 
therefor,  because  the  same  was  listed  below 
its  true  value,  the  disclosure  of  the  prop- 
erty being  a  "  full  disclosure  "  under  the 
statute  which  prevented  such  action,  even 
though  the  taxpayer  placed  no  values  upon 


the  items  and  though  they  were  assessed 
below  their  actual  value. — Loyd  Corpora- 
tion V.  Commonwealth,  100  S.  E.  833. 

Local  Taxation  by  State  Laws. — 
The  constitutional  limitation  in  certain 
states  upon  the  right  to  impose  taxes  upon 
municipalities  for  local  purposes,  often 
raises  troublesome  questions.  In  a  recent 
Illinois  case  a  provision  of  this  sort  was 
construed  and  was  held  not  to  prevent  the 
state  from  imposing  by  general  laws  taxes 
upon  municipalities  or  the  inhabitants 
thereof,  which  were  for  the  general  good 
of  the  state,  such  taxes  being  held  levied 
not  for  local  purposes  but  by  the  state  in 
the  exercise  of  its  general  powers,  through 
the  instrumentalities  of  agencies  created  by 
it. — St.  Hediiig's  Industrial  School  v.  Cook 
County,  124  N.  E.  629. 

"  Assessed  Valuation  "  under  Louis- 
iana Tax  System. — The  effect  of  the  re- 
cent system  adopted  in  Louisiana  where  the 
valuation  for  state  taxes  may  be  different 
from  that  for  local  purposes,  was  the  sub- 
ject of  recent  litigation.  A  local  road 
district  voted  bonds  which  exceeded  in  the 
.aggregate  the  limitation,  if  compared  with 
the  "  assessed  valuation  "  adopted  for  local 
l)urposes  but  not  if  compared  with  that 
adopted  for  state  purposes.  Action  was 
brought  to  annul  the  bond  issue  because  in 
excess  of  the  legal  limit  of  indebtedness. 
The  court,  upon  a  rehearing  of  the  case, 
reversed  its  first  holding  and  ruled  that  the 
"  assessed  valuation  "  was  the  actual  value 
fixed  as  the  basis  upon  which  both  the 
^tate  and  the  localities  rely  as  the  constant 
factor  and  not  the  fractional  value  adopted 
by  the  localities  to  suit  their  particular 
needs  in  a  given  year. — Flanigan  v.  Police 
J iiry  of  Jackson  Parish,  82  So,  722. 

Exemptions  —  What  Constitutes 
"  Charity  ". — An  institution  deriving  its 
funds  mainly  from  public  and  private 
charity,  and  holding  them  in  trust  for  the 
objects  and  purposes  expressed  in  its  char- 
ter, does  not  lose  its  charitable  character 
and  consequent  exemption  from  taxation 
by  reason  of  the  fact  that  those  recipients 
of  its  benefit  who  are  able  to  pay  are  re- 
quired to  do  so,  where  no  profit  is  made 
by  the  institution  and  the  amounts  so  re- 
ceived are  applied  in  furthering  its  charit- 
able purposes,  and  benefits  are  refused  to 
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none  on  account  of  inability  to  pay  there- 
for. The  fundamental  doctrine  upon  which 
all  exemptions  from  taxation  in  favor  of 
charitable  institutions  is  based,  is  "  the 
benefit  conferred  upon  the  public  by  them 
and  the  consequent  relief  to  some  extent 
of  the  burden  upon  the  state  to  care  for 
and  advance  the  interests  of  its  citizens." 
It  is  not  the  use  to  be  made  of  profits,  but 
the  nature  of  the  business  done  that  is  to 
be  considered  in  deciding  the  question  of 
liability  of  property  of  charitable  institu- 
tions to  taxation. — Cong.  Sunday  School  &= 
Pub.  Soc.  V.  Board  of  Rcvieic,  125  N.  E.  7. 

Real  Estate  —  Machinery  —  "  Cap- 
ital ".  —  Felled  timber,  railroad  ties  and 
manufactured  lumber  constitute  "  capital  " 
of  a  company  and  are  properly  taxable  as 
such  and  not  as  tangible  personal  property, 
under  the  Virginia  statute. 

Machinery,  to  be  taxed  as  real  estate  is 
such  as  is  so  attached  to  the  freehold  as  to 
become  part  of  it,  and  in  the  absence  of 


stipulations  to  ilie  contrary,  to  become  the 
property  of  the  owner  of  the  soil.  This 
was  held  not  the  case  with  respect  to  port- 
able saw-mills  and  machinery  connected 
therewith.  —  Buchanan  County  v.  Ritter 
Lumber  Co.,  100  S.  E.  546. 
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Report  of  the  Assessment  and  Tax- 
ation Commission  Constituted  by  the 
Executive  Council  of  the  Province  of 
Manitoba,  1919.  217  p.  with  graphs  and 
tables. 

This  report,  recently  issued,  may  be 
characterized  generally  as  one  of  the  most 
instructive  and  most  helpful  reports  issued 
in  recent  years.  This  is  so  not  only  because 
of  the  treatment  in  the  report  proper  of  the 
problems  Avhich  have  recently  been  empha- 
sized, but  also  because  of  the  elaborate  ap- 
pendices containing  a  comprehensive  and 
careful  description  of  the  interesting  and 
somewhat  remarkable  experiments  in  taxa- 
tion which  have  been  made  in  Canada, 
covering  matters  about  which  heretofore 
little  accurate  information  has  been  obtain- 
able. 

Some  idea  of  the  scope  of  the  report 
may  be  obtained  from  a  cursory  description 
of  the  topics  treated  following  the  order 
in  which  they  appear  in  the  report. 

The  report  opens  with  a  survey  of  the 
assessment  situation,  the  lack  of  uniformity 
in  the  various  municipalities  and  the  con- 
sequent resultant  evils.  This  suggests  the 
remedy  which  we  have  in  this  country  uni- 


formly applied  and  which  this  commission 
unhesitatingly  and  enthusiastically  recom- 
mends— the  appointment  of  a  tax  commis- 
sion with  adequate  equipment  and  author- 
ity. The  effective  arguments  for  such  a 
commission  are  submitted,  with  numerous 
supporting  quotations  from  American  and 
Canadian  experts. 

Then  follows  a  chapter  on  the  "  Single 
Tax "  so-called,  again  with  reference  to 
ol)servations  of  our  leading  economists. 

The  description  of  the  chaotic  situation 
respecting  the  fiscal  problems  affecting  the 
public  school  system  of  the  province  is 
given,  showing  no  little  similarity  to  sim- 
ilar situations  obtaining  in  certain  of  our 
states  unencumbered  with  the  complica- 
tions involved  in  a  multitude  of  small  rural 
schools  conducted  with  little  regard  either 
for  efficiency  or  economy. 

The  merits  of  the  business  tax  are  dis- 
cussed, with  recommendation  of  net  in- 
come as  its  basis,  and  the  personal  income 
tax  is  fully  endorsed. 

The  taxation  of  real  property  receives 
exhaustive  treatment  with  reference  to 
capital  versus  rental  value.  Capitalization 
of   taxes,    shifting   of    taxes,    limiting    the 
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rate,  the  rentals  tax.  housinj;  rentals  and 
the  increment  tax  are  other  subjects  of  in- 
terest. 

The  labor  tax,  poll  taxes,  in  rem  assess- 
ments, and  local  improvement  taxes  are 
covered. 

A  vigorous  attack  is  made  upon  exemp- 
tions, with  an  interesting  recommendation 
that  they  be  granted,  even  to  churches,  only 
upon  local  referendum  vote. 

The  equalization  of  taxes  receives  a 
chapter,  as  does  the  subject  of  succession 
duties,  with  recommendation  for  inter- 
provincial  agreements  as  to  the  latter. 

The  discussion  of  the  segregation  of  rev- 
enues for  provincial  use  will  suggest  the 
similar  problem  with  us. 

The  recommendations  of  the  commission 
are  contained  under  16  separate  heads 
\\'ith  several  subheads,  and  these  recom- 
mendations seem  to  the  writer  to  contain 
in  the  main  an  admirable  platform  for  re- 
form in  the  province,  and  for  that  matter 
in  any  state. 

The  remarkable  thing  about  this  report 
is  that  it  is  unanimous  although  the  com- 
mittee comprises  14  members,  representing 


legislative  and  administrative  officials  and 
one  representative  from  each  of  the  fol- 
lowing business  groups :  grain  growers, 
Board  of  Trade,  Labor  Party,  Real  Estate 
Exchange,  Retail  Merchants  Association, 
Manufacturers'  Association,  with  Professor 
Clark  of  the  University  of  Manitoba,  and 
a  representative  of  the  Union  of  Munici- 
l)alities  and  the  Suburban  Municipalities. 
Unanimity  in  such  a  group  would  appear 
to  mean  successful  attack  upon  the  prob- 
lems presented. 

As  indicated  above,  the  historical  survey 
of  Canadian  taxation  is  of  very  great  in- 
terest. Professor  Clark  has  developed  this 
in  various  appendices  covering  the  various 
provinces  and  indicating  as  to  each  the 
course  of  events,  with  frequent  reference 
to  the  original  trend  towards  the  exemption 
of  improvements,  and  the  later  steps  taken 
to  remedy  the  havoc  which  was  apparently 
the  uniform  result  of  the  earlier  practice. 

The  student  and  investigator  will  find  in 
this  report  interesting  facts  and  data  as 
well  as  helpful  discussion  of  some  of  the 
more  difficult  recent  tax  problems. 

A.  E.  H. 
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THE  THIRTEENTH 
ANNUAL  CONFERENCE 

The  chief  event  in  the  year  of  the  Asso- 
ciation will  be,  as  usual,  the  annual  con- 
ference. This  year  we  are  fortunate  in 
being  able  to  give  long-delayed  acceptance 
to  the  generously  repeated  invitation  ex- 
tended on  behalf  of  the  State  of  Utah  and 
Salt  Lake  City  to  hold  our  conference  in 
that  city,  tendered  through  the  Governor 
of  the  State  at  the  suggestion  of  our  good 
friend  William  Bailey,  member  and  secre- 
tary of  the  State  Board  of  Equalization. 

The  Executive  Committee  were  unani- 
mous in  this  choice  and  a  majority  favored 


the  week  beginning  September  6th,  prac- 
tically the  only  date  available,  all  things 
considered.  We  are  aware  that  the  time 
may  not  be  entirely  suitable  to  all,  but  it 
is  hoped  that  those  who  would  have  pre- 
ferred another  date  may  be  able  to  accom- 
modate themselves  to  the  date  fixed. 

The  conference  this  year  will  therefore 
be  held  under  most  favorable  auspices,  be- 
ing "  personally  conducted  "  by  one  of  our 
oldest  and  most  valued  members.  Mr. 
Bailey  has  already  been  actively  canvassing 
the  situation  and  providing  thoroughly  for 
the  interest  and  support  of  the  officials  of 
the  state  of  Utah  and  of  surrounding 
states.  Personal  letters  detailing  the  splen- 
did cordiality  of  the  reception  which  we 
may  expect,  have  been  received  from  the 
governors  of  nine  states,  they  being  able 
to  speak  from  experience,  as  the  Gover- 
nors' conference  was  held  in  Salt  Lake 
City  last  year. 

Members  should  therefore  at  once  defi- 
nitely set  aside  sufficient  time  to  make  this 
conference  a  part  of  their  annual  vacation, 
because  of  the  extraordinary  opportunity  it 
will  ofter  to  those  who  can,  in  connection 
with  the  conference,  visit  some  of  the  in- 
teresting -points  throughout  the  region. 

Much  by  way  of  detail  is  of  course  neces- 
sary in  providing  for  individual  plans,  but 
it  may  be  said  in  general  that  the  points 
which  would  naturally  be  available  for 
side-trips,  either  going  or  returning,  are 
Glacier  and  Yellowstone  Parks  and  the 
Grand  Canyon.  The  railroad  fare  will  be 
arranged  so  as  to  permit  of  the  side-trip 
to  the  Yellowstone  without  extra  fare.  Our 
friend  Edgerton  speaks  of  the  wonderful 
auto-ride  between  Yellowstone  and  Glacier 
Parks,  with  a  stopover  at  Helena,  where 
he  will  be  on  hand  to  welcome  those  who 
can  make  that  trip. 

The  conference  itself  is,  of  course,    of 
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chief  importance,  aaid  to  make  this  a  suc- 
cess it  is  incumbent  upon  each  member  to 
do  something  in  the  way  of  publicity  and 
to  secure  the  attendance  of  those  who  are 
needed  and  who  would  be  interested  in  the 
■work.  It  is  unnecessary  at  this  stage  in 
the  life  of  the  Association  to  speak  of  the 
immepse  value  of  the  conference  to  tax 
officials,  taxpayers,  tax  investigators,  mem- 
bers of  commissions  and  of  legislatures, 
who  are  called  upon  to  deal  with  questions 
which  so  largely  involve  knowledge  of  the 
actual  effect  of  statutes  and  practices  in 
states  other  than  their  own.  The  personal 
contact  between  members  in  casual  conver- 
sation and  in  discussion  and  debate  during 
the  sessions  of  the  conference  admittedly 
afford  a  most  valuable  experience. 

The  program  Avill  be  such  as  to  throw- 
light  upon  the  most  recent  legislative  and 
administrative  experience.  There  will  be 
an  attempt  to  reach  some  conclusions  upon 
such  vexed  questions  as  income  taxation, 
inheritance  taxes,  constitutional  provisions, 
federal  tax  legislation,  mine  taxation,  ex- 


emptions, and  others  of  equal  importance. 
There  will  be  a  definite  effort  to  secure  as 
full  a  discussion  as  possible  of  the  experi- 
ences of  local  assessors,  that  being  beyond 
doubt  one  of  the  most  important  matters 
which  should  claim  the  attention  of  the 
tax  student,  besides  being  one  of  the  most 
interesting.  This  outline  is  merely  pre- 
liminary. It  is  desired  that  definite  sug- 
gestions be  made  by  those  who  have  some 
special  topic  to  emphasize.  Requests  made 
to  the  secretary  will  be  acted  upon  so  far 
as  possible  either  in  the  program  or  by 
arranging  the  discussions. 

This  preliminary  announcement  is  made 
to  induce  and  secure  attention  to  this  con- 
ference on  the  part  of  the  members,  to  the 
end  that  they  will  in  every  available  man- 
ner seek  to  secure  a  representative  attend- 
ance from  their  states  and  the  appointment 
of  suitable  delegates  by  the  Governor. 
Further  notices  will  be  issued  by  the  secre- 
tary  as  the  matter  develops.      Let  each 

MEMBER     RESERVE     THE     DATE     AND     PLAN 
ACCORDINGLY. 


NOTES  AND  NEWS  ITEMS 


Besides  providing  relief  from  the  "  uni- 
form rule "  the  constitutional  convention 
of  Nebraska  adopted  a  proposal  for  a 
State  Tax  Commissioner  to  be  appointed 
by  the  Governor,  to  have  general  jurisdic- 
tion over  the  administration  of  the  revenue 
laws. 


Substantial  change  was  made  in  the  in- 
heritance tax  laws  of  Ohio  by  the  recent 
legislature,  through  the  introduction  of  a 
direct  inheritance  tax  administered  by  local 
officers,  subject  however  to  supervision  by 
the  State  Tax  Commission.  Other  acts 
passed  provided  for  bond  issues  to  fund 
deficiencies  in  the  revenues  of  municipal- 
ities ;  removed  certain  interest  and  sinking 
fund  levies  from  the  limitations  on  tax 
rates,  upon  referendum  vote;  provided  for 
levies  for  school  purposes  through  adjust- 
ments of  existing  tax  limitations  and  in- 
creased the  excise  tax  on  cigarette  dealers. 

Upon  a  recent  visit  the  editor  made  the 
interesting  discovery  that  our  good  friend 
Commissioner   Peckinpaugh,   of   the    Ohio 


Tax  Commissicn,  is  in  the  midst  of  a  cam- 
paign for  nomination  as  Auditor  of  State. 
We"^  are  sure  that  all  members  will  watch 
his  candidacy  with  interest  and  wish  him 
success. 


We  note  with  especial  pleasure  the  ex- 
tension of  the  Tax  Commission  movement 
to  Canada  where  by  recent  enactment  of 
the  Manitoba  Legislative  Assembly  a 
commission  has  been  authorized,  styled 
"  The  Manitoba  Tax  Commission,"  ap- 
pointed by  the  Lieutenant-Governor-in- 
Council.  The  commission  is  given  large 
powers  of  supervision  and  administration, 
including  the  appointment  of  local  asses- 
sors under  certain  conditions. 

We  are  particularly  pleased  to  note  the 
appointment  as  chairman  of  the  commis- 
sion of  our  fellow-member,  Mr.  W.  L. 
Donley,  formerly  assessment  commissioner 
of  Winnipeg,  and  as  another  member,  Pro- 
fessor ArchB.  Clark  of  the  University  of 
Manitoba,  also  a  valued  member  of  this 
Association. 
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The  Wisconsin  commission  has  issued 
an  important  circular  containing  its  rulings 
with  respect  to  certain  claims  which  have 
been  made  generally  with  respect  to  the 
income  tax. 

It  rejects  the  rulings  made  in  New  York 
and  Missouri  that  the  salaries  of  employees 
of  railroads  while  under  federal  control 
were  exempt,  basing  its  position  upon  sec- 


tion 15  of  the  Federal  Control  Act  (40 
Stat.  1918).  It  yields  to  the  decision  of 
the  Supreme  Court  in  the  New  York  case 
and  rules  that  non-residents  must  be  given 
the  same  exemption  as  residents.  It  re- 
jects the  decision  in  the  federal  stock  divi- 
dend case  as  authority  for  exemption  of 
stock  dividends  as  income  under  the  state 
law,  following  the  Massachusetts  ruling. 


"LEGALIZED  ROBBERY  " 

From  the  Los  Angeles  Times 


State  Comptroller  Chambers  has  written 
an  open  letter  to  Hon.  David  S.  Houston, 
Secretary  of  the  United  States  Treasury, 
making  a  pertinent  protest  against  the 
present  confusing  and  unjust  system  of 
collecting  state  and  federal  inheritance 
taxes.  His  arraignment  of  the  present 
system,  leading  at  times  to  a  quadruple 
taxation  of  an  estate,  is  one  that  should 
receive  serious  consideration;  for,  under 
the  multiple  system  now  practiced,  the 
whole  of  an  estate  can  be  eaten  up  by  the 
different  inhertance  taxes.  In  this  rela- 
tion Mr.  Chambers  writes : 

"  The  matter  of  double  taxation,  first,  by  a  state 
and,  second,  by  the  federal  government  and,  as 
frequently  happens,  by  several  states,  thus  bring- 
ing about  treble  and  even  quadruple  taxation,  is 
a  rank  injustice  to  the  estates.  In  the  name  of 
fairness  such  a  situation  should  be  broken  up. 
The  confusion  now  existing  and  the  friction  that 
follows,  serves  to  increase  the  unpopularity  of 
laws  calling  for  the  taxation  of  inheritances,  leads 
to  evasion  and  in  the  long  run  to  a  very  consid- 
erable loss  of  money  upon  the  part  of  all  the 
taxing  powers  concerned." 

Incomes  and  inheritances  have  been 
seized  upon  by  the  politicians,  both  state 
and  federal,  as  fruitful  sources  of  tax 
revenue.  As  there  is  nothing  in  the  United 
States  Constitution  to  forbid  duplicate  tax- 
ation and  as  each  state  is  permitted  to 
make  its  own  revenue  laws,  a  condition  has 
come  to  pass  in  which  incomes  and  inheri- 
tances are  often  taxed  out  of  existence. 
California  levies  no  tax  on  incomes,  except 
in  the  case  of  public  service  corporations, 
but  it  makes  up  with  one  of  the  highest 
inheritance  tax  rates  on  record.  The  fed- 
eral government  began  taxing  inheritances 
during  the  war ;  and  there  is  small  prospect 
that  the  habit  will  be  abandoned.     Under 


the  tax  laws  of  certain  states,  inheritances 
in  other  states  can  be  taxed.  The  injus- 
tice is  apparent ;  but  no  state  is  willing  to 
give  way  to  other  states  or  to  the  federal 
government  and  the  quadruple  taxation 
continues. 

Mr.  Chambers  suggests  that  there  should 
be  a  federal  law  making  for  an  equitable 
taxation  of  inheritances  among  the  differ- 
ent states;  and  that  there  should  also  be 
separation  of  estates  to  be  taxed  by  the 
federal  government  and  by  the  different 
states.  He  arrives  at  the  conclusion  that 
the  United  States  government  should  be 
alone  authorized  to  tax  estates  valued  at 
more  than  $10,000,000  and  that  the  state 
should  alone  tax  estates  belov/  the  $10,- 
000.000  mark.  It  is  apparent  that  the 
states  would  get  the  better  of  that  arrange- 
ment; but  it  will  be  recognized  that  Mr. 
Chambers  was  simply  naming  a  tentative 
figure  to  open  negotiations. 

Some  of  the  inheritance  rates  in  Califor- 
nia are  ridiculously  high ;  so  high  that  they 
cause  the  state  to  lose  revenue.  Wealthy 
persons  are  chary  about  establishing  a  resi- 
dence here  by  reason  of  these  excessive  in- 
heritance taxes.  At  the  last  session  of  the 
Legislature  Mr.  Chambers  suggested  that 
some  of  the  rates  should  be  lowered,  show- 
ing by  the  experience  of  the  inheritance  tax 
department  that  the  high  rates  were  de- 
priving the  state  of  revenue  it  would 
otherwise  receive.  But  the  Legislature  did 
not  go  deep  enough  into  the  question  to 
find  that  a  moderate  rate,  like  a  moderate 
tariff,  would  produce  much  more  revenue 
than  a  prohibitive  rate.  So  the  high  rates 
still  stand,  costing  the  state  about  $1,000,- 
000  annually  and  keeping  people  of  means 
away  from  California. 
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Pilinc;  the  federal  inheritance  taxes  on 
top  of  the  taxes  levied  by  the  states  is  rank 
injustice.  It  is  time  for  the  ditferent  state 
governments  to  take  the  question  up  and 
hold  some  kind  of  conference  for  the  pur- 


pose of  securing  an  adjustment  between 
the  states  and  the  federal  government.  A 
continuation  of  the  present  plan  is  little 
sliort  of  downright  robbery. 


A  PERPLEXED  ASSESSOR 

THE  "  CORPORATE  NONENTITY  "  AGAIN 

F.   N.   FLETCHER 
Secretary  of  the  Nevada  Tax  Commission 


The  differences  between  individual  and 
corporate  existence,  in  law  and  in  fact,  are 
nowhere  more  strikingly  contrasted  than 
in  the  processes  of  taxation.  The  original 
intent  of  legal  incorporation  was  to  create 
a  thing  or  person  which  w'ould  have  the 
same  legal  rights  and  privileges  as  a  human 
being,  no  more,  no  less.  The  purpose  was 
good,  and  in  the  main  so  have  been  the 
results.  But  it  is  one  thing  to  legislate  a 
non-sentient,  inhuman  being  into  a  legally 
human  being,  and  another  thing  to  keep  it 
human.  Tax  assessors  sometimes  meet 
these  legal  Frankensteins  and  are  puzzled 
at  their  human  appearances  and  inhuman 
attributes.  If  the  corporate  existence  is 
simple  and  self-contained  the  assessor  has 
little  difiiculty  with  it.  in  fact  finds  it  a 
rather  agreeable,  not  to  say  profitable,  sub- 
ject; but  when  it  not  only  possesses  itself 
hut  also  possesses  portions  or  even  the 
whole  of  other  like  existences  the  assessor 
naturally  seeks  advice.  Smith  may  not 
own  anything  owned  by  Brown,  but  Smith 
Incorporated  may  own  half  or  all  of  Brown 
Incorporated,  even  if  Brown  Incorporated 
owns  a  part  of  Smith  Incorporated.  The 
following  not  wholly  imaginary  corres- 
pondence may  serve  to  elucidate  the  per- 
plexities surrounding  the  official  life  of 
the  modern  tax  assessor. 

OFFICE   OF 

COUNTY  ASSESSOR 

The  St.\te  Tax  Commission, 

Gentlemen: 

A  question  has  come  up  in  my  work  of 
assessing  property  for  taxes  in  this  county 
on  which  I  desire  your  advice.  While  ap- 
praising the  various  properties  in  this 
county  I  came  to  the  office  of  Smith  Incor- 


porated, a  private  bank.  With  the  assist- 
ance of  the  officials  I  learned  that  the  cap- 
ital, surplus,  and  undivided  profits  of  the 
bank  amounted  to  $90,000.  In  addition 
the  bank  owned  10,000  shares  of  Brown. 
Incorporated  worth  one  dollar  per  share. 
The  total  valuation  of  Smith  Incorporated 
was  placed  on  the  rolls  at  $100,000.  Later 
I  went  to  Brown  Incorporated,  a  soap  fac- 
tory. This  property  and  holdings  had  a 
fair  market  value  of  $150,000,  including 
50,000  shares  of  Jones  Incorporated  worth 
$50,000.  It  was  listed  at  $150,000.  Nex': 
I  called  on  Jones  Incorporated,  owner  of 
a  private  car  line,  and  had  no  difficulty  in 
coming  to  agreement  with  the  officials  in 
charge  that  the  market  value  of  this  com- 
pany was  $80,000,  including  600  shares  of 
Smith  Incorporated  w-orth  $100  per  share; 
and  the  company  was  listed  at  that  figure. 
The  three  corporations  therefore  were  as- 
sessed at  a  total  of  $330,000.  Not  being 
an  expert  in  appraising  the  values  of  cor- 
porations I  asked  and  received  the  aid  of 
the  respective  officials,  aind  they  had  agreed 
with  me,  or  I  with  them,  as  to  the  final 
figures  placed  on  the  rolls.  I  am  satisfied 
that  neither  of  the  corporations  could  be 
purchased  for  a  dollar  less  than  the  as- 
sessed valuation,  and  my  inclination  was 
to  add  about  twenty  per  cent  to  the  valua- 
tions on  general  principles.  Imagine  my 
surprise  on  receiving  the  enclosed  letter 
from  Messrs.  Seek  &  Find,  who,  it  appears, 
owing  to  the  interlocking  nature  of  the 
directorates  of  the  three  corporations,  act 
as  attorneys  for  the  bunch.  I  desire  to  be 
perfectly  fair  in  this  matter,  and  about 
half  of  the  voters  in  the  county  live  in  the 
soap  factory  precinct.  Kindly  advise. 
Respectfully. 

John  Simplex, 

Assessor. 
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OFFICE   OF 

SEEK  &  FIND 

COUNSELLORS   AT   LAW 

Hon.  John  Simplex, 

Assessor  Adams  County. 
Dear  Sir: 

Your  attention  is  called  to  the  assessed 
valuations  of  certain  corporations  in  this 
county  which  valuations  if  not  corrected 
■will  result  in  most  unjust  double  taxation. 
In  fixing  the  assessed  valuation  of  Smith 
Inc.  you  have  appraised  the  same  at 
$100,000  which  includes  10,000  shares  of 
Brown  Inc.  appraised  at  $1.00  per  share. 
If  this  portion  of  Brown  Inc.  is  assessed 
to  Smith  Inc.,  whose  legal  ownership 
thereof  is  not  disputed,  the  same  portion 
of  valuation  cannot  again  be  assessed  to 
Brown  Inc.  without  inequitable,  illegal, 
and  unwarranted  double  taxation  on  that 
particular  portion  of  property.  Again  it 
appears  that  Brown  Inc.  is  assessed  at 
$150,000,  which  includes  not  only  the 
$10,000  already  assessed  to  Smith  Inc.  but 
also  50,000  shares  of  the  capital  stock  of 
Jones  Inc.  appraised  at  $50,000.  While 
the  ownership  of  this  stock  by  Brown  Inc. 
is  acknowledged,  inequity  results  from  the 
fact  that  having  already  assessed  the  same 
to  Brown  Inc.  you  also  include  it  in  the 
valuation  of  $80,000  assessed  to  Jones  Inc. 
Your  attention  is  further  directed  to  the 
fact  that  in  assessing  Jones  Inc.  at  $80,000 
you  include  not  only  the  $50,000  already 
assessed  to  Brown  Inc.  but  also  the  600 
shares  of  Smith  Inc.  already  assessed  to 
the  latter  company.  It  is  quite  true  that 
Smith  Inc.  is  the  owner  of  property  and 
franchises  worth  $100,000;  and  that 
Brown  Inc.  has  a  valuation,  as  a  corpora- 
tion, of  not  less  than  $150,000;  and  that 
Jones  Inc.  could  not  be  purchased  for  less 
than  $80,000 ;  but  it  is  at  the  same  time 
clear  that  the  property  and  franchises 
owned  by  these  three  corporations  do  not 
have  a  total  valuation  equivalent  to  the 
sum  total  of  the  valuations  of  each.  To 
explain  the  situation  it  will  be  necessary  to 
go  into  the  history  of  the  organizations. 
Brown  Inc.  was  incorporated  to  manufac- 
ture soap.  It  soon  found  itself  handi- 
capped at  times  by  lack  of  cars  in  which 
to  transport  its  products ;  it  therefore  pur- 
chased an  interest  in  a  private  car  line 
operating  under  the  name  of  Jones  Inc. 
As   the   business    grew    its   necessities   de- 


manded at  times  large  sums  of  money,  at 
other  times  but  little ;  in  other  words,  a 
flexible  capital  was  required.  To  meet  this 
situation  a  private  bank  was  organized 
under  the  name  of  Smith  Inc.,  one  half  the 
stock  of  which  was  subscribed  for  by 
Jones  Inc.,  for  special  reasons.  At  present 
Brown  Inc.  has  a  plant  and  business  worth 
$100,000  exclusive  of  its  holdings  in  Jones 
Inc. ;  and  Jones  Inc.  has  property  worth 
$20,000  exclusive  of  its  holdings  in  Smith 
Inc. ;  and  Smith  Inc.  as  a  banking  institu- 
tion is  fairly  worth  $90,000  exclusive  of 
its  10,000  shares  in  Brown  Inc.  As  a 
practical  business  man  you  can  readily  see 
that  the  three  corporations  can  be  equi- 
tably assessed  only  on  the  basis  of  the  val- 
uations just  set  forth,  amounting  to 
$210,000  instead  of  $330,000  as  you  have 
them  listed.  As  a  public  official  sworn  to 
assess  all  property  at  its  fair  market  value 
you  will  naturally  ask  how  a  corporation 
can  be  legally  assessed  for  less  than  its 
stock  is  worth.  How  can  Brown  Inc., 
which  could  not  be  bought  for  less  than 
$150,000,  be  assessed  for  $100,000  without 
injustice  to  other  property  owners?  And 
so  as  to  Smith  Inc.,  and  Jones  Inc.  Let 
us  anal3^ze  the  situation.  Suppose  you  de- 
sired to  purchase  the  entire  holdings  of  the 
three  corporations,  how  much  would  you 
pay  for  the  aggregation?  Well  worth  the 
market  price,  you  say.  Very  well,  how 
much  money  will  you  require  to  complete 
the  transactions  on  a  cash  basis?  You  ap- 
proach Smith  Inc.  whose  market  value  is 
$100,000,  and  you  pay  that  price.  As  sole  ^ 
owner  of  the  bank  you  go  to  Brown  Inc. 
and  purchase  the  business  for  its  market 
value  of  $150,000;  and  to  Jones  Inc.  and 
purchase  it  for  $80,000.  You  have  paid 
out  $330,000  in  cash,  just  the  amount  you 
have  assessed  the  three  corporations  for 
on  the  tax  rolls.  But  what  did  the  prop- 
erties actually  cost  you?  When  you  paid 
$100,000  for  Smith  Inc.  you  placed 
$60,000  in  cash  in  the  treasury  of  Jones 
Inc.,  the  owner  of  600  shares  of  Smith 
Inc. ;  when  you  purchased  Brown  Inc.  at 
$150,000  you  placed  $10,000  in  cash  in 
the  treasury  of  the  bank  which  owned 
10,000  shares  of  Brown  Inc. ;  and  when 
you  purchased  Jones  Inc.  for  $80,000  you 
placed  in  the  treasury  of  Brown  Inc.  the 
sum  of  $50,000.  The  net  result  to  you 
then  is  this:  you  have  purchased  and  are 
the  sole  owner  of  the  three  properties,  in- 
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eluding  franchises  and  L,a:)od-\vill.  for  which 
you  nominallv  paid  out  $330,000  but  actu- 
ally paid  only  $210,000.  for  with  the  prop- 
erties you  received  cash  paid  to  yourself 
$120,000,  this  part  of  the  transactions  con- 
sisting s(ilely  of  swapping  dollars.  By 
securing  options  on  the  three  concerns  you 
could  have  arranged  with  any  bank  to 
secure  titles  to  them  by  depositing  with  the 
bank  $210,000  in  cash.  If  the  properties 
cost  you  only  $210,000,  how  can  you  equi- 
tably assess  them  to  the  corporations  at  a 
valuation  higher  by  $120,000? 

That  our  conclusion,  as  above  set  forth, 
is  good  law  as  well  as  good  sense  is  dis- 
closed in  a  recent  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of 
The  Bank  of  California  v.  Richardson. 
The  bank  owned  stock  in  another  bank, 
and  was  assessed  for  the  value  of  its  hold- 
ings in  the  latter  bank  along  with  other 
stockholders ;  but  the  stockholders  of  the 
Bank  of  California  were  also  assessed  for 
the  same  stock,  the  Assessor  having  in- 
cluded its  value  in  the  value  of  their  stock 
in   the   Bank   of    California.      The   Court 


held  that  the  stock  of  the  second  bank 
having  already  been  assessed  to  the  Bank 
of  California  could  not  again  be  assessed 
to  the  stockholders  of  the  latter  bank,  but 
must  be  deducted  from  the  market  value 
of  the  latter  bank's  stock  before  the  proper 
assessable  value  of  this  stock  could  be  de- 
termined. There  was,  to  be  sure,  a  dis- 
senting opinion  which  held  that  under  the 
wording  of  the  law  the  stock  in  question 
could  legally  be  assessed  to  the  bank  own- 
ing it,  and  again  assessed  to  the  stock- 
holders of  the  owning  bank  as  a  part  of 
the  bank's  assets;  but  the  practical  result 
of  such  a  process  would  be  that  that  por- 
tion of  the  second  bank's  stock  owned  by 
the  Bank  of  California  would  be  twice 
taxed  while  the  balance  of  the  same  stock 
would  be  taxed  but  once,  plainly  an  absurd 
proceeding  in  practice  however  correct  in 
law. 

Awaiting  your  favorable  action   in  the 
matter  above  set  forth,  we  beg  to  remain, 
Very  truly  yours. 

Seek  &  Find. 


THE   MEMORANDA  OF  THE   BRITISH    BOARD  OF 

INLAND  REVENUE  ON  THE  SUBJECT 

OF  A  WAR  LEVY 

ALZADA  COMSTOCK 
Mount  Holyoke  College 


The  proposal  to  tax  war  wealth  in  Great 
Britain  is  gaining  momentum.  When  the 
Select  Committee  of  the  House  of  Com- 
mons on  War  Increases  in  Wealth  began 
its  sittings  in  the  middle  of  February,  the 
Chancellor  of  the  Exchequer  indicated  to 
the  Committee  the  fact  that  he  would  not 
be  averse  to  the  recommendation  of  the  tax 
for  the  purpose  of  reducing  debt,  and  an- 
nounced the  preparation  for  the  Committee 
of  a  report  on  the  practicability  of  the  tax 
by  the  Board  of  Inland  Revenue.  The 
conclusion  presented  by  the  Board  of  In- 
land Revenue  proved  to  be,  in  short,  that 
although  the  problem  of  the  taxation  of 
war-time  increases  in  wealth  "  transcends 
in  difficulty  any  previous  effort  of  taxa- 
tion "  in  the  country,  the  plan  formulated 
by  them  would,  in  their  judgment,  be  effec- 
tive. '    ■ 


The  report  by  the  Board  of  Inland  Rev- 
enue, known  as  the  Memoranda  on  Sug- 
gested Ta^xation  of  War-time  Increases  in. 
Wealth  (Cmd.  594,  1920)  is  the  result  of 
inquiries  undertaken  by  the  Board  at  the 
Chancellor's  request  a  3^ear  ago.  During 
the  discussions  of  the  Budget  of  1919  the 
Chancellor  asked  the  Board  of  Inland 
Revenue  to  give  serious  attention,  as  soon 
as  the  pressure  of  work  on  the  Budget  had 
passed,  to  the  proposal  for  a  levy  on  war 
increases  of  wealth,  and  to  report  to  him 
as  soon  as  their  inquiries  had  reached  a 
sufficiently  advanced  stage.  The  Board 
accordingly  began  its  inquiry  into  the  sub- 
ject in  the  summer  of  1919.  During  the 
financial  debates  in  the  House  of  Com- 
mons in  the  autumn,  the  Chancellor  came 
to  the  conclusion  that  so  important  a  step 
as  either  the  refusal  or  the  passage  of  a 
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measure  of  this  kind  would  be  unlikely  to 
meet  with  anything  like  general  acceptance 
by  the  country  if  the  decision  rested  on 
the  private  inquiries  of  the  Government 
alone,  and  unless  the  public  were  fully  in- 
formed concerning  the  arguments  advanced 
for  and  against  the  tax,  the  severe  admin- 
istrative measures  necessary,  and  the  large 
executive  powers  involved.  Accordingly  he 
suggested  the  appointment  of  a  Select 
Committee  to  consider  the  subject,  a  pro- 
posal which  was  acted  upon  favorably. 
The  preliminary  work  of  the  Board  of  In- 
land Revenue,  which  had  prepared  memo- 
randa during  the  autumn,  was  given  pro- 
visional approval  by  the  Chancellor,  pend- 
ing the  organization  of  the  Select  Com- 
mittee, and  the  Board  was  instructed  to 
continue  its  inquiries.  Upon  the  actual 
organization  of  the  Committee  the  results 
of  the  Board's  inquiries  were  presented  to 
them,  in  the  form  of  a  Memoranda.  The 
report  contains  exactly  the  same  kind  of 
detailed  information  which  would  have 
been  prepared  for  the  Chancellor  of  the 
Exchequer  himself,  and  consists  in  part  of 
the  material  prepared  for  his  use. 

The  conclusion  regarding  the  probable 
success  of  a  carefully  planned  tax  is  set 
forth  in  Memorandum  I  of  the  series, 
which  deals  with  the  practicability  of  the 
tax  and  the  form  which  such  a  duty  might 
take.  In  the  same  section  of  the  report 
the  Board  disclaims  any  intention  of  dis- 
cussing the  desirability  of  imposing  a  duty 
on  war-time  wealth,  or  of  dealing  with 
questions  of  principle  except  so  far  as  is 
necessary  in  discussing  the  practicability 
and  possible  form  of  the  measure.  The 
le\ying  of  a  duty  exclusively  on  "  war 
profits ",  as  generally  conceived,  or,  in 
fact,  on  any  single  one  of  the  different  types 
of  increases  of  wealth  during  the  war 
period,  is  regarded  by  the  Board  as  im- 
practicable, following  the  conclusion  of 
Mr.  J.  A.  Hobson  in  his  recent  book  on 
"  Taxation  in  the  New  State."  The  Board 
believes  that  the  best  method  of  approach 
to  the  problem  is  to  consider  the  aggregate 
wealth  of  individuals  at  the  present  time 
as  compared  with  their  pre-war  wealth, 
and  after  making  the  desirable  allowances, 
to  levy  a  duty  upon  the  balance  of  the  in- 
crease shown.  Such  a  duty  should  primar- 
ily be  charged  upon  individuals,  and  should 
start  from  a  comparison  of  values  of  (sav) 
June  30,   1914  and  June  30,   1919.     The 


proceeds  of  the  duty  should  be  specially 
earmarked  for  the  redemption  of  debt.  It 
is  suggested  that  the  duty  should  be  known 
as  the  "  War  Levy  ". 

The  Board  recommends  the  aggregation 
of  the  increases  of  wealth  of  husband  and 
wife  for  the  purpose  of  determining  the 
rate  of  the  tax.  In  addition  to  allowances 
for  children,  allowances  should  be  mads 
in  recognition  of  special  efforts  to  econo- 
mize and  save  money  in  furtherance  of  the 
war.  The  lump-sum  method  of  payment 
should  be  combined  with  the  instalment 
method.  The  obligation  to  give  notice  of 
liability  should  rest  upon  the  taxpayer,  and 
penalties  for  evasion  should  be  drastic. 

In  Memorandum  II  the  increase  of 
wealth  in  the  hands  of  individuals  is  esti- 
mated, the  possible  methods  of  graduation 
are  described,  and  the  probable  yield  of  the 
duties  is  shown.  Using  as  a  basis  Dr.  J. 
C.  Stamp's  estimate  of  £11,000,000,000  as 
the  money  value  of  the  property  in  the 
hands  of  individuals  just  before  the  out- 
l)reak  of  the  war,  the  Board  of  Inland 
Revenue  estimates  the  increases  of  value 
appertaining  to  individuals  on  June  30, 
1919,  as  slightly  more  than  £4,000,000,000. 
Increases  in  the  value  of  furniture  and 
other  non-income-bearing  assets  are  not  in- 
cluded in  this  amount.  The  numbers  of 
individuals  whose  wealth  has  increased 
during  the  period  is  340,000,  but  in  the 
case  of  146,500  of  these  individuals  the 
increases  did  not  exceed  £5,000.  The  ex- 
emption limit  should  be  set  at  this  point. 

The  Board  is  of  the  opinion  that  the 
principle  of  graduation,  based  on  the  rela- 
tive ability  of  the  taxpayer  to  pay,  a  prin- 
ciple already  in  force  for  the  income  tax 
and  the  estate  duty,  will  command  more 
general  acceptance  than  a  miiform  rate. 

Graduation  may  be  effected  from  an 
"  absolute  "  or  from  a  "  relative  "  point 
of  view.  From  the  "  absolute "  point  of 
view,  it  might  be  provided  that  the  rate 
should  be  40  per  cent  where  the  increase  of 
capital  does  not  exceed  £50,000,  and  60 
per  cent  when  the  increase  of  capital  passes 
beyond  this  limit.  According  to  the  alter- 
native or  "  relative  "  method,  it  might  be 
provided  that  the  rate  of  duty  should  be 
40  per  cent  when  the  increase  of  capital 
does  not  exceed  50  per  cent  of  the  tax- 
payer's pre-war  capital,  and  60  per  cent 
when  the  increase  of  capital  exceeds  this 
ratio  :  these  basic  rates  of  duty  to  be  in- 
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creased  to  45  and  65  per  cent  respectively 
when  the  total  pre-war  resources  of  the 
taxpayer  exceeded  £200,000,  and  to  still 
higher  percentages  for  correspondingly 
higher  amounts.  The  estimated  yield  is 
£900,000,000  for  a  tax  levied  according 
to  the  first  method  and  £L000,000.000  for 
a  tax  levied  according  to  the  second. 

Memonvidiiin  III  contains  suggestions 
regarding  the  treatment,  for  the  purposes 
of  a  duty  on  Avar-time  wealth,  of  wealth 
which  has  devolved  on  death  since  the  ap- 
pointed pre-war  date.  The  Board  sug- 
gests that  successors  should  be  required  to 
include  in  their  capital  at  the  appointed 
post-war  day  that  capital  Avhich  they  had 
inherited  since  the  appointed  pre-war  day, 
but  that  they  should  be  allowed  to  add  to 
their  capital  at  the  pre-war  day  so  much 
of  the  value  of  the  inheritance  as  they  can 
show  to  have  represented  its  value  at  that 
date. 

Memorandum  IV  is  devoted  to  the  treat- 
ment of  limited  interests,  the  valuation  of 
which  adds  greatly  to  the  complexity  of 
the  duty.  The  valuation  of  a  limited  in- 
terest under  a  settlement  involves  two 
^  questions:  the  determination  of  the  value 
of  the  settled  property  or  the  income  it 
will  produce,  and  the  extent  of  the  share 
of  any  particular  beneficiary.  The  whole 
problem  is  of  a  character  so  unfamiliar  to 
many  taxpayers  that  the  resources  of  the 
Board  should  be  freely  extended  to  them, 
for  the  purpose  of  giving  assistance  and 
advice  in  the  rendering  of  returns.  At  this 
point  (page  38  of  the  Memoranda)  the 
Board  makes  the  following  observation : 

Criticism  is  often  heard  of  the  complexity  of 
tax  legislation.  That  complexity,  it  is  suggested, 
is  due  far  less  to  over-elaboration  of  the  general 
conceptions  underlying  the  taxes  of  this  country, 
than  to  the  effort  to  fit  conceptions,  simple  in 
themselves,  to  the  complex  conditions  of  modern 
social  organization.  Owing  to  the  forms  which 
in  a  modern  society  capiml  assumes,  and  to  the 
problems    wbirh     the     v.iliiritinn     of    canitnl     pre- 


sents, this  difficulty  (which  is  felt  in  varying  de- 
grees in  regard  to  all  taxes)  probably  reaches  its 
height  in  the  case  of  a  non-recurring  tax  charged 
at  a  high  rate  by  reference  to  capital  valuations. 

Memorandum  V  deals  with  the  place  of 
public  companies  in  a  duty  on  war-time 
wealth.  No  difficulty  is  to  be  expected  in 
arriving  at  the  market  value  of  shares  on 
either  of  the  appointed  dates.  It  has  been 
pointed  out,  however,  that  the  aggregate 
market  value  of  the  shares  may  not  always 
represent  the  real  value  of  a  business  as  a 
going  concern,  and  that  consequently  the 
war-time  increase  may  not  be  fully  revealed 
in  the  returns  of  the  individual  sharehold- 
ers. It  is  the  conclusion  of  the  Board 
that  any  attempt  to  arrive  precisely  at  such 
"  unrevealed  value  "  of  a  company's  assets 
from  a  study  of  the  balance  sheet  is  in 
most  cases  foredoomed  to  failure,  and  that 
an  attempt  to  reach  this  "  unrevealed 
value  "  through  taxation  is  a  task  too  diffi- 
cult to  be  attempted. 

The  work  of  the  Board  of  Inland  Rev- 
enue with  respect  to  the  projected  war  levy 
is  not  yet  finished.  The  Select  Committee 
at  its  later  meetings  has  heard  in  detail 
from  representatives  of  the  Board  the  ex- 
planation of  the  Board's  computations  and 
its  further  suggestions  for  the  valuation  of 
public  companies.  At  the  same  time  the 
Board  is  continuing  its  own  work  on  the 
plan.  Through  the  working-out  of  a 
practical  method  of  application  in  this 
way,  by  skilled  and  experienced  officials, 
the  project  of  a  levy  on  war  wealth  is  re- 
ceiving substantial  and  influential  support. 
Furthermore,  the  presentation  of  the  3Ie7n- 
oranda  has  lightened  many  of  the  more 
onerous  tasks  of  the  Select  Committee. 
There  still  remain  before  the  Committee 
the  duties  with  which  it  was  charged  by 
the  Chancellor  of  the  Exchequer  in  Feb- 
ruary, that  of  making  a  preliminary  report 
by  budget-time,  and  that  of  subsequently 
preparing  a  liill  cmliodving  its  conrlu^ions. 
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SOME  CAUSES  OF  GROWING  TAX  RATES 

J.   G.   ARMSON 
Chairman,  Minnesota  Tax  Commission 

An  address  before  the  Minnesota  Tax  Conference 


The  subject  assigned  me,  "  Some  causes 
of  growing  tax  rates,"  offers  a  wide  field 
for  discussion,  but  because  of  the  limited 
time  allotted  me,  I  can  only  refer  to  a 
few  of  the  principal  causes  that  have  con- 
tributed to  the  great  increase  in  tax  bur- 
dens during  the  past  two  or  three  years. 

While  it  is  my  intention  to  confine  my 
remarks  chiefly  to  the  increase  in  state 
taxation — and  by  state  taxation  I  mean  all 
taxes  levied  in  the  state,  whether  levied 
by  the  state  or  by  the  minor  subdivisions 
of  the  state — it  is  necessary  to  refer  briefly 
to  federal  taxation,  because  of  the  indirect, 
but  nevertheless  important  bearing  it  has 
on  state  taxation. 

It  is  not  necessary  to  say  to  this  intelli- 
gent audience  that  all  public  revenues  must 
come  from  the  pockets  of  the  people  in 
some  form  of  taxation.  Governments  have 
no  magic  fund  out  of  which,  by  a  wave  of 
the  wand,  they  may  secure  public  revenues. 
The  cost  of  every  public  activity  must  be 
paid  by  the  people,  either  through  direct 
or  indirect  taxes.  Taxation  in  some  form 
is  therefore  the  sole  source  of  public  rev- 
enues. 

Of  course  we  sometimes  delude  ourselves 
vrith  the  thought  that  by  resorting  to  cer- 
tain forms  of  indirect  taxation  we  avoid 
the  burden.  But  this  delusion  is  readily 
dispelled  if  we  but  stop  to  consider  that 
practically  all  indirect  taxes  are  passed  on 
to  the  ultimate  consumer,  and  that  the  per- 
son who  pays  them  in  the  first  instance  is 
simply  the  collector  and  not  the  bearer  of 
the  tax.  Perhaps  this  would  not  be  so 
objectionable  if  the  collector  turned  over 
all  of  the  increase  in  the  price  of  labor  or 
commodity  that  he  collects  from  the  people 
because  of  the  tax.  But  generally  he  not 
only  passes  the  tax  along  to  the  people  but 
adds  a  considerable  amount  to  it  for  per- 
sonal compensation  by  adding  to  the  price 
of  the  thing  taxed.  While  people  pay  in- 
direct taxes  with  less  complaint  than  direct 
taxes,  yet  generally  speaking,  the  indirect 
method  of  taxation  is  much  more  costly  to 
the  people  than  the  direct  method  of  tax- 
ation. 


Prior  to  the  World  War  the  revenues 
of  the  federal  government  were  derived 
mainly  from  import  duties  and  from  so- 
called  internal  revenue  taxes.  Upon  the 
entry  of  the  United  States  into  the  war, 
however,  it  was  found  that  the  revenues 
derived  from  these  sources  were  entirely 
inadequate  to  meet  both  ordinary  expenses 
and  war  expenses.  It  therefore  became 
necessary  to  resort  to  other  methods  of 
raising  money.  The  issuing  of  bonds 
oifered  the  most  immediate  relief,  but  it 
was  deemed  advisable  to  provide  for  a 
part  of  the  war  costs  by  taxation,  and  in 
order  to  do  this,  not  only  was  it  necessary 
to  increase  tax  rates  on  many  existing 
objects  of  taxation,  but  new  objects  of 
taxation  had  to  be  selected.  From  this 
necessity  came  the  surtax  on  incomes,  the 
so-called  excess  profits  tax.  the  tax  on 
transportation,  the  tax  on  certain  privi- 
leges and  occupations,  and  numerous  other 
emergency  taxes,  all  of  which  of  course 
came  from  the  pockets  of  the  people. 

As  showing  the  growth  in  federal  ex- 
penditures, let  us  compare  the  years  1900, 
1910,  and  the  anticipated  expenditures  of 
1920.  In  1900  the  total  appropriations 
amounted  to  $585,033,000.  being  a  per- 
capita  cost  to  the  people  of  $5.00.  A  con- 
siderable part  of  the  cost  of  the  Spanish- 
American  war  was  included  in  the  appro- 
priation of  that  year. 

By  1910  the  congressional  appropria- 
tions had  grown  to  $793,834,000.  or  a  per 
capita  of  about  $7.75  :  and  even  five  years 
later,  in  1915,  the  per-capita  tax  had 
grown  to  only  $8.00. 

For  the  present  3'ear.  or  rather  for  the 
year  ending  June  30th,  1921,  the  estimated 
expenditures,  compiled  by  the  experts  of 
tlie  treasury  department,  are  given  at  $3, 
973.787.000.  w-hich  will  represent  a  per- 
capita  expenditure  of  approximately  $36, 
or  six  times  greater  than  the  per-capita 
cost  for  the  year  1900. 

A  considerable  part,  approximately  $1, 
300.000.000.  of  this  increase,  represents 
interest  and  sinking  fund  charges  on  the 
nation's    public   debt.      The   gross   public 
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debt  of  the  United  States  today  is  slightly 
in  excess  of  $26,200,000,000,  of  which 
amount  nearly  $25,000,000,000  has  been 
incurred  since  April  6th,  1917.  It  is  but 
fair  to  say,  however,  that  loans  to  the  allies 
and  other  European  countries  represent 
about  40  per  cent  of  our  gross  indebted- 
ness. 

The  enormous  increase  in  federal  expen- 
ditures due  to  the  war,  and  the  war  itself, 
have  both  had  an  indirect  but  none  the  less 
important  effect  on  state  and  local  taxa- 
tion. Keeping  in  mind  that  in  the  final 
analysis  all  taxes  are  paid  by  the  people, 
it  wull  be  readily  conceded  that  the  increase 
in  federal  taxation  necessarily  took  more 
money  from  the  pockets  of  the  people. 
This  increased  demand  on  the  private  purse 
made  it  necessary  to  increase  the  price  of 
labor  and  commodity  to  meet  this  demand, 
and  naturally  resulted  in  an  increased 
price  level. 

The  second,  and  not  less  important  bear- 
ing the  war  had  on  the  price  level  was  the 
withdrawal  of  several  million  men  from 
productive  pursuits,  thus  lessening  produc- 
tion. This  lessening  of  production  re- 
sulted in  an  increase  in  the  price  level  due 
to  the  economic  law  of  supply  and  de- 
mand. 

The  increased  price  level  due  to  these 
and  other  causes  made  it  necessary  to  in- 
crease state  and  local  taxation  in  order  to 
meet  the  increased  cost  of  labor  and  com- 
modities, hence  the  indirect  bearing  the 
war  has  had  on  the  increase  in  state  and 
local  taxation. 

In  comparing  the  taxes  of  one  year  with 
those  of  some  other  year,  it  should  be  kept 
in  mind  that  an  increase  may  be  nominal 
rather  than  real.  Because  the  amount  of 
taxes  in  one  year  is  greater  than  the 
amount  levied  in  some  other  year,  it  does 
not  necessarily  follow  that  the  tax  burden 
is  greater.  The  rhanging  price  level  of 
labor  or  of  commodity  may  offset  an  in- 
crease or  a  decrease  in  the  amount  of  the 
tax.  The  burden  of  the  tax  is  not  meas- 
ured by  its  amount  as  expressed  in  dollars 
and  cents ;  it  is  measured  rather  by  the 
amount  of  labor  or  of  commodity  required 
to  pay  the  tax. 

After  all,  money  is  not  wealth,  nor  does 
it  measure  wealth  except  relatively.  It  is 
but  a  convenient  medium  for  the  exchange 
of  wealth.  Money  in  itself  will  not  sus- 
tain life;  it  cannot  be  used  for  food  or 


for  clothing.  It  has  value  only  because  it 
can  be  exchanged  for  the  things  that  sus- 
tain life — for  food  and  clothing,  for  ser- 
vice and  for  other  things  that  add  to  the 
comfort  and  enjo\nnent  of  life. 

Being  a  medium  of  exchange,  the  value 
of  the  dollar  fluctuates,  that  is,  its  pur- 
chasing power  changes ;  it  rises  when  there 
is  an  oversupply  of  labor  or  of  commod- 
ities, and  falls  when  there  is  a  scarcity  of 
labor  or  commodities.  There  have  been 
times  in  recent  years  when  a  dollar  could 
be  exchanged  for  a  day's  labor  of  a  cer- 
tain kind,  or  for  a  bushel  of  wheat,  and 
other  times  when  its  exchange  value  would 
only  buy  a  half  day's  labor  or  a  half  bushel 
of  wheat. 

Now,  let  us  consider  very  briefly  how 
the  exchange  value  of  the  dollar  affects 
the  amount  of  taxes  that  may  be  levied  at 
two  different  periods.  For  this  purpose 
let  us  compare  the  total  taxes  levied  for 
all  purposes  in  this  state  in  the  years  1913 
and  1918,  and  the  purchasing  power  of  the 
dollar  measured  by  its  exchange  value  for 
certain  commodities  in  the  same  years. 

In  1913  the  total  taxes  levied  on  the 
general  property  of  the  state  amounted  to 
$45,763,382;  in  1918  the  levy  had  grown 
to  $68,507,528,  being  an  increase  in  the 
five-year  period  of  almost  50  per  cent.  To 
meet  this  increase  the  man  whose  taxes 
amounted  to  $100  in  1913  would  have  to 
pay  $150  in  1918. 

Now,  measured  in  dollars,  there  was  an 
apparent  increase  of  50  per  cent  in  taxes 
in  1918  over  1913,  but  when  the  purchas- 
ing power  of  the  dollar  for  certain  com- 
modities is  considered  we  find  that  the 
burden  of  the  tax  had  not  increased,  and 
in  some  cases  the  burden  had  actually  de- 
creased. 

Using  the  average  price  of  certain  com- 
modities received  by  producers  in  1913 
and  1918  as  tabulated  by  the  department 
of  agriculture  at  Washington,  we  find  that 
it  required  131  bushels  of  wheat  to  pay  a 
tax  of  $100  in  1913,  while  in  1918,  74 
bushels  paid  the  taxes  of  $150.  In  1913 
it  required  204  bushels  of  corn  to  pay  a 
tax  of  $100.  while  in  1918,  111  bushels 
paid  the  tax  of  $150.  It  required  310 
bushels  of  oats  to  pay  the  tax  of  $100  in 
1913,  and  only  203  bushels  to  pav  the 
$150  tax  in  1913.  In  1913  it  took  200 
bushels  of  barley  to  pay  the  tax  of  $100; 
in  1918,  118  bushels  paid  the  tax  of  $150. 
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The  difference  was  just  as  great  in  rye — 
not  the  liquid  kind.  In  1913  it  required 
157  bushels  of  rye  to  meet  the  tax  of  $100, 
while  in  1918,  88  bushels  paid  the  tax  of 
$150.  Not  being  endowed  with  prophetic 
vision,  I  would  not  care  to  hazard  a  guess 
on  the  taxpaying  value  of  barley  and  rye 
in  the  future,  now  that  national  prohibi- 
tion is  in  effect. 

In  live  stock  for  food  purposes  the  story 
is  much  the  same  as  in  grain.  In  1913  it 
required  1852  pounds  of  beef  cattle  to  pay 
the  tax  of  $100,  while  the  tax  of  $150  in 
1918  could  be  paid  with  1800  pounds. 
The  price  level  on  hogs — the  animal  kind 
— shows  a  still  greater  change.  It  required 
1477  pounds  of  hogs  to  pay  the  tax  in  1913 
of  $100,  while  in'' 1918  the  tax  of  $150 
could  be  paid  with  983  pounds.  It  re- 
quired 2300  pounds  of  sheep  to  pay  the 
tax  of  $100  in  1913,  while  in  1918  it  only 
required  1422  pounds  to  pay  the  tax  of 
$150.  And  the  wool  from  the  sheep  shows 
a  still  greater  difference,  for  in  1913  it 
took  537  pounds  of  wool  to  pay  $100, 
while  in  1918  it  only  required  258  pounds 
to  pay  the  tax  of  $150. 

The  tax  of  1913  used  up  the  value  of 
146  bushels  of  potatoes,  and  only  124 
bushels  in  1918.  It  took  387  pounds  of 
butter  to  pay  the  tax  in  1913,  while  348 
pounds  paid  it  in  1918.  In  1913  it  re- 
quired 373  dozen  eggs  to  pav  the  tax  of 
$100,  while  the  tax  of  $150  in  1918  could 
be  paid  with  348  dozen. 

Applying  the  same  test  to  labor,  we  find 
that  in  1913  it  would  require  448  hours  of 
labor  at  the  average  wages  paid  factory 
workers  in  that  year,  to  pay  a  tax  of  $100, 
while  in  1918  the  tax  of' $150  could  be 
paid  by  344  hours  of  labor. 

Similar  comparisons  could  be  made  with 
practically  all  lines  of  manufactured  prod- 
ucts, and  would  show  that  if  taxes  were 
paid  in  such  products  rather  than  in 
money,  the  quantity  required  in  1918  to 
discharge  the  tax  obligations  of  that  year 
would  be  less  than  the  quantity  required 
to  discharge  the  tax  obligations  of  1913. 

It  will  be  conceded  of  course  that  the 
figures  given  above  do  not  in  themselves 
prove  that  the  tax  burden  was  not  greater 


in  1918  than  in  1913.  They  simply  show 
that  owing  to  the  change  in  price  level  in 
the  two  periods  compared,  if  taxes  could 
be  paid  in  kind,  that  is,  in  products,  the 
quantity  required  to  pay  the  tax  in  1918 
would  have  been  less  than  the  quantity 
required  in  1913.  If  the  costs,  however, 
that  enter  into  production  are  considered, 
it  would  probably  be  found  that  the  actual 
tax  burden  was  materially  greater  in  1918 
than  in  1913. 

While  state  taxes  have  been  growing  at 
a  rapid  pace  in  recent  years,  so  also  have 
the  taxes  of  the  minor  subdivisions  of  the 
state.  The  prevailing  high  tax  rates,  there- 
fore, are  not  chargeable  to  any  one  unit 
of  government.  Every  subdivision  of  our 
government — the  school  districts,  the  town- 
ships, the  cities  and  villages,  the  counties, 
and  the  state  and  federal  governments — 
have  joined  in  the  grand  procession  for 
more  and  more  public  revenue.  How  long 
the  procession  will  continue  I  cannot  say, 
but  already  the  over-burdened  taxpayers 
are  beginning  to  ask.  How  long,  0  Lord, 
how  long? 

And  now  in  conclusion  let  me  say  that 
while  I  have  endeavored  to  explain  some 
of  the  causes  of  growing  tax  rates,  I  do 
not  wish  to  be  understood  as  either  justi- 
fying or  condemning  the  increases.  Public 
expenditures  are  under  the  absolute  con- 
trol of  the  people.  They  can  be  increased 
or  decreased  as  a  majority  of  the  people 
Avill.  Every  increase  in  expenditures  means 
increased  taxation,  Avhile  a  decrease  in  ex- 
penditures means  decreased  taxation.  How 
far  they  may  be  still  increased  without  be- 
coming so  burdensome  as  to  retard  the  de- 
velopment of  the  state  is  a  question  for  the 
people  to  determine.  Whether  they  can  be 
materially  reduced  without  impairing  the 
efficiency  of  government  and  the  proper 
development  of  the  state  is  also  a  question 
for  public  determination. 

Whatever  our  individual  opinions  may 
be  as  to  either  of  these  questions,  the  fact 
remains  that  taxes  have  been  growing  at 
an  alarming  rate  in  recent  years,  and  we 
may  well  pause  to  ask  whether  it  would 
not  be  prudent  to  call  a  halt  before  they 
become  oppressive. 
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COLLECTION  OF  STATE  INCOME  TAXES  FROM 

NON-RESIDENTS 


WALTER  N.   SELIGSBERG 
New  York  City 


The  collection  of  any  taxes  from  non- 
residents is  a  proceeding  fraught  with  many 
difficulties  resulting  from  the  constitutional 
limitation  of  the  taxing  power.  In  this 
paper  we  shall  not  endeavor  to  cover  the 
whole  field,  but  shall  limit  our  discussion  to 
the  collection  of  income  taxes  from  non- 
resident individuals  and  partnerships,  and 
to  their  collection  by  the  states,  and  shall 
not  discuss  problems  affecting  the  federal 
income  tax  nor.  except  as  the  discussion 
may  be  necessarily  involved,  the  collection 
of  state  income  taxes  from  non-resident 
corporations.  The  reasons  for  limiting  the 
discussion  are  that  the  problem  of  collect- 
ing income  taxes  from  non-resident  indi- 
viduals and  partnerships  is  particularly 
pressing :  that  the  federal  government  is 
not  hampered  by  some  of  the  constitutional 
limitations  laid  upon  the  state  governments, 
and  that  there  are  certain  special  methods 
of  collecting  from  non-resident  corpora- 
tions by  way  of  annual  license  taxes,  which 
cannot  be  extended  to  individuals  or  part- 
nerships. 

The  limitations  upon  the  states'  power 
to  tax  have  been  clearly  set  forth  in  an 
opinion  bv  Mr.  Justice  Peckham,  in  Dewey 
v.  Des  Moines.  \1 3  U.  S.  193.  as  follows: 

"The  jurisdiction  to  tax  exists  only  in  regard  to 
per.sons  and  property  or  upon  the  business  done 
within  the  state,  and  such  jurisdiction  cannot  be 
enlarged  by  reason  of  a  statute  which  assumes 
to  make  a  non-resident  personally  liable  to  pay 
a  tax.  .  .  .  All  subjects  over  which  the  sovereign 
power  of  the  state  exists  are  objects  of  taxation. 
.  .  .  The  power  of  the  state  to  tax  extends  to  all 
objects  within  the  sovereignty  of  the  state.  .  .  . 
The  power  to  tax  is.  however,  limited  to  persons, 
property  and  business  within  the  state  and  it  can- 
not reach  the  person  of  a  non-resident.  .  .  . 

This  case  has  been  followed  and  is  the  law 
of  the  land  and  the  net  result  of  its  de- 
cision is  that  the  property  of  a  non-resident 
within  the  state  is  .subject  to  assessment,  but 
the  tax  can  only  be  collected  out  of  that 
property.  It  is  all  very  well  if  the  prop- 
erty is  real  estate,  but  in  commercial  com- 
munities in  which  tax  problems  are  most 
acute,  stocks  of  goods  are  constantly  chang- 
ing, and  it  is  rare  that  personal  property 


of  a  non-resident  in  his  possession  on  the 
day  of  the  assessment  remains  in  his  pos- 
session when  the  tax  is  due,  or  at  the  later 
date  when  it  becomes  delinquent  and  must 
be  collected  :  and  yet,  the  states'  power  to 
tax  and  to  collect  the  tax  has,  up  to  date, 
l)een  limited  to  the  property  physically 
within  the  state  on  the  assessment  date  and 
on  the  due  date. 

Attempts  by  states  and  municipalities  to 
collect  taxes  from  non-residents  personally 
have  failed  because  there  is  no  personal  ob- 
ligation. City  of  Neiv  York  v.  McLean, 
170  N.  Y.  374;  'N.  Y.  Milk  Products  Co. 
v.  Damon,  57  App.  Div.  261,  172  N.  Y. 
661  ;  State  of  Maryland  v.  Turner,  75 
Misc.  9. 

In  a  very  recent  case  {Maltbie  v.  Lob- 
sitz  Mills  Co.,  223  N.  Y.  227,  233),  the 
New  York  Court  of  Appeals  said  with  re- 
spect to  an  assessment  against  a  foreign 
corporation  and  an  attempt  to  ascertain 
what  its  property  was  by  examination  of 
its  officers  under  oath : 

"  The  assessment  against  the  Lobsitz  Mills  Com- 
]iany  in  form  was  as  provided  by  the  statute  a 
personal  assessment,  but  it  was  in  fact  an  assess- 
ment in  rem — the  thing  assessed  being  the  capital 
so  invested  in  business  in  said  city.  The  tax  upon 
such  assessment  did  not  become  a  debt.  It  did 
not  create  a  personal  liability  but  subjected  the 
capital  of  the  corporation  employed  in  business  in 
the  city  of  New  York  at  the  time  of  the  assess- 
ment to  liability  for  the  tax.  .  .  .  An  action  as 
for  debt  against  a  corporation  could  not  be  sus- 
tained to  collect  the  tax.  .  .  . 

"  The  stale  may  provide  for  the  sale  of  the 
I^roperty  ujion  which  the  assessment  is  made  but 
it  c.innot  under  any  guise  or  pretense  proceed 
farther  and  impose  a  personal  liability  upon  a 
non-resident  to  pay  the  assessment  or  any  part 
of  it.  To  enforce  an  assessment  of  such  a  nature 
against  a  non-resident  so  far  as  his  personal  prop- 
erty is  concerned,  would  amount  to  the  taking  of 
property  without  due  process  of  law  and  would 
be  a  violation   of  the   Federal  Constitution.  .  .  ." 

This  limitation  was  expressed  as  follows 
in  the  very  latest  decision  of  the  United 
States  Supreme  Court  in  the  Oklahoma  in- 
come tax  case.  Shaffer  v.  Carter,  unre- 
ported case  decided  March  1,  1920: 

"The  entire  jurisdiction  of  the  state  over  appel- 
lant's property  and  business  and  the  income  that 
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he  tlerived  from  ihem — the  only  jurisdiction  that 
it  has  sought  to  assert — is  a  jurisdiction  in  rem; 

that  is  to  say,  the  states  have  jurisdiction 
over  the  property  but  not  over  the  person 
of  non-residents. 

The  jurisdiction  has  not  only  been  lim- 
ited to  property,  but  it  has  been  suggested 
that  the  only  property  subject  to  lien  and 
levy  for  income  tax  is  the  very  property 
producing  the  income.  In  Justice  Pitney's 
opinion  in  the  Oklahoma  case  there  ap- 
pears a  statement  of  this  contention,  the 
Court,  however,  holding  that  the  point  did 
not  require  discussion  in  that  case,  viz. : 

"  the  state  is  without  power  to  create  a  lien  upon 
any  property  of  a  non-resident  for  income  taxes 
except  the  very  property  from  which  the  income 
proceeded;  or,  putting  it  in  another  way,  that  a 
lien  for  income  tax  may  not  be  imposed  upon  a 
non-resident's  unproductive  property  nor  upon 
any  particular  productive  property  beyond  the 
amount  of  the  tax  upon  the  income  that  has  pro- 
ceeded from  it." 

The  foregoing  quotation  substantially 
states  the  law  as  developed  to  date. 

To  illustrate  this  point :  It  would  be 
contended  that  if  a  bond  dealer  lived  in 
Connecticut  and  did  business  in  New  York, 
and  on  the  assessment  dav,  October  1st,  had 
$1000  worth  of  railroad' bonds,  and  $1000 
worth  of  industrial  bonds  which  yielded  an 
annual  income  of  $60  each,  and  if,  when 
the  ta.T  became  due,  he  had  disposed  of 
either  of  these  properties,  then  the  tax  on 
the  $120  income  could  not  be  collected 
from  the  remaining  property,  but  only  the 
portion  of  the  tax  on  the  income  derived 
from  that  property. 

Justice  Pitney  held  that  the  question  thus 
stated  was  not  raised  in  the  Oklahoma  case 
but  the  facts  come  very  close  to  the  sup- 
posed facts.  In  that  case  it  appears  that 
all  of  plaintiiT's  property  in  the  state  of 
Oklahoma  consisted  of  oil-producing  land 
and  oil  and  gas  leaseholds  and  property 
used  in  producing  gas  and  oil ;  that  he 
was  engaged  in  the  business  of  developing 
and  operating  properties  for  the  production 
of  oil ;  that  his  entire  business,  inside  and 
outside  of  Oklahoma,  was  managed  as  one 
business,  and  his  entire  net  income  in  Okla- 
homa for  the  year  was  derived  from  that 
business.  It  did  not  appear,  although  the 
Court  deemed  it  probable,  that  there  were 
changes  in  the  corpus  of  the  property  aris- 
ing from  purchases,  new  leases,  sales,  ex- 
pirations,   etc.      Nevertheless,    the    Court 


held  that  the  lien  created  l)y  the  Oklahoma 
law  was  valid  for  the  following  reasons : 

" ,  .  .  it  is  evident  that  the  lien  will  rest  upon 
the  same  property  interests  which  were  the  source 
of  the  income  upon  which  the  tax  was  imposed. 
The  entire  jurisdiction  of  the  .State  over  appel- 
lant's property  and  business  and  the  income  that 
he  derived  from  them — the  only  jurisdiction  that 
it  has  sought  to  assert — is  a  jurisdiction  :n  rem; 
and  we  are  clear  that  the  State  acted  within  its 
lawful  power  in  treating  his  property  interests 
and  business  as  having  both  unity  and  continuity. 
.  .  .  The  .State  did  not  exceed  its  power  or  author- 
ity in  treating  his  property  interests  and  his  busi- 
ness as  a  single  entity,  and  enforcing  payment  of 
the  tax  by  the  imposition  of  a  lien,  to  be  fol- 
lowed by  execution  or  other  appropriate  process, 
upon  all  property  employed  in  the  business." 

T\-\\s  decision  is  the  last  vvord  on  the 
suliject,  and  it  throws  a  little  beam  of  light 
into  the  dark  problem  of  what  can  be  done 
to  collect  income  taxes  from  non-residents, 
for  it  implies — although  it  does  not  hold 
so  in  so  many  words  —  that  to  the  extent 
that  property  represents  capital  invested  in 
the  business,  the  mere  fact  of  a  change  in 
the  corpus  of  the  property  will  not  relieve 
the  property  as  a  whole  from  a  lien.  How 
then  to  create  this  lien  is  the  problem. 

In  the  iirst  place,  income  taxes  are  direct 
taxes  upon  the  property  from  which  the 
income  proceeds.  Pollock  v.  Farmers  Loan 
cf  Trust  Co.,  157  U.  S.  429,  158  U.  S. 
601. 

In  the  stock  dividend  case  of  Eisner  v. 
Macomber,  unreported,  decided  March  8, 
1920,  it  is  held,  confirming  the  earlier  case, 
that 

"  tax  upon  loss  and  profits  of  real  estate  and 
upon  returns  from  investments  of  personal  prop- 
erty were,  in  fact,  direct  taxes  upon  the  property 
from  which  such  income  arose,  imposed  by  reason 
of  ownership.  .  .  ." 

It  is  therefore  not  alone  the  income  itself, 
but  the  property  from  which  it  is  derived, 
which  is  subject  to  the  juristiction  of  the 
state.  Now,  in  describing  that  property, 
all  of  the  cases  use  expressions  which  re- 
quire a  certain  amount  of  definition. 

Detoey  v.  Des  Moijies,  refers  to  the 
power  to  tax  as  covering  "  business  done 
within  the  state."  The  New  York  Court 
of  Appeals,  in  the  Maltbie  case,  refers  to 
the  subject  of  taxation  as  "  the  capital  of 
the  corporation  employed  in  business " ; 
and  in  the  Oklahoma  case  the  tax  is  sus- 
tained as  a  tax  upon  incomes  accruing  to 
non-residents  "  from  their  property  or 
business  within  the  state."     In  other  cases, 
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at  various  times,  the  Supreme  Court  has 
decided  {Burke  v.  Wells.  208  U.  S.  14) 
that  "  capital  invested  in  business  in  a 
state  "  and  "  capital  employed  in  business 
in  a  state  "  [Metropolitan  Life  his.  Co.  v. 
Nni'  Orlrans,  205  U.  S.  395)  are  subject 
to  taxation. 

It  is  common  knowledge  that  capital 
employed  in  business  is  neither  a  fixed 
quantity  nor  quality.  It  is  not  like  a  lot 
of  land  or  package  of  bonds,  but  it  is  the 
sum  of  all  property  used  or  employed  in  a 
business. 

The  bond  dealer  who  has  a  $1000  bond 
on  the  assessment  day  and  changes  it  into 
another  $1000  bond  before  the  tax  day,  has 
not  disposed  of  his  capital;  he  has  simply 
altered  its  form.  His  capital  account  upon 
his  books  remains  the  same.  The  grocer 
who  has  a  hundred  pounds  of  coffee  on  the 
assessment  day  and  fifty  pounds  of  tea, 
and  on  the  tax  day  has  a  hundred  pounds 
of  tea  and  fifty  pounds  of  coffee,  has  not 
disposed  of  his  capital:  he  has  simply 
altered  its  form. 

If,  then,  capital  invested  or  employed  in 
business  by  non-residents  is  subject  to  the 
tax,  the  matter  of  collection  becomes  very 
much  simplified,  because  the  tax  collectors 
will  no  longer  be  limited  to  the  particular 
item  or  particular  property  theory  of  col- 
lection. 

In  the  Oklahoma  case,  Justice  Pitney 
indicates  that  unity  and  continuity  are,  if 
not  all  of  the  elements,  at  least  two  of  the 
criteria  by  which  the  existence  of  business 
capital  may  be  determined.  It  is  worth 
some  effort  to  determine  whether  from  any 
adjudged  cases  we  can  learn  what  capital 
employed  in  business  is.  and  if  a  law  can 
be  framed  creating  a  lien  upon  business 
capital  or  upon  capital  employed  in  pro- 
ducing income,  general  enough  in  defini- 
tion to  permit  practically  of  collection. 

We  derive  a  good  deal  of  help  in  this 
inquiry  from  an  examination  of  the  New 
York  franchise  tax  ca.ses  which  impose  a 
franchise  tax  on  domestic  and  foreign  cor- 
porations, measured  by  the  capital  em- 
ployed within  the  state.  The  wording  of 
the  statute  refers  to  capital  stock,  but  this 
has  been  defined  as  meaning  capital. 

In  a  very  recent  case  the  Court  of  Ap- 
peals (222' N.  Y.  545)  affirmed,  without 
opinion,  a  decision  that  capital  employed 
in  business  by'a  foreign  corporation  meant 
the   corporation's   gross  assets    within    the 


state.  See  People  ex  rel.  Standard  Oil  Co. 
v.  Saxe,  179  App.  Div,  721,  In  an  earlier 
case,  "  capital  stock  "  defined  as  "  capital  " 
was  declared  to  be  measurable  by  the 
"  actual  value  of  property  whether  in 
money,  goods  or  other  tangible  things " 
\vithin  the  state.  People  ex  rel.  Seth 
Thomas  Clock  Co.  y.  Wemple.  133  N.  Y. 
323.  In  another  case  it  was  held  that  the 
capital  was  measured  by  "  the  actual  value 
of  its  property  within  this  State  whether 
in  money,  goods  or  other  tangible  things, 
.  .  ."  People  ex  rel.  New  England  Loan 
df  Tr.  Co.  v.  Roberts,  25  App.  Div.  16, 
156  N.  Y.  688.  The  Court  held  that  in 
arriving  at  the  amount  of  capital  employed 
during  a  year,  the  average  amount  should 
be  taken  and  that  even  amounts  paid  out 
within  the  jurisdiction  for  salaries  might 
be  considered. 

It  is  perfectly  apparent,  therefore,  that 
the  Courts  can  and  will,  whenever  neces- 
sary, ascertain  what  capital  has  been  em- 
ployed in  business  in  a  state. 

From  the  foregoing  decisions,  it  is  also 
quite  clear  that  capital  employed  in  busi- 
ness is,  for  tax  purposes,  measured  by  the 
average  amount  of  the  gross  assets  em- 
ployed in  the  business  during  a  period, 
and  that  it  consists  of  gross  and  not  net 
assets,  and  that  at  any  given  moment  it 
consists  of  gross  assets.  It  is  also  reason- 
ably clear  from  Mr.  Justice  Pitney's  opin- 
ion in  the  Oklahoma  income  tax  case  that 
what  he  defines  as  property  interests  which 
were  the  source  of  the  income,  is  nothing 
more  nor  less  than  capital  employed  in 
business  in  the  state  and  that  upon  such 
capital  of  a  non-resident  the  state  can 
create  a  lien.  We  see  no  reason,  therefore, 
why,  without  further  definition,  the  tax 
laws  cannot  be  made  to  provide  that  the 
amount  of  the  tax  as  finally  determined 
shall  be  a  lien  upon  the  capital  employed 
within  the  state  by  residents  and  non- 
residents, and  we  believe  that  a  levy  could 
be  made  under  such  a  provision  to  enforce 
such  a  lien  against  the  gross  assets  of  non- 
residents to  the  extent  that  they  represented 
a  continuous  and  unified  investment  in 
business  within  the  jurisdiction.  \\'e  fore- 
see very  few  practical  difficulties  with  re- 
spect to  substantial  taxpaj^ers  in  establish- 
ing such  unitv  and  continuity,  and  we  be- 
lieve that  the  probability  of  good  results 
from  such  provision  justifies  its  inclusion 
in  the  tax  laws. 
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THE  JUDICIAL  DEBATE  ON  THE  TAXABILITY  OF 
STOCK  DIVIDENDS  AS  INCOME 

EISNER  V.  MACOMBER 
THOMAS  REED  POWELL 


The  question  whether  a  stock  dividend 
is  income  or  capital  to  the  recipient  has 
arisen  in  four  ways.  Does  such  a  dividend 
belong  to  the  life  tenant  or  to  the  remain- 
derman in  a  trust  of  which  the  capital  must 
be  kept  intact  for  the  remainderman?  Is 
a  stock  dividend  "  income "  within  the 
meaning  of  that  word  in  a  statute?  May 
Congress  impose  a  tax  on  stock  dividends 
Avhere  its  particular  exercise  of  power  must 
he  justified  by  the  Sixteenth  Amendment 
which  in  terms  applies  only  to  taxes  on 
incomes.  Are  stock  dividends  taxable  as 
income  by  a  state  legislature  whose  power 
depends  upon  the  scope  of  "  income "  in 
an  amendment  to  the  state  constitution? 
To  a  plain  man  it  might  seem  that  these 
four  questions  are  really  only  one  question. 
Is  a  stock  dividend  income  or  is  it  not? 
When  this  is  answered,  what  is  there  left 
but  to  apply  our  "  yes  "  or  "  no  "  to  each 
and  every  case? 

But  the  matter  is  not  as  simple  as  that. 
This  is  apparent  from  the  varied  answers 
which  the  courts  have  given  to  the  several 
questions  that  have  arisen.  The  Supreme 
Judicial  Court  of  Massachusetts  tells  us 
that  the  state  constitutional  amendment 
authorizing  a  tax  on  income  applies  to  a 
stock  dividend.^  Judge  A.  N.  Hand  of 
the  Federal  District  Court  for  the  South- 
ern District  of  New  York  holds  that  stock 
dividends  are  income  within  the  meaning 
of  that  word  in  an  Act  of  Congress  and 
in  the  Sixteenth  Amendment.-  As  to  the 
Act  of  Congress,  all  the  judges  of  the 
United  States  Supreme  Court  disagree  with 
him..^  As  to  the  Sixteenth  Amendment, 
four   agree   with  him  and   five  disagree.* 

^  Tax  Commissioner  v.  Putnam.  227  Mass.  522. 

2  To-wne  v.  Eisner,  242  Fed.  702. 

3  Towne  v.  Eisner,  245  U.  S.  418. 

*  Eisner  v.  Macomber,  40  Sup.  Ct.  189.  The 
five  who  think  a  stock  dividend  not  income  within 
the  meaning  of  the  Sixteenth  Amendment  are 
Chief  Justice  White  and  Justices  McKenna,  Pit- 
ney. Van  Devanter  and  McReynoIds.  There  are 
two  minority  opinions  :  one  by  Mr.  Justice  Bran- 
deis.  in  which  Mr.  Justice  Clarke  concurs:  the 
other  by  Mr.  Justice  Holmes,  in  which  Mr.  Jus- 
tice Day  concurs. 


On  the  question  whether  a  stock  dividend 
goes  to  the  life  tenant  as  income  or  to  the 
remainderman  as  capital,  there  are  at  least 
three  rules.  The  United  States  Supreme 
Court  ^  and  a  minority  of  state  courts 
give  it  to  the  remainderman.  Among 
these  is  Massachusetts,"  though  it  holds  the 
dividend  taxable  as  income.  England  gives 
the  stock  dividend  to  the  life  tenant  if  it 
is  an  ordinary  dividend,  and  to  the  re- 
mainderman if  it  is  an  extraordinary  one.^ 
Pennsylvania  *  and  a  goodly  number  of  her 
sister  states  ^  split  it  up.  What  comes  from 
corporate  profits  acquired  subsequent  to 
the  creation  of  the  trust  goes  to  the  life 
tenant :  what  comes  from  earlier  accumula- 
tions is  kept  for  the  remainderman. 

Some  of  these  diversities  represent  flat 
disagreement  among  the  judges.  But  others 
do  not.  Four  judges  of  the  Supreme  Court 
vary  the  meaning  of  the  word  according 
to  the  document  in  which  it  appears.^" 
Eight  of  them  let  Mr.  Justice  Holmes  say 
that  it  might  so  vary."  The  Massachu- 
setts court  makes  the  meaning  depend  on 
the  kind  of  issue  which  calls  for  a  defini- 
tion. It  is  influenced  by  the  consideration 
of  what  difference  it  makes  whether  you 
call  a  stock  dividend  income  or  not  in- 
come. Sometimes  it  makes  one  differ- 
ence ;  sometimes,  quite  another.  The  dif- 
ferences between  these  differences  ought  to 
make  a  difference.  This  is  the  way  wise 
men  deal  with  practical  matters.  If  words 
let  them  do  what  they  think  best  in   the 

^  Gibbons  v.  Mahon,  136  U.  S.  549. 

®  Minot  V.  Paine,  99  Mass.   10 1. 

'  See  note  on  pages  801-802  to  Brander  v.  Bran- 
der,  4  Ves.  Jr.  800  (American  Edition). 

8  Earp's  Appeal,  28  Pa.  St.  368. 

®  See  cases  cited  in  Tax  Commissioner  v.  Put- 
nam. 227  Mass.  522,  532. 

1°  Compare  Towne  v.  Eisner.  245  L'.  S.  418, 
with  Eisner  v.  Macomber,  40  Sup.  Ct.  189. 

11  The  decision  in  Tonnte  v.  Eisner,  245  U.  S. 
418  was  unanimous.  Mr.  Justice  McKenna.  how- 
ever, limited  his  concurrence  to  the  result,  thus 
indicating  that  he  alone  objected  to  Mr.  Justice 
Holmes'  statement  that  the  word  income  might 
have  a  different  meaning  in  the  Constitution  from 
what  it  has  in  a  statute. 
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particular  circumstances  of  each  particular 
case,  they  do  it.  Sometimes  a  word  is  so 
specific  and  inflexible  that  they  have  no 
choice  if  they  are  to  keep  faith.  But  not 
many  words  are  like  this.  Otherwise  there 
would  not  be  so  many  lawsuits.  Other- 
wise the  same  plank  in  a  party  platform 
would  not  allure  the  hopes  and  allay  the 
fears  of  those  who  fear  and  those  who 
hope  for  the  same  thing. 


The  argument  on  the  question  whether  a 
stock  dividend  may  be  considered  income 
has  three  strands:  the  political,  the  legal 
and  the  economic.  The  political  element 
is  important,  and  possibly  is  present,  only 
when  the  issue  is  whether  legislation  is 
constitutional.  In  Eisner  v.  Macomber,^'" 
which  held  that  Congress  was  without  con- 
stitutional power  to  impose  a  tax  on  stock 
dividends  as  income  without  apportioning 
the  tax  among  the  states  according  to  pop- 
ulation, Mr.  Justice  Holmes'  dissent  went 
on  political  grounds.  There  was  no  denial 
by  any  of  the  judges  that  Congress  has 
power  to  tax  stock  dividends.  The  question 
was  whether  such  tax  was  a  direct  tax  and, 
if  so,  whether  the  Sixteenth  Amendment 
relieved  it  from  the  requirement  of  appor- 
tionment, as  it  concededly  did  if  a  stock 
dividend  was  income  to  the  recipient.  Mr. 
Justice  Holmes  said  that  the  Sixteenth 
Amendment  was  passed  for  the  purpose  of 
doing  away  with  nice  questions  as  to  what 
might  be  direct  taxes.  He  thought  that 
under  the  Amendment  Congress  might  tax 
as  income  anything  which  common  under- 
standing might  regard  as  income.  His  too 
terse  dissent  is  a  blend  of  two  ideas:  (1) 
that  if  folks  in  general  would  think  of  a 
stock  dividend  as  income,  the  Sixteenth 
Amendment  makes  it  taxable  as  such  ;  (2) 
that  even  if  a  stock  dividend  is  not  income, 
the  Amendment  was  designed  to  advise  the 
court  to  be  tolerant  towards  a  Congres- 
sional affirmation  that  a  tax  thereon  is  an 
indirect  tax. 

Mr.  Justice  Brandeis  in  his  dissenting 
opinion  also  adduces  political  considera- 
tions as  to  the  restricted  function  of  the 
judiciary  in  declaring  Acts  of  Congress  un- 
constitutional. The  Massachusetts  Supreme 
Court  tells  us  that  the  word  "  income  "  in 
the  Forty-fourth  Amendment  to  the  Massa- 

-2  40  Sup.  Ct.  189. 


chusetts  constitution  "  was  employed  to 
express  a  comprehensive  idea "  and  "  is 
not  to  be  given  a  narrow  or  constricted 
meaning."  Chief  Justice  Rugg  says  that 
income  "  must  be  interpreted  as  including 
every  item  which  by  any  reasonable  con- 
struction can  fairly  be  regarded  as  in- 
come." Those  who  have  held  stock  divi- 
dends taxable  have  been  influenced  by  the 
policy  that  a  court  should  not  declare 
legislation  unconstitutional  until  it  has 
given  it  the  benefit  of  every  reasonable 
doubt.  This  policy  is  supposed  to  be  a 
firmly  established  canon  of  constitutional 
construction.  It  is,  however,  honored  in 
the  breach  as  well  as  in  the  observance. 
What  individual  judges  will  do  doubtless 
depends  in  considerable  measure  upon  a 
judgment  as  to  the  reasonableness  of  the 
doubt.  Judging  from  the  cases,  a  doubt 
is  not  reasonable  merely  because  it  is  held 
by  four  members  of  the  court.  Each  de- 
cides for  himself.  The  majority  in  Eisner 
V.  Macomber  find  no  difficulty  in  overcom- 
ing any  doubt  that  may  have  suggested 
itself  to  their  minds.  They  say  that  unless 
a  stock  dividend  really  is  income  it  cannot 
be  taxed  as  such,  and  that  "  Congress  can- 
not by  any  definition  it  may  adopt  con- 
clude the  matter," 

II 

This  brings  us  to  the  question  whether 
a  stock  dividend  really  is  income.  The 
answer  is  made  somewhat  difficult  by  the 
fact  that  income  has  more  than  one  neces- 
sary element  and  by  the  further  fact  that 
what  a  stock  dividend  conveys  to  its  re- 
cipient depends  upon  circumstances  that 
may  be  peculiar  to  each  recipient.  No  rule 
as  to  the  taxability  of  stock  dividends  as 
income  will  work  the  same  result  in  all 
cases.  Some  features  of  the  problem  are 
peculiarly  economic  in  character ;  others 
are  peculiarly  legal ;  some  are  mixed.  All 
of  course  are  legal  in  the  sense  that  courts 
have  the  la,st  guess.  The  courts  alone  speak 
with  authority,  though  it  may  be  a  foolish 
authority.  But  the  work  of  the  courts  is 
of  at  least  two  kinds.  They  have  to  dis- 
cover the  substance  of  what  has  happened 
in  a  practical,  business  sense.  Here  they 
may  look  to  economists  for  light.  They 
must  also  deal  with  certain  forms  which 
are  of  legal  creation  and  which  for  con- 
venience, real  or  assumed,  are  sometimes 
held  to  be  controlling  ever  substance.    The 
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economist  may  insist  that  the  form  is  a 
form  and  nothing  else  and  should  be  given 
no  recognition.  But  the  court  may  tell  him 
to  mind  his  own  affairs. 

What  I  am  trying  to  say  will  perhaps 
be  made  clearer  as  I  go  along.  Take,  for 
example,  the  question  of  what  a  stock- 
holder gets  from  a  cash  dividend  paid  him 
by  a  corporation.  Is  this  income  or  is  it 
not?  Even  in  the  extreme  case  where  the 
dividend  comes  from  corporate  earnings 
accumulated  before  the  stockholder  bought 
his  stock,  the  court  would  say  that  this  cash 
dividend  is  income.  ^^  So  also,  if  the  divi- 
dend is  paid,  not  in  cash,  but  in  property 
such  as  whiskey  or  the  stock  of  another 
corporation.^*  The  economist  may  insist 
that  such  a  dividend  cannot  be  income  be- 
cause it  represents  no  economic  gain  to  the 
recipient.  But  the  court  will  not  listen. 
It  finds  it  undesirable  to  go  into  such  re- 
finements. It  is  more  convenient  to  treat 
the  corporation  as  something  entirely  dis- 
tinct from  the  stockholders,  and  to  insist 
that  the  cash  or  the  whiskey  or  the  stock 
of  another  corporation  is  something  en- 
tirely new  which  the  stockholder  did  not 
have  before,  even  though  its  economic  value 
was  part  and  parcel  of  the  economic  value 
of  his  shares  of  stock.  The  court  will  rec- 
ognize that  such  a  dividend  is  not  in  and 
of  itself  a  gain  to  the  stockholder  —  cer- 
tainly not  to  the  extent  of  the  value  of  the 
dividend.  But  it  will  answer  that  it  is  the 
fruit  of  a  gain  to  the  stockholder  whenever 
it  comes  from  corporate  earnings  gained 
while  the  stockholder  was  a  stockholder; 
it  chooses  to  regard  this  as  the  typical  case ; 
in  order  to  have  a  convenient  general  rule 
the  sports  will  be  overlooked. 

Another  recognized  requisite  of  income 
from  property  is  that  the  gain  be  separated 
from  the  mass  which  produces  it.  Here 
again  what  is  a  sufficient  separation  seems  to 
be  a  legal  rather  than  an  economic  question. 
It  depends  on  judicial  fiat.  When  a  stock- 
holder gets  a  stock  dividend,  he  gets  some- 
thing that  he  did  not  have  before.  Its 
value,  like  that  of  a  cash  dividend,  may 
have  been  his  for  some  time.  But  he  didn't 
have  this  value  in  this  particular  shape. 
Is  the  rib  from  the  old  Adam  still  part  of 
the  old  Adam  or  has  the  conversion  which 
has   occurred   amounted   to    a    separation? 

^3  Lynch  v.  Hornby,  247  U.  S.  339. 
1*  Peabody  v.  Eisner,  247  U.  S.  347. 


The  stock  dividend  is  in  some  respects  like 
the  cash  dividend  and  like  the  dividend  in 
stock  of  another  corporation  ;  in  other  re- 
spects it  is  different.  It  is  unlike  the  cash 
dividend,  because  the  stockholder  has  to 
sell  it  to  make  it  pay  a  tax.  But  so  he 
does  the  dividend  in  stock  of  another  cor- 
poration. So  this  distinction  can't  in  and 
of  itself  be  controlling.  But  the  sale  of 
a  dividend  in  stock  of  another  corporation 
leaves  the  stockholder's  proportional  inter- 
est in  his  own  corporation  just  as  it  stood 
before.  The  sale  of  a  dividend  in  stock  of 
his  own  corporation  reduces  his  proportion- 
ate interest.  Should  this  be  controlling 
and  make  us  hold  that  a  stock  dividend  is 
not  income? 

A  number  of  American  courts  answer  in 
the  negative,  when  the  question  is  whether 
the  stock  dividend  should  go  to  the  life 
tenant  as  income  or  to  the  remainderman 
as  capital.  They  are  satisfied  with  the 
stock  dividend  as  an  adequate  separation 
from  the  mass  from  which  it  issues.  But — 
and  this  is  important — they  do  not  say  that 
this  separation  necessarily  makes  the  whole 
dividend  income.  They  say  that  it  makes 
income  only  of  that  part  of  the  value  of 
the  dividend  which  comes  from  earnings 
of  the  corporation  subsequent  to  the  crea- 
tion of  the  trust.  The  stock  dividend  will 
do  as  a  separation  in  so  far,  and  only  in 
so  far,  as  it  represents  an  increment  of  the 
estate.  But  none  the  less  it  is  the  separa- 
tion by  means  of  the  stock  dividend  that 
makes  those  gains  income  of  the  estate ;  if 
no  dividend  is  issued  and  the  parent  stock 
merely  increases  in  value,  the  remainder- 
man gets  the  benefit.  The  payment  of  the 
stock  dividend  makes  the  "  corporation  no 
poorer  and  the  stockholder  no  richer  than 
they  were  before,"  as  Mr.  Justice  Holmes 
put  it  in  Toiame  v.  Eisner.  But  to  the 
extent  that  it  evidences  how  much  richer  a 
trust  estate  now  is  than  it  was  when  it 
started,  it  is  held  by  a  number  of  Amer- 
ican courts  to  be  income  to  the  estate  and 
therefore  distributable  to  the  life  tenant. 
The  English  rule  approximates  roughly 
the  same  result  when  it  calls  a  stock  divi- 
dend income  if  it  is  ordinary  in  character 
and  capital  if  it  is  extraordinary.  It  is^ 
satisfied  with  the  issue  of  the  dividend  as 
a  fulfilment  of  the  requirement  of  separa- 
tion, provided  the  dividend  is  the  fruit  of 
normal  recurring  gains. 

These  rules  ought  to  satisfy  the  econo- 
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mist.  They  hold  stock  dividends  income 
only  to  the  extent  that  they  represent  a 
gain.  They  demand  something  by  way  of 
separation.  This  something  is  not  a  part- 
ing with  assets  by  the  corporation — not  a 
payment  to  the  stockholder.  But  it  is  the 
distribution  to  stockholders  of  a  new, 
handy,  independent  form  of  control  of  so 
much  of  their  proprietary  interest  in  the 
corporation  as  the  shares  thus  received  bear 
to  the  new  capitalization  of  the  concern. 
True,  this  new  form  of  control  makes  the 
stockholding  trust-estate  no  richer  than  it 
was  immediately  before.  But  this  can  be 
said  of  a  cash  payment  for  services  by  a 
debtor  who  has  given  unquestioned  secur- 
ity for  his  debt.  Separation  is  instantan- 
eous. Gain  is  not.  There  would  seldom 
be  income  if  the  gain  and  the  separation 
had  to  be  completely  contemporaneous.  We 
have  to  be  satisfied  if  the  separation  rep- 
resents a  gain.  Our  only  question  here  is 
whether  there  is  really  a  separation.  This 
ought  to  be  a  question  for  the  lawyer  to 
settle.  The  economist,  who  is  a  man  of 
substance,  is  not  versed  in  the  mysteries  of 
corporate-entity  metaphysics.  Without  the 
lawyer's  notion  that  a  corporation  is  a  real 
person  and  not  a  mere  contrivance  to  get  a 
joint  agency,  the  stockholder  would  receive 
income  as  the  corporation  receives  it  for 
him.  Dismi.ss  the  corporate  entity  as  a 
myth,  and  there  would  be  no  need  of  a 
dividend  of  any  kind  to  make  corporate 
income  stockholders'  income.  Surely  it  is 
for  the  lawyer  rather  than  for  the  econo- 
mist to  decide  whether  the  fact  that  the 
corporation  parts  with  nothing  when  it 
gives  the  stockholder  a  s\Tiibol  of  his  past 
gain,  is  or  is  not  to  prevent  such  a  s\Tnbol 
from  being  income  to  the  stockholder. 

Ill 

This  gives  us  the  necessar)'  background 
for  a  review  of  the  del^ate  between  Mr. 
Justice  Brandeis  and  Mr.  Justice  Pitney  in 
Eisner  v.  Macomher.  Only  brief  mention 
need  be  made  of  that  part  of  the  quarrel 
which  was  considered  in  the  last  issue. 
Mr.  Justice  Brandeis  sought  somewhat  in- 
directly to  look  at  the  tax  on  stock  divi- 
dends as  a  way  of  getting  at  a  stockholder'.^ 
intere,st  in  corporate  earnings,  not  as  the 
earnings  accrued,  but  after  they  had  ac- 
crued and  when  they  were  in  effect  distrib- 
uted by  a  stock  dividend.  But,  as  Mr. 
Justice  Pitney  points  out.   the   stock  divi- 


dend stands  for  actual  gain  to  the  stock- 
holder only  to  the  extent  that  he  had  held 
his  stock  while  the  corporation  was  reaping 
the  profits  later  capitalized  by  the  dividend. 
Mr.  Justice  Brandeis  has  no  answer  to 
this,  except  to  say  that  the  hardship  was 
somewhat  mitigated  by  the  fact  that  Con- 
gress limited  the  assessment  to  the  fruits 
of  corporate  accumulations  since  March  1, 
1913.  "Thereby  stockholders  were  given 
notice  that  their  share  also  in  undistributed 
profits  accumulating  thereafter  was  at  some 
time  to  be  taxed."  This  notice  was  not 
given  until  September  8,  1916.  Its  only 
material  influence  would  be  to  depress 
somewhat  the  price  that  stockholders 
would  otherwise  pay  for  stock  in  corpora- 
tions having  a  surplus  susceptible  of  being 
later  "  in  effect  distributed  by  a  stock  divi- 
dend." It  warns  future  purchasers  of 
.>^tock  that  what  they  must  part  with  capital 
to  get  may  later  be  taxed  to  them  as  in- 
come if  the  corporation  turns  surplus  into 
capital.  They  are  still  to  be  taxed  on 
stock  dividends  irrespective  of  any  gain 
accruing  to  them  therefrom.  Though  the 
assessment  excludes  the  contribution  of 
corporate  surplus  accumulated  before  March 
1,  1913.  it  does  not  exclude  the  fruits  of 
surplus  accumulated  between  that  time  and 
the  date  when  the  stockholder  buys  his 
parent  stock.  There  may  for  a  time  be 
some  mercy  in  calling  a  halt  at  March  1, 
1913;  but  this  will  be  increasingly  fanciful 
as  the  years  go  by  and  1913  recedes  far- 
ther and  farther  from  the  present. 

In  justice  to  Mr.  Justice  Brandeis,  it 
should  be  pointed  out  tliat  the  analysis  just 
summarized  was  preceded  by  the  statement : 

"  The  equivalency  of  all  dividends  representing 
profits,  whether  paid  in  cash  or  in  stock,  is  so 
complete  that  serious  question  of  the  taxabilit}^  of 
stock  dividends  would  probably  never  have  been 
made  if  Congress  had  undertaken  to  tax  only 
those  dividends  which  represented  profits  earned 
during  the  year  in  which  the  dividend  was  paid 
or  in  the  jear  preceding." 

Cash  dividends,  though  paid  from  cor- 
porate accumulations  of  long  standing,  are 
held  taxable  to  the  stockholder  as  income.^"' 
This  tax  neglects  the  element  of  gain  to 
the  stockholder  as  much  as  does  the  tax  on 
stock  dividends.  Yet  the  hardship  was 
not  given  recognition  by  the  Supreme  Court. 
Congress  has  diminished  the  possibility  of 
serious  hardship  by  letting  dividends  from 

15  Lynch  v.  Hornby.  247  L^.  S.  339. 
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accumulations  back  of  March  1,  1913,  go 
free.  This  exempted  over  eighteen  per  cent 
of  Mrs.  Macomber's  stock  dividend  in  the 
case  before  the  court.  Even  if  stock  divi- 
dends are  apt  to  come  from  more  antique 
corp^orate  accumulations  than  are  cash  divi- 
dends, ordinary  or  extraordinary,  the  re- 
spect for  old  age  shown  by  the  Act  of  1916 
makes  the  tax  on  stock  dividends  no  more, 
and  perhaps  less,  unkind  than  the  tax  sus- 
tained in  Lynch  v.  Hornby. 

This  brings  us  to  Mr.  justice  Brandeis' 
major  position.  He  plants  himself  firmly 
on  Lynch  v.  Hornby  and  Peabody  v.  Eis- 
ner, holding  dividends  in  cash  or  other 
assets  of  a  corporation  taxable  as  income 
to  the  stockholder  at  their  full  value,  with- 
out regard  to  the  amount  of  economic  gain 
which  thev  represent.  He  insists  that  the 
stock  dividend  is  in  all  substance  similar  to 
the  dividend  in  cash  or  property.  He  opens 
his  dissent  by  saying : 

"  Financiers,  with  the  aid  of  la\v3'ers,  devised 
long  ago  two  different  methods  by  which  a  cor- 
portion  can,  without  increasing  its  indebtedness, 
keep  for  corporate  purposes  accumulated  profits, 
and  yet,  in  effect,  distribute  these  profits  among 
its  stockholders." 

One  of  these  methods  is  to  shift  surplus  as 
a  bookkeeping  item  to  capital,  and  to  issue 
new  shares  of  paid-up  stock  to  the  stock- 
holders. The  other  is  to  increase  the  cap- 
ital stock,  offer  the  new  shares  to  stock- 
holders at  less  than  they  are  worth  and 
distribute  cash  dividends  to  the  amount  of 
the  price  of  the  new  shares.  The  stock- 
holder either  uses  his  cash  dividend  to  buy 
new  stock,  or  keeps  it  and  sells  his  right  to 
subscribe  to  the  new  stock.  These  two 
methods,  .sa\'s  Mr.  Justice  Brandeis,  have 
long  been  recognized  equivalents.  The 
name  "  stock  dividend "  has  commonly 
been  criven  to  both.  It  is  conceded  that  the 
complicated  method  renders  the  stockholder 
taxable  on  the  cash  dividend  as  income, 
though  he  endorses  his  check  and  sends  it 
to  the  corporation  in  payment  for  new 
shares  of  stock.  Why  should  a  different 
result  flow,  from  the  simple  and  direct 
method  by  which  the  corporation  in  effect 
acts  as  agent  for  the  stockholder  to  use 
the  amount  due  him  to  pav  for  the  new 
stock? 

Mr.  Justice  Pitney  does  not  succeed  in 
defacing  Mr.  Justice  Brandeis'  picture  of 
the  substantial  similarity  of  these  two 
methods  of  cutting  melons.     He  points  out 


that  the  shareholder,  unless  he  has  other 
resources,  must  sell  a  stock  dividend  to  get 
the  wherewithal  to  pay  a  tax,  and  says : 

"  Nothing  could  fnore  clearly  show  that  to  tax  a 
stock  dividend  is  to  ta.\  a  capital  increase,  and 
not  income,  than  this  demonstration  that  in  the 
nature  of  things  it  requires  conversion  of  capital 
in  order  to  pay  the  tax." 

This,  however,  is  equally  true  of  the  divi- 
dend in  stock  of  another  corporation,  held 
taxable  as  income  in  Peabody  v.  Eisner. '^^ 
But,  says  Mr.  Justice  Pitney,  if  the  stock- 
holder turns  a  stock  dividend  into  cash,  his 
part  in  the  control  of  the  company  is 
diminished.  In  answer  Mr.  Justice  Bran- 
deis asserts  that  "  neither  maintenance  nor 
change  in  the  proportionate  ownership  of  a 
stockholder  in  a  corporation  has  any  bear- 
ing upon  the  question  here  involved."  He 
fails  to  say  in  support  of  this,  as  he  well 
might,  that  the  use  by  a  stockholder  of  an 
extraordinary  cash  dividend  for  other  pur- 
poses than  taking  his  proportion  of  the  in- 
creased stock  operates  to  diminish  his  part 
in  the  control  of  the  company.  Moreover, 
this  loss  of  proportionate  control  by  part- 
ing with  a  stock  dividend  does  not  save  the 
remainderman  from  vielding  the  stock  divi- 
dend  to  the  life  tenant  in  those  states 
which  give  the  life  tenant  stock  dividends 
from  corporate  earnings  subsequent  to  the 
creation  of  the  trust.  Mr.  Justice  Pitney 
does  not,  and  can  not,  distinguish  stock 
dividends  substantially  from  other  divi- 
dends held  taxable,  either  on  the  ground 
that  they  are  not  cash  or  that  their  real- 
ization in  cash  disturbs  the  proportionate 
interest  of  the  stockholder  in  the  corpora- 
tion. 

The  distinction  on  which  Mr.  Justice 
Pitney  places  his  main  reliance  is  that  a 
stock  dividend,  unlike  a  cash  dividend  or  a 
dividend  in  property,  takes  nothing  from 
the  assets  of  the  corporation.  Defining  in- 
come from  property  as  "  gain  derived  from 
capital."  he  says : 

"Here  we  have  the  essential  matter r  not  a  gain 
accruing  to  capital,  not  a  growth  or  increment  of 
value  /;/  the  investment;  but  a  gain,  a  profit, 
something  of  exchangeable  value  proceeding  from 
the  property,  severed  from  the  capital  however 
invested  or  emploj-ed,  and  coming  in.  being  'de- 
rived', that  is,  received  or  draivn  by  the  recipient 
fthe  taxpayer)  for  his  separate  use,  benefit  and 
disposal — tliat  is  income  derived  from  property. 
Nothing  else  answers  this  description." 

I*'  Note  14.  supra. 
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The  italics  are  Mr.  Justice  Pitney's.  He 
then  emulates  Mr.  Justice  Braiideis'  fond- 
ness for  substantial  similarities,  and  com- 
pares the  situation  of  a  stockholder  who 
has  received  a  stock  dividend  with  one  who 
has  not.  The  comparison  is  between  a 
corporation  that  keeps  its  accumulations 
on  its  book?  as  surplus  and  one  that  trans- 
fers them  to  capital  and  issues  stock  divi- 
dends. In  the  former  case  the  stockholder 
gets  none  of  the  assets.  He  has  only  an 
enhancement  in  the  value  of  his  stock  in- 
terest in  the  corporation.  It  is  not  dis- 
puted that  he  has  not  received  taxable  in- 
come. In  the  latter  case,  likewise,  the 
stockholder  gets  none  of  the  corporate 
assets.  He  has  only  an  enhancement  in 
the  value  of  his  stock  interest  in  the  cor- 
poration. The  only  diilerence  between  the 
two  cases  is  that  in  the  former  the  value 
of  the  enhancement  is  distributed  among 
the  original  shares  of  stock;  in  the  latter, 
the  original  shares  lose  their  respective  en- 
hancements which  are  now  expressed  in 
the  new  shares.  "  The  new  certificates 
simply  increase  the  number  of  the  shares, 
with  consequent  dilution  of  the  value  of 
each  share."  The  corporate  bookkeeping 
by  which  surplus  becomes  capital  and  new 
shares  are  issued  "  affects  only  the  fonn, 
not  the  essence  of  the  '  liability '  acknowl- 
edged by  the  corporation  to  its  own  share- 
holders." 

This  is  a  hard  nut  for  Mr.  Justice  Bran- 
deis  to  crack.  He  nowhere  directly  re- 
futes or  punctures  this  adduced  similarity 
in  substance  between  the  issue  of  a  stock 
dividend  and  the  issue  of  no  dividend.  He 
can't.  What  he  does  is  to  suppose  a  dis- 
tribution by  the  corporation  of  its  own 
bonds  or  preferred  stock,  or  of  common 
stock,  issued  to  sell  to  the  public  and  then 
withdrawn  from  the  market  and  given  to 
stockholders  instead  of  the  cash  dividend 
originally  designed  for  them.  He  then 
assumes  that  dividends  in  such  stock  or 
bonds  would  be  taxable  income,  although 
such  a  dividend  does  not  result  in  any 
.segregation  of  assets  for  the  stockholder. 
Hence,  segregation  of  assets  is  not  essen- 
tial. But  the  initial  assumption  of  a  con- 
cession that  dividends  in  such  stock  or 
bonds  would  be  taxable  income  is  made  by 
Mr.  Justice  Brandeis  without  any  warrant 
in  the  opinion  of  the  majority.  Such  a 
dividend,  like  a  stock  dividend,  can  as  truly 
be  said  to  affect  "  only  the  form,  not  the 


essence  of  the  '  liability  '  acknowledged  by 
the  corporation  to  its  own  shareholders."^ 
There  has  been  no  payment,  no  receipt,  of 
corporate  assets.  This  assumed  concession 
flies  in  the  face  of  Mr.  Justice  Pitney's 
insistence  to  the  contrary  when  he  says: 

"  The  essential  and  controlling  fact  is  that  the 
stockholder  has  received  nothing  out  of  the  com- 
pany's assets  for  his  separate  use  and  benefit ;  on 
the  contrary,  every  dollar  of  his  original  invest- 
ment, together  with  whatever  accretions  and 
accumulations  have  resulted  from  the  employment 
of  his  money  and  that  of  the  other  stockholders 
in  the  business  of  the  company,  still  remain  the 
property  of  the  company,  and  subject  to  business 
risks  which  may  result  in  wiping  out  the  entire 
investment.  Having  regard  to  the  very  truth  of 
the  matter,  to  substance  and  not  to  form,  he  has 
received  nothing  that  answers  the  definition  of 
income  within  the  meaning  of  the  Sixteenth 
Amendment." 

IV 

So  we  come  to  a  perfect  impasse.  Mr. 
Justice  Brandeis  is  correct  in  saying  that 
a  stock  dividend  is  substantially  like  other 
dividends  held  to  be  taxable  income.  Mr. 
Justice  Pitney  is  correct  in  saying  that  a 
stock  dividend  is  substantially  like  no  divi- 
dend, when  concededly  there  is  no  taxable 
income.  Neither  successfully  dislodges  the 
other  from  his  substantial  similarity.  So 
it  goes  with  argument  by  analogy.  Get  the 
other  man  to  accept  your  initial  datum  as 
worthy  of  all  acceptation,  and  you  have 
him.  But  he  can  get  you  in  the  same  way 
by  inducing  you  to  plant  yourself  on  a 
datum  that  he  may  choose.  That  is  why 
so  much  argument  reduces  itself  to  com- 
peting reiteration  of  the  exclusive  validity 
of  different  starting  points.  For  those  who 
think  of  debating  as  a  sport,  this  is  cheer- 
ing. It  is  an  assurance  that  the  game  is 
not  in  danger  of  desuetude  because  all  dis- 
putes are  likely  to  be  settled.  But  to  those 
who  are  seeking  a  safe  and  sane  settlement 
of  particular  issues,  an  impasse  produced 
I>y  argument  from  analogy  is  annoying.  It 
leaves  you  still  in  the  air.  That  is  where 
we  are  left  by  the  arguments  of  Mr.  Jus- 
tice Brandeis  and  of  Mr.  Justice  Pitney 
which  we  have  thus  far  been  /considering. 
How,  then,  shall  we  get  back  to  earth? 

Let  us  try  going  back  of  the  substantial 
similarities  of  each  justice  and  looking  for 
other  substances  behind  both.  Mr.  Justice 
Pitney  starts  with  a  situation  where  the 
stockholder  has  received  nothing,  but  may 
have  enjoyed  a  gain,  Mr.  Justice  Brandeis 
looks  to   cases  where  the  stockholder  has 
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received  something  that  in  whole  or  in  part 
is  not  a  gain.  Which  is  the  more  substan- 
tial requisite  in  the  conception  of  income 
from  capital ;  gain  or  its  separation  and 
receipt?  Obviously,  it  is  gain.  The  rates 
imposed  in  income  taxes  are  commonly 
higher  than  the  annual  rate  of  income 
return  on  capital.  A  tifty  per  cent  rate 
on  income  normally  is  equivalent  to  a  three 
per  cent  rate  on  capital.  If  you  include 
in  income  what  is  in  substance  nothing 
•but  a  return  of  capital  and  not  a  gain 
from  capital,  you  turn  what  professes  to  be 
a  three  per  cent  tax  on  capital  into  a  fifty 
per  cent  tax.  Pretending  to  deliver  a  light 
blow,  you  land  what  if  once  repeated  is  a 
knockout.  If  changes  in  the  form  of  cap- 
ital assets  may  be  taxed  as  income,  a  few 
shifts  in  a  year  might  make  a  man  liable 
to  a  levy  larger  than  all  he  is  worth. 
Plainly,  therefore,  it  takes  a  very  good 
reason  to  justify  taxing  a  man  on  putative 
income  w'hen  he  has  enjoyed  no  gain.  In 
order  to  prevent  this,  a  court  may  very 
well  be  as  formal  and  technical  as  it  pleases. 
If  for  any  reason  it  has  precluded  itself 
from  relying  solely  on  the  fact  that  the 
stockholder  has  enjoyed  no  gain,  it  may 
■still  clutch  at  the  straw  that  the  transaction 
does  not  satisfy  the  requirement  of  separa- 
tion and  receipt.  It  may  tighten  or  relax 
its  conception  of  separation  and  receipt  as 
it  has  to  deal  with  the  absence  or  the  pres- 
ence of  gain. 

With  this  in  mind,  let  us  look  at  Mr. 
Justice  Brandeis'  justification  for  his  as- 
sertion that  "  clearly  segregation  of  assets 
in  a  physical  sense  is  not  an  essential  of 
income."  In  support  of  this  he  says : 
"  The  year's  gains  of  a  partner  is  taxable 
as  income,  although  there,  likewise,  no 
segregation  of  his  share  in  the  gains  from 
that  of  his  partners  is  had."  But  the  part- 
ner is  taxed  as  the  recipient  of  income  only 
on  his  actual  gain,  and  the  partnership  is 
not  separately  taxed.  So  the  court  may 
very  well  regard  receipt  by  the  partnership 
as  a  satisfactory  substitute  for  receipt  bv 
the  partners.  The  stock-dividend  tax  did 
not  look  at  receipt  by  the  corporation  as 
receipt  by  the  stockholder.  It  predicated 
receipt  on  the  acquisition  of  the  stock  divi- 
dend, even  though  the  dividend  represented 
no  gain. 

When  w-e  look  at  the  cases  in  which  the 
receipt  of  a  stock  dividend  has  been  held 
to  be  the  receipt  of  income  which  goes  to  a 


life  tenaiat  rather  than  to  the  remainderman 
of  a  trust  estate,  we  find  that  the  stock 
dividend  satisfies  the  requirement  of  re- 
ceipt only  to  the  extent  that  it  represents  a 
gain  to  the  estate.  Mr.  Justice  Brandeis  is 
somewhat  misleading  when  in  reference  to 
Mrs.  Macomber's  stock  dividend  he  says: 

"  Such  a  stock  dividend  is  income  as  distinguished 
from  capital  both  under  the  law  of  New  York 
and  under  the  law  of  California;  because  in  both 
States  every  dividend  representing  profits  is 
deemed  to  be  income  whether  paid  in  cash  or  in 
stock." 

The  cases  which  he  cites  make  the  stock 
dividend  income  as  distinguished  from  cap- 
ital only  to  the  extent  that  it  represents 
profits  to  the  recipient,  not  to  the  extent 
that  it  represents  profits  to  the  corporation. 
Mr.  Justice  Brandeis  makes  this  clear 
enough  elsewhere  in  his  opinion,  but  he 
might  well  have  been  more  specific  here. 
His  statement  would  do  if  Mrs.  Macomber 
was  under  the  statute  liable  only  to  the 
extent  that  the  stock  dividend  represented 
profits  to  her.  Neither  the  majority  nor 
the  minority  opinion  tells  when  she  bought 
her  stock.  Mr.  Justice  Brandeis  is  content 
with  the  statement  that  she  "  was,  in  the 
year  1916,  a  stockholder."  Therefore  when 
he  speaks  of  "  such  a  dividend  "  being  in- 
come under  the  laws  of  New  York  and  of 
California,  his  words  are  open  to  the  con- 
struction that  a  stock  dividend  from  assets 
accumulated  by  the  corj)oration  before  the 
recipient  acquired  his  parent  stock  is  in- 
come in  New  York  and  California.  This, 
indeed,  is  the  only  construction  that  would 
be  of  genuine  service  to  his  contention. 
But  it  is  a  construction  not  warranted  by 
the  facts  and  the  law. 

We  see,  then,  that  the  premise  on  which 
Mr.  Justice  Brandeis  bases  his  dissent  is 
one  of  legal  income  which  is  not  economic 
income :  receipt  without  corresponding 
gain.  Lynch  v.  Hornby  and  Peabody  v. 
Eisner  are  shocking  to  sul)stantial  concep- 
tions of  income.  Without  doubt  it  is  con- 
venient and  often  it  may  be  necessarv  to 
forget  that  the  corporation  is  only  a 
method  by  which  individuals  pool  their  in- 
terests, and  to  hold  that  w^hen  a  corpora- 
tion turns  over  something  to  a  stockholder 
he  must  be  treated  as  though  he  gains  all 
that  he  gets.  Nevertheless  this  is  not  the 
substantial  fact.  Any  conception  of  income 
that  professes  to  be  grounded  on  considera- 
tions of  substance  should  look  to  the  sub- 
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stance  of  the  major,  as  well  as  of  the 
minor,  premise.  This,  Mr.  Justice  Brandeis 
fails  to  do.  He  takes  Lynch  v.  Hornby 
and  Peahody  v.  Eisiier  a^  standing  for 
complete  and  universal  absolution  of  the 
sin  of  absence  of  gain  in  any  and  every 
conception  of  income.  This  stretches  them 
beyond  their  facts.  It  does  not  follow  that 
because  the  Supreme  Court  winked  at  vice 
under  special  and  peculiar  circumstances, 
it  must  close  its  eyes  to  the  same  wicked- 
ness wherever  it  occurs.  If  the  logic  of  the 
Stock  Dividend  Case  brings  us  to  a  choice 
between  the  premises  of  the  minority  and 
those  of  the  majority,  we  find  strong  sub- 
stantial reasons  for  refusing  to  accept  as 
controlling  the  analogy  on  which  the 
minority  rely. 

On  the  other  hand,  the  premise  of  the 
majority  is  not  wholly  apposite  to  the  issue 
in  the  Stock  Dividend  Case.  A  situation 
where  there  is  no  dividend  of  any  kind  is 
not  the  same  as  one  in  which  there  is  a 
dividend.  Gain  alone  may  not  yield  legal 
income,  and  yet  gain  plus  a  stock  dividend 
may  fulfill  all  reasonable  requirements. 
The  majority  stand  on  firm  ground  of  sub- 
stance when  they  hold  that  a  stock  dividend 
without  resulting  gain  is  not  income.  But 
they  might  well  have  stopped  here.  They 
put  an  exceedingly  strict  interpretation  on 
the  word  "  incomes "  in  a  constitutional 
amendment  when  they  make  it  exclude 
actual  gain  coming  to  hand  in  the  conven- 
ient form  of  a  stock  dividend.  True,  the 
rule  of  the  United  States  Supreme  Court  is 
that  every  stock  dividend  goes  to  the  re- 
mainderman as  capital  even  though  it  rep- 
resents a  gain  to  the  estate  subsequent  to 
its  creation.  But  this  is  also  the  rule  in 
Massachusetts.  Yet  the  Massachusetts 
court  did  not  deem  it  controlling  on  the 
question  whether  a  stock  dividend  is  tax- 
able as  income  to  the  recipient.  The  ma- 
jority of  the  Supreme  Court  seem  over- 
technical  when  they  plant  themselves  so 
doggedly  on  the  position  that  no  part  of 
a  stock  dividend  satisfies  the  meaning  of 
"  income ",  in  the  Sixteenth  Amendment, 
because  no  part  of  it  is  a  transfer  of  a.ssets 
from  the  corporation  to  the  stockholder. 
To  the  extent  that  the  stock  dividend  rep- 
resents actual  gain,  the  Supreme  Court 
should  have  been  satisfied  with  the  new 
stock  issue  as  a  suflBcient  receipt  or  segre- 
gation. Whether  this  should  have  resulted 
in  a  different  disposition  of  Eisner  v.  Ma- 


comber  is  a  minor  matter.  Since  Congress 
dealt  with  stock  dividends  as  indivisible, 
the  court  cannot  be  greatly  criticized  for 
letting  the  particular  tax  before  it  stand 
or  fall  as  a  whole.  Yet  in  a  suit  to  re- 
cover back  a  tax  paid,  it  was  possible  for 
the  court  to  make  a  separation  even  though 
the  statute  failed  to  do  so.  At  any  rate  it 
should  have  left  open  the  question  whether 
stock  dividends  may  be  taxed  as  income  to 
the  extent  that  they  represent  actual  gain, 
even  if  it  refrained  from  answering  the 
question  in  the  affirmative. 

V 

This  position  seems  sufficiently  tenable 
to  be  brought  specifically  before  the  court 
in  case  Congress  deems  it  desirable  to  try 
to  include  in  income  the  actual  gain  repre- 
sented by  a  stock  dividend.  It  ought  to  be 
urged  by  the  Government  in  any  future  liti- 
gation over  the  question  whether  "  rights  " 
to  subscribe  for  new  stock  are  taxable  in- 
come. If  the  "  rights  "  are  sold  for  cash, 
the  cash  is  certainly  income  to  the  extent 
that  it  is  a  gain  to  the  seller.  If  the 
"  rights  "  are  availed  of  as  part  payment 
for  purchase  of  new  stock,  the  same  result 
should  clearly  follow.^'  Indeed,  the 
"  right  "  may  well  be  regarded  as  the  equiv- 
alent of  cash  even  though  the  stock  divi- 
dend is  not.  It  is  an  obligation  of  the 
corporation  to  accept  it  in  lieu  of  cash  for 
the  purchase  of  new  stock  either  by  the 
original  obligee  or  by  a  transferee.  Rights 
to  subscribe  for  new  stock  at  less  than  its 
market  value  are  much  more  apt  to  repre- 
sent actual  gain  to  most  stockholders  than 
is  an  extraordinary  cash  dividend  equal  to 
the  price  of  the  new  shares  offered  at  the 
same  time.  If  the  Supreme  Court,  as  in 
Lynch  v.  Hornby,  can  disregard  the  fact 
that  such  a  cash  dividend  is  apt  to  bring 
to  many  recipients  less  gain  than  its 
market  value,  it  can  as  readily  refrain 
from  close  scrutiny  of  the  gain  element  in 
the  acquisition  of  rights  to  suliscribe  for 
new  shares.  Such  rights  have  in  common 
with  the  stock  dividend  the  fact  that  they 
are  not  in  themselves  a  transfer  of  assets 
from  the  corporation.  But  they  differ  in 
that  they  are  devised  for  use  as  a  medium 
of   exchange  and    an  instriunent   of   pur- 

'^  See  Stone  et  al.  v.  Tax  Commissioner  (Mass.), 
126  N.  E.  373,  holding  that  profit  made  by  ex- 
changing stock  of  two  corporations  is  taxable  as 
income. 
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chasing  power  and  are  not  merely  a  sign 
of  a  recataloguing  of  a  stockholder's  exist- 
ing interest  in  the  corporation. 

In  some  quarters  the  effect  of  the  Stock 
'  Dividend  Decision  on  the  fiscal  policy  of 
the  Government  appears  to  have  been  ex- 
aggerated. Mr.  Justice  Pitney  points  out 
that  a  profit  realized  from  the  sale  of  a 
stock  dividend  is  income,  "  and  so  far  as 
it  may  have  arisen  since  the  Sixteenth 
Amendment  is  taxable  by  Congress  without 
apportionment."  The  same  must  be  true 
of  a  profit  realized  from  the  sale  of  shares 
purchased  by  the  stockholder.  To  deter- 
mine whether  the  sale  of  any  stock  results 
in  a  profit  accruing  since  March  1,  1913, 
the  value  of  the  stockholder's  interest  in 
the  corporation  at  that  date  or  at  the  later 
date  or  dates  when  he  acquired  his  stock 
must  first  be  determined.  The  difference 
between  this  and  the  total  value  of  his  in- 
terest in  the  corporation  at  the  time  he 
disposes  of  a  part  thereof  represents  the 
gain  which  he  has  enjoyed.  By  a  sale  of 
any  stock  he  realizes  such  part  of  that  gain 
as  the  number  of  shares  sold  bears  to  the 
total  number  of  shares  which  he  owns  at 
that  time.^*  The  eft'ect,  then,  of  the  Stock 
Dividend  Decision  is  to  postpone  the 
clutch  of  the  income  tax  until  the  stock- 
holder sells  some  of  his  stock.  Some  pretty 
questions  may  be  raised  as  to  the  rates 
which  can  be  applied  at  time  of  sale. 
Must  they  be  the  rates  in  force  for  the 
year  when  the  sale  occurs,  or  may  they  be 
the  rates  in  force  when  the  stock  dividend 
was    acquired     or    when    the    corporation 

18  The  present  Treasury  Regulations  (Article 
39)  allow  each  separate  certificate  to  be  treated 
as  separate  property  where  its  identity  can  be 
followed  through  purchases  and  sales.  Where 
that  is  not  possible,  any  sale  of  stock  shall  be 
regarded  as  a  sale  of  the  earliest  purchased.  Mr. 
Montgomery,  however,  thinks  the  theory  of  the 
regulation  wrong  and  says  that  "  when  different 
purchases  of  the  same  issue  of  stock  are  made 
the  actual  result  is  an  average  cost."  {Income 
Tax  Procedure,  igzo,  page  364.)  Dealers  in 
securities  are  allowed  to  pursue  the  inventory 
method.  {Ibid.,  page  305.)  It  can  hardly  be 
doubted  that  Congress  might  prescribe  the  use  of 
the  average  method,  if  it  chooses.  Clearly  Mr. 
Justice  Brandeis  is  unduly  despondent  when  he 
says  that,  as  a  result  of  the  decision  of  the  major- 
ity, stockholders  "  so  far  as  their  profits  are  rep- 
resented by  stock  di^adends  .  .  .  will  pay  these 
taxes  not  upon  their  income  but  only  upon  the 
income  of  their  income."  This  is  true  only  of 
stockholders  who  never  part  with  their  stock 
dividends  or  any  of  their  parent  stock. 


acctmiulated  the  profits  from  which  the 
dividend  issued?  Can  any  former  rate  be 
used  when  the  stockholder  sells  some  of 
his  original  stock  and  retains  his  stock 
dividend?  Unless  these  questions  can  be 
answered  in  the  affirmative,  recipients  of 
stock  dividends  may  gain  some  material 
permanent  advantages  from  Eisner  v.  Ma- 
comber. 

It  seems  clear,  however,  that  Congress 
has  full  power  to  remedy  the  situation 
prospectively.  It  can  hardly  be  doubted 
that  a  tax  on  the  issue  of  a  stock  dividend 
would  be  an  indirect  tax,^"  and  that  the 
amount  of  the  tax  might  be  made  so  oner- 
ous -"^  that  corporations  would  prefer  to 
increase  their  capitalization  by  issuing  ex- 
traordinary cash  dividends  coupled  with 
rights  to  subscribe  for  new  shares.  Then 
the  stockholder  would  be  taxable  on  his 
cash  dividend  under  Lynch  v,  Hornby. 
To  induce  distribution  among  stockholders 
the  corporation  might  be  subjected  to  a 
specially  high  excise  on  that  part  of  its  an- 
nual earnings  which  are  not  distributed.-^ 
It  is  to  be  noted  also  that  Mr.  Justice  Pit- 
ney is  careful  to  say  that  he  is  "considering 
the  taxability  of  bona  fide  stock  dividends 
only."  Thus  he  implies  that  the  court 
will  be  astute  to  discover  methods  of  cor- 
porate financing  which  by  some  roundabout 
process  may  result  in  an  actual  distribution 
of  cash  or  property  of  the  corporation. 
And  there  is  nothing  in  the  majority  opin- 
ion that  necessarily  casts  any  doubt  on  the 
validity  of  Section  220  of  the  Act  of  1918 
which  disregards  the  corporation  and  taxes 
the  stockholder  on  his  share  of  corporate 
earnings,  whenever  the  corporation  is 
deemed  to  accumulate  its  earnings  for  the 
primary  purpose  of  shielding  its  stock- 
holders from  surtaxes.--  All  in  all,  it 
seems  that  the  Government  can  still  devise 
means   which  will   prevent  the   escape  of 

19  See  Thomas  v.  United  States,  192  U.  S.  363, 
holding  a  stamp  tax  on  an  agreement  to  sell  cor- 
porate stock  to  be  an  indirect  tax. 

20  McCray  v.  United  States,  195  U.  S.  27. 

21  For  a  general  discussion  of  the  power  of 
Congress  to  levy  excise  taxes,  see  A.  A.  Ballan- 
tine,  "  Some  Constitutional  Aspects  of  the  Excess 
Profits  Tax  ",  29  Yale  Law  Journal,  625  (April, 
1920). 

22  For  a  consideration  of  the  pros  and  contras 
of  this  contention,  see  the  article  on  "  The  Stock 
Dividend  Decision  and  the  Corporate  Nonen- 
tity" in  this  Bulletin  for  April,  1920  (volume 
5,  number  7,  page  201). 
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any  genuine  stockholder's  income  from 
federal  taxation.  In  so  far  as  these  devices 
force  a  distribution  in  cash,  the  Govern- 
ment can  tax  stockholders  on  receipts  with- 
out inquiring  into  the  extent  to  which  such 
receipts  represent  actual  gain. 

As  to  the  states,  Eisner  v.  Ma  comber 
appears  to  leave  them  free  to  include  stock 
dividends  in  what  they  may  call  an  income 
tax.  While  the  Supreme  Court  explicitly 
disagrees  with  the  reasoning  of  the  Massa- 
chusetts court  in  Tax  Commisnoner  v. 
Putnam,-^  which  held  stock  dividends  tax- 
able as  income  under  the  Massachusetts 
constitutional  amendment,  there  is  no  hint 
that  this  judgment  is  reviewable  by  the 
Supreme  Court.  On  the  contrary,  Mr. 
Justice  Pitney  says  that  "  the  Massachu- 
setts court  w-as  not  under  an  obligation, 
like  the  one  which  binds  us,  of  applying  a 
constitutional  amendment  in  the  light  of 
other  constitutional  provisions  that  stand 
in  the  way  of  extending  it  by  construc- 
tion." If,  as  reported,  the  New  York 
comptroller  has  ruled  that  Eisner  v.  Ma- 
comber  operates  to  exclude  stock  dividends 
from  the  New  York  income  tax,  he  seems 
to  have  been  guilty  of  considerable  pre- 
sumption. The  fact  that  the  New  York 
law  adopts  the  interpretation  of  income 
contained  in  the  federal  law  is  not  mate- 
rial, for  there  is  no  doubt  that  the  federal 
law  defined  income  so  as  to  include  stock 
dividends.  The  clauses  of  the  Federal 
Constitution  which  this  definition  was  held 
to  offend  do  not  limit  the  taxing  powers 
of  the  states.  The  only  protection  which 
recipients  of  stock  dividends  could  find  in 
the  Federal  Constitution  against  state  in- 
come taxation  must  be  extracted  from  the 

23  227  Mass.  522. 


due-process  and  equal-protection  clauses  of 
the  Fourteenth  Amendment,  There  are  no 
decisions  of  the  Supreme  Court  which 
proffer  hope  that  these  clauses  would  prove 
a  shield. 

VI 

In  closing,  it  should  be  pointed  out  that 
the  flaws  in  Mr.  Justice  Brandeis'  analysis 
do  not  militate  against  the  validity  of  the 
grounds  relied  on  by  Mr.  Justice  Holmes 
in  his  separate  dissent.  He  recognized 
fully  that  "  on  sound  principles  the  stock 
dividend  was  not  income."  But  he  thought 
that  the  court  was  not  authorized  to  restrict 
the  meaning  of  "  incomes "  in  the  Six- 
teenth Amendment  to  that  which  on  sound 
principles  is  such.  He  thought  also  that 
the  Amendment  was  designed  to  do  away 
with  nice  questions  as  to  what  are  direct 
taxes.  If  we  accept  as  the  standard  of 
construction  and  interpretation  "  the  gen- 
eral run  of  thought  in  the  community," 
Mr.  Justice  Holmes  is  prettv  certainly 
right.-'  As  already  pointed  out,  his  line 
of  approach  to  the  constitutional  issue  was 
distinctly  political  in  character.  While  the 
political  element  in  the  constitutional  issue 
is  not  wholly  independent  from  the  legal 
and  economic  elements,  it  transcends  both. 
There  is  much  to  be  said  in  favor  of  the 
political  wisdom  of  Mr.  Justice  Holmes 
and  Mr.  Justice  Day,  even  though  we  are 
quite  certain  that  the  legal  and  economic 
argument  of  Mr.  Justice  Pitney  is  more 
meritorious  than  that  of  Mr.  Justice  Bran- 
deis. 

-■*  This  is  elaborated  somewhat  in  an  article 
entitled  "  Stock  Div-idends,  Direct  Taxes,  and  the 
Sixteenth  Amendment "  published  in  the  Colum- 
bia I.av.<  Review  for  May,  1020  (volume  20, 
page  — ). 


DECISIONS  AND  RULINGS 


EDITED  BY  A.  E.   HOLCOMB 


Louisi.^xA  Tax  System  Discussed — 
"Valuation",  "Value",  "Actual  Cash 
Value".  —  An  interpretation  of  the  com- 
plicated methods  of  taxation  existing  as  a 
result  of  recent  constitutional  and  statutory 
changes  in  Louisiana  is  to  be  found  in  a 
recent  decision.  Suit  was  brought  to  an- 
nul, in  whole  or  in  part,  an  assessment  on 


the  ground  that  it  violated  the  constitu- 
tional provision.  It  appeared  that  the 
property  in  question  had  been  assessed  by 
the  state  board  for  state  purposes  for  a 
sum  considerably  less  than  the  assessment 
made  by  the  local  authorities  for  local 
purposes.  Plaintiff  claimed  that  the  law 
contemplated   two   "  actual   cash   values " 
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of  the  same  property,  which  was  impos- 
sible and  that  as  the  lower  of  the  two 
assessments  exceeded  the  actual  cash  value, 
it  contravened  the  constitutional  provision 
prohibiting  such  excessive  assessment ; 
that  moreover,  as  that  local  assessment 
could  never  constitutionally  exceed  that 
made  by  the  state  board,  as  it  did  in  this 
case,  that  assessment  was  void  either  in 
whole  or  in  part.  The  situation  thus  in- 
volved an  interpretation  of  the  curiously 
complicated  statutory  and  constitutional 
provisions  established  in  Louisiana  at  the 
time. 

The  court,  in  sustaining  both  assess- 
ments, held  that  the  question  of  excessive 
assessment  was  eliminated  because  the  tax- 
payer had  made  no  objection  at  the  time 
required  by  the  statute,  his  reliance  being, 
as  above  stated,  solely  upon  illegality  of 
the  assessments.  They  held  that  this  con- 
tention arose  from  a  confusion  of  the  term 
"  actual  cash  value  "  as  used  in  the  statute 
with  the  term  "  valuation  "  also  used ;  that 
value  was  an  attribute  of  property  due  to 
use,  product  therefrom  or  sentimental  asso- 
ciation ;  that  "  actual  cash  value  "  was  the 
price  that  the  law  arbitrarily  assumed  the 
property  would  bring  if  sold  for  cash ; 
that  "  valuation  "  on  the  other  hand  was 
merely  an  estimate  which  the  assessors, 
either  state  or  local,  were  required  to  make 
of  the  "  actual  cash  value  ".  "  It  is  clear 
then,"  they  say,  "  that  neither  value  is  a 
determined  factor  like  the  length  of  a 
yardstick  or  the  weight  of  a  coin,"  and 
"  though  property  can  have  but  one  value 
at  one  and  the  same  time  .  .  .  which 
neither  the  assessor  nor  the  lawmakers  can 
fix  or  change  by  mere  declaration,  there 
may  be,  and  frequently  are,  as  many  esti- 
mates, or  valuations,  of  that  value  as  there 
are  individuals  who  are  called  upon  to  ex- 
press their  opinions  upon  the  subject." 

Hence  they  conclude  that  as  the  law  is 
not  to  be  so  construed  as  to  lead  to  an  ab- 
surdity or  impossibility,  it  "  does  not  con- 
template the  fixing  of  two  actual  cash 
values  upon  the  same  property  at  the  same 
time  but  does  contemplate  that  the  state 
board  shall  make  its  '  valuation '  of  the 
actual  cash  value  .  .  .  w^hich  may  be  dif- 
ferent from  the  valuation  to  be  made  by 
the  local  authorities  for  the  purposes  of 
local  taxation." 

We  must  refer  the  puzzled  reader  to  the 
full  opinion  for  explanation  of  the  court's 


meaning. — Soniat  v.  Board  of  Slate  Affairs^ 
83  So.  760. 

Tax  Commission's  Authority — Equal- 
ization—  Horizontal  Increase.  —  The 
state  tax  commission  idea,  the  cause  of 
improvements  in  assessment  work  and  par- 
ticularly the  Mississippi  Tax  Commission, 
have  gained  a  distinct  victory  through  a 
recent  decision  in  that  state. 

Acting  pursuant  to  the  tax  commission 
act,  the  Commission  ordered  certain  per- 
centages added  to  various  classes  of  prop- 
erty in  a  county  based  upon  its  examina- 
tion of  assessments  in  the  county  and  in  an 
effort  to  equalize  them  with  those  in  other 
counties.  The  county  authorities  refused 
to  make  the  increases  ordered,  setting  up 
among  other  reasons  that  to  do  so  would 
violate  both  the  constitution  and  statutory 
law  and  would  result  in  assessments  greatly 
in  excess  of  the  true  value  of  the  property. 

Thereupon  the  Attorney  General  insti- 
tuted mandamus  proceedings  to  compel 
compliance,  which  resulted  in  the  issuance 
of  a  writ.  Upon  failure  to  obey  the  same, 
contempt  proceedings  were  instituted  under 
Avhich  the  supervisors  were  adjudged  in 
contempt  and  sentenced  to  be  confined  in 
the  county  jail  until  they  should  comply 
fully  with  the  writ  and  in  addition  were 
fined. 

Upon  appeal  to  the  supreme  court,  the 
tax  commission  act  was  wholly  upheld  and 
the  respective  powers  of  the  tax  commis- 
sion and  the  county  supervisors  clearly  de- 
fined, the  former  being  empowered  to 
equalize  as  between  counties,  and  in  so 
doing  to  issue  orders,  which  are  absolutely 
binding  upon  the  supervisors,  to  accom- 
plish the  results  demanded ;  the  supervis- 
ors, on  the  other  hand,  are  given  full 
authority  to  equalize  and  adjust  values  as 
between  properties,  in  carrying  out  the  in- 
structions of  the  commission,  with  the  defi- 
nite requirement  that  if  such  instructions 
cannot  be  obeyed  through  such  adjustments, 
they  must  msLke  the  horizontal  increases  so 
as  to  accomplish  the  required  results. 

The  constitutional  provision  against  as- 
sessments at  greater  than  actual  value  is 
left  in  full  vigor  through  the  remedy  given 
any  taxpayer  aggrieved  by  the  action  of 
either  the  state  board  or  the  local  boards. 

The  result  of  this  decision  should  go  far 
towards  injecting  a  wholesome  regard  for 
the  tax  commission  law  which,  as  in  other 
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states,  has  here  been  subjected  to  no  little 
criticism  when  it  operated  to  disturb  long- 
standing methods  in  local  assessment. — 
Taylor  ct  al.  v.  State  of  Mississippi,  ex  rel. 
Collins,  Attorney  General,  83  So.  810. 

Tax  Commission  —  Equalization  — 
Notice  of  Horizontal  Increase  Un- 
necessary.— The  statutes  of  Ohio  author- 
ized the  state  tax  commission  in  equalizing 
assessments,  to  increase  or  decrease  the  as- 
sessments of  any  class  of  property  in  a 
county  by  a  given  percentage.  Complain- 
ant contested  an  assessment  which  had  been 
thus  increased,  claiming  the  action  invalid 
for  lack  of  notice.  The  court  held  that  no 
notice  was  necessary  where  in  the  exercise 
of  its  powers  of  equalization  the  commis- 
sion ordered  an  increase  affecting  an  entire 
class  of  property  within  a  county ;  the  fact 
that  the  statute  required  no  such  notice  did 
not  render  the  action  obnoxious  to  the  con- 
stitution ;  the  provision  for  appeal  from 
the  action  of  the  county  board  to  the  tax 
commission  and  to  the  courts  from  the 
action  of  the  latter  to  enjoin  the  collection 
of  illegal  taxes,  fulfilled  the  requirement 
of  due  process. — Hammond  v.  Winder,  126 
N.  E.  409. 

Franchise  Tax  —  "  Surplus  ".  —  The 
Missouri  Supreme  Court  has  recently  con- 
strued the  corporation  franchise  tax  law 
(L.  1917,  p.  217)  to  authorize  a  tax  meas- 
ured by  assets  as  contended  for  by  the 
.state  tax  commission  rather  than  by  assets 
less  indebtedness  as  was  contended  by  the 
plaintiff  corporation  to  be  the  meaning  of 
the  phrase  "  outstanding  capital  stock  and 
surplus  "  used  in  the  law  as  the  measure 
of  the  tax. 

This  unique  departure  from  the  hereto- 
fore universally  recognized  conception  of 
this  sort  of  franchise  tax  and  of  its  meas- 
ure and  the  apparent  disregard  of  the 
seemingly  obvious  meaning  of  "  surplus " 
merits  an  attempt  to  explain  the  court's 
reasoning. 

The  court  freely  grants  that  the  word 
"  surplus  "  as  construed  in  the  cases  cited 
by  counsel,  means  the  excess  of  assets  over 
debts  and  liabilities  (241  Fed.  332:  146 
N.  Y.  Supp.  646),  but  holds  that  in  each 
case  the  definition  is  made  with  respect  to 
the  circimistances  of  the  particular  case  in 
question  and  that  such  must  be  the  treat- 
ment in  this  case.      It   therefore  assumes 


that  the  legislature  intended  to  lay  a  tax 
not  as  a  property  tax,  but  as  a  franchise 
tax,  measured  by  property,  upon  not  only 
the  capital  stock  but  upon  any  surplus 
property  employed  in  the  state,  and  it 
reaches  this  construction  by  contemplating 
the  obvious  evasion  of  the  taxation  w^hich 
it  assumes  was  intended,  by  the  varying 
methods  of  financing  which  a  corporation 
might  select  for  use.  as  through  the  use  of 
borrowed  money. 

From  this  assumption  of  the  intent  of 
the  legislature,  the  court  reaches  a  unan- 
imous conclusion  that  the  word  "  surplus  " 
in  this  particular  statute  means  the  "  ex- 
cess of  assets  employed  in  the  business  over 
outstanding  capital  stock,  without  regard 
to  liabilities." 

The  reviewer  looks  upon  such  a  decision 
as  this  as  most  unfortvmate  in  that  it  tends 
to  destrov  one's  confidence  in  the  courts  in 
tax  cases'.  The  technical  word  "  surplus  ", 
often  used  in  corporate  taxation,  has  and 
can  have  but  one  meaning.  The  result  is 
the  virtual  imposition  of  an  additional 
property  tax  through  the  guise  of  a  fran- 
chise tax. — State  ex  rel.  Marquette  Hotel 
Inv.  Co.  V.  State  Tax  Commission,  Mis- 
souri Supreme  Court,  April,  1920. 

"  Capital  ".—The  term  "  capital  "  des- 
ignates that  portion  of  the  assets  of  a  cor- 
poration, regardless  of  their  source,  which 
is  utilized  for  the  conduct  of  the  corporate 
business  and  for  the  purposes  of  deriving 
therefrom  gains  and  profits.  —  Turner  v. 
Cattleman's  Trust  Co.  of  Ft.  Worth,  215 
S.  W.  831. 

Capital  Stock  Tax,  Nature  of — 
Valuation  of  Bridge. — A  tax  on  capital 
stock  of  a  corporation  is  a  personal  prop- 
erty tax. 

■\\'here  a  bridge  has  no  market  value, 
its  earning  power  is  an  important  element 
in  determining  its  taxable  value,  but  the 
consideration  for  the  lease  is  not  evidence 
of  fair  value  for  the  use  of  the  bridge 
when  it  is  purposely  so  used  as  to  produce 
no  income  over  and  above  interest,  taxes, 
and  repairs.  —  People  v.  5/.  Louis  Mer- 
chants' Bridge  Co.,  125  N.  E.  752. 

Capital  Stock  —  "  Manufacturing  ". 
— A  corporation  organized  for  the  purpose 
of  mining  fire  clay,  fire  sand,  feldspar,  and 
kaolin,  with  the  right  to  prepare  for  market 
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and  vend  the  product  of  the  mines,  that 
has  leased  its  property  to  a  company  en- 
gaged in  crushing  and  grinding  rOck  into 
'  sand  of  specified  grades  of  fineness,  which 
is  sometimes  colored  by  the  admixture  of 
clay  and  used  principally  for  molding  in 
the  steel  foundry  trade  and  to  some  extent 
for  concrete  in  the  building  trade,  is  not 
engaged  in  "  manufacturing "  within  the 
Pennsylvania  Act  allowing  exemptions  from 
capital  stock  tax  of  so  much  of  the  capital 
stock  as  is  used  in  manufacturing. — Covi- 
momcealth  v.  Welsh  Moimtain  Mini  fig  d^ 
Kaolin  Mfg.  Co..  108  Atl.  722. 

License  —  Ixterstate  Commerce  — 
"Original  Package". — The  recently  en- 
acted license  tax  law  of  New  Mexico  on 
the  sale  of  gasoline  (L.  1919,  Ch.  93)  was 
recently  held  invalid  in  part  by  the  U.  S. 
Supreme  Court  and  temporary  restraining 
orders  affirmed. 

The  act  imposes  taxes  upon  the  sale  by 
distributors  and  retail  dealers  and  requires 
a  license  to  sell.  The  court,  upon  an 
analysis  of  the  act.  found  that  it  was  not 
an  inspection  tax  merely  but  a  tax  upon 
the  privilege  of  dealing  in  gasoline  in  the 
state.  The  plaintiffs'  business  consisted  in 
part  of  shipping  the  gasoline  into  the  state 
in  tank  cars  and  containers  and  selling  the 
entire  contents  of  a  car  or  container.  As 
to  this  branch,  the  court  held  the  tax 
clearly  a  direct  burden  on  interstate  com- 
merce, following  the  decision  in  Standard 
Oil  Company  v.  Graves,  249  U.  S.  389. 

A  second  method  pursued  by  plaintiffs 
was  in  selling  gasoline  from  tank  cars,  bar- 
rels and  packages  in  retail  quantities  to  suit 
the  purchasers.  A  business  of  this  sort 
was  held  properly  taxable  although  the 
gasoline  was  brought  into  the  state  in  in- 
terstate commerce. 

The  fact  that  all  gasoline  sold  was 
brought  into  the  state  from  another  state 
was  held  not  to  prevent  the  operation  of 
the  taxing  power  so  long  as  no  discrimina- 
tion against  the  products  of  another  state 
was  shown  (Wagner  of  Sons  v.  Covington. 
Dec.  8,  1919). 

As  it  was  impossible  to  determine  from 
the  bills  the  relative  importance  of  the  tax- 
able and  non-taxable  classes  of  business, 
the  question  of  the  separability  of  the  act 
was  not  passed  upon  and  the  temporary 
orders  were  affirmed. — Askren,  Atfy  Gen'l 
V.    Corjfinental    Oil    Co.    (and    two    other 


similar  cases),  U.  S.  Sup.   Ct.,   April   19, 
1920. 

License. — An  ordinance  which  purports 
to  impose  a  limitation  on  the  conduct  of  a 
business  and  to  require  a  license  therefor, 
but  which  confers  upon  any  officer  or  tribu- 
nal arbitrary  control  over  all  citizens  in 
the  exercise  of  a  legitimate  occupation  and 
deprives  those  in  like  situation  of  equal 
protection  in  such  occupation,  is  not  a  law 
but  an  attempt  to  make  the  arbiter  a  law 
in  himself  and  is  void. — City  of  New  Or- 
leans V.  Palmisano,  83  So.  789. 

Federal  Income  Tax — Exemptions — 
Federal  Farm  Loan  Bonds.  —  The  su- 
preme court  has  postponed  action  on  the 
case  involving  the  constitutionality  of  the 
exemption  from  income  tax  of  bonds 
issued  under  the  federal  farm  loan  act,  by 
ordering  a  reargument  which  cannot  of 
course  be  had  until  fall. — Smith  v.  Kansas 
Cifv  Title  cf  Trust  Co.,  U.  S,  Sup.  Ct., 
April  26,  1920. 

Federal  Income  Tax  —  Insurance 
Companies  —  Deduction  of  Premium 
Dividends. — The  Supreme  Court  has  af- 
firmed the  judgment  of  the  Circuit  Court 
of  Appeals  (258  Fed.- 81),  holding  that  in 
arriving  at  the  net  income  of  mutual  life 
insurance  companies,  under  the  act  of 
1913,  only  those  dividends  could  be  de- 
ducted which  were  actually  used  during 
the  year  in  reducing  the  premium  payments 
of  individual  policy-holders  and  that  the 
act  did  not  authorize  the  deduction  of  all 
dividends  paid  to  policy-holders  whether 
so  used  or  not,  including  dividends  paid  on 
paid-up  policies,  as  contended  for  by  the 
company.  The  opinion  of  Mr.  Justice 
Brandeis  is  interesting  because  of  his  care- 
ful analysis  of  the  real  nature  of  mutual 
life  insurance  as  distinguished  from  fire  or 
casualty  insurance,  in  that  it  involves  the 
definite  idea  of  investment  as  well  as  pro- 
tection. —  Penn  Mutual  Life  Ins.  Co.  v. 
Lederer,  U.  S.  Sup.  Ct.,  April  19,  1920. 

Federal  Income  Tax  —  Income  Re- 
ceived IN  1918  FOR  Services  Rendered 
over  a  Period  of  Years. — A  receiver  of 
a  railroad  company  appointed  May,  1913, 
served  until  April,  1918.  The  District 
Court  ordered  a  minimum  compensation  of 
$2,000  per  month,  commencing  July,  1913. 
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In  April,  1918,  additional  compensation  of 
$100,000  was  allowed  and  paid.  In  April, 
1919,  the  order  was  amended  to  sliow  that 
this  $100,000  was  earned  and  accrued 
during  the  entire  period  of  the  receiver- 
ship. Income  tax  was  assessed  on  the 
$100,000  as  income  for  1918,  the  year  of 
its  receipt.  The  receiver  sought  to  have 
the  income  spread  over  the  period  of  the 
receivership  in  accordance  with  the  order 
of  April,  1919.  Held,  that  the  $100,000 
was  taxable  income  for  the  year  1918,  the 
year  of  its  receipt. — Jackson  v.  Smictanka, 
U.  S.  D.  C.  Northern  Dist.  111.,  E.  Dist., 
Dec,  1919. 

Federal  Income  Tax  —  Net  Income 
Arising  from  Improvements  under 
Lease.  —  Where  a  lessee,  pursuant  to  the 
terms  of  a  lease  of  land  for  twenty-six 
years,  made  in  1908,  erected  a  building  on 
the  land  which  was  completed  in  1910  and 
forfeited  the  lease  in  1916,  the  lessor  re- 
entering the  premises,  the  value  of  the 
building  erected  under  the  lease  is  not  in- 
come to  the  lessor  for  1916.  —  Cryan  v. 
IVardeU,  Collector,  263  Fed.  248. 

Federal  Income  Tax  —  Depletion 
and  Depreciation  Deductions  by  Les- 
see of  Mining  Company. — Notwithstand- 
ing a  minimum  royalty  provision  in  a  min- 
ing lease,  whereby  the  lessee  was  under 
affirmative  obligation  to  remove — or  at  least 
pay  for — about  two-thirds  of  the  ore  then 
in  the  ground  and  the  fact  that  this  obli- 
gation probably  covered  all  the  ore  mined 
during  the  taxing  period  involved,  the 
lessee  of  the  mining  company  was  held  not 
entitled  to  the  deductions  for  depletion 
allowed  by  Act  of  Sept.  8,  1916,  the  pres- 
ence or  absence  of  such  an  obligation  being 
an  incident  of  a  particular  case  wliich  can- 
not control  the  general  rule.  The  Bhvabik 
case  (247  U.  S.  116)  followed,  and  the 
court  said,  "  We  cannot  conceive  any  sub- 
stantial distinction  as  applied  to  a  mine 
between  that  depreciation  which  was 
sought  by  mine  owners  under  the  earlier 
acts,  and  that  depletion  which  was  ex- 
pres-sly  allowed  by  the  amendment  of 
1916." — Weiss  v.  Moharvk  Mining  Co.,  U. 
S.  C.  C.  A.,  6th  Cir.,  March  2,  1920,  re- 
versing the  judgment  of  the  District  Court. 

Federal   Income   Tax  —  Income  Ac- 
crued Prior  to  January  1,  1909 — Par- 


ent     AND     SuBS1DL'\RV      CORPORATIONS. 

Proceeds  from  claims  definitely  ascer- 
tained and  vested  before  January,  1909^ 
are  not  taxable  income  under  the  Act  of 
1913. 

Where  a  corporation  conveys  property 
to  a  subsidiary  corporation,  under  agree- 
ment that  the  latter  will  manage  it  and 
pay  the  net  proceeds,  after  deducting  nec- 
essary expenses,  to  the  taxpayer  corpora- 
tion semi-annually,  such  payments  are  not 
taxable  income  in  its  hands  under  the  Act 
of  1913  if  the  managing  corporation  has 
made  return  of  and  paid  the  taxes  on  the 
proceeds  of  the  property. 

Payments  of  interest  accrued  before  Jan- 
uary 1,  1909,  although  paid  in  1911,  are 
not  taxable  income  in  the  hands  of  the 
payee,  under  the  Corporation  Excise  Tax 
Act  of  1909. 

Proceeds  from  items  definitely  ascer- 
tained and  vested  before  January  1,  1909, 
and  on  that  day  the  property  of  the  tax- 
payer are  not  taxable  under  the  Corporation 
Excise  Tax  of  1909  when  collected. — 
Northern  Pacific  Ry.  Co.  v.  Lynch,  U.  S. 
Dist.  Ct.,  Minn.  Dist.,  March  1920. 

Federal  Income  Tax  —  Salaries  of 
Federal  Judges.  —  The  provision  of  In- 
come Tax  Act,  Sec.  213,  Avhich,  in  requir- 
ing salaries  generally  to  be  included  in 
gross  income  returns,  specifies,  among 
others,  salaries  of  federal  judges,  held  not 
in  violation  of  Const.,  art.  3,  sec.  1,  which 
provides  that  the  compensation  of  judges 
of  the  Supreme  and  inferior  courts  "  shall 
not  be  diminished  during  their  continuance 
in  office." — Evans  v.  Gore,  262  Fed.  550. 
(This  case  now  before  the  Supreme  Court 
for  decision.) 

Federal  Income  Tax  —  Income — De- 
ductions —  Offsetting  Erroneous  De- 
ductions against  Excess  Reported  In- 
come.— The  value  of  hay  grown  and  con- 
sumed upon  a  stock  farm  is  an  allowable 
deduction  in  an  income  tax  return  filed 
under  the  Act  of  1909  if  included  in  gross 
income,  whether  the  hay  was  grown  before 
or  during  the  taxable  year.  Money  re- 
ceived in  1909  in  final  payment  for  wool 
sold  in  1908  is  not  income  for  1909.  No 
additional  tax  is  due  by  reason  of  erro- 
neous deductions,  if  a  taxpayer  also  has 
erroneously  included  as  income  an  amount 
in  excess  of  the  erroneous  defluctions.  be- 
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cause  the  tax  is  measured  by  "  net  income  " 
and  the  income  reported  by  the  taxpayer 
was  in  fact  larger  than  "  net  income  "  as 
contemplated  by  the  statute. — United  States 
V.  Lo7ig,  U.  S.  D.  C,  Montana  Dist. 

Federal  Inxome  Tax  —  "  Tax  Free  " 
Rental  Contracts. — Where  a  lessee  cove- 
nants to  pay  all  taxes  and  assessments  upon 
the  rent  payable  under  the  lease,  it  must 
pay  the  United  States  war  excess  profits 
tax  assessed  against  the  lessor  on  account 
of  such  rentals. — Philadelphia  G.  c^  N .  R. 
Co.  V.  Philadelphia  &^  R.  Ry.  Co.,  108 
Atl.  528. 

Federal  Income  Tax  —  Income  of 
Trust  Estate  —  Trustees.  —  Income  of 
an  estate  devised  to  executors  upon  trust 
to  pay  certain  annuities  until  death  of  bene- 
ficiaries and  the  remainder  to  a  named 
charity,  is  not  taxable  in  the  hands  of  the 
trustees,  under  the  federal  income  tax  acts 
of  1913,  1916.  and  1917,  if  the  sum  paid 
to  each  beneficiary  is  less  in  amount  than 
the  taxable  limit,  because  the  income  to 
the  estate  is  really  income  to  those  having 
beneficial  interest  therein,  none  of  whom 
are  taxable  (the  annuitants  because  the 
amounts  paid  are  too  small ;  the  charity 
because  specifically  exempted)  and  the 
trustees  are  onlv  the  reservoir  and  conduit 
pipe  through  which  income  reaches  the 
beneficiaries.  —  Stockton  v.  Lederer,  262 
Fed.  173. 

Federal  Corporation  Excise  Tax — 
Dividends  Received  by  One  Corpora- 
tion from  Another  Corporation  Not 
"  Doing  Business  ".  —  Dividends,  other 
than  stock  dividends,  paid  in  1910.  from 
profits,  earned  partly  before  and  partly  on 
or  after  January  1,  1909.  of  a  lessor  rail- 
road corporation,  not  engaged  in  business 
within  the  meaning  of  the  Corporation 
Excise  Tax  Act  of  1909,  must  be  included 
in  the  net  income  of  a  stockholder  corpora- 
tion, subject  to  said  Act,  which  leases  and 
operates  the  property  of  the  corporation 
paying  the  dividend.  —  United  States  v. 
Philadelphia,  Baltimore  and  Washington 
Railroad  Co.,  262  Fed.  188. 

Federal  Corporation  Excise  Tax — 
Methods  of  Accounting  for  Railroads 
— Held.  That  under  the  corporation  ex- 
cise tax  of  August  5,   1909,  the  Commis- 


sioner of  Internal  Revenue  has  no  power 
to  prescribe  a  method  of  accounting  for 
railroads  different  from  that  prescribed  by 
the  Interstate  Commerce  Commission. — 
United  States  v.  Chicago  dr  Alton  Rail- 
road Co..  U.  S.  D.  C,  No.  Dist.,  Div.  111., 
Jan.  5,  1920. 

Federal  Corporation  Excise  Tax  Act 
— Income  on  Recapitalization  and 
Merger. — There  was  no  income,  within 
Corporation  Excise  Tax  Act  of  Aug.  5, 
1909,  Sec.  38,  where  a  corporation,  pur- 
suant to  a  scheme  of  recapitalization,  or- 
ganized another  corporation,  conveyed 
properties  to  it,  constituting  all  its  assets, 
received  therefor  its  entire  stock,  except 
directors'  shares,  of  greater  par  value  than 
the  price  paid  for  the  properties,  distrib- 
uted the  shares,  after  formally  valuing 
them  at  par,  among  its  own  stockholders, 
and  then  effected  a  merger  between  tlie  two 
corporations. — Alpha  Port/and  Cement  Co. 
V.  U.  S.,  261  Fed.  339. 

State  Income  Tax  —  Income  from 
Non-Resident  Trustees.  —  The  question 
of  jurisdiction  so  extensively  litigated  in 
property  taxation  is  likely  to  be  further 
elaborated  in  income  tax  cases.  One 
phase  arising  under  the  Massachusetts  in- 
come tax  law  has  just  been  passed  upon 
by  the  supreme  court. 

A  resident  of  Massachusetts  claimed  that 
income  derived  from  a  non-resident  trust 
estate  created  by  the  will  of  a  resident  of 
Pennsylvania,  consisting  of  securities  held 
by  the  trustee  in  that  state,  could  not  be 
taxed  because  such  taxation  would  be  in 
effect  to  subject  property  to  taxation  which 
was  beyond  the  jurisdiction  of  the  state  of 
Massachusetts,  in  violation  of  the  Four- 
teenth Amendment. 

Reliance  was  placed  upon  Union  Transit 
Co.  v.  Kentucky,  199  U.  S.  194.  While 
denying  the  applicability  of  that  case  be- 
cause involving  tangible  personal  property, 
and  admitting  that  the  court  had  in  some 
instances  treated  bonds,  bills  and  notes  as 
having  a  situs  where  kept,  the  court  ob- 
served that  in  the  present  case  it  was  not 
dealing  wath  the  right  to  tax  securities 
which  had  acquired  a  local  situs  but  was 
"  concerned  with  the  right  of  the  state  to 
tax  the  beneficiary  of  a  trust  at  her  resi- 
dence, although  the  trust  itself  may  be 
created  and  administered  under  the   laws 
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of  another  state."  This  looks  like  the 
abandonment  of  all  idea  of  property  taxa- 
tion and  yet  the  court  proceeds  then  to  dis- 
cuss cases  involving  the  situs  of  intangible 
property  such  as  bank  deposits  {Fid.  ^ 
Cas.  Co.  V.  Lauisvilie,  245  U.  S.  54)  and 
announces  the  general  authority  of  the 
maxim  "'  mobilia  sequunter  personam " , 
except  under  "  exceptional  circumstances  ", 
as  justifying  the  taxation  of  credits  at  the 
domicile  of  the  owner.  It  proceeds  then 
to  refer  to  the  equitable  right,  title  and 
interest  of  the  beneficiary  of  the  trust  as 
distinct  from  the  legal  ownership  and  says 
that  "  it  is  this  property  right  belonging 
to  the  beneficiary,  realized  in  the  shape  of 
income  which  is  the  subject  matter  of  the 
tax  under  the  statute  of  Massachusetts," 
and  finds  "  nothing  in  the  Foutteenth 
Anaendment  which  prevents  the  taxation 
in  Massachusetts  of  an  interest  of  this 
character,  thus  owned  and  enjoyed  by  a 
resident  of  the  state  "  ;  that  the  case  pre- 
sents no  difference  in  principle  from  the 
taxation  of  credits  evidenced  by  obligations 
of  non-residents  which  are  held  taxable  at 
the  domicile  of  the  owner  {Kirtland  v. 
Hotchkiss,  100  U.  S.  491),  and  affirms  the 
judgment  of  the  Massachusetts  court  sus- 
taining the  tax. 

The  reference  to  these  situs  cases  is  con- 
fusing and  leaves  one  in  doubt  as  to  the 
precise  attitude  of  the  court  towards  in- 
come taxation.  It  seems  to  leave  the  im- 
pression that  in  such  a  case  as  this,  the  in- 
come in  question  could  be  subjected  to  tax 
in  both  states  by  appropriate  statutes,  thus 
suggesting  the  old  difficulty  in  property 
taxation. — Maguire  v.  Trejry,  U.  S.  Sup 
Ct.,  April  26,  1920. 

State  Income  Tax — Income  Tax  as 
Property  Tax  —  Alabama  Income  Tax 
Invalid.  —  The  circuit  court  of  Dallas 
County  has  held  invalid  the  income  tax 
enacted  by  the  1919  Legislature,  the  opin- 
ion of  circuit  Judge  B.  M.  Miller  being 
with  slight  omissions  as  follows: 

The  Tax  Laws  of  Alabama,  as  written, 
are  discriminatory,  or  they  unjustly  dis- 
tribute some  of  its  burdens.  Let  us  illus- 
trate : 

One  man  invests  $100,000  in  cash  in 
Alabama  soil — real  estate,  timber,  coal  or 
iron  ore,  parts  of  earth.  It  will  be  assessed 
at  $60,000,  sixty  per  cent  of  the  $100,000. 
The  taxes  will  total  1 7  mills  on  the  dollar, 


or  $1,020  annually  on  the  $60,000.  This 
is  the  tax  if  invested  in  country  real  estate 
— farms.  If  in  city  or  town  estate,  $300 
more  annually,  a  grand  total  of  $1320  on 
the  $100,000  investment.  This  man  con- 
tributes annually  to  the  expense  of  Ala- 
bama, if  he  invests  in  country  soil,  $1020,. 
and  if  he  invests  in  city  real  estate,  $1320. 
Another  man  invests  $100,000  in  cash 
in  notes  secured  by  mortgage  on  the  farm, 
coal  mine,  ore  mine  or  timber  or  any  other 
property,  in  city  or  country.  This  mortgage 
is  recorded  and  this  $100,000  cash  so  in- 
vested is  taxed  $150 — 15  cents  on  the  $100  ; 
not  annually,  but  only  once.  This  is  all 
the  tax  it  w-ill  have  to  pay  as  long  as  the 
principal  remains  unpaid.  The  $8000  in- 
terest annually  collected  on  his  recorded 
mortgage  of  $100,000  is  exempt  from  the 
income  tax.  He  pays  no  state,  no  county, 
no  road,  no  school,  no  municipal  and  no 
income  tax  on  his  $100,000  invested. 

Another  man  invests  $100,000  in  cash 
in  the  note  of  his  neighbor  with  or  without 
collateral  security  and  the  law  of  Alabama 
tells  him  to  pay  no  state,  no  county,  no 
road,  no  school,  no  municipal  tax;  but  if 
he  collects  any  interest  he  must  pay  an  in- 
come tax,  less  the  exemption  on  his  inter- 
est. If  the  income  tax  is  invalid,  then  he 
pays  no  tax  on  his  investment. 

Is  the  income  tax  law  which  levies  a 
graduated  tax  of  2  to  4  per  cent  on  the 
gain,  profit  and  income  derived  from  sala- 
ries, wages  or  compensation  for  personal 
services  or  cash  dividends  constitutional? 

Section  214  of  the  Constitution  of  Ala- 
bama reads  as  f ollow-s : 

"  The  Legislature  shall  not  have  the 
power  to  levy  in  any  one  year  a  greater 
rate  of  taxation  than  65/ 100th  of  one  per 
centum  on  the  value  of  the  taxable  prop- 
erty within  this  State." 

Are  rents,  wages,  salaries  and  cash  divi- 
dends property?  If  paid  in  money,  it  is 
the  highest  and  best  kind  of  property.  If 
property,  then  they  are  subject  to  taxation 
by  income  or  direct  taxation.  Rent  when 
collected,  wages  and  salaries  when  earned 
or  paid  in  cash,  dividends  earned  or  dis- 
tributed, are  property  and  subject  to  taxa- 
tion. This  tax  must  not  exceed  the  con- 
stitutional limit  of  63-4  mills  on  the  $1.00. 
The  income  tax  levies  from  2  to  4  per 
centmn  on  the  dollar,  according  to  the 
amount  of  the  net  income. 

Is  6^^  mills  on  the  dollar  more  than  2 
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to  4  per  cent  on  the  dollar?  The  Consti- 
tution authorizes  65/ 100th  of  1  per  cent, 
and  if  65/ 100th  of  1  per  cent  is  less  than 
2  per  cent,  then  the  income  tax  of  2  per 
cent  to  4  per  cent  on  the  taxable  property 
in  the  form  of  rent  paid,  salaries  paid,  cash 
dividends  earned,  exceeds  the  constitutional 
limit. 

In  Alabama  there  can  be  no  income  tax 
on  the  taxable  property  of  its  citizens  which 
will  exceed  65  cents  on  the  $100  or  6^^ 
mills  on  the  dollar.  The  income  tax  law 
exceeds  the  limit  and  is  therefore  null  and 
void. 

The  taxpayers  of  Alabama  must  not  be 
overburdened.  If  the  Alabama  family  can- 
not live  within  its  legitimate  constitutional 
tax,  the  Legislature  should  cut  out  some 
of  its  useless  and  unnecessary  judicial  and 
executive  offices  and  thereby  reduce  the 
pay-roll  and  make  the  remaining  officials 
do  the  work  and  the  state  live  within  its 
lawful  income. 

When  the  majority  of  the  Legislature, 
under  the  direction  and  with  the  approval 
of  the  Governor,  place  their  hand  on  the 
Ark  of  the  Covenant — the  Constitution  of 
Alabama — and  press  an  income  tax  on  the 
rents  paid,  wages  and  salaries  earned  and 
collected,  and  cash  dividends,  which  this 
sacred  instrument  does  not  permit,  it  is  the 
duty  of  the  Courts  to  say:  "Stop,  take 
your  hand  off :  you  have  gone  too  far." 

It  is  therefore  ordered,  adjudged  and 
decreed  by  the  Court  that  the  Demurrers 
of  the  Defendants  to  the  Bill  of  Complaint 
be  and  the  same  are  hereby  overruled. — 
Bennish  6^  Meyer  v.  Union  Iron  Works 
Company,  Alabama  Circuit  Court,  March 
20,  1920. 

(The  state  supreme  court  affirmed  the 
above  April  24,  1920.) 

State  Income  Tax  —  Gain  on  Ex- 
change OF  Stock  as  Income.  —  The 
Massachusetts  income  tax  law  provides 
that  the  excess  of  gains  over  losses  from 
"  purchases  or  sales  of  intangible  prop- 
erty "  shall  be  taxed.  Complainant  ex- 
changed preferred  and  common  stock  of  a 
corporation  for  common  stock  of  a  new 
corporation  Avhich  the  original  corporation 
caused  to  be  organized  to  take  over  all  of 
its  assets  and  to  continue  the  business  with 
the  same  officers  and  without  outward 
change.  The  new  corporation  had  no  other 
assets  than  those  of  the  original  corpora- 
tion. 


The  court  held  that  the  exchange  was  a 
"  sale  ",  or  if  not  a  strict  sale,  was  a  "  pur- 
chase ",  and  thus  the  transaction  came 
within  the  terms  of  the  statute;  that  al- 
though the  property  represented  by  the  new 
shares  was  identical  with  that  owned  by 
the  old  corporation,  it  was  nevertheless  a 
different  legal  entity ;  the  stock  was  differ- 
ent in  kind ;  complainant  had  realized  a 
gain  measured  by  the  difference  in  value 
of  the  shares  received  in  the  exchange;  it 
was  not  a  mere  paper  profit  or  an  unreal- 
ized increase  in  value;  the  gain  had  mate- 
rialized through  the  receiving  of  title  to  a 
wholly  different  kind  of  stock  in  a  new 
corporation  constituting  new  property  and 
the  tax  thereon  was  lawful.  —  Osgood  v. 
Tax  Commissioner,  126  N.  E.  371. 

In  another  similar  case,  gain  through  the 
exchange  of  stock  upon  reorganization  was 
held  taxable,  following  the  authority  of 
the  above  decision.  —  Stone  v.  Tax  Com- 
missioner, 126  N.  E.  373. 

State  Income  Tax  —  Dividends  from 
Surplus.  —  Under  the  Wisconsin  income 
tax  law,  a  stockholder  in  any  corporation 
to  whom  there  has  been  paid  a  sum  of 
money  under  the  designation  of  dividends, 
has  a  right  to  show  that  such  payment  of 
dividend  was  made  out  of  the  capital  or 
surplus,  and  therefore  was  not  taxable,  in- 
stead of  out  of  the  earnings  or  profits 
accrued  since  January  1,  1911,  which  would 
be  taxable. 

Where  a  stockholder  of  a  corporation 
exchanged  his  stock  for  stock  in  a  holding 
company,  and  the  holding  company  re- 
ceived from  the  corporation  a  so-called 
dividend  paid  out  of  the  surplus  and  not 
out  of  the  earnings  or  profits  accrued  after 
January  1,  1911,  a  dividend  paid  by  the 
holding  company  resulting  from  such  divi- 
dend from  the  surplus  of  the  corporation 
was  not  "income". — State  v.  Nyga/ird,  175 
N.  W.  810. 

State  Income  Tax — Dividends. — Pay- 
ment pursuant  to  compromise,  of  accumu- 
lated dividends  on  preferred  stock,  amount- 
ing to  $25,334.38,  by  paying  $5,671.87  in 
cash,  $8,152.34  (market  value)  in  shares 
of  preferred  stock,  and  $3,993  (market 
value)  in  shares  of  common  stock,  a  total 
of  $17,817.21,  Held  a  dividend  within 
Massachusetts  Income  Tax  Law,  the  money 
and  stock  having  been  paid  from  or  based 
upon  earnings,  and  declared  by   directors 
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to  be  a  "  dividend  ".  —  JVihicf  v.   Trejry, 
125  N.  E.  689. 

Federal  Estate  Tax — Coxstitutiox- 
ALiTY  OF  Act — Deduction"  of  State  In- 
heritance Tax. — The  Federal  Estate  Tax 
Act  of  September  8,  1916.  is  constitutional 
although  the  right  of  transfer  upon  death 
is  through  state  probate  process  and  al- 
tliough  a  right  of  renunciation  may  exist. 
State  taxes  on  the  respective  shares  received 
by  beneiiciaries  are  not  deductible  before 
computation  of  federal  estate  tax  under 
clause  allowing  deduction  of  "  charges 
against  the  estate  .  .  .  allowed  by  the  laws 
of  the  jurisdiction,"  as  this  clause  contem- 
plates deduction  only  of  charges  directed 
against  estate  as  a  whole,  citing  T.  D. 
2524. — New  York  Trust  Co.  v.  Eisner,  U. 
S.  D.  C,  So.  Dist.  N.  Y.,  Jan.  1920. 

Federal  Estate  Tax  —  Widow's  Al- 
low^-^nces — Deductibility.  —  A  widow's 


rights  to  dower,  homestead  and  support  are 
derived  from  her  marriage,  under  the  laws 
of  Tennessee  and  Arkansas  and  are  not 
taken  by  transfer  from  her  husband's  estate 
but  independently  thereof  by  operation  of 
law. 

Under  the  Federal  Estate  Tax  Act,  Sec. 
200,  such  rights,  being  neither  subject  to 
the  payment  of  charges  and  the  expenses  of 
administration  nor  to  distribution,  are  not 
a  part  of  the  gross  estate. 

The  Tennessee  law  governing  a  widow's 
right  to  a  year's  support  contains  no  pro- 
vision by  which  such  right  is  conditioned 
on  actual  dependency  and  such  support  is, 
therefore,  deductible  as  a  charge,  notwith- 
standing the  provisions  of  Section  203  (a) 
( 1 )  of  the  Federal  Estate  Tax  Act  mak- 
ing dependency  on  the  decedent  a  condi- 
tion to  the  deduction  of  such  allowance 
from  the  gross  estate. — Randolph  v.  Craig, 
U.  S.  D.  C.  Tenn. 
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LAST  CALI^FAIR  WARNING 

There  is  still  time  in  which  to  encourage 
the  Treasurer  and  contribute  to  the  finan- 
cial success  of  our  year's  work  by  payment 
of  dues.  It  is  earnestly  requested  that  each 
member  ascertain  whether  or  not  his  dues 
are  paid  for  the  year  ending  June  30,  1920, 
and  if  not,  that  he  make  remittance. 

THE  THIRTEENTH  CONFERENCE 

Through  the  energetic  activities  of  our 
friend  Bailey,  the  indications  are  that  this 
conference  will  surpass  in  many  respects 
those  of  the  past.     Comfortable   quarters 


are  assured  and  plans  are  being  perfected 
for  the  pleasure  and  entertainment  of  dele- 
gates and  visitors,  with  especial  regard  for 
the  ladies,  who  are  particularly  requested 
to  make  the  trip. 

HEADQUARTERS 

Mr.  W.  N.  Beatty,  address  care  Utah 
Power  and  Light  Company,  Salt  Lake 
City,  is  very  kindly  assisting  in  the  ar- 
rangements for  the  conference  and  volun- 
teers to  arrange  hotel  and  other  reserva- 
tions and  answer  inquiries  generally.  He 
writes  as  follows : 

"  The  Hotel  Utah,  which  is  to  be  the 
Conference  Headquarters,  has  rates  for 
rooms  without  bath  of  $2.50  and  $3.00  per 
day  and  for  rooms  with  bath  $3.50  and  up. 
The  Newhouse  Hotel  and  the  New  Grand 
Hotel  have  rates  ranging  from  $3.00  to 
$6.00  per  day.  These  are  the  principal 
hotels,  the  others  being  lower  in  propor- 
tion." 

THE  PROGRAM 

It  is  hoped  to  make  the  program  as  help- 
ful as  possible  to  the  states  in  the  region 
visited  as  well  as  to  other  states.  It  is 
po.ssible  at  tliis  date  to  give  an  outline  of 
the  topics,  with  the  speakers  thus  far 
secured. 

It  will  be  seen  from  the  temporary  out- 
line which  follows  that  already  three  Gov- 
ernors have  kindly  consented  to  be  present 
and  participate  with  addresses.  This  alone 
indicates  the  deep  interest  taken  this  year 
in  the  subject  of  taxation. 

The  purpose  to  secure  a  full  and  com- 
plete discussion  of  state  income  taxation, 
with  the  object  of  providing  some  measure 
of  definite  and  concrete  help  towards  the 
development  of  this  method  of  taxation,  is 
to  be  particularly  noted. 
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Another  subject  in  great  need  of  discus-  Finally,   we   are  glad   to  announce  this 

sion,  in  the  light  of  present  conditions,  is  year  a  feature  which  should  have  a  regular 

that   of   inheritance  taxes.      This   will   be  place  on  our  program  annually.     This  is 

covered  exhaustively.  the  session  devoted  to  the  problems  of  local 

The  widespread  controversy  over  fed-  assessors.  In  the  last  analysis  we  recog- 
eral  taxation  is  assured  of  adequate  and  nize  that  successful  taxation  rests  with  the 
helpful  examination  at  the  hands  of  the  local  assessor,  the  man  in  immediate  con- 
very  best  talent  which  the  country  affords.  tact  with  the  taxpayer.     It  is  therefore  most 

The  menace  of  tax  exemptions,  the  grow-  appropriate  that  these  officials  should  com- 
ing importance  of  constitutional  questions,  pare  notes  and  secure  the  assistance  which 
the  taxation  of  mines  are  topics  of  imme-  comes  from  mutual  discussion  of  the  com- 
diate  and  pressing  importance.  mon  difficulties  which  arise  in  the  every- 

The   distinct   advance   in   governmental  day  work  of  the  assessor  as  it  is  presented 

efficiency  and   administrative  methods  ac-  in  various  states. 

complished  in  Nebraska  and  Idaho  through  The  tentative  program  as  now  arranged, 

the  personal   efforts  of   the   Governors  of  subject  to  addition  or  revision  as  necessity 

those  states  will  be  brought  definitely  be-  arises,  is  as  follows : 
fore  us  by  these  Executives. 

Preliminary  Program 

FIRST  SESSION 

Monday  Ehening,  September  6 

Organization  of  Conference  :  Opening  Exercises;  Address  of  welcome  by  Governor  Bam- 
berger; Responses;  Annual  Address  of  the  President  of  the  National  Tax  Association,  Nils 
P.  Haugen,  Chairman  Wisconsin  Tax  Commission;  General  Reception. 

SECOND  SESSION 

Tuesday  Morning,  September  7 
FIRST  WESTERN   STATES  SESSION— UTAH,  IDAHO,  WYOMING 

Representative  officials  will  discuss  the  problems  arising  in  these  States  and  the  remedies 
applied. 

Governor  D.  W.  Davis,  of  Idaho,  will  describe  the  Administrative  Consolidation  recently 
accomplished  there,  and  the  special  topic  for  Wyoming  will  be  the  Taxation  of  Oil  Properties. 

THIRD  SESSION 

Tuesday  Afternoon,  September  7 

1,  Recent  Tax  Developments  in  Western  Canada 

Pkokessor  Arch.  P..  Clark,  University  of  Manitoba,  Member  Manitoba  Tax  Com- 
mission. 

2.  Inheritance  Taxes 

a.  Professor  Charles  W.  Gerstenherg,  New  York  University. 

b.  Report  of  Committee  of  National  Tax  Association. 

William  B.  Bf.lknap,  Louisville,  Ky. ,  Chaiyman. 

FOURTH  SESSION 

Tuesday  E-vening,  September  7 
FIRST  ROUND  TABLE 
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FIFTH  SESSION 

Wednesday  Morning^  September  8 

FEDERAL  TAXATION 

I.     Paper  by  Hugh  Satterlee,  formerly  with  the  Treasury  Department,  Author  of 

'•  Regulations  45." 
2      Paper    by  George  E.  Cleary,  formerly  Assistant   to    T.  S.  Adams    while    Chair- 
man Federal  Excess  Profits  Board. 
3.     Conclusions  of  the  Tax  Committee  of  the  National  Industrial  Conference  Board 
on  Federal  Taxes  from  the  Standpoint  of  American  Industry. 

Presented  by  Charles  A.  Andrews,  Treasurer  Gorton-Pew  Fisheries  Company, 

formerly  Deputy  Tax  Commissioner  of  Massachusetts. 
Professor  Adams  is  expected  to  be  present  and  participate. 


At  noon,  special  pre-arranged  Pipe  Organ  Recital  in  the  Mormon  Tabernable. 
The  afternoon  will  be  devoted  to  a  trip  to  the  famous  mine  of  the  Utah  Copper 
Company  at  Bingham. 


SIXTH  SESSION 

Wednesday  E'venmg,  September  8 

1.  Tax  Exemptions. 

a.  Address  by  J.  R,  Burrow,  President  Kansas  Bankers  Association. 

b.  Report  of  Committee  of  the  National  Tax  Association. 

Professor  Carl  C.  Plehn,  University  of  California,  Chairman. 

2.  Experiences  with  Taxation  in  a  Constitutional  Convention. 

Douglas  Sutherland,  Member  Tax  Committee  of  the  Illinois  Constitutional  Con- 
vention of  1920. 

SEVENTH  SESSION 

Thursday  Morning,   September  9 

To  be  held  at  the  bathing  pavilion  at  Saltair  Beach  on  the  Great  Salt  Lake. 
STATE   INCOME  TAXATION 

A  draft  of  a  Model  State  Income  Tax  Law,  prepared  under  the  direction  of  the  Model 
Taxation  Committee  of  the  National  Tax  Association,  presented  and  explained  by  Henry  II. 
Bond,  formerly  Income  Tax  Deputy  of  Massachusetts. 

Paper  by  Professor  Harley  L.  Lutz,  of  Oberlin  College.  Special  Adviser  of  the  Ohio 
Legislative  Committee. 

Paper  by  Mark  Graves,  Income  Tax  Deputy  of  New  York. 

Paper  by  Irving  L.  Shaw,  Income  Tax  Director  of  Massachusetts. 

Paper  by  Frank  D.  Strader,  Auditor  of  Wisconsin  Corporation  Income  Tax  Re- 
turns. 

It  is  expected  that  Professor  Charles  J.  Bullock,  Chairman  of  the  Model  Taxation  Committee, 
will  be  present  and  participate  in  the  discussion. 

EIGHTH  SESSION 

Thursday  Afternoon,   September  9 

At  Saliair  Beach 
SECOND  WESTERN  STATES  SESSION 
Addresses  by  officials  of  Nevada,  Colorado,  New  Mexico  and  Arizona. 
Governor  Emmet  D.  Boyle,  of  Nevada,  will  address  the  Conference. 
Special  Topics. — Nevada:  Taxation  of  Express  Companies. 

Colorado  :  Supervision  of  Assessors  and  Reassessments. 

New  Mexico  :  ^York  of  the  Taxpayers'  Association  of  New  Mexico. 

Arizona  :  Assessment  of  Live  Stock  on  the  Open  Range. 
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NINTH  SESSION 

Thursday  E'vening,  September  9 

At  Headquarters. 
LOCAL  A'iSESSORS'  SESSION 

This  session  will  be  devoted  to  the  problems  of  the  local  assessor,  the  man  "on  the  firing 
line."  The  discussion  vvill  be  led  by  representative  assessors  from  Utah  and  the  states  immedi- 
ately adjoining. 

TENTH  SESSION 
Friday  Morning,  September  JO 

1.  A  Responsible  Form  of  Government. 

Governor  Samcbl  R.  McKelvie,  of  Nebraska. 

2.  The  Taxation  of  Mines. 

a.  Appraisement  and  Assessment  of  Non-Metalliferous  Mines  in  Utah. 

Professor  W/lliam  Peterson,  Utah  Agricultural  College. 

b.  The  Taxation  of  Mines  from  the  Operator's  Point  of  Virw. 

Representative  of  the  American  Mining  Congress. 

ELEVENTH  SESSION 

Friday  cAfternoon,   September  JO 

1.  Annual  Review  of  Legislation  of  1919  and  1920. 

PRorESbOR  O.  C.  Lockhart,  National  Bank  of  Commerce,  New  York. 

2.  Round  Table  Discussion. 

3.  Business  Meeting  of  the  National  Tax  Association. 

ADJOURNMENT 


TRANSPORTATION  Those  who  wish  to  adopt  this  suggestion 

may  communicate  with  the  Secretary,  who 

It  is  highly  desirable,  in  the  interest  of  ^^.jfj  p^^  ^^^^^^  -^^  ^^^^^^  ^^,-^^^1  a  Chicago  rep- 

a  successful  conference,  that  all  should  be  resentative   who  will   make   the   necessary 

in   attendance  at   the  opening  session  for  arrangements 

organization    Monday   evening,    September  ^^^    arrangements    for   side   excursions 

6.     It  IS  suggested  that,  so  far  as  possible,  ^^^^  ^^^^  ^^^^^^  ^^.^^  necessarily  rest  largely 

members  arrange  to  go  direct  to  the  con-  .,,    ,,     •   j-  -j     1  j     •         r \.i          ^tf„^^ 

.                .,      f,          b  with  the  mdividual  desires  of  the  members. 
ference  without  stopovers  which  are  likely 

to    cause    unexpected    delays.      After    the  As  noted  below,  a  general  excursion  to 

conference,  parties  will  naturally  be  organ-  the  Yellowstone   is   planned,    from  which 

ized  for  side  trips  and  excursions,  accord-  Point  some  may  prefer  to  proceed  east  or 

ing  to  the  various  wishes.  ^'est.     Others  may  wish  to  return  to  Salt 

Obviously  those  from  the  east  will  wish  I-ake  and  proceed  east  or  west  from  there, 

to  arrange  to  make  the  trip  in  a  party.     To  Still  others  may  choose  to  visit  Zion  Park  in 

accomplish    this    it    will    be    necessary    to  Southern  Utah,  the  newest  National  Park, 

adopt  some  concentration  point.    The  point  Railroad  tickets  for  those  wiio  will  go 

most  suitable  is  Chicago,  from  which  sev-  direct  to  the  conference  without  stop,  should 

eral    routes    are    available,    but    the    most  be  bought  to  West  Yellowstone,  Wyoming 

direct  one  appears  to   be  via   the   Union  via  Salt  Lake  City  and  the  Oregon  Short 

Pacific   System.     The   Overland    Limited,  Line  Railroad,  return  trip  routing  to  be  at 

train  No.  1,  leaving  Chicago  via  the  Chi-  the  option  of  the  purchaser.    A  comparison 

cago    and    Northwestern    R.    R.    at    7:10  of  round-trip  fare  from  the  following  cities 

P.   M.   Saturday,   Septeml^er  4,   is  due  to  to  Salt  Lake  City  and  to  West  Yellowstone 

arrive  at  Salt  Lake  on  Monday  the  6th,  at  via  Salt  Lake  City,  is  as  follows: 
4:30  P.   M.,   thus  in  ample  time  for  the 
first  session. 
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From  To  Salt  iMke        Yellcnv-'ione 

Chicago   $60  $58 

St.  Louis 59  59 

Omaha 49  43 

Kansas  City  49  49 

Denver 37  38 

New  York  109  107 

Philadelphia  104  102 

Pittsburgh   85  83 

Washington 102  loi 

Boston.     116  114 

Detroit 74  73 

Atlanta 92  92 

Cincinnati  75  73 

YELLOWSTONE  PARK  EXCURSION 

A  special  excursion  is  planned,  leaving 
Salt  Lake  Friday  evening  at  8:30  P.  M., 
arri\ang  at  the  West  Yellowstone  entrance 
at  8  A.  M.  After  the  tour  of  the  Park 
persons  may  either  return  to  Salt  Lake  and 
make  the  return  trip  home  from  that  point 
or  proceed  east  or  west  from  the  Gardiner 
entrance  on  the  Northern  Pacific  or  the 
Cody  entrance  on  the  Burlington. 

The  following  from  one  of  the  local 
railroad  officials  may  be  helpful  to  those 
intending  to  visit  the  Yellowstone: 

"  The  Park  may  be  visited  at  practically 
no  additional  expense  except  for  transpor- 
tation and  hotels  in  the  Park ;  that  is,  the 
railroad  fare  to  the  West  Yellowstone  en- 
trance is  virtually  the  same  as  the  summer 
tourist  fare  to  Salt  Lake  City;  in  some 
instances  possibly  a  trifle  more,  and  in 
others  even  a  trifle  less.  In  order  to 
take  advantage  of  this  very  favorable  ar- 
rangement, attendants  at  the  National  Tax 
Association  meeting  here  should  in  every 
case  purchase  their  tickets  to  the  Park  and 
return  from  the  initial  point  and  visit  Salt 
Lake  City  either  going  or  returning,  or  in 
both  directions  if  desired. 

The  Yellowstone  Park  rate  is  a  summer 
tourist  rate  and  the  tickets  are  on  sale  daily 
up  until  approximately  September  10th  and 
carry  a  return  limit  of  October  31st.  Stop- 
overs are  allowed  at  pleasure  within  the 
final  limit.  As  a  matter  of  information,  the 
Yellowstone  Park  season  closes  September 
15th;  that  is,  September  15th  is  the  last 
date  that  passengers  may  enter  at  West 
Yellowstone  and  make  the  tour  of  the  Park. 

The  additional  fare  covering  accommo- 
dations in  the  Park  will  be  $54.00  via  the 
hotel  route  and  $45.00  via  the  camping 
route.  These  latter  amounts  cover  neces- 
sary automobile  transportation  and  respec- 
tive accommodations  at  hotels  and  camps 


for  the  so-called  five-day  trip  (4^  hotel 
days).  Tickets  including  these  accommo- 
dations should  be  purchased  at  initial  point 
as  part  of  the  excursion  ticket  and  thus 
avoid  any  unnecessary  delay  either  in  this 
city  or  at  the  Park  entrance. 

The  rate  for  lower  Pullman  berth  be- 
tween Salt  Lake  City  and  West  Yellow- 
stone is  $2.50  in  each  direction. 

All  of  the  above  fares  are  the  amounts 
for  the  transportation  itself  and,  of  course, 
are  subject  to  government  war  tax  of  8% 
additional,  exclusive  of  accommodations  in 
the  Park. 

The  itinerary  through  the  Park  is  ap- 
proximately as  follows : 

1st  day:  Old  Faithful  Inn  (The  Gey- 
ser). 2nd  day:  Lake  Hotel  (on  Yellow- 
stone Lake).  3rd  day:  Grand  Canyon. 
4th  day :  Mammoth  Hot  Springs.  5th  day: 
Return  to  West  Yellowstone. 

From  eastern  points  passengers  may  also 
have  the  privilege  of  entering  the  Park  via 
West  Yellowstone,  the  western  entrance, 
and  going  out  via  Gardiner  and  the  North- 
ern Pacific,  or  Cody  and  the  Burlington 
Route. 

If  it  is  decided  to  take  this  excursion  we 
would  appreciate  being  advised  as  far  in 
advance  as  possible  so  that  we  can  notify 
the  Hotel  and  Transportation  Companies 
in  the  Park  and  make  reservation  for  you." 

A  SUGGESTION  FROM  MONTANA 

Mr.  John  Edgerton,  Executive  Assistant 
of  the  Montana  State  Board  of  Equaliza- 
tion, writes  that  it  is  possible  for  those 
going  from  the  east  to  use  one  of  the  north- 
ern routes  and  go  through  the  Glacier  and 
Yellowstone  National  Parks,  then  on  to 
Salt  Lake,  and  return  over  one  of  the 
southern  routes  for  the  same  fare,  or  nearly 
so,  that  would  prevail  if  they  go  and  re- 
turn over  the  same  route.  He  says  that  if 
some  of  the  members  will  do  this  he  will 
be  glad  to  take  the  matter  up  with  some 
of  the  many  Montana  "  Boosters "  and 
secure  some  attention  and  entertainment 
for  them  while  they  are  in  the  state. 

He  continues :  "  Last  year  after  the 
Governor's  conference  at  Salt  Lake,  Gov. 
Bamberger  brought  his  guests  and  their 
wives  by  autos  from  Salt  Lake  to  the  south- 
em  entrance  of  the  Yellowstone  Park,  then 
through  the  Park  to  the  northern  entrance, 
where  they  took  the  Northern   Pacific  to 
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their  homes.  What  was  good  enough  for 
a  lot  of  Governors  can  be  none  too  good 
for  those  of  the  Association  who  can  spend 
the  time  and  money,  provided  the  cost  does 
not  verge  on  the  realm  of  seeming  extrava- 
gance or  profiteering. 

"  The  large  autos  of  the  Glacier  and 
Yellowstone  Parks  maintain  service  be- 
tween the  two  parks,  stopping  over  night 
at  Helena  en  route.  It  is  a  wonderful  trip. 
Again,  perhaps,  I  am  a  little  selfish  in 
wanting  something  of  this  kind  for  myself 
and  for  Montana.  As  we  shall  not  have 
the  meeting  here,  perhaps  we  can  have 
some  of  the  delegates.  About  the  only 
thing  we  will  have  to  disappoint  them  in 
will  be  that  we  are  no  longer  wild  and 
woolly,  have  no  Indians  that  will  scalp 
them  and  we  do  not  shoot  up  the  town 
nightly." 

A  SUGGESTION  TO  SPEAKERS 

A  consistent  attendant  upon  our  confer- 
ences makes  the  following  suggestion  to 
speakers,  which  is  given  for  their  consid- 
eration : 

"  I  have  been  in  attendance  at  some 
three  or  four  of  the  National  Tax  Confer- 
ences, and  sincerely  trust  that  I  shall  be 
able  to  attend  future  ones.  I  have  ob- 
served that  the  most  interesting  features  of 
the  Conferences  are  the  speeches  made 
rather  than  the  papers  read.  By  this  I 
mean,  that  a  spealcer  secures  much  better 
attention  than  a  reader,  and  in  this  day 
and   age  to  secure  and   hold  attention  of 


audiences,  the  subject  and  treatment  of 
same  must  be  interesting,  entertaining  or 
instructive.  I  have  always  ol)served  that 
the  person  reading  a  paper,  in  most  in- 
stances, if  not  all,  can  make  as  good  a 
speech  as  the  paper  prepared  by  him,  and 
in  my  humble  judgment  it  has  a  much 
greater  effect  if  the  context  as  well  as  the 
contents  is  given  in  a  sort  of  an  extem- 
poraneous manner  by  reason  of  the  atten- 
tive hearing  given. 

As  an  illustration,  you  will  doubtless  re- 
call at  the  Des  Moines  Conference  in  1912, 
the  Governor  of  the  State  of  Iowa,  I  be- 
lieve, when  called  on  to  present  his  paper, 
laid  it  on  the  table  and  remarked,  '  Here's 
my  paper,  and  I  am  going  to  tell  you  what 
is  in  it  instead  of  reading  it  to  you,'  and 
as  a  result  he  received  the  greatest  applause 
of  any  speaker  or  reader  present,  and  every- 
body listened  with  an  attentive  ear  to  what 
he  had  to  say.  While  there  were  many 
good  and  great  papers  read  at  all  the  con- 
ferences, there  is  always  more  or  less  rest- 
lessness during  their  reading.  Therefore, 
your  self  appointed  committee  on  the  rules 
and  orders  of  business,  beg  leave  to  sub- 
mit the  following  report : 

That  those  who  are  to  prepare  their 
manuscripts  for  our  next  Conference,  be 
requested  to  prepare  them  with  the  same 
jjrayerful  carefulness  for  publication,  as  in 
the  past,  and  that  they  be  requested  to 
either  memorize  them  for  delivery  or  in 
the  language  of  the  speaker  above  quoted, 
that  they  '  tell  what  is  in  them '  without 
reading  them  in  full." 


NOTliS  AND  NEWS  ITIiMS 


In  addition  to  the  tax  measures  enacted 
l^y  the  1920  session  of  the  New  York 
legislature  noted  in  the  April  Bulletin, 
the  following  have  since  become  laws: 

Chapter  191  adds  two  new  sections — • 
351 -a  and  351-b — to  the  personal  income 
tax  law,  reimposing  the  tax  on  non-resi- 
dents for  1919  income  and  declaring  the 
tax  a  debt  to  the  state.  It  al.so  amends 
section  362  granting  non-residents  the  same 
exemptions  as  residents,  thus  curing  the 
defect  disclosed  by  the  supreme  court's 
opinion ;    when   husband    and    wife   living 


together,  make  separate  returns  the  exemp- 
tion shall  be  equally  divided  between  them. 

Chapter  690  amends  section  373,  limit- 
ing the  comptroller  to  three  years  in  which 
to  audit  the  return,  except  in  the  case  of 
wilfully  false  returns  and  increasing  his 
power  to  examine  the  taxpayer. 

Chapter  691  amends  sections  350,  363, 
366,  370,  371,  repeals  378  and  adds  section 
373-a.  These  changes  define  a  resident  as 
one  residing  in  the  state  at  any  time  dur- 
ing the  last  six  months  of  the  year;  clarify 
the  credit  allowed  a  non-resident   subject 
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to  income  tax  at  his  residence ;  revise  the 
"withholding  provisions  as  to  non-residents  ; 
make  the  time  of  filing  return  and  payment 
April  15  instead  of  March  15,  and  other 
minor  changes. 

Chapter  692  repeals  and  re-enacts  sec- 
tion 376  and  amends  sections  377  and  379. 
These  changes  relate  to  penalties,  addi- 
tional taxes  and  interest ;  to  payment  by 
fiduciaries  and  withholding  agents  and  to 
compromise  of  additional  taxes  and  in- 
terest. 

Chapter  693  amends  section  360,  allow- 
ing deduction  of  all  interest  paid,  limiting 
the  losses  deductible  by  a  non-resident  to 
such  as  relate  to  tangible  property  located 
in  New  York  and  allowing  deduction  of 
contributions  to  charitable  organizations  of 
other  states. 

Chapter  694  amends  section  382  and  is 
intended  to  allow  some  share  of  the  distri- 
bution of  the  yield  to  go  to  villages. 

Chapter  695  amends  sections  359,  365 
and  369,  restating  and  clarifying  the  pro- 
visions as  to  fiduciaries. 

Chapter  640  amends  numerous  sections 
of  the  corporation  franchise  tax  on  net  in- 
come largely  to  clarify  the  administration 
but  introducing  more  strict  provisions  as  to 
mercantile  corporations  having  only  agen- 
cies in  the  state. 

Chapter  644  repeals  the  much-hated  pen- 
alty inheritance  tax — section  221-b  of  the 
general  Tax  Law. 

Chapter  765  amends  section  221  modify- 
ing the  disastrous  effect  of  the  operation  of 
section  221-b  upon  bequests  heretofore 
made  to  exempt  institutions. 

Chapter  646  amends  Article  15  of  the 
Tax  Law  known  as  the  Investments  Tax 
Law.  This  necessarily  followed  upon  the 
enactment  of  the  income  tax. 

Chapter  647,  also  a  result  of  the  income 
tax,  adds  a  new  section  —  §  4-a  —  to  the 
Tax  Law,  exempting  from  property  taxa- 
tion all  intangible  property  except  l>ank 
stock. 

Chapters  643,  645.  648  and  649  amend 
sections  61,  45-a.  293  and  294  of  the  Tax 
L,aw  relating  to  matters  of  procedure. 

The  Governor  vetoed  a  bill  which  sought 
to  impose  a  tax  upon  freight-car  companies 
and  another  which  would  have  amended 
the  law  as  to  the  taxation  of  forest  lands. 


Chairman  Thompson  of  the  Mississippi 

Commission    advises  us   of   the   legislative 


proposals  and  enactments  at  the  recent 
session.  The  state  was  confronted  with  a 
far  greater  demand  for  money  than  at  any 
other  session  in  the  history  of  the  state, 
the  appropriations  totaling  $23,921,921,  as 
compared  with  $9,874,813  for  the  1914 
session. 

The  Commission  recommended  the  sub- 
stitution of  an  income  tax  for  the  privi- 
lege license  taxes,  urging  tliat  income  was 
an  equitable  measure  for  taxation  and  the 
fairest  standard  for  taxing  business,  while 
privileges  have  no  equitable  standard  and 
injustice  is  imposed  by  the  enforcement  of 
a  tax  on  them.  The  Legislature  did  not 
follow  their  recommendation,  but  even  in- 
creased the  taxes  on  some  privileges  more 
than  one  hundred  per  cent,  with  an  average 
increase  of  forty  per  cent. 

They  recommended  that  the  state  tax 
rate  be  fixed  after  the  final  determination 
of  the  total  assessment  of  the  entire  state, 
following  the  completion  of  all  of  the 
assessments  instead  of  as  now,  more  than  a 
year  before  the  total  assessment  of  the 
state  is  known,  a  practice  which  has  always 
l)een  followed  in  this  state.  This  recom- 
mendation also  was  not  followed,  a  tax  of 
nine  mills  being  imposed  for  each  of  the 
years  1920  and  1921.  eighteen  months  be- 
fore the  amount  of  the  total  assessment  for 
1921  can  be  determined. 

The  Legislature  did  follow  their  recom- 
mendation as  to  when  the  county  tax  rate 
should  be  imposed  by  directing  the  County 
Board  to  impose  the  county  tax  levies  at 
its  November  meeting.  Before  that  meet- 
ing all  changes  in  assessments  will  have 
been  made,  and  the  Board  may  make  its 
levies  intelligently. 

It  followed  also  the  recommendation  by 
giving  the  Asses.sor  an  additional  month  to 
romplete  and  file  his  rolls,  allowing  five 
months  instead  of  four,  all  that  can  be 
allowed  without  a  Constitutional  change. 

.An  amendment  provides  that  upon  an 
arbitration  of  assessments  the  Tax  Com- 
mission, instead  of  the  County  Board,  will 
name  one  of  the  arbitrators,  when  the  as- 
sessment involves  an  order  of  the  Commis- 
sion. The  taxpayer  names  the  second  arbi- 
trator, and  these  two,  the  third. 

A  law  of  much  importance  to  non-resi- 
dents was  enacted  which  requires  the  Chan- 
cery Clerk  and  County  Superintendent  of 
Education  to  furnish  information  as  to  the 
creation  of,  and  the  metes  and  bounds  of, 
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school  and  road  districts.  It  is  the  duty 
of  the  Commission  to  assess  the  property 
of  public  service  corporations  for  each  of 
these  districts.  Without  such  information 
the  performance  of  such  duty  was  impos- 
sible, because  they  could  not  know  of  the 
existence  of  the  districts  or  of  the  location 
of  their  bounds. 

The  statute  for  the  taxation  of  national 
banks  was  not  clear  as  to  whether  the  tax 
was  imposed  on  the  bank  or  on  its  stock- 
holders. An  amendment  was  made  to 
clarify  this  statute.  The  amendment  im- 
poses the  tax  on  the  stockholder  and  makes 
the  bank  the  tax-collecting  agent,  giving  it 
authority  to  pay  the  taxes  for  the  stock- 
holder and  to  withhold  them  out  of  the 
earnings  of  his  shares.  No  change  was 
made  in  the  basis  of  assessment.  It  re- 
mains the  value  of  the  capital  stock  in- 
creased by  the  surplus,  undivided  profits 
and  accumulations. 

Some  bills  aimed  at  the  Tax  Commission 
as  a  result  of  a  political  campaign  waged 
in  1919  were  killed,  as  Honorable  Lee  M. 
Russell,  its  friend,  was  elected  Governor, 
and  many  of  its  friends  were  elected  to 
the  legislature,  among  them  Senator  A.  S. 
Kyle,  the  author  of  the  law  creating  the 
Commission,  and  Chairman  of  the  Fi- 
nance Committee  of  the  Senate  and  Hon- 
orable A.  H.  Stone,  Chairman  of  the 
Ways  and  Means  Committee  of  the  House 
of  Representatives.  The  House  Commit- 
tee reported  unfavorably  a  bill  to  repeal 
the  law  providing  for  the  Tax  Commis- 
sion. A  bill  to  make  the  Tax  Commission- 
ers elective  failed  to  pass  the  House.  An- 
other bill  to  give  the  county  Board  an 
appeal  to  the  Chancery  Court  of  the  dis- 
trict in  which  the  county  is  located  also 
failed. 

A  bill  was  adopted  by  both  l)ranclies  of 
the  Legislature,  providing  that  the  Chan- 
cery Court  fix  the  asse.ssment  for  the  de- 
termination of  inheritance  taxes.  It  was 
submitted  to  the  Governor  for  his  approval. 
He  did  not  approve  the  Act.  Under  the 
Constitution,  he  is  prohibited  from  approv- 
ing it  until  the  next  session.  Then,  within 
three  days,  he  may  approve  it,  or  may 
veto  it.  If  he  does  neither  within  that 
time,  it  will  then  become  the  law  without 
his  approval. 

The  House  passed  a  remarkable  bill 
providing  that  the  assessment  of  personal 
property  be  used  as  the  basis  of  settlement 


of  claims  for  insurance.    The  Senate  failed 
to  adopt  the  bill. 


Commissioner  Jess  of  New  Jersey 
writes  that  the  Legislature  now  in  session 
has  not  made  any  radical  change  in  the 
existing  tax  laws.  With  the  exception  of 
an  act  to  exempt  raw  materials  and  stocks 
in  trade  and  in  process  of  manufacture,  and 
one  to  exempt  "  the  metal  contents  of  ores 
and  unrefined  metals  owmed  by  non-resi- 
dents of  New  Jersey  and  stopped  in  transit 
through  the  state  for  the  purpose  of  refin- 
ing," the  laws  passed  were  more  of  a  local 
than  a  general  interest. 

The  Special  Tax  Commission  appointed 
in  1919,  which  reported  this  year  to  the 
Governor  and  Legislature,  recommended 
definite  changes  in  the  tax  policy  of  the 
state,  such  as  abolishing  the  personal  prop- 
erty tax  and  substituting  an  income  tax 
and  a  business  tax ;  the  effective  control 
of  local  assessments;  tenure  of  office  for 
assessors,  and  restriction  of  exemptions.  A 
bill  establishing  tenure  of  office  for  asses- 
sors was  introduced,  but  failed  of  passage. 
The  acts  exempting  stocks  in  trade  and 
ores  in  process  of  refining,  above  referred 
to,  were  results  of  tlie  Commission's  inves- 
tigations, but  otherwise  no  action  was  taken 
by  the  Legislature  on  the  Commission's 
recommendations. 


The  Editor  is  called  upon  to  make  the 
sad  announcement  of  the  sudden  death  on 
May  2  of  Judge  Fellows  of  the  New 
Hampshire  Tax  Commission.  The  keen 
loss  felt  by  him  will  be  shared  by  many 
who  have  been  privileged  to  know  this 
kindly  and  in  many  ways  unique  personal- 
ity. Nothing  too  good  can  be  said  of  him 
as  a  man  or  as  a  public  official,  because  we 
who  have  known  him  feel  the  weakness  of 
words  in  such  a  connection.  The  Associa- 
tion loses  a  staxmch  friend  and  the  tax  re- 
form movement  a  wise  advocate  in  the 
death  of  Judge  Fellows.  Some  of  us  will 
readily  appreciate  the  apt  expression  of  a 
common  thought  by  his  Associate,  Judge 
Brown,  who  writes:  "We  miss  Judge  Fel- 
lows every  day,  not  less  but  more.  The 
world  is  less  picturesque  and  cheerful  than 
l)efore  he  was  taken  away,  and  poorer 
withal." 
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Members  will  be  interested  to  know  that 
Judge  Brown  of  the  New  Hampshire  Com- 
mission is  to  be  a  candidate  for  Governor 
of  that  state.  It  goes  without  saying  that 
his  election  is  assured,  as  it  is  impossible 


to  imagine  a  candidate  more  thoroughly 
competent  or  one  who  should  enjoy  the 
coniidence  of  the  entire  state  to  such  a 
striking  degree. 


PROTECTION  OF  MINES  AGAINST  UNJUST 

TAXATION 


T.  O.    McGRATH 
Shattuck  Arizona  Copper  Company 


The  equitable  taxation  of  mines  was  an 
unsolved  problem  that  had  perplexed  the 
minds  of  state  and  county  and  mine  offi- 
cials many  years  before  the  enactment  of 
the  present  federal  tax  laws  which  now 
further  complicate  this  problem  and  add 
to  the  unequal  tax  burden  that  had  already 
been  carried  by  the  mining  industry. 

Probably  one  reason  why  this  problem 
of  mine  taxation  has  not  been  satisfactorily 
solved  has  been  the  lack  of  understanding 
•of  wherein  the  business  of  mining  differs 
from  that  of  other  industries  and  failure  to 
recognize  that  to  endeavor  to  apply  to 
mines  a  method  of  taxation  that  does  not 
make  allowances  for  this  difference  is 
botmd  to  work  a  hardship  upon  the  mines. 

T.^XES  PAID  BY  MINES 

The  taxes  paid  by  mines  consist  of  two 
groups,  viz. :  federal  taxes  and  state  and 
county  taxes.  The  federal  taxes  consist  of 
capital  stock  tax,  income  tax  and  excess 
profits  tax. 

A  capital  stock  tax  is  paid  by  all  mines 
whose  capital  is  in  excess  of  $5,000,  which 
tax  is  more  or  less  of  a  nominal  one. 

The  federal  income  tax  is  paid  by  mines 
upon  the  total  amount  of  the  net  return 
for  each  year,  regardless  of  whether  or  not 
the  mine  has  proved  its  investment. 

The  excess  profits  tax  is  paid  by  all 
mines  whose  income  is  in  excess  of  8%  of 
their  invested  capital  for  any  one  year,  re- 
gardless of  whether  or  not  the  value  of  the 
property  investment  has  been  proven  or 
that  any  income  had  been  received  in  pre- 
vious years. 

All  mines  pay  state  and  county  taxes  to 
the  state  and  county  in  which  the  prop- 
erty is  situated  regardless  of  whether  or 
not  the  mine  is  a  prospect  or  a  proven 
property. 


The  state  and  county  taxes  are  based 
upon  the  assessed  value  of  the  mining 
property  and  the  improvements,  and  the 
rate  of  tax  is  determined  by  the  amount 
that  must  be  raised  to  take  care  of  the  state 
and  county  expense.  Therefore  there  can 
be  no  complaint  made  by  the  mines  as  to 
the  tax  rate  that  is  not  applicable  to  other 
i!idustries,  as  this  rate  can  be  reduced  only 
by  reducing  the  state  and  county  expense, 
or  by  building  up  and  enlarging  the  in- 
dustries of  the  state  and  counties.  How- 
ever, the  question  as  to  the  fairness  of  the 
valuation  placed  upon  mines  can  be  raised 
and  the  method  of  determining  this  value 
can  be  investigated  to  ascertain  whether  or 
not  the  valuation  assessed  is  fair  and  equi- 
table in  comparison  with  the  valuation 
placed  upon  other  property. 

The  failure  of  the  federal  government 
to  recognize  the  inherent  differences  of 
mining  as  compared  with  other  business 
has  resulted  in  making  the  present  income 
and  excess  profits  taxes  work  a  hardship 
upon  mining,  and  if  the  federal  tax  laws 
and  the  Treasury  Department's  regulations 
governing  the  interpretation  of  these  laws 
are  not  amended,  there  will  result  a  slow- 
ing-up  in  the  future  development  of 
mines.  As  mining  is  a  wasting  industry, 
any  let-up  in  new  development  will  even- 
tually result  in  a  gradual  reduction  in  the 
mineral  production  of  the  United  States. 

While  it  is  the  belief  of  many  that  no 
mine  in  the  course  of  development  should 
pay  a  capital  stock  tax  until  the  value  of 
the  mining  investment  has  been  proven, 
nevertheless,  as  the  capital  stock  of  most 
development  mines  does  not  exceed  to  any 
great  extent  the  amount  exempted  from 
taxation,  the  amount  of  such  payments  by 
development  mines  is  not  sufficient  to  war- 
rant any  considerable  comment. 
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PROTECTION  AGAINST  UNJUST  FEDERAL 
INCOME  TAXES 

The  injustice  of  the  present  federal  in- 
come taxes  is  due  to  the  failure  of  the 
Treasury  Department's  Regulations  to 
properly  define  what  is  income  from 
mines,  making  all  returns  received  from 
sale  of  metals,  etc.,  in  excess  of  the  oper- 
ating expense,  income  subject  to  income 
taxes. 

The  law  and  the  Treasury  Department's 
Regulations  do  not  make  any  distinction 
between  net  returns  from  a  prospect  and 
income  from  a  proven  mine.  For  instance, 
it  is  customary  for  the  prospect  mines,  or 
mines  in  the  course  of  development,  to  ship 
all  the  commercial  ore  taken  out  in  the 
development  work,  in  order  to  help  carry 
expense  of  development,  and  when  the 
prices  of  metals  are  above  the  average,  to 
ship,  if  possible,  all  the  ore  that  was  dis- 
covered by  development  work,  regardless 
of  whether  or  not  there  had  been  discov- 
ered total  ore  reserves  of  a  net  value  in 
excess  of  the  actual  investment  sufficient  to 
insure  the  return  of  investment,  or  as  much 
thereof  as  possible,  when  times  are  favor- 
able. 

Therefore  it  often  happens  that  devel- 
opment mines  that  have  not  yet  proven  their 
investment  will  show  at  the  end  of  a  year 
a  large  surplus  above  the  regular  develop- 
ment expense.  This  is  nothing  more  than 
a  liquidation  of  the  investment  which  has 
not  yet  been  proven  and  which  is  as  a  rule 
reinvested  in  further  development  work  or 
equipment. 

However,  according  to  the  requirements 
of  the  income  tax  law  and  regulations  of 
the  Treasury  Department,  there  will  have 
to  be  entered  against  such  a  surplus  a  de- 
preciation and  depletion  charge,  and  an 
income  tax  paid  on  the  remainder,  which  is 
considered  income,  regardless  of  the  fact 
that  there  can  be  no  such  thing  as  either 
depletion  or  income  until  the  investment 
has  been  proven. 

Therefore  to  pay  such  a  tax  before  the 
value  of  the  investment  is  proven  is  simply 
paying  a  tax  upon  a  liquidation  of  capital. 
Should  development  work  in  the  future  fail 
to  discover  ore  of  a  net  value  in  excess  of 
the  original  investment,  such  tax  payments 
will  prevent  the  return  of  the  original  in- 
vestment to  the  investors  and  reduce  the 
amount  that  can  be  reinvested  in  further 
development  work. 


To  cure  this  injustice  there  should  be  a 
provision  in  the  Treasury  Department's 
Regulations  defining  income  from  mines, 
so  as  to  protect  the  development  mine  from 
paying  an  income  tax  on  any  liquidation  of 
its  capital  invested. 

PROTECTION  AGAINST  UNJUST  EXCESS 
PROFITS  TAXES 

As  an  excess  profits  tax  must  be  paid  on 
all  income  for  any  one  year  in  excess  of  8% 
of  invested  capital,  the  income  of  a  proven 
mine  which  has  passed  from  the  develop- 
ment stage  into  the  income-earning  stage 
must  bear  this  excess  profits  tax  on  any 
portion  of  its  first  year's  income  that  is  in 
excess  of  8%  of  the  invested  capital,  re- 
gardless of  the  fact  that  the  business  may 
have  labored  for  years,  without  any  return 
upon  its  investment,  to  bring  the  property 
to  the  income-earning  stage. 

The  average  time  required  to  bring  the 
prospect  mines  to  the  income-earning  stage 
is  approximately  six  years,  during  which 
time  no  return  is  received  on  the  invest- 
ment. However,  should  a  proven  mine 
wish  to  force  its  production  during  the 
first  years  of  income-earning  operations  in 
order  to  take  advantage  of  high  metal 
prices  and  to  insure  its  stockholders  an  im- 
mediate income  return  sufficient  to  give  8% 
not  only  for  the  present  year  but  for  the 
many  preceding  years  when  no  return  was 
received,  it  will  be  able  to  do  so  only  by 
first  paying  a  graduated  excess  profits  tax 
on  all  net  income  for  each  year  above  the 
stipulated  exemption. 

It  is  plain  to  anyone  who  has  considered 
tliis  subject  that  to  require  the  income  from 
a  proven  mine  to  bear  an  excess  profits  tax 
before  there  shall  have  been  returned  to 
the  stockholders  at  least  8%  per  year  on 
the  average  invested  capital  for  each  year 
that  it  has  been  invested  in  the  business  is 
unfair  and  unjust;  also  that  the  amount 
that  the  receipts  may  exceed  the  expenses 
of  any  development  mine  should  be  free 
of  all  income  and  excess  profits  taxes  until 
the  net  value  of  all  ore  discovered  is  in 
excess  of  the  amount  of  the  investment, 
otherwise  the  development  mine  has  no 
assurance  that  it  will  not  have  to  pay  fed- 
eral taxes  upon  a  return  of  capital. 

STATE  AND  COUNTY  TAXES 

At  the  present  time  there  is  no  uniform- 
ity in  the  methods  of  states  and  counties 
to  determine  mine  valuation  for  the  pur- 
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pose  of  taxation.  Also,  as  a  rule  the  states 
and  counties  have  failed  to  recognize  that 
the  nature  of  the  mining  business  is  dif- 
ferent from  that  of  other  business,  due 
probably  to  the  great  difficulty  in  deter- 
mining the  true  value  of  a  mine.  There 
has  "resulted  generally  excessive  state  and 
county  taxes. 

Many  methods  of  valuation  of  property 
within  the  states  and  counties  for  the  pur- 
pose of  taxation  have  been  tried.  The 
present  practice  most  favored  is  to  en- 
deavor to  determine  as  near  as  possible  the 
true  value. 

So  far  no  method  used  in  determining 
mine  valuation  for  purpose  of  state  and 
county  taxation  has  been  satisfactory  to  all 
concerned,  due  to  the  fact  that  the  deter- 
mination of  the  actual  mine  property  value 
is  a  matter  of  great  difficulty  and  uncer- 
tainty, requiring  expert  knowledge  and  the 
use  of  many  estimates  and  approximations 
which  may  not  prove  to  be  correct  in  the 
end.  Therefore  some  states,  in  order  to 
avoid  a  laborious  process  of  valuation,  have 
adopted  the  simple  method  of  capitalizing 
the  earnings  of  proven  mines  and  assessing 
unproven  mines  a  nominal  value  per  acre 
of  mineral  ground,  the  equipment  and 
personal  property  of  both  classes  of  mines 
being  assessed  at  cost  less  a  reasonable 
allowance  for  depreciation. 

I  am  of  the  opinion,  that  such  a  method 
could  be  made  uniform  for  all  states  and 
counties  and  would  give  satisfactory  re- 
sults. When  such  a  method  is  used  the 
mines  are  grouped  into  two  classes  of  pro- 
ductive mines  and  non-productive  mines. 
The  amount  of  taxes  received  from  non- 
productive mines  is  small,  which  of  course 
meets  with  the  general  approval  of  the 
owners  of  such  mines.  However,  in  the 
case  of  productive  mines,  the  value  of  the 
mineral  ground  is  determined  by  taking 
for  the  past  five  years  the  average  oper- 
ating income  before  deduction  is  made  for 
depletion  and  depreciation  and  capitalizing 
this  average  at  a  certain  percentage,  ac- 
cording to  the  assured  life  of  each  mine, 
as  shown  by  ore  reserves,  etc.,  the  mines 
being  grouped  as  follows : 

First:  Mines  whose  ore  reserves  do  not 
show  evidence  of  exhaustion. 

Second :  Mines  whose  ore  reserves  show 
evidence  of  exhaustion. 

Third :  All  producing  mines  with  irreg- 
ular output. 


The  income  of  the  first  group  is  capital- 
ized at  a  figure  supposed  to  represent  a 
fair  profit  for  the  mining  business  as  com- 
pared with  other  industries  in  the  state. 
The  income  of  the  second  group  is  capi- 
talized at  a  higher  figure,  while  the  income 
of  the  third  group  is  capitalized  at  a  still 
higher  figure,  all  determined  with  the  en- 
deavor to  obtain  what  is  fair. 

Such  a  system  of  taxing  non-productive 
and  productive  mines  has  been  in  effect  for 
a  nimiber  of  years  in  the  state  of  Arizona, 
and  while  entirely  satisfactory  to  the  state 
and  counties  and  to  the  majority  of  non- 
productive mines,  it  has  resulted  in  mak- 
ing the  producing  mines  pay  about  60% 
of  the  state  and  county  taxes,  and  has 
given  other  lines  of  industry  a  lower  tax 
rate  than  that  of  other  states  of  much 
larger  population  and  less  state  expense 
than  that  of  Arizona. 

While  such  a  method  is  no  doubt  based 
upon  the  right  principles  and  has  the  ad- 
vantage of  simplicity  and  ease  of  opera- 
tion, it  has  its  disadvantages  as  well.  On 
account  of  the  difficulty  in  the  past  of  ob- 
taining net  earnings,  the  gross  earnings 
have  been  taken  and  an  arbitrary  rate  of 
capitalization  has  been  used  instead  of  a 
return  equal  to  that  earned  by  successful 
concerns  in  other  lines  of  business.  This 
has  resulted  in  an  excessive  tax  on  the 
producing  mines  of  the  state. 

This  system  was  possibly  the  best  that 
could  be  obtained  at  the  time  it  was 
worked  out  and  would  no  doubt  be  as  near 
an  ideal  system  as  could  be  obtained  if  the 
following  modifications  were  adopted : 

First:  There  should  be  included  in  the 
productive  group  only  those  mines  whose 
net  value  of  the  total  ore  discoveries, 
whether  mined  or  in  place,  exceed  the 
amount  of  the  actual  investment  in  mining 
claims,  equipment  and  development  ex- 
pense. 

Second :  All  mines  that  have  not  proven 
their  investment,  regardless  of  whether  or 
not  they  are  marketing  ore  from  develop- 
ment work  or  are  mining  all  development 
ore  discovered,  should  be  included  in  the 
non-productive  groups  and  the  value  of 
their  mine  property  so  assessed. 

Third :  In  the  case  of  productive  mines, 
instead  of  using  the  average  operating  in- 
come before  deduction  for  depletion  and 
depreciation  as  is  now  done,  the  net  income 
that   is  accepted  by  the  Federal   Govern- 
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meiit  as  income  subject  to  income  taxes 
should  be  used. 

Fourth :  In  the  case  of  productive  mines 
the  average  net  income  should  be  capital- 
ized, for  the  first  group,  at  a  figure  not 
less  than  that  obtained  by  dividing  the 
total  assessed  value  of  stock  of  successful 
commercial  enterprises  into  the  amount  of 
their  total  net  income.  In  no  case,  how- 
ever, should  the  value  exceed  the  present 
worth  of  the  ore  in  place  as  determined  by 
methods  approved  by  the  federal  Govern- 
ment. 

The  suggested  modifications  1  and  2,  as 
to  regrouping  of  the  mines,  could  be  easily 
accepted,  would  not  result  in  any  great 
diilerence  in  the  state  and  county  taxes, 
but  would  be  of  great  advantage  to  those 
engaged  in  the  development  of  mines. 

Suggestion  3,  to  use  net  income  instead 
of  gross  income,  could  also  be  easily 
adopted,  provided  the  development  mine  is 
eliminated  from  the  producing  group  and 
the  same  amoimt  of  depreciation  and  de- 
pletion as  allowed  by  the  Government,  is 
deducted  by  the  state. 

The  reason  for  the  present  unfairness  in 
the  state  and  county  taxation  of  mines, 
when  the  average  income  is  capitalized  to 
determine  valuation,  is  due  to  the  capital- 
izing of  the  average  earnings  at  a  figure 
lower  than  that  obtained  in  other  lines  of 
business.  As  an  illustration,  it  is  the  prac- 
tice of  most  merchants  so  to  gauge  their 
selling  prices  as  to  give  an  average  net 
income  of  from  5%  to  10%  of  the  sales, 
after  deduction  of  all  expense,  including 
cost  of  stock  and  depreciation  of  equip- 
ment. With  the  average  successful  mer- 
chant, the  turnover  of  stock  is  from  two 
to  four  times  per  year,  or  an  average,  say, 
of  7%  on  sales  and  an  average  turnover 
of  the  investment  of  three,  making  net 
earning  of  about  21%  on  the  actual  invest- 
ment, on  which  investment  they  are  taxed. 

In  comparison  with  this,  under  the  Ari- 
zona system  the  average  earnings  of  the 
first  group  of  mines,  which  is  taken  be- 
fore any  deduction  is  made  for  the  cost  of 
stock  and  depreciation  of  equipment,  is 
capitalized  at  15%. 

I  am  of  the  opinion  that  if  the  present 
Arizona  system  of  determining  valuation 
of  mines  could  be  modified  to  meet  the 
above  suggestions,  there  would  be  obtained 
an  ideal  system  of  valuation  for  state  and 


county   taxation  of    mines,   that   could   be 
made  uniform  for  all  states  and  counties. 

VALUATION   OF   MINES:   DISCOVERY,    ETC. 

In  order  that  it  may  be  known  when  a 
discovery  of  a  mine  is  made,  also  in  order 
that  the  requirements  of  the  present  fed- 
eral tax  law  as  to  the  determination  of  the 
market  value  of  mines  as  of  March  1st, 
1913,  in  case  of  purchase  prior  to  that 
date,  may  be  ascertained,  definite  methods 
of  valuation  should  be  approved  by  the 
Treasury  Department,  which  would  also 
help  to  clear  up  the  matter  of  state  valua- 
tion for  the  purpose  of  taxation. 

In  order  to  decide  when  a  mine  has 
been  discovered  or  when  the  net  value  of 
the  total  ore  discoveries  exceed  the  invest- 
ment there  must  be  determined  the  follow- 
ing facts: 

(a)  The  total  dry  tonnage  of  commer- 
cial ore  that  has  been  discovered. 

(b)  The  commercial  mineral  contents  of 
discovered  ore. 

(c)  The  recoverable  and  marketable 
contents  of  the  ore. 

(d)  The  cost  of  recovery  and  of  mar- 
keting the  recoverable  contents. 

(e)  The  prices  to  be  received  for  the 
recoverable  contents. 

These  facts  must  be  ascertained  before 
it  can  be  known  whether  or  not  a  discovery 
of  a  mine  has  been  made  and  definite 
methods  of  ascertaining  these  facts  should 
be  decided  upon  by  the  Treasury  Depart- 
ment, especially  in  determining  the  ore  re- 
serves and  what  metal  prices  are  to  be  used. 

To  ascertain  the  value  of  a  mine  as  of 
March  1st,  1913,  or  the  present  worth  as 
of  any  certain  date,  requires  the  use  of 
two  additional  factors,  as  follows : 

(f)  The  time  required  to  mine  and 
market  the  ore. 

(g)  The  rate  of  interest  to  be  allowed 
in  determining  the  present  worth  of  the 
mine  as  of  any  certain  date. 

These  factors  would  no  doubt  be  just  as 
difficult  of  determination  as  factors  "  a " 
and  "  e  ".  However,  they  are  matters  that 
must  be  settled  before  depletion  can  be 
satisfactorily  determined  for  those  mines 
that  had  acquired  their  properties  prior  to 
March  1st,  1913. 

The  determination  of  the  present  worth 
of  a  mine  as  of  a  certain  date  must  be  an 
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estimation  at  best,  due  to  the  fact  that  it 
is  an  endeavor  to  forecast  what  will  happen 
in  the  future  in  the  way  of  fluctuations  in 
the  price  of  labor,  materials  and  metals 
and  ability  to  operate  continuously,  etc. 
Nevertheless,  some  equitable  method  of 
determining  present  worth  of  the  mineral 
deposits  of  mines  should  be  adopted  im- 
mediately by  the  federal  Government. 

SUMMARY 

To  summarize  the  matters  that  have  been 
covered  in  this  article  concerning  state, 
county  and  federal  taxes  of  mines,  I  will 
say  that  the  mines  should  unite  for  their 
mutual  benefit  in  an  endeavor  to  obtain 
the  following: 

First:  That  the  state  and  federal  Gov- 
ernments should  define  a  proven  mine  or 
"  Discovery  of  a  Mine  "  as  the  discovery 
of  conmiercial  minerals,  whether  mined  or 
in  place,  of  a  total  net  value  in  excess  of 
the  total  amount  of  the  investment  in  min- 
ing claims,  development  expense  and  equip- 
ment. 

Second :  That  the  state  and  federal  Gov- 
ernments should  decide  upon  a  definite 
method  of  determining  the  net  value  of 
the  ore  discovered,  as  well  as  definite 
methods  of  ascertaining  the  present  worth 
or  market  value  of  a  mine  as  of  a  certain 
date. 

Third :  That  the  Treasury  Department's 
Regulations  should  define  income  from 
mines  subject  to  the  income  tax,  as  income 
from  proven  mines  only. 

Fourth :  That  the  Treasury  Depart- 
ment's Regulations  should  define  income 
from  mines  subject  to  excess  profits  taxes 
as  that  amount  of  each  year's  income  that 
is  left  after  the  average  investment  in  the 
business  has  earned  at  least  8%  per  an- 
num for  each  year  of  the  investment,  i.  e. 
the  yearly  income  from  mining  operations 
should  not  be  subject  to  excess  profits  tax 
except  as  it  is  in  excess  of  an  amount 
necessary  to  give  an  earning  of  8%  per 
annum  on  the  average  investment  to  date. 

Fifth:  That  for  the  purpose  of  state 
and  county  taxes,  endeavor  should  be  made 
to  obtain  a  uniform  grouping  of  mines  of 
each  state,  as  follows : 

(a)  Non-productive  and  non-income- 
eaming  properties. 

(b)  Producing     and     income-earning 
properties. 


Each  of  these  groups  should  be  divided 
into  sufficient  classes  to  enable  the  placing 
of  a  fair  valuation  on  each  class. 

Sixth:  That  for  the  purpose  of  state 
and  county  taxation,  a  nominal  assessed 
value  per  acre  of  all  non-productive  and 
non-income-earning  mines  should  be  ob- 
tained, and  also  a  fair  valuation  of  pro- 
ductive and  income-earning  mines  by  means 
of  capitalizing  the  actual  net  income  as 
reported  to  the  federal  Government,  at  a 
rate  for  the  first  group  of  productive  mines 
that  is  not  less  than  a  rate  obtained  by 
dividing  the  total  income  by  the  total  as- 
sessed value  reported  to  the  state  for  the 
purpose  of  taxation,  by  successful  com- 
mercial firms,  the  rates  for  the  other  classes 
of  productive  mines  to  be  as  much  higher 
than  the  first  class  as  fairness  and  justice 
will  allow. 

Seventh :  That  to  take  care  of  the  extra 
hazards  and  risks  involved  in  bringing  the 
mine  to  the  proven  stage,  as  well  as  those 
that  must  continually  be  taken  in  order  to 
insure  the  continuation  of  the  business,  due 
to  the  fact  that  mining  is  a  wasting  in- 
dustry, either  a  higher  rate  of  income  ex- 
emption from  the  excess  profits  tax  should 
be  granted  or  there  should  be  allowed  as 
"  Reserve  for  Hazards "  an  amount  not 
to  exceed  10%  of  the  yearlv  expense  of 
mining. 

In  order  to  accomplish  the  objects  as 
above  set  forth  there  should  be  a  campaign 
of  education  to  acquaint  the  general  public 
and  tax  law-making  bodies  of  the  inherent 
difference  between  mining  and  other  lines 
of  business. 

WHEREIN  MINING  DIFFERS  FROM  OTHER 
INDUSTRIES 

Almost  everyone  who  is  acquainted  with 
mining  knows  that  the  hazard  and  risk  is 
much  greater  than  in  other  lines.  How- 
ever, it  is  doubtful  whether  any  except 
those  who  have  made  it  a  study  could  tell 
exactly  wherein  mining  differs  from  other 
industries.  The  principal  differences  are 
as  follows : 

First:  The  initial  investment  in  mining 
claims,  development  and  equipment  must 
be  proven  by  the  discovery  of  commercial 
ore  of  a  net  value  equal  to  the  amount  of 
investment  before  the  investor  can  be 
reasonably  assured  of  the  return  of  his 
capital,   which  will  then  be  subject   only 
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to  the  fluctuations  in  the  metal,  material 
and  labor  markets. 

In  other  lines  of  business  the  amount  of 
investment  in  merchandise,  raw  materials, 
property,  etc.,  has  a  certain  marketable 
value  from  the  moment  of  purchase,  and 
can  be  disposed  of  at  any  time  thereafter, 
for  the  amount  of  capital  invested  therein, 
plus  a  reasonable  profit,  subject  to  fluctua- 
tions in  the  material  and  labor  markets 
and  competition. 

Second :  The  income  of  a  mine  is  de- 
termined principally  by  the  amount  that 
the  net  value  of  the  ore  discovered  is  in 
excess  of  the  investment  in  mining  claims, 
development  and  equipment,  while  the  in- 
come of  other  industries  is  determined  by 
the  price  at  which  the  article  can  be  sold 
above  the  cost  of  production,  and  the  quick- 
ness with  which  the  investment  is  turned. 

Third:  It  takes  from  three  to  seven 
years  as  a  rule,  after  necessary  develop- 
ment equipment  has  been  installed  on  a 
mineral  property,  to  prove  the  value  of  the 
property,  during  which  time  the  investor 
stands  to  lose  not  only  the  interest  on  his 
money,  but  all  or  part  of  his  principal,  de- 
pending upon  the  amount  of  the  net  value 
of  the  commercial  ore,  if  any,  that  may  be 
discovered.  Other  lines  of  industry  have 
the  value  of  their  investment  established 
immediately  upon  the  acquisition  of  their 
stock  and  are  able,  as  soon  as  equipment 
necessary  to  handle  the  business  can  he  in- 
stalled, to  offer  their  product  for  sale  at  as 
high  a  figure  above  the  investment  cost  as 
competition  and  the  law  of  supply  and 
demand,  etc.,  will  allow. 

Fourth :  Mining,  in  taking  the  risk  in- 
volved in  proving  its  initial  investment  as 
well  as  being  deprived  of  any  return  (m  its 
investment  during  this  period,  being  a 
wasting  industry,  must  obtain  a  higher  rate 
of  income,  after  the  mine  has  been  proven 


to  be  income-earning  property,  than  is  ob- 
tained by  other  business  in  order  to  insure, 
I)efore  exhaustion,  the  same  average  return 
of  income  as  other  lines  of  industry. 

Fifth :  To  operate  a  producing  mine  re- 
quires extraction  of  ore  and  sale  of  its 
recoverable  contents,  which  eventually  ex- 
hausts the  property  of  all  commercial  con- 
tents. Therefore  to  continue  the  life  of 
the  business  and  to  keep  the  organization 
intact,  requires  that  the  same  risk  and  un- 
certainty and  delay  in  return  on  invest- 
ment as  in  the  beginning  of  the  business 
must  again  be  taken  in  the  case  of  new 
properties  before  the  exhaustion  of  each 
proven  property.  In  the  case  of  other 
lines  of  business  that  have  an  established 
trade  it  is  simply  a  question  of  reinvesting 
the  liquidated  capital  that  was  invested  in 
stock,  in  the  purchase  of  new  stock  of  fin- 
ished or  raw  materials,  which,  in  the  case 
of  successful  commercial  enterprises,  is 
done  three  or  more  times  during  each 
year's  operation,  without  any  hazard  what- 
soever. 

In  addition  to  the  main  points  set  forth 
above,  mines  are  subject  to  accidents  by 
fire,  floods  and  cave-ins,  of  greater  mag- 
nitude than  is  the  case  in  other  lines  of 
l)usiness;  this  at  times  results  in  an  oper- 
ating loss  even  after  the  mine  has  been 
])roven  to  be  an  income-earning  property, 
against  which  there  is  no  insurance  except 
in  the  case  of  accident  to  employees. 

A  proven  property  has  not  only  to  as- 
siune  the  risks  and  uncertainties  above 
specified,  which  are  not  assumed  by  other 
lines  of  business,  but  must  also  bear  the 
risks  common  to  all  business,  of  fluctua- 
tions in  the  price  of  materials,  wages  of 
labor,  and  cost  of  supplies,  as  well  as 
strikes  and  acts  of  nature,  which  at  times 
may  result  in  a  proven  mine  operating  at  a 
loss  for  any  one  period. 


TIMBER  TAXATION 


HON,  W.   D.  VEASEY 
Laconia,  N.  H. 

An  address  before  the  As=;ociation  of  New  Hampshire  Assessors,  December  19,  191 8 


The  .subject  of  taxation  of  timber  and 
timber  land  and  the  question  of  whether  it 
should  be  taxed  at  its  full  value,  or  other- 
wise, has  been  discussed  by  a  great  many 


people,  at  constitutional  conventions,  be- 
fore the  legislature,  and  at  public  hearings. 
It  is  a  question  that  has  about  as  many 
different  views  as  there  are  different  people. 
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It  is  quite  evident  that  the  subject  can- 
Tiot  be  satisfactorily  disposed  of  at  a  con- 
stitutional convention.  Those  interested  in 
growing  timber  naturally  ask  for  and  want 
exemptions  for  a  period  of  time  at  least ; 
those  not  interested  in  timber  lands  feel 
that  if  their  property  is  to  be  taxed  at  its 
full  value,  that  timber  lands,  or  growing 
sprout  land,  as  it  is  termed,  should  be 
taxed  likewise.  There  are  some  good 
reasons  for  this  view,  but  there  are  some 
good  reasons  why  the  timber  and  sprout 
lands  at  least  should  not  be  taxed  at  full 
Talue. 

The  best  way  to  illustrate  the  subject  is 
by  comparison.  Take  a  farm,  for  instance, 
in  poor  state  of  cultivation,  producing 
hardly  anything,  —  that  particular  fann 
should  be  taxed  on  the  basis  of  its  produc- 
ing value.  Another  farm  of  the  same  acre- 
age in  a  high  state  of  cultivation  would  be 
assessed  for  perhaps  three  hundred  or  four 
hundred  per  cent  more  than  the  adjoining 
first-mentioned  farm.  The  reason  is  be- 
cause it  has  possibilities  and  is  actually 
producing  at  a  profit  to  its  owner. 

If  the  same  rule  is  applied  to  timber 
lands  and  they  are  taxed  according  to  their 
producing  value,  without  taking  into  con- 
sideration the  actual  crop  grown  thereon 
for  a  period  of  years  or  to  a  time  when 
the  crop  itself  has  become  of  material 
value,  then  and  not  until  then  should  the 
crop  or  standing  timber  be  taxed. 

Pine  land,  for  instance,  produces  lumber 
that  shows  a  growth  of  about  one-eighth 
inch  on  a  side,  or  one-quarter  inch  a  year 
in  diameter.  A  tree  that  has  grown  to  be 
6"  in  diameter,  one-half  its  length,  would 
require  twenty-four  years  of  time.  That 
tree  would  measure  4  cu.  ft.  or  40  board 
ft.,  assuming  that  it  was  30  ft.  high.  Until 
this  growth  has  reached  a  size  of  at  least 
6"  in  diameter,  one-half  its  length,  it  has 
practically  no  value  for  any  purpose  other 
than  to  grow. 

It  will  be  noticed  that  there  has  been 
twenty-four  years  of  idle  time  in  produc- 
ing a  growth  upon  a  tract  of  land  that 
would  average  6"  in  diameter,  one-half  its 
length. 

If  trees  should  stand  100  to  the  acre, 
this  particular  piece  of  land  in  question 
would  produce  400  M.  ft.  in  twenty-four 
years.  At  an  average  price  of  $6.00  per 
M.,  an  acre  of  this  land  would  only  be 
ivorth  $24.00  for  logging  purposes  at  the 


end  of  twenty-four  years.  A  lot  contain- 
ing 100  acres  would  be  worth  $2,400.  If 
this  lot  of  pine  were  to  be  taxed  at  its  full 
value,  the  owner  is  more  than  likely  to 
come  to  the  conclusion  that  he  has  paid  a 
tax  upon  this  land  for  twenty-four  years 
and  would  want  to  convert  it  into  money. 

If,  on  the  other  hand,  it  had  cost  but  a 
very  small  sum  to  carry  this  growth,  the 
owner  would  realize  that  by  carrying  it 
twenty-four  years  more,  the  tree  would  be 
1 2"  in  diameter,  one-half  its  length  and  60' 
tall,  and  would  measure  34  cu.  ft.  or  340 
board  ft.,  and  he  would  be  willing  to  hold 
the  lot  that  much  longer,  as  his  tree  would 
increase  from  4  cu.  ft.  to  34  cu.  ft.  in  the 
next  twenty-four  years,  that  is,  the  first 
twenty-four  years  he  only  grew  on  his  land 
of  100  acres  400  M.  ft.  of  lumber,  whereas 
in  the  next  twenty-four  vears  he  would 
have  3,400,000  ft.,  worth '$10.00  per  M., 
or  instead  of  $6.00,  $34,000  worth  of 
property  at  the  end  of  forty-eight  years.  I 
am  assuming  a  good  piece  of  timber,  better 
than  the  average,  only  by  way  of  illustra- 
tion. 

The  reason  for  this  extraordinary  growth 
and  increase  in  value  is  from  the  fact  that 
the  larger  the  tree,  the  bigger  the  propor- 
tion of  accumulative  growth  per  year  in 
that  tree.  Anyone  not  familiar  with  a 
caliper  rule  would  be  very  much  surprised 
to  see  how  fast  the  tree  increases  in  value 
as  its  diameter  increases.  A  tree  4"  in 
'liameter,  16'  long,  would  show  1  ft.  upon 
the  caliper  rule,  yet  it  would  take  about 
twenty  years  to  grow  it.  Leave  that  same 
tree  growing  twenty  years  more  and  it  will 
measure  150  board  ft.  A  tree  growing  in 
the  same  proportions  as  the  ones  just  men- 
tioned, 96  years  old,  would  be  24"  in  diam- 
eter, one-half  its  length,  would  l)e  90'  tall 
and  measure  198  cu.  ft.  or  1980  board  ft. 

It  is  very  evident  that  a  small  growth 
of  young  pine  or  any  other  kind  of  lumber 
is  of  very  small  value  and  yields  its  owner 
a  very  small  amount  per  year  until  it  has 
reached  an  age  of  twenty  to  twenty-five 
years;  therefore  it  should  be  taxed  at  a 
nominal  figure. 

It  has  been  urged  quite  seriously  that  a 
constitutional  amendment  should  be  passed 
exemting  entirely  from  taxation  young 
growth  of  this  nature,  for  a  period  of  years, 
and  then  that  the  timber  should  be  taxed 
at  its  true  value  from  the  end  of  that 
period  on.     Others  urge  that  the  question 
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of  taxation  should  be  left  until  the  timber 
has  been  sold  and  removed,  when  the  pur- 
chaser or  o%\mer  at  the  time  of  its  conver- 
sion should  pay  a  percentage  of  its  true 
value  to  the  to^\^l  in  a  lump  sum. 

I  have  had  an  impression  that  a  law^ 
could  be  passed  whereby  after  a  period  of 
twenty  years,  or  at  a  time  when  the  stand- 
ing gro^^•th  could  be  converted  into  box- 
board  lumber,  the  lot  should  be  assessed 
and  a  charge  made  on  the  town's  books 
against  the  lot,  the  same  as  though  a  tax 
was  to  be  paid,  that  this  charge  should  be 
made  from  year  to  year  and  that  the  town 
should  have  a  lien  upon  the  lot  for  the 
aggregate  amount  of  the  different  charges 
until  such  a  time  as  the  owner  should  see 
fit  to  dispose  of  said  property  and  that  the 
amount  of  the  charges  should  be  paid  to 
the  town  at  the  cutting  of  the  same.  In 
this  way  the  o^^^ler  and  purchaser  could 
both  refer  to  the  town  records  and  know 
how  much  tax  there  was  to  be  paid  upon 
the  lot.  The  owner  of  the  property  could 
refer  to  this  record  from  time  to  time  and 
make  up  his  mind  when  it  would  be  to  his 
advantage  to  dispose  of  his  lot.  The  real 
object  of  this  method  would  be  to  make  it 
of  interest  to  the  owner  to  retain  the  lot  as 
long  as  possible.  The  town  would  receive 
more  benefit  in  the  way  of  taxation  the 
longer  the  lot  was  left  standing,  the  owner 
would  receive  more  benefit  from  his  lot 
because  it  increases  so  much  faster  in  quan- 
tity and  quality  after  it  has  become  10"  or 
12"  in  diameter  than  he  did  before,  and 
the  purchaser  would  receive  a  better  class 
of  lumber. 

I  believe  the  time  will  come  when  the 
owner  of  standing  timber  will  be  prevented 
from  cutting  the  same  until  it  has  reached  a 
substantial  growth  and  perhaps  be  obliged 
to  re-set  as  many  trees  of  the  same  kind  as 
he  cuts  from  his  land.  Unless  some  such 
arrangement  can  be  made  by  the  constitu- 
tional convention,  I  believe  it  will  be  pos- 
sible and  fea-sible  for  the  tax  commission 
to  adopt  some  kind  of  a  universal  rule  for 
the  various  assessors  and  selectmen  of  the 
state  in  assessing  the  tax  upon  the  various 
kinds  and  growths  of  timber.  Some  rule 
along  this  line  could  be  adopted. 

Of  course,  the  whole  matter  of  just  taxa- 
tion is  based  upon  the  judgment  and  ex- 
perience of  the  various  assessors.  It  is  to 
be  expected  that  they  will  make  some 
errors,  that  they  will  get   some  pieces  of 


property  assessed  too  high  and  others  too 
low,  but  on  the  whole  they  can  get  at  the 
true  value  very  closely  through  their  own 
experience  and  the  experience  of  experts 
which  the  town  has  the  right  to  employ. 

I  believe  that  the  full  valuation  theory 
is  really  the  only  one  that  is  just  and  fair 
and  that  every  effort  should  be  made  to 
arrive  at  the  true  value  of  every  piece  of 
property  whatever  its  kind  and  wherever 
situated,  and  assess  the  property  accord- 
ingly. 

There  are  thousands  of  owners  of  prop- 
erty throughout  the  state  who  are  ignorant 
of  the  value  of  their  own  property.  It  is 
a  benefit  to  them  to  have  the  assessors  place 
a  value  upon  their  property  of  what  it  is 
actually  worth  and  it  works  no  hardship  in 
the  way  of  taxation,  providing  every  other 
person  in  the  town  and  state  is  taxed  like- 
wise. How  often  Ave  hear  of  some  fanner 
who  has  raised  a  piece  of  timber,  who  has 
not  been  on  to  his  wood  lot  for  years,  who 
has  been  asked  to  make  a  price  upon  his 
timber  or  his  farm,  and  has  placed  a  value 
upon  the  same  for  one-quarter  or  one-half 
its  true  value  and  afterwards  has  found  out 
his  mistake,  which  has  cost  him  no  end  of 
worry  and  disappointment,  perhaps  to  such 
an  extent  that  it  has  entirely  discouraged 
him.  This  would  not  happen  if  his  prop- 
erty had  been  properly  examined  and  as- 
sessed at  its  full  value  by  the  town  asses- 
sors. 

During  the  last  few  years  it  has  become 
customary  for  the  assessors  to  employ  some 
outside  expert  to  assist  them  to  come  to  a 
conclusion  as  to  the  fair  valuation  of  cer- 
tain tracts  of  land.  Every  town  should  ap- 
propriate a  sum  of  money  sufficient  to  pro- 
cure the  services,  once  in  five  or  ten  years, 
of  an  expert  timber  estimator,  that  their 
assessors  may  keep  posted  and  familiar 
with  the  valuation  of  all  of  the  pieces  of 
timber  land  in  their  town.  The  tax  asses- 
sors should  examine  the  reports  very  care- 
fully and  familiarize  themselves  with  tlie 
nature  of  the  growth,  location,  etc.,  so  that 
from  year  to  year  they  may  make  such  ad- 
ditions as  the  nature  of  the  growth  would 
require  or  permit.  Some  advocate  making 
a  fixed  addition  or  percentage  of  growth 
to  each  lot  yearly.  This  rule  is  not  just, 
as  some  lots  grow  much  faster  than  others. 
It  is  absolutely  necessary  for  the  assessors 
to  become  familiar  with  the  growth  in  their 
towns  in  order  to  treat  every  owner  justly ; 
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the  assessors  should  not  be  governed  by 
offers  made  for  timber  any  more  than  they 
should  for  other  pieces  of  property.  A 
man  may  have  some  reason  why  he  wishes 
to  retain  his  timber  the  same  as  he  would 
why  he  might  want  to  retain  the  house  he 
lives  in,  and  refuse  an  offer  of  twice  what 
it  is  worth,  or  he  might  be  willing  to  sell 
his  piece  of  timber  land  for  one-half  what 
it  is  actually  worth.  The  assessors  should 
not  be  governed  in  any  way  by  his  views 
unless  they  are  correct.  I  maintain  that 
all  assessors  should  be  very  lenient  in  the 
assessment  of  small  growth  and  that  the 
tax  commission  should  stand  back  of  this 
movement,  and  that  all  matured  timber 
should  be  taxed  at  its  full  value,  which 
means  full  cut,  full  price  and  in  considera- 
tion of  its  quality,  taJcing  into  consideration 
of  course  its  location,  nature  of  the  ground 
on  which  it  stands,  distance  from  rail- 
roads, etc. 

By  adopting  some  such  method,  the  same 
results  can  be  obtained  as  are  contemplated 
by  a  change  of  the  constitution,  with  the 
exception  of  an  absolute  exemption  for  a 
period  of  years. 

A  different  rule  should  be  applied  to 
hardwood  growth,  that  is,  the  method 
would  be  the  same,  but  the  duration  of 
time  for  nominal  taxation  should  be  ex- 
tended over  a  far  greater  number  of  years. 
There  is  quite  a  question  whether  the 
owners  of  hardwood  timber  lands  ever  re- 
ceive enough  to  pay  the  taxes,  to  say  noth- 


ing about  the  interest  upon  the  money  they 
have  invested  in  the  land.  It  is  a  known 
fact  that  old-growth  hardwood  timber 
lands  seldom  ever  produce  over  4  M.  ft. 
per  acre,  the  stumpage  is  figured  at  about 
$2.00  per  M.  This  would  yield  $8.00  per 
acre.  It  takes  about  100  years  to  produce 
hardwood  of  size  sufficient  to  make  first 
class  interior  finish.  It  is  very  evident 
that  the  owner  of  this  class  of  timl)er  lands 
is  losing  money  even  if  his  lands  are  not 
taxed  at  all. 

It  is  a  question  that  requires  a  great 
deal  of  study  and  consideration.  No  two 
pieces  of  land  can  be  treated  exactly  alike ; 
it  is  almost  entirely  a  question  of  judg- 
ment and  knowledge  on  the  part  of  the 
assessors.  They  should  be  very  cautious 
and  give  the  owner  the  benefit  of  all  the 
doubts.  It  is  not  good  business  to  so  assess 
timber  lands  as  to  cause  their  premature 
denudation.  There  is  a  strong  impression 
among  all  of  the  assessors  that  I  have  be- 
come acquainted  with,  that  they  must  go 
the  limit  in  order  to  satisfy  the  tax  com- 
mission of  the  state.  I  think  this  is  a 
wrong  impression,  judging  from  my  knowl- 
edge of  the  personnel  of  the  commission. 
This  could  be  eliminated  by  an  adoption 
of  certain  rules  with  explanations,  that 
would  be  well  within  the  law,  forwarded 
to  all  the  assessors  of  the  state  by  the  com- 
mission, if  they  should  conclude  after  ex- 
amination that  this  theory  is  workable  and 
practicable. 


THE  IMPORTANCE  OF  UNIFICATION  OF  INHEPxI- 

Tx\NCE  TAX  LAWS 


CHARLES  W.  GERSTENBERG 
Professor  of  Finance,  New  York  University 

An  address  at  the  New  York  State  Tax  Conference 


The  income  tax  has  recently  entirely 
overshadowed  other  forms  of  taxes  in  the 
public  mind.  I  don't  need  to  go  into  a 
discussion  of  the  reasons.  The  ease  with 
which  a  state  can  superimpose  a  state  in- 
come tax  on  the  federal  income  tax  is  now 
apparent  to  all  of  us  who  this  year  mailed 
a  yellow  sheet  to  120  Broadway  for  Mr. 
Travis  as  well  as  the  more  formidable 
w^hite  sheet  to  the  Customs  House  for  Mr. 
Edwards.     The  State  income  tax  was  for- 


tunately started  this  year  when  the  reduc- 
tion in  the  rate  of  the  normal  federal  in- 
come tax  from  12  per  cent  to  8  per  cent 
could  be  taken  as  a  solace  by  the  taxpayer 
for  his  new  tax  of  three  per  cent,  or  less, 
to  the  State.  But  we  must  not  close  our 
eyes  to  the  fact  that  gradually  the  tax- 
payer is  going  to  wake  up  to  the  fact  that 
residence,  heretofore  recognized  as  an  im- 
portant consideration  in  the  retrospect  of 
one  who  is  supposed  to  be  dwelling  in  the 


282 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  V 


kingdom  of  heaven,  is  also  an  important 
consideration  in  the  prospect  of  the  citizen 
facing  the  options  of  paying  income  taxes 
at  different  rates  in  different  states  or  of 
paying  an  income  tax  if  he  lives  in  one 
state  or  of  paying  none  if  he  lives  in  an- 
other. 

Men  of  means  have  sometimes  been  care- 
less about  locating  their  domiciles,  when 
the  only  difficulty  involved  was  the  pay- 
ment of  an  inheritance  tax  by  their  heirs 
or  estates.  Indeed,  a  brief  survey  of  many 
opinions  on  the  question  of  residence  shows 
that  there  has  seemed  to  be  some  virtue 
attached  to  the  phrase,  "  resident  of  Ver- 
mont," or  of  some  other  state,  appended 
to  the  name  of  the  testator  in  his  last  will 
and  testament,  just  as  though  such  a  phrase 
could  have  very  much  to  do  with  estab- 
lishing the  intent  necessary  to  change  a 
residence  into  a  domicile. 

But  the  income  tax  is  going  to  educate 
men  up  to  the  necessity  of  seeking  out  the 
state  that  is  easy  in  the  matter  of  taxes. 
The  need  for  escaping  present  income  taxes 
will  be  more  pressing,  more  appealing  than 
the  need  for  setting  the  house  in  order  to 
clear  the  estate  from  inheritance  taxes.  In 
the  single  act  of  locating  a  domicile  for 
the  purpose  of  fixing  the  taxpayer's  rela- 
tion to  the  state  income  taxes,  he  unwit- 
tingly, perhaps,  accomplishes  the  twofold 
purpose  of  dodging .  an  income  tax  for 
himself  and  an  inheritance  tax  for  his 
estate.  I  deem  it  important,  then,  that  in 
the  midst  of  all  our  discussion  of  income 
taxes  we  shall  not  lose  sight  of  the  effect 
which  the  levying  of  income  taxes  may 
have  on  the  revenues  of  the  state  through 
the  incentive  the  income  tax  may  give  to 
the  taxpayer  to  change  his  domicile  and 
thus  escape  not  only  the  income  tax  but 
the  inheritance  tax  as  well.  Let  me  add 
that  this  fear  of  mine  is  not  mere  imagina- 
tion. Only  very  recently  it  was  claimed  by 
heirs  that  their  testator  had  an  established 
residence  in  Massachusetts.  The  fact  that 
the  decedent  had  filed  his  federal  income 
tax  return  in  New  York  City  was  held  by 
a  New  York  court  to  be  conclusive  evidence 
of  residence  in  New  York.  Inheritance 
taxes  will  follow  income  taxes  just  as  cer- 
tainly as  trade  follows  the  flag. 

In  reading  the  report  of  the  Committee 
appointed  by  the  National  Tax  Association 
to  prepare  a  plan  of  a  Model  System  of 
State  and  Local  Taxation,  I  was  sorry  to 


see  that  the  place  of  inheritance  taxes  in  a 
uniform  system  had  not  been  considered. 
I  say  I  was  sorry  because  I  believe  the 
subject  of  inheritance  taxes  is  just  as  much 
in  need  of  classification  and  standardiza- 
tion as  any  of  the  other  taxes.  Several 
years  ago  it  was  pointed  out  that  an  ex- 
amination of  the  cases  reported  in  one  of 
our  law  digests  showed  that  about  twenty- 
five  per  cent  of  the  total  litigation  con- 
cerning taxes  is  attributable  to  the  inheri- 
tance tax  laws.  The  importance  of  in- 
heritance taxes  is  shown  not  only  in  this 
mass  of  litigation  —  only  a  small  part  of 
the  cost  of  which,  by  the  way,  finds  its  way 
into  the  reports  of  the  cost  of  tlie  admin- 
istration of  the  law — but  by  the  fact  that 
forty-five  of  our  forty-eight  sovereign 
states  have  adopted  a  tax  on  decedents' 
estates  in  some  form  and  that  all  but  ten 
of  them  tax  transfers  of  stock  of  domestic 
corporations,  though  the  decedent  was  a 
non-resident  of  the  state.  On  account  of 
the  complexity  of  the  problems  involved  in 
inter-state  inheritance  taxation  as  well  as 
on  account  of  their  growing  importance  as 
sources  of  revenue,  I  am  sorry  that  the 
Model  System  did  not  lay  down  some 
guiding  principles. 

I  shall  not  attempt  to  rush  in  where  the 
National  Tax  Association  committee  feared 
to  tread.  There  are,  however,  a  few  aspects 
of  this  question  that  I  should  like  to  touch 
upon,  stating  problems  rather  than  suggest- 
ing solutions. 

In  the  first  place,  the  instability  of  our 
inheritance  tax  laws  is  cause  for  com- 
plaint. In  the  single  year  1919  there  were 
statutory  changes  in  19  states  as  well  as 
the  change  in  the  federal  estate  tax  law. 
Our  own  law  has  been  amended  over  40 
times  since  its  enactment  in  1885.  The 
fact  that  business  in  the  United  States  is 
organized  largely  on  the  corporate  basis ; 
the  fact  that  corporations  make  wide  ap- 
peals for  capital,  and  the  fact  that  good 
investment  policy  teaches  the  wisdom  of 
scattering  investments  geographically  as 
well  as  in  various  enterprises,  all  conspire 
to  place  the  citizen  of  any  state  largely 
under  the  control  of  the  laws  of  all  the 
states.  Not  only  in  choosing  domicile, 
then,  must  the  taxpayer  study  the  tax  laws, 
but  in  choosing  his  investments  he  must 
give  weight  to  the  tax  burdens  the  different 
available  investments  entail.  Anj'one  who 
is  familiar  with  bond  circulars  knows  that 
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the  inheritance  tax  law  of  the  state  of  in- 
corporation is  as  important  a  consideration 
as  is  the  element  of  income,  or  of  market- 
ability or  any  other  advertised  investment 
feature.  The  taxpayer  has  a  right  to  de- 
mand that  he  be  permitted  to  make  his  in- 
vestments without  examining  from  year  to 
year  the  statutes  of  some  forty-five  juris- 
dictions. The  encouragement  of  thrift 
under  present  chaotic  conditions  must  seem 
to  many  a  hopeless  task.  I  make  bold  to 
say,  even  in  this  day  and  trembling  hour, 
that  though  a  man's  house  has  ceased  to  be 
his  castle,  the  state  cannot  claim  it  as  a 
laboratory  in  which  to  conduct  its  fiscal 
experiments. 

In  the  second  place,  even  if  there  were 
little  change  from  year  to  year  in  the  in- 
heritance tax  laws,  the  mere  fact  of  diver- 
gence in  rates  and  often  in  incidence,  makes 
difficult  the  task  of  carr^ang  on  ordinary 
business  with  some  regard  to  the  future. 
Investors  have  come  to  the  point  where 
they  ask  about  the  liability  to  inheritance 
taxation  of  every  investment  that  is  offered 
them.  One  insurance  company  has  pub- 
lished a  digest  of  interstate  inheritance  tax 
laws,  and  one  investment  house  has,  to  my 
knowledge,  engaged  the  services  of  a  spec- 
ialist to  prepare  for  its  customers  a  pamph- 
let on  the  subject  of  the  relation  of  inheri- 
tance taxes  to  investment,  including  a  digest 
of  the  essential  parts  of  the  inheritance  tax 
laws.  A  uniform  law,  whether  it  be  a 
uniform  law  adopted  voluntarily  by  the 
states  or  a  single  law  adopted  by  the  Fed- 
eral Government  would  simplify  the  in- 
vestors' problems. 

A  third  difficulty  that  the  inheritance  tax 
problem  presents  is  the  danger  of  the  dis- 
sipation of  productive  capital.  Almost 
every  insurance  agent  selling  life  insurance 
can  give  at  least  part  of  the  argument  on 
this  point.  If  the  inheritance  tax  bears 
so  heavily  on  an  estate  that  a  large  part 
of  it  must  be  converted  into  cash  to  pay 
the  tax,  there  is  danger  that  the  income- 
producing  entity  of  which  the  estate  may 
consist  will  be  disrupted,  to  the  detriment 
not  only  of  those  interested  in  the  estate 
directly  but  to  society  as  well.  For  though 
our  economic  faith  may  run  to  extreme  in- 
dividualism or  to  complete  socialism,  we 
still  can  agree  that  the  disruption  of  large- 
scale  production  is  an  economic  loss.  The 
insurance  business  has  grown  tremendously, 
and  partly  because  life  insurance  is  used 


to  provide  the  means  for  paying  inheritance 
taxes  that  might  otherwise  ruin  business 
organizations. 

This  danger  really  may  arise  in  one  of 
two  ways :  either  an  estate  may  fall  under 
the  concurrent  burden  of  several  inheri- 
tance taxes  imposed  by  the  federal  govern- 
ment and  by  several  states,  or  it  may  be 
subject  to  successive  inheritance  taxes  im- 
posed by  one  or  more  jurisdictions  at  the 
death  of  several  holders  who  die  in  rapid 
succession.  The  danger  of  this  latter  con- 
tingency, namely,  that  the  same  property 
may  belong  successively  to,  say,  five  hold- 
ers who  die,  one  after  another,  within  a 
short  time  is  recognized  by  the  Federal 
Estate  Tax,  which  provides  in  effect  that 
the  same  property  cannot  be  taxed  twice 
within  five  years.  To  get  the  states  to 
agree  to  such  a  provision  is  probably  im- 
possible. And  even  if  the  several  states 
did  enact  such  a  provision,  excluding  from 
inheritance  taxes  property  that  had  recently 
been  taxed,  the  provision  undoubtedly 
would  be  made  to  apply  only  to  property 
that  had  been  taxed  by  the  same  state.  If 
therefore  the  ownership  of  property  should 
pass  in  rapid  succession  from  a  resident  of 
one  state  to  a  resident  of  another  state, 
and  so  on,  we  should  pretty  soon  find  the 
estate  practically  annihilated.  I  say  prac- 
tically annihilated,  for  I  appreciate  that 
successive  taxes,  each  taking  only  a  per- 
centage of  what  was  left  after  the  previous 
tax  had  been  paid,  could  never  entirely  ex- 
haust a  property.  But  from  a  practical 
standpoint  you  don't  have  to  appropriate 
every  drop  of  property  to  exterminate  en- 
tirely the  value  of  what  is  left.  There  is 
a  fraction  of  an  estate  beyond  which  you 
cannot  go  in  subtracting  wealth  without 
causing  the  estate  to  fly  apart  like  the 
Prince  Rupert  drops  that  are  made  by 
dropping'  rholten  glass  into  water.  But 
the  danger  does  not  arise  from  successive 
levies  alone.  It  arises  from  the  concurrent 
imposition  of  taxes  on  the  same  property 
at  the  same  time  by  several  taxing  juris- 
dictions. At  the  present  time  there  is  al- 
was  a  double  burden,  that  of  the  state  and 
that  of  the  Federal  Government,  And  if, 
for  example,  all  of  the  decedents'  property 
should  have  a  definite  physical  situs  in 
one  state,  and  the  decedent  should  have  his 
residence  in  another  state  there  would  un- 
doubtedly be  triple  taxation — taxation  that 
might  approximate  50  per  cent  of  the  prin- 
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cii>al  of  the  estate.  Indeed,  an  estate  may 
pav  inheritance  taxes  on  the  same  wealth 
in  five  jurisdictions,  i.  e.,  four  states  and 
the  federal  government. 

A    still    further   difficulty   in   our  inter- 
stale  system  of   inheritance   taxes   has  al- 
ready been  hinted  at,  the  expense,  as  well 
a>  the  delay  in  settling  estates.    The  judge- 
made  law  of  interstate  inheritance  taxation 
is    growing    apace    with    the    statute    law. 
'IMiis  iudge-made  law  I  am  afraid  is  cloud- 
ing the  general   principles   with    countless 
single  instances  that  serve  the  purpose  of 
pointing  the  way  to  evasion  as  well  as  the 
purpose  of  clarifying  the  law.     I  have  had 
some  training  in  the  law  and  have  accus- 
tomed myself  to  rather  close  reasoning,  but 
I   must  confess   that  the   opinions    of   the 
L'nited  States  Supreme  Court  alone  are  be- 
coming bewildering.     For  example,  I  have 
not    yet   been   able    to    reconcile    the   two 
following   pronouncements    made   by    that 
Court,  one  on  October  27  last  in  upholding 
the  "  ratio  formula  "  contained  in  the  New 
Jersey  inheritance  tax  law,   and  the  other 
holding  unconstitutional  the  lack  of  a  non- 
resident exemption  clause  in  our  own  in- 
come   tax.      In    the    one    case    the    Court 
said  :  "  The  alleged  discrimination  ...  so 
far  as  privileges  and  immunities  are  con- 
cerned,  is   not   strictly   applicable   to   this 
statute  because  the  difference  in  the  method 
of   taxation  rests  upon  residence  and  not 
upon  citizenship."      {Maxivell  vs.  Bughee, 
250  U.  S.   525.)      In  the  New  York  case 
the   same  court   within   five  months  said : 
"  A   general   taxing   scheme   [what  else  is 
the  New  Jersey  inheritance  tax]  if  it  dis- 
criminates against  all  non-residents,    [and 
that  is  what  the  New  Jersey  law  does]  has 
the   necessary   effect   of    including    in    the 
discrimination    those   who    are    citizens   of 
other  states;  and,  if  there  be  no  reasonable 
ground   for  the  diversity  of  treatment,   it 
abridges  the  privileges  and  immunities  to 
which   citizens  are  entitled."      [Travis  v. 
Yale    6r°    Tmcne    hffg.    Co.,    not    yet    re- 
ported.) 

The  fact  is  that  the  attempt  to  draw 
distinctions  between  state  lines  and  be- 
tween state  and  federal  lines  is  placing  a 
well-nigh  intolerable  burden  on  the  Su- 
preme Court,  a  burden  which  is  requiring 
a  preciseness  of  reasoning,  and  sometimes 
the  erection  of  a  hair-splitting  rule,  that  is 
altogether  revolting  to  the  man  who  insists 
upon  standing  out    in   the   clear  light    of 


common  sense  and  upon  judging  of  rights 
and  obligations,  as  between  citizens  and 
the  state,  as  well  as  between  citizen  and 
citizen  and  between  state  and  state,  on  the 
simple  basis  of  what  is  given  and  what  is 
received. 

It  may  seem  sensible  to  the  lawyer  to 
make  distinctions  as  Professor  Powell  does 
in  his  series  of  articles  on  Extra-Territorial 
Inheritance  Taxation  just  beginning  in  the 
Columbia  Laiv  Revie^v,  as  to  the  nature 
of  a  tax  in  one  place  and  in  another  place, 
calling  it  in  one  jurisdiction  a  tax  on  the 
privilege  of  doing  business  and  in  another 
a  tax  on  property,  but  to  the  matter-of-fact 
person,  such  distinctions  are  but  sops  which 
logic  throAvs  to  the  overstrained  judicial 
conscience.  Blackstone  tells  us  that  the 
Roman  tyrant  Caligula  posted  his  new 
laws  at  the  top  of  the  columns  supporting 
the  roof  of  one  of  the  temples.  When  his 
enemies,  wholly  ignorant  of  the  law,  were 
brought  to  court,  their  complaint  that  they 
did  not  know  of  the  law  was  answered  l^y 
the  retort,  the  laws  are  posted  on  the 
temple.  Now,  I  claim  that  the  difference 
between  putting  a  law  at  the  top  of  a 
column  and  burying  it  beneath  a  perfect 
landslide  of  judge-made  theories  or  hiding 
it  within  a  wilderness  of  what  to  tlie 
matter-of-fact  seems  contradictory  inter- 
pretations, I  say  the  difference  between  the 
cunning  of  the  tyrant  and  the  ponderous- 
ness  of  our  forty-five-fold  system  of  legis- 
lative and  judicial  experiment  is  so  slight 
as  to  justify  the  matter-of-fact  man  in 
choosing  the  physical  labor  of  "  shinning  " 
up  a  temple  column  to  the  utterly  exhaust- 
ing labor  of  digging  out  the  meaning  of 
our  modern  inheritance  tax  law. 

In  view  of  all  these  difficulties  and  prob- 
lems I  am  convinced  in  my  own  mind  that 
the  solution  lies,  as  Professor  Seligman  of 
Columbia  has  pointed  out  recently,  in  a 
single  levy  on  the  estates  of  decedents  by 
the  Federal  Government  with  an  appor- 
tionment of  the  proceeds  among  the  states. 
T  am  not  prepared  to  state  exactly  how 
that  apportionment  should  take  place.  But 
certain  principles  might  be  laid  down  to 
guide  in  the  preparation  of  an  exact  plan. 

1.  The  States  should  participate  in  pro- 
l)ortion  to  the  assistance  they  have  ren- 
dered the  decedent  in  the  protection  of  his 
property. 

2.  Some  attention  should  be  given  to  the 
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needs  of  the  states,  and  this  probably  can 

liest  be  gauged  on  the  basis  of  population. 

3.  The  federal  government  should  be  re- 


garded not  as  the  patron  of  the  states,  dis- 
imrsiiig  alms,  but  a.s  their  servant  charged 
with  the  duty  of  sustaining  them. 


DECISIONS  AND  RULINGS 

EDITED  BY  A.  E.   HOLCOMB 


Late  Supreme  Court  Decisions. — An 
interesting  opinion  rendered  June  1st,  1920, 
which  we  are  al>le  only  to  briefly  refer  to, 
is  that  of  the  United  States  Supreme  Court 
in  reversing  the  District  Court  in  the  case 
of  Evans  v.  Gore  (260  Fed.  550)  and 
holding  that  the  inclusion  as  taxable  in- 
come under  the  federal  law  of  the  salary 
of  a  federal  judge  is  unconstitutional. 
The  opinion  is  lengthy  and,  among  other 
things,  reiterates  the  view  expressed  in 
other  cases  that  the  words  "  from  what- 
ever source  derived  "  in  the  16th  amend- 
ment are  not  to  be  held  to  increase  the  tax- 
ing power  of  Congress  other  than  by  re- 
moving the  necessity  of  apportionment  in 
taxing  incomes. 

Another  important  opinion  rendered  on 
the  same  day  is  that  in  the  case  of  Cream 
of  Wheat  Co.  v.  County  of  Grand  Forks, 
reported  in  170  N.  W.  863  and  digested 
in  Bulletin.  Vol.  IV,  page  246.  By  this 
opinion  the  state  court  is  affirmed  in  hold- 
ing that  the  taxation  of  a  domestic  cor- 
poration upon  its  capital  stock  even  thougli 
it  has  no  property  in  the  state  and  does  no 
business  therein  is  not  an  unconstitutional 
exercise  of  the  taxing  power. 

Excise  Tax — Foreign  Corporations — 
Interstate  Commerce  —  Unit  Rule  of 
Assessment. — It  is  well  settled  that  taxes 
on  property  or  on  franchises  treated  as 
property  must  refrain  from  assessing  extra- 
territorial values.  When  interstate  prop- 
erties are  valued  as  a  unit  and  some  frac- 
tion is  then  taken  as  the  part  located  within 
the  jurisdiction,  the  Supreme  Court  insists 
that  the  assessment  must  apply  a  proper 
ratio  to  a  proper  base.  Property  outside 
the  state  which  cannot  contribute  to  the 
value  of  what  is  within  the  state  must  be 
excluded  from  the  base.  Fargo  v.  Hart, 
193  U.  S.  490 ;  Meyer  v.  Wells  Fargo  &> 
Co.,  223  U.  S.  298. 

Undoubtedly  more  latitude  is  allowed  in 
assessing    excise    taxes    than    in    assessing 


property  taxes.  The  excise  may  be  a  spe- 
cific tax  of  a  uniform  amount  or  varying 
according  to  the  population  of  the  area  in 
which  business  is  done.  Excises  measured 
by  property  within  the  state  or  by  that 
part  of  the  total  capital  stock  which  rep- 
resents the  property  within  the  state  are 
sustained.  St.  Louis,  S.  W.  Ry.  Co.  v.  Ar- 
kansas, 235  U.  S.  350;  Lusk  v.  Botkin,  240 
U.  S.  236.  But  excises  which  cannot  by 
reason  of  a  maximum  limit  be  brought 
within  the  class  of  specific  taxes  and  which 
are  measured  by  total  capital  stock  repre- 
senting property  without  the  state  are  as 
vicious  as  similar  taxes  on  property  or  on 
franchises  treated  as  property.  The  vice 
of  such  statutes  has  been  that  they  have 
sought  to  accomplish  through  the  levy  of 
an  excise  tax  the  assessment  of  extra-terri- 
torial values.  This  was  formerly  thought 
proper  when  the  subject  of  the  tax  was  the 
privilege  of  a  foreign  corporation  to  en- 
gage in  local  business  within  the  state. 
But  in  the  Western  Union  Case  and  those 
succeeding  it,  the  measure  of  an  excise  tax 
was  held  invalid  when  it  inevitably  in  all 
cases  took  account  of  extra-territorial 
values. 

In  some  of  the  cases  annulling  excise 
taxes  measured  by  total  capital  stock,  the 
opinions  have  called  the  tax  one  in  effect 
on  property  beyond  the  jurisdiction.  This 
has  led  some  to  as.sume  that  it  might  still 
be  possible  for  a  "  true  excise  tax "  to 
escape  from  the  shackles  of  the  Western 
Union  Case.  It  is  more  likely,  however, 
that  the  Supreme  Court  was  trying  not  to 
draw  distinctions  between  true  excise  taxes 
and  fake  excise  taxes  that  were  really 
property  taxes,  but  merely  to  indicate  that 
an  excise  when  vmequivocally  measured  by 
property  may  have  the  same  vice  of  extra- 
territoriality as  a  formal  property  tax. 
Any  doubt  on  this  matter  is  now  set  at  rest 
by  a  unanimous  decision  enjoining  the  at- 
tempted assessment  of  North  Dakota's 
special  excise  tax  on  foreign  corporations. 
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As  the  injunction  involved  was  only  a  pre- 
liminary one,  the  court  did  not  enter  into 
nice  calculations  as  to  the  precise  extent 
of  North  Dakota's  unwarranted  greedi- 
ness. Mr.  Justice  Holmes  gives  us  the 
facts  and  the  law  in  characteristically 
compact  and  lucid  fashion.  After  saying 
that  the  tax  law  "  purports  to  be  a  special 
excise  upon  doing  business  in  the  State," 
he  continues : 

"  As  the  law  is  administered,  the  tax 
commissioner  fixes  the  value  of  the  total 
property  of  each  railroad  by  the  total  value 
of  its  stocks  and  bonds  and  assesses  the 
proportion  of  this  value  that  the  main  track 
mileage  in  North  Dakota  bears  to  the  main 
track  of  the  whole  line.  But  on  the  alle- 
gations of  the  bill,  which  is  all  that  we 
have  before  us,  the  circtunstances  are  such 
as  to  make  that  mode  of  assessment  inde- 
fensible. North  Dakota  is  a  State  of 
plains,  very  different  from  the  other  States, 
and  the  cost  of  the  roads  there  was  much 
less  than  it  was  in  mountainous  regions 
that  the  roads  had  to  traverse.  The  State 
is  mainly  agricultural.  Its  markets  are 
outside  its  boundaries  and  most  of  the  dis- 
tributing centers  from  which  it  purchases 
also  are  outside.  It  naturally  follows  that 
the  great  and  very  valuable  terminals  of 
the  roads  are  in  other  States.  So,  looking 
only  to  the  physical  track,  the  injustice  of 
assuming  the  value  to  be  evenly  distributed 
according  to  main-track  mileage  is  plain. 
But  that  is  not  all. 

"  The  only  reason  for  allowing  a  State 
to  look  beyond  its  borders  when  it  taxes 
the  property  of  foreign  corporations  is  that 
it  may  get  the  true  value  of  the  things 
within  it,  when  they  are  part  of  an  organic 
system  of  wide  extent,  that  gives  them  a 
value  above  what  they  otherwise  v/ould 
possess.  The  purpose  is  not  to  expose  the 
heel  of  the  system  to  a  mortal  dart — not, 
in  other  words,  to  open  to  taxation  what  is 
not  within  the  State.  Therefore  no  prop- 
erty of  such  an  interstate  road  situated 
elsewhere  can  be  taken  into  account  unless 
it  can  be  seen  in  some  plain  and  fairly  in- 
telligible way  that  it  adds  to  the  value  of 
the  road  and  the  rights  exercised  within 
the  State.  Hence  the  possession  of  bonds 
secured  by  mortgage  of  lands  in  other 
States,  or  of  a  land-grant  in  another  State 
or  of  other  property  that  adds  to  the  riches 
of  the  corporation  but  does  not  affect  the 
North  Dakota  part  of  the  road  is  no  suffi- 


cient ground  for  the  increase  of  the  tax — 
whatever  it  may  be  —  whether  a  tax  on 
property,  or,  as  here,  an  excise  upon  doing 
business  within  the  State.  St.  Louis  South- 
western  Ry.  Co.  v.  Arkansas,  235  U.  S. 
350,  364.  In  this  case,  it  is  alleged,  the 
tax  commissioner's  valuation  included  items 
of  the  kind  described  to  very  large  amounts. 
The  foregoing  considerations  justify  the 
preliminary  injunction  that  was  granted 
against  what  would  appear  to  be  an  un- 
warranted interference  with  interstate  com- 
m.erce  and  a  taking  of  property  without 
due  process  of  law."  —  Wallace  et  a!,  v. 
Nines,  U.  S.  Sup.  Ct.,  May  3,  1920. 

Tax  Commission  —  Powers  —  Equal- 
ization— Injunctive  Relief.  —  The  test 
of  the  legality  of  the  strenuous  efforts  of 
the  Indiana  State  Board  of  Tax  Commis- 
sioners to  revolutionize  the  system  of  as- 
sessment (or  underassessment)  in  that  state 
which  were  undertaken  as  a  part  of  the 
program  pursuant  to  which  the  1919  legis- 
lative changes  were  made  has  recently 
reached  its  initial  stage  through  a  decision 
of  the  appellate  court. 

The  Board  ordered  wholesale  increases 
of  classes  of  property  throughout  the  state 
at  percentages  differing  in  the  different 
counties  and  townships.  This  action  was 
attacked  through  a  suit  to  enjoin  the 
county  officers  of  one  county  from  com- 
plying with  the  orders.  The  circuit  court 
granted  the  injunction,  holding  the  action 
illegal.  The  contentions  were  that  the 
Board  had  no  power  to  equalize  as  between 
townships  within  a  county  or  as  between 
different  classes  of  real  or  personal  prop- 
erty; that  it  must  equalize  as  between 
counties  only  and  in  so  doing  must  act 
upon  the  certain  specified  classes  and  upon 
the  aggregate  of  such  classes. 

The  appellate  court  deemed  it  unneces- 
sary to  decide  upon  the  power  of  the  Board 
to  act  as  it  did,  though  observing  that  it 
was  not  prepared  to  hold  that  such  power 
was  wanting.  It  contented  itself  with  a 
careful  discussion  of  the  province  of  a 
court  of  equity  in  a  case  where,  as  here, 
the  issuance  of  the  injunction  prayed  for 
would  cause  widespread  confusion  and 
hardship  to  the  entire  state.  Copious  cita- 
tion is  made  from  the  opinions  in  cases 
from  other  jurisdictions,  all  tending  to 
indicate  the  rule  that  where  a  remedv  at 
laws  exists,  litigants  will  be  lield  confined 
to  such  relief,  where  the  effect  of  injunc- 
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tive  relief  would  break  do\\Ti  the  revenue 
system  of  the  state  for  the  year  and  cause 
irreparable  injury  and  confusion  and  more 
harm  would  be  done  than  would  be  pre- 
vented. The  judgment  was  reversed  and 
the  cause  remanded,  the  litigants  being 
thus  left  to  their  legal  remedy. — Fesler  v. 
Bosson,  126  N.  E.  20. 

Review  of  Assessments  —  Coxlusive- 
NESS  OF  Official  Action.  —  On  an  ap- 
praisement of  real  property  for  the  assess- 
ment of  inheritance  tax  the  state  appealed 
to  the  circuit  court  from  the  action  of  the 
Probate  Court,  claiming  undervaluation. 
The  appeal  w^as  dismissed  and  such  dis- 
missal was  upheld  by  the  supreme  court  of 
Arkansas,  it  appearing  that  there  was  no 
statutory  authority  for  such  appeal,  such 
as  was  held  necessary  to  authorize  a  re- 
view of  the  action  of  duly  constituted  offi- 
cials.— State  V.  Bowlin's  Estate,  217  S.  W. 
464. 

Assessments — Sufficiency  of  Notice 
of  Increase — Appearance  as  Waiver  of 
Notice. — In  a  Montana  case  the  taxpayer 
who  had  been  notified  by  the  assessor  of 
an  increase  and  who  entered  an  objection 
because  the  notice  given  was  inadequate, 
being  less  than  that  required  by  law,  was 
held  by  his  appearance  and  objection  to 
have  waived  the  irregularity.  —  Anaconda 
Copper  Min.  Co.  v.  Ravalli  County,  186 
Pac.  332. 

Fraudulent  Assessment — Arbitrary 
Basis. — Where  it  was  shown  that  the  as- 
sessments complained  of  were  from  four 
to  seven  times  assessments  made  upon  ad- 
joining properties  and  that  the  assessor 
had  adopted  a  minimum  value  per  acre  for 
all  such  properties  and  particularly  where 
in  a  condemnation  proceeding  to  acquire 
the  property  in  question  the  award  was 
one-fourth  the  assessed  value,  the  assess- 
ments must  be  held  invalid  as  being  frau- 
dulently made. — Titloxv  v.  Pierce  County, 
185  Pac.  575. 

Insurance  Companies — Deduction  of 

Reserves.  —  A  statute  of  Georgia  provid- 
ing that  the  amount  of  the  reserve  fund 
required  by  law  to  be  held  by  insurance 
companies  for  policyholders  should  be  de- 
ducted, with  other  items,  from  the  assets, 
in  obtaining  the  taxable  value  of  the  per- 
sonal property  of  such  companies  was  held 


not  in  violation  of  any  constitutional  pro- 
vision, no  such  provision  being  specified  in 
the  demurrer. — City  of  Atlanta  v.  Stand- 
ard Life  Ins.  Co.,  101  S.  E.  122. 

Equality  and  Uniformity — Railroad 
Bridge.  —  In  a  proceeding  to  review  the 
assessment  of  a  railroad  bridge,  the  Iowa 
supreme  court  affirmed  earlier  decisions, 
holding  that  if  the  record  disclosed  that 
all  other  real  property  in  the  city  was,  in 
fact,  assessed  at  60  per  cent  of  its  actual 
value  and  the  bridge  at  full  value,  such 
assessment  could  not  be  sustained. — Union 
Pac.  R.  Co.  V.  City  of  Council  Bluffs,  175 
N.  W.  7. 

Capital  Stock — Classification.  —  A 
Pennsylvania  statute  provided  a  tax  upon 
companies  "  organized  and  incorporated 
for  the  purpose  of  distilling  liquors  and 
selling  the  same  at  wholesale ".  A  cor- 
poration of  that  character  was  held  tax- 
able thereunder,  although  it  did  no  dis- 
tilling in  the  state,  the  court  holding  that 
it  came  within  the  class  although  all  its 
distilling  was  done  without  the  state. — 
Cojumonwealth  v.  Hannis  Distilling  Com- 
pany, 108  Atl.  822;  see  also  Common- 
ivealth  V.  John  McGlinn  Distilling  Co., 
108  Atl.  823. 

Assessments — Notice  of  Increase. — 
Where  a  taxpayer  had  actual  notice  of  an 
increase  in  his  assessment  and  opportunity 
to  take  steps  to  contest  same,  the  tax  upon 
such  increased  assessment  was  not  invalid 
because  of  failure  of  the  authorities  to 
give  notice  in  the  particular  manner  pro- 
vided by  the  statute.  —  Oates  v.  Fountain, 
101  S.  E.  830. 

Assessments  —  Listing  —  Notice  of 
Increase.  —  An  agent  of  land  owners  ap- 
peared before  the  assessor  and  an  assess- 
ment was  arrived  at  which  was  entered 
upon  the  roll.  Thereafter,  by  direction  of 
the  State  Board  of  Affairs,  an  increase  was 
made  without  notice  to  the  owner  or  his 
agent.  Upon  appeal,  the  court  held  that 
the  testimony  of  the  assessor  that  he  stated 
to  the  agent  that  the  assessment  was  tenta- 
tive and  that  if  the  State  Board  should 
thereafter  order  an  increase,  he  would 
make  it,  did  not  disentitle  the  agent  to  the 
notice  of  increase  provided  by  the  statute. 
— Forest  Lumber  Co.  v.  Word,  83  So.  551. 
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Classification — Exemptions.  —  In  a 
recent  case  the  Minnesota  court  held  that 
while  the  legislature  had  a  wide  discretion 
in  classifying  property  for  tax  purposes, 
the  classification  must  be  based  upon  rea- 
sonable grounds  of  distinction ;  that  all 
similarly  situated  must  be  treated  alike ; 
that  a  law  imposing  taxes  on  premiums  of 
insurance  companies,  based  upon  arbitrary 
facts  with  respect  to  different  companies 
and  exempting  domestic  mutual  lire  insur- 
ance companies,  violated  the  constitutional 
requirement  of  uniformity  as  between  the 
same  classes  of  subjects. — State  v.  Minne- 
sota Farmers'  Mut.  his.  Co.,  176  N.  W. 
756. 

Tax  Assessed  as  Penalty  —  Intoxi- 
cating Liquors.  —  A  statute  of  Nebraska 
provided  that  where  an  injunction  issued 
for  violation  of  the  liquor  laws  constituting 
a  nuisance,  a  tax  of  $300  should  be  as- 
sessed against  the  premises  in  question,  to 
l)e  collected  like  other  taxes  and  constitute 
a  lien.  This  statute  was  held  unconstitu- 
tional because,  if  a  tax,  it  was  not  assessed 
pursuant  to  the  uniformity  provision  of  the 
constitution  as  to  the  collection  of  reve- 
nues.—  State  V.  Macjarland,  175  N.  W. 
663. 

Capital  Stock,  Measure  of  Valua- 
tion OF  —  Presumption  of  Validity  of 
Action  of  Assessing  Officers.  —  In  a 
back  tax  proceeding  for  the  taxation  of  the 
capital  stock  of  a  corporation,  it  appeared 
that  the  entire  assets  consisted  of  real  and 
personal  property  which  had  been  reg- 
ularly assessed.  The  corporation  claimed 
that  this  being  so  and  as  no  evidence  was 
introduced  to  show  any  value  for  the  cap- 
ital stock  in  excess  of  the  value  of  the 
property,  the  action  of  the  lower  court  in 
canceling  the  assessment  complained  of  was 
correct.  The  supreme  court  held  that  the 
validity  of  acts  of  assessing  officers  was 
presumptively  correct  and  that  the  burden 
was  upon  the  complaining  corporation  to 
show  its  incorrectness ;  that  the  value  of 
the  capital  stock  was  not  necessarily  meas- 
ured by  the  assets  but  that  it  had  a  value 
in  excess  thereof,  indicated  by  evidence  of 
earnings,  payment  of  income  tax  and  gen- 
eral improvement  in  its  financial  condition. 
The  tax  was  therefore  sustained. — Robert- 
son v.  U.  S.  Nursery  Co.,  83  So.  307. 


Franchises — Street  Railway — Rail- 
way ON  Bridge.  —  A  street  railway  oper- 
ated its  cars  over  a  bridge  upon  a  division 
of  fares  with  the  lessor  of  the  bridge.  It 
contested  an  assessment  which  included  a 
large  sum  designated  as  "  all  other  "  prop- 
erty, urging  that  the  action  constituted  a 
double  assessment,  was  unequal  as  com- 
pared with  other  assessments  of  similar 
properties,  was  invalid  as  it  was  not  exer- 
cising a  franchise  other  than  that  of  being 
a  corporation.  The  court,  upon  full  dis- 
cussion of  the  contentions  rejected  all, 
holding  the  assessment  valid. — State  v.  St. 
Louis  &=  E.  St.  Louis  Elec.  Ry.  Co.,  216 
S.  W.  763. 

Mine  Taxation — Basis  of  Valuation 
— Errors  of  Judgment.  —  The  Michigan 
supreme  court  recently  reviewed  assess- 
ments fixed  upon  certain  mining  properties 
which  had  been  largely  increased,  such  as- 
sessments having  been  claimed  to  be  made 
arbitrarily  and  fraudulently,  thus  affording 
ground  for  the  recovery  of  taxes  paid  under 
protest.  The  court  quoted  at  length  from 
the  opinion  of  the  trial  judge  and  affirmed 
the  assessments  upon  his  opinion.  It  ap- 
peared that  the  assessments  had  been  fixed 
largely  upon  a  consideration  of  the  market 
value  of  the  stocks  of  the  companies,  which 
method  was  held  appropriate  and  quite  as 
satisfactory  as  other  methods,  if  not 
more  so. 

The  judgment  wa.^,  however,  affirmed 
upon  the  view  of  the  court  that  the  assess- 
ments had  not  been  shown  to  have  been 
made  arbitrarily  or  fraudulently  or  by  the 
adoption  of  a  fundamentally  wrong  prin- 
ciple, such  proof  being  held  necessary  to 
justify  a  court  in  overturning  assessments, 
that  rule  having  been  established  by  the 
decision  in  Newport  Mining  Co.  v.  City  of 
Iromvood,  152  N.  W.  1088,  which  "had 
been  followed  in  numerous  decisions.—^ 
Copper  Range  Co.  v.  Adams  Township, 
175  N.  W.  282. 

Valuation  Methods  —  Relief  from 
Assessment  by  Fundamentally  Incor- 
rect Method  —  Natural  Gas  Plant. — 
The  Arkansas  Tax  Commission  assessed  a 
natural  gas  plant  largely  in  excess  of  the 
value  returned.  Upon  appeal,  the  court 
held  that  while  the  general  rule  was  that 
no  relief  could  be  granted  from  an  exercise 
of   the  judgment  of   the   assessors   in   the 
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absence  of  statutory  authority  therefor,  that 
rule  did  not  hold  where  it  could  be  shown 
that  a  fundamentally  incorrect  method  was 
used.  In  this  case  the  commission  had 
arrived  at  its  assessment  by  capitalizing  the 
net  operating  revenues,  for  which  the  court 
held  no  authority  in  law  existed ;  that  in 
such  a  plant  such  a  method  resulted  in 
capitalizing  capital  values  as  the  revenues 
derived  represented  exhaustion  of  capital ; 
that  property  was  assessable  whether  or 
not  it  produced  income  and  that  it  was  not 
taxed  according  to  its  income. — Martineau 
V.  Clear  Creek  Oil  df  Gas  Co.,  217  S.  W. 
807. 

Inheritance  Tax  —  Suit  by  a  State 
OF  Residence  to  Collect  Tax  in  For- 
eign State — Jurisdiction.  —  The  inter- 
esting litigation  in  the  courts  of  New  York 
by  the  state  of  Colorado  to  collect  an  in- 
heritance tax  from  the  estate  of  a  resident 
of  that  state,  has  reached  the  appellate 
court,  which  reversed  the  decision  of  the 
lower  court  (175  N.  Y.  Supp.  685;  Bid. 
V,  29). 

The  court  held  that  the  objection  that 
personal  service  was  necessary  to  give 
jurisdiction,  was  not  valid  in  this  case  be- 
cause the  defendants  had  taken  advantage 
in  probating  the  will  in  New  York  of  the 
claim  of  Colorado  residence  of  the  testator 
and  they  could  not  be  heard  to  complain 
of  the  proceedings  to  enforce  the  obliga- 
tion of  the  statutes  of  that  state. 

The  right  of  the  state  of  Colorado  to 
maintain  the  suit  was  upheld  as  authorized 
by  the  Colorado  statutes,  and  it  was  held 
that  it  should  not  be  denied  the  right  of 
access  to  the  courts  of  New  York,  on 
grounds  of  interstate  comity,  no  objection 
from  the  standpoint  of  public  policy  being 
seen.  The  cases  where  New  York  courts 
had  refused  to  enforce  stockholders'  liabil- 
ity under  foreign  laws  {Hoivarth  v.  Angle, 
56  N.  E.  489)  were  referred  to  as  resting 
upon  contractual  relations ;  here  the  de- 
fendants, by  their  own  acts,  had  assumed 
the  statutory'  obligations  and  made  them 
contractual.  The  judgment  of  the  lower 
court  dismissing  the  complaint  was  reversed 
and  judgment  directed  for  plaintiff. — State 
of  Colorado  v.  Harheck,  179  N.  Y.  Supp. 
510. 

Inheritance  Tax — Principles  Estab- 
lished—  Nature  of  —  Constitutional- 
ity.— In  three  cases  decided  together,  the 


Virginia  court  of  appeals  considered  nu- 
merous objections  raised  against  the  in- 
heritance tax  law  of  that  state  enacted  in 
1916  (Acts  1916,  p.  812).  The  opinions 
are  useful  in  bringing  together  the  author- 
ities upon  the  various  points  discussed  and 
which  have  heretofore  been  raised  and 
settled  in  other  jurisdictions.  Much  was 
made  of  the  objection  of  lack  of  due  pro- 
cess in  the  assessment  because  of  claimed 
inadequate  notice  and  opportunity  to  con- 
test the  validity  of  the  tax  or  its  amount. 
The  fundamental  nature  of  an  inheritance 
tax,  as  not  a  property  tax  but  a  tax  in  the 
nature  of  a  privilege  is  pointed  out.  The 
remedy  by  injunction  was  held  available 
to  the  taxpayer,  as  there  was  no  other 
remedy  as  in  the  case  of  a  property  tax. 
The  act  was  interpreted  as  imposing  a  tax 
on  the  distributive  shares  rather  than  upon 
the  estate. 

In  one  of  the  cases  it  was  held  that  the 
tax  was  to  be  governed  by  the  act  in  force 
at  the  time  of  decedent's  death  though  not 
assessed  until  after  the  act  had  been 
amended.  Another  holding  was  that  the 
court  would  correct  injustice  if  found,  and 
hence  that  any  irregularity  in  the  original 
assessment  was  of  minor  consequence.  It 
was  further  held  that  the  expenses  of  ad- 
ministration and  debts  should  be  deducted 
from  the  gross  estate,  the  exemptions  al- 
lowed to  each  beneficiary  being  deducted 
from  the  balance  before  computing  the 
tax  upon  each. — Commomi'ealth  v.  Carter ; 
Heth  V.  Co7n77iomvealth,  and  JVithers  v. 
Jones'  Ex'x,  102  S.  E.  58,  66,  68. 

Inheritance  Taxes  —  Refund  upon 
Happening  of  Contingency.  —  A  will 
provided  for  distribution  in  accordance 
with  certain  contingencies.  Under  the 
statute  the  tax  was  assessed  in  accordance 
with  the  contingency  that  imposed  the 
highest  rates.  Thereafter  a  contingency 
happened  relieving  from  the  necessity  orig- 
inally in  force,  which  required  the  appli- 
cation of  the  rates  imposed.  Thereupon 
petition  was  filed  to  modify  the  order  and 
assess  the  tax  in  accordance  with  the  actual 
situation  at  the  time,  under  a  statute 
claimed  to  apply  but  which  was  contested 
by  the  state  comptroller.  The  court  up- 
held the  action  of  the  Surrogate  in  allow- 
ing the  modification  which  required  the  re- 
payment of  the  excessive  tax. — In  re  Red- 
mond's Estate,  179  N.  Y.  Supp.  307. 
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Inheritance  Tax  —  Deduction  of 
Debts.  —  The  Surrogates  Court  of  New 
York  County  has  held  that  where  a  resi- 
dent decedent  left  tangible  property  located 
outside  the  state,  and  hence  not  subject  to 
inheritance  tax,  his  debts  should  be  de- 
ducted prorata  from  all  his  property, 
whether  taxable  or  non-taxable,  and  that 
in  the  instant  case  a  prorata  proportion  oi 
such  debts  should  be  held  applicable  to  the 
property  outside;  the  assets  in  the  state 
and  taxable,  may  not  be  diminished  by  the 
entire  indebtedness.  The  point  was  said 
not  to  have  been  heretofore  decided. — /// 
re  Boldfs  Estate,  180  N.  Y.  Supp.  636. 

Inheritance  Tax  —  Deduction  of 
Federal  Estate  Tax. — The  Indiana  ap- 
pellate court  has  held  that  the  federal 
estate  tax  is  a  proper  deduction  in  deter- 
mining the  state  inheritance  tax,  citing  and 
following  the  rule  in  Illinois.  Minnesota. 
New  Jersey  and  New  York. — State  v.  First 
Calumet  Trust  &'  Sav.  Bk.,  125  N.  E.  200. 

Licenses  —  Revenue  or  Regulatory 
Measure — Test  is  the  Legal  Effect. — 
An  ordinance  imposing  fees  upon  auction- 
eers based  upon  a  percentage  of  the  sales, 
was  held  to  be  in  fact  and  in  legal  effect 
a  revenue  measure  and  not  one  imposed  for 
regulatory  purposes,  as  upon  examination 
the  payments  were  so  large  and  so  wholh' 
out  of  proportion  to  the  needs  of  regula- 
tion as  to  demonstrate  a  purpose  to  impose 
a  tax  for  revenue  in  the  guise  of  regula- 
tion. The  purpose  was  unauthorized  by 
the  charter  power  to  regulate  sales  at 
auction. 

The  requirement  to  keep  account  of 
sales  and  report  the  same  was  held  only 
incidental  to  the  collection  of  the  charge 
and  hence  to  fall  with  it.  —  City  of  Neiv 
London  v.  Hoive,  108  Atl.  529.  " 

Licenses  —  Reasonableness.  —  The 
terms  of  a  license  ordinance  on  pool  rooms 
were  considered  by  the  Georgia  supreme 
court  and  held  not  unreasonable,  except 
one  providing  that  the  conducting  of  such 
a  business  was  to  be  restricted  to  a  certain 
designated  and  limited  street  location,  but 
this  was  held  not  such  a  vital  part  of  the 
ordinance  and  so  interwoven  in  the  whole 
scheme  as  to  render  the  ordinance  void. — 
Purvis  V.  City  of  O cilia.  102  S.  E.  241. 


Licenses — "  Emigrant  Agent" — Cor- 
poration Employee.  —  An  Act  of  South 
Carolina  required  a  license  from  persons 
engaged  in  the  business  of  emigrant  agents, 
who  were  defined  to  be  those  hiring  per- 
sons in  the  state  to  be  employed  outside 
the  state.  An  employee  of  a  railroad,  while 
under  federal  operation,  was  instructed  to 
secure  laborers  for  the  railroad  to  do  work 
in  North  Carolina.  The  defense  to  a  con- 
viction for  violation  was  that  such  an  em- 
ployee was  not  an  "  emigrant  agent  "  and 
that  the  statute  did  not  apply  to  an  em- 
ployee of  a  railroad  under  federal  con- 
trol. Both  defenses  were  overruled  and 
the  conviction  was  affirmed. — State  v.  Bates, 
101  S.  E.  651. 

Licenses — Classification — "Tax". — 
An  ordinance  adopted  by  a  city,  pursuant 
to  an  Arkansas  statute  imposing  a  tax  upon 
various  occupations,  was  attacked  upon 
numerous  grounds.  It  was  held  a  tax  and 
not  a  regulatory  fee,  and  hence  not  limited 
to  the  cost  of  regulation.  Classification 
based  upon  the  amount  of  goods  was  held 
proper,  with  reference  to  the  full  discus- 
sion in  City  of  Ne^uton  v.  Atchison,  1  Pac. 
288.  The  classification  among  lawyers 
based  upon  length  of  practice,  was  held 
invalid  as  being  in  reality  based  upon  in- 
come which  was  specifically  prohibited  by 
the  act.  This,  however,  was  held  not  to 
invalidate  the  tax.  which  the  court  held 
could  be  imposed  at  the  lowest  rate  upon 
all  lawyers. — Davis  v.  City  of  Hot  Springs, 
217  S.  W.  769. 

Licenses — Classification  of  Cities — 
Population.  —  By  an  act  of  the  North 
Carolina  legislature  the  license  tax  upon 
moving  picture  shows  was  graded  in  pro- 
portion to  the  population  but  the  act  con- 
tained no  direction  as  to  how  the  popula- 
tion was  to  be  determined.  In  a  recent  case 
it  appeared  that  the  superintendents  of 
schools  of  the  city  had  made  an  enumera- 
tion of  the  population  from  which  it  was 
shown  that  the  city  in  question  had  a  pop- 
ulation in  excess  of  that  shown  in  the  last 
federal  census.  A  license  tax  was  sought 
to  be  imposed  upon  the  basis  of  that  enu- 
meration upon  the  theory  that  population 
could  be  judicially  determined  like  any 
other  fact.  This  contention  was  denied,  it 
l)eing  held  that  the  basis  of  the  classifica- 
tion must  be  .such  as  shown  by  a  census 
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conducted  under  authority  of  law  with 
the  necessary  means  of  officially  enforcing 
the  same;  a  private  enumeration  could  not 
be  accepted.  —  State  v.  Prevo,  101  S.  E. 
370. 

Licenses  —  Display  of  Automobile 
License.  —  The  Texas  court  of  criminal 
appeals  has  held  that  upon  a  proceeding  to 
assess  a  fine  for  failure  to  display  the  offi- 
cial seal  on  an  automobile,  it  was  a  proper 
defense  that  the  owner  had  paid  taxes  and 
secured  signs  for  16  automobiles  and  had 
given  directions  to  his  employees  to  affix 
the  same,  which  had  been  done  except  in 
the  case  of  one  automobile,  the  failure  in 
that  case  being  due  to  negligence  of  the 
employees.— ^W/  v.  State,  216  S.  W.  394. 

Licenses — Loan  Brokers. — Upon  peti- 
tion for  rehearing,  the  Texas  court  of  crim- 
inal appeals  reversed  its  original  decision 
and  held  that  while  the  business  of  the 
loan  broker  as  defined  in  the  Act  in  ques- 
tion and  which  was  sought  to  be  regulated, 
was  properly  subject  to  such  regulation 
and  was  not  a  private  business  not  subject 
to  license,  yet  the  drastic  requirements  as 
to  the  giving  of  bond  and  the  obligations 
of  the  sureties  thereon  were  of  such  a 
nature  as  to  deny  the  citizen  equal  protec- 
tion of  the  law  and  rights  guaranteed  him 
bv  the  constitution.  —  Juhan  v.  State,  216 
S'.  W.  873. 

Licenses  —  Mercantile  Tax — "  Ven- 
der ". — A  corporation  engaged  in  refining 
oil  and  manufacturing  certain  products 
thereof,  maintained  several  relay  or  dis- 
tributing stations  at  which  it  sold  its  own 
products  and  also  those  of  others,  and  also 
from  which  deliveries  were  made  of  goods 
sold  from  its  central  sales  force.  It  con- 
tested the  legality  of  computing  the  tax, 
in  the  case  of  the  stations,  by  including  the 
deliveries  of  sales  made  through  its  central 
force,  the  tax  being  based  upon  the  gross 
volume  of  business  done.  The  court,  upon 
full  consideration,  upheld  the  taxes  as  as- 
sessed and  refused  to  enjoin  the  collection 
thereof.  —  Atlantic  Refining  Co.  v.  Van 
Valkenbtirg,  109  Atl.  208. 

Licenses  —  Automobile  Dealers  — 
Classification.  —  A  Georgia  statute  im- 
posing taxes  upon  automobile  dealers  at 
rates  graduated  with  respect  to  the  popula- 
tion of   the   countv  and   containins:  other 


provisions  claimed  to  be  arbitrary,  was 
held  not  invalid  as  discriminatory  or  un- 
reasonable.— Adams  Motor  Co.  v.  Cler,  102 
S.  E.  440. 

Licenses  —  Surety  Company  as  In- 
surance Company. — After  paying  the  tax 
on  insurance  premiums  imposed  by  a  Ken- 
tucky statute,  for  many  years  without  ob- 
jection, a  surety  company  decided  that  it 
was  not  liable  and  sought  to  recover  sums 
previously  paid.  This  contention  was  based 
upon  the  claim  that  a  surety  company  was 
not  an  insurance  company  and  hence  not 
liable,  because  the  tax  was  imposed  upon 
the  latter  companies.  The  court,  upon  full 
discussion  and  citation  of  authority,  re- 
jected the  claim,  holding  the  surety  com- 
pany to  be  essentially  an  insurance  com- 
pany.— Greene  v.  National  Surety  Co.,  217 
S.  W.  117. 

Licenses  —  Interstate  Commerce — 
Telegraph  Company. — A  telegraph  com- 
pany contested  the  validity  of  a  license  tax 
by  testimony  of  subordinate  officers,  not 
directly  in  charge  of  the  matters  which  the 
testimony  referred  to,  claimed  to  show  that 
the  tax  complained  of  was  a  burden  upon 
interstate  commerce.  The  court  held  that 
as  the  character  of  the  testimony  was  iden- 
tical with  that  held  in  Postal  Tel.  Co.  v. 
Richmond,  249  U.  S.,  inadequate  to  show 
clear  interference,  that  case  was  conclu- 
sive and  upheld  the  conviction  and  fine 
imposed  by  the  lower  court  for  conducting 
business  without  payment  of  the  license. — 
Postal  Telegraph-Cable  Co.  v.  City  of 
Charlottesville,  101  S.  E.  357. 

Federal  Corporation  Excise  Tax — 
Limitation  on  Interest  Deduction — 
"  Paid  Up  "  Capital  Stock. — The  limi- 
tation imposed  upon  interest  deductions  bv 
the  Corporation  Excise  Tax  Act  of  1909 
to  an  amount  of  indebtedness  not  exceeding 
the  "  paid-up  capital  stock "  means  the 
par  value  of  the  paid-up  capital  stock. 
Therefore  premiums  on  stock  sold  above 
par  may  not  be  included  in  computing  the 
amount  of  paid-up  capital  stock  for  the 
purpose  of  the  Act.  The  definition  of 
"  paid-up  capital  stock "  contained  in  a 
local  state  statute  is  not  binding  upon  a 
federal  court  when  interpreting  a  federal 
taxing  statute. — Boston  and  Maine  Rail- 
road v.  U.  S..  U.  S.  C.  C.  A.,  First  Circuit, 
March  19,  1920. 
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Corporation  Excise  Tax  —  Street 
Railway  in  Hands  of  Receiver.  —  The 
Massachusetts  supreme  court  has  held  that 
a  street  railway  is  liable  for  an  excise  tax 
upon  the  privilege  of  operation  in  the 
public  streets,  measured  by  gross  receipts 
from  such  operation,  for  the  entire  period 
of  the  tax  year,  without  regard  to  the  fact 
of  the  appointment  of  a  receiver  during 
such  year.  The  franchises  of  such  a  cor- 
poration are  exercised  for  the  benefit  of 
creditors  and  excise  taxes  based  on  such 
exercise  are  properly  due  and  payable  by 
the  receiver  who  is  custodian  of  the  prop- 
erty and  in  charge  of  its  operation. — Har- 
vey V.  Bay  State  St.  Ry.  Co.,  125  N.  E, 
614. 

Corporation  Excise  Tax  of  1909 — 
Depreciation  —  Income  of  Insurance 
Company — Recovery  of  Interest.  —  In 
reversing  the  District  Court  (257  Fed. 
576;  262  Fed.  215),  the  Circuit  Court  of 
Appeals  held  that  in  computing  the  net 
income  of  a  life-insurance  company  a  de- 
duction should  be  allowed  as  "  deprecia- 
tion "  for  loss  in  value  of  securities  owned 
Avhich  had  been  suffered  during  the  year. 

In  a  suit  against  a  collector  to  recover  a 
tax,  the  defendant  may  give  evidence  of 
offset  due  by  reason  of  other  circiunstances 
arising  in  the  e.xamination  of  the  legality 
of  the  tax  complained  of. 

Dividends  due  policyholders  pursuant  to 
requirements  of  state  statutes,  representing 
excess  premiums,  are  not  to  be  included  as 
income  of  the  company. 

Interest  is  recoverable  in  a  suit  against 
a  collector  to  collect  excess  tax  assessed. — 
N.  Y.  Life  Ins.  Co.  v.  Anderson,  263  Fed. 
527. 

vState  Income  Tax — Incomes  as  Prop- 
erty.— The  decision  of  the  Supreme  Court 
of  Alabama  on  the  appeal  from  the  District 
Court  whose  opinion  we  noted  in  the  last 
issue,  completely  sustains  the  lower  court 
and  strikes  down  the  entire  act.  Three 
opinions  were  rendered,  the  majority  re- 
jecting the  act  in  its  entirety  Avhile  two 
justices  hold  it  partially  valid,  one  to  the 
extent  that  the  tax  exceeds  the  limit  pro- 
vided in  the  Constitution  upon  that  income 
which  has  not  been  disposed  of  at  the  end 
of  the  taxable  year  and  the  Chief  Justice 
to  the  extent  that  the  tax  upon  the  entire 


income  exceeds  the  constitutional  limit. 
All  justices  agree  that  income  is  property, 
and  thus  that  the  tax  is  subject  to  the  limi- 
tation. 

The  majority  opinion  is  exhaustive  in  its 
discussion  of  the  two  questions  ( 1 )  whether 
income  is  property  and  (2)  whether  being 
property,  it  is  within  that  term  as  used  in 
the  constitutional  provision  limiting  the 
rate  to  65/100  of  1%  "on  the  value  of 
the  taxable  property  within  the  state." 

Starting  with  a  quotation  from  Holmes, 
p.  223,  defining  income,  it  proceeds  with 
citations  from  numerous  cases,  concluding 
that  it  is  "  so  clear  as  not  to  be  debatable  " 
that  "  income  includes  property  and  noth- 
ing but  property,  and  therefore  is  itself 
property,"  referring  the  doubtful  to  Lud- 
lotv  Co.  V.  Woolbrinck  (Mo.),  205  S.  W. 
196,  202,  and  State  v.  Pi7ider  (Del.),  108 
Atl.  43. 

The  court  is  equally  positive  that  the 
term  "  property  "  as  used  in  the  constitu- 
tional provision,  includes  incomes  by  a  re- 
view of  its  numerous  prior  decisions,  lay- 
ing particular  emphasis  upon  W.  U.  Tel. 
Co.  V.  Board  of  Revenue,  80  Ala.  378, 
arriving  at  the  settled  conviction  that  the 
aim  of  the  constitution-makers  was  to  pro- 
tect property,  not  some  property,  but  all 
property,  whether  held  at  moments  of  time 
or  at  the  end  of  a  period  of  time.  The 
Missouri  case  of  Glasgow  v.  Rouse  and  the 
Georgia  case  of  IVaring  v.  Savannah  are 
referred  to  as  faulty  in  reasoning  and  as 
"  condemned  by  modern  judicial  thought." 
The  dissenting  opinion  of  Judge  Farris  in 
the  Woolbrinck  case  is  mentioned  as  "  an 
unanswerable  indictment  of  the  theory  that 
income  is  not  property  within  the  meaning 
of  constitutional  safeguards." 

The  court  further  holds  that  even  con- 
sidered as  property,  incomes  could  not  be 
taxed  in  the  ordinary  manner  under  the 
property  tax;  that  express  provision  must 
be  made  for  the  assessment  of  incomes. 

Neither  does  the  majority  feel  that  they 
can  support  the  contention  of  the  Chief 
Justice  that  the  act  is  ineffective  only  to 
the  extent  that  the  rate  exceeds  the  consti- 
tutional limit,  because  to  so  hold  would  be 
an  unwarranted  assumption  of  judicial 
legislation  involving  the  court  in  "  quag- 
mires of  difficulty." — Eliasberg  Bros.  Mer- 
cantile Co.  V.  Grimes,  Ala.  Supreme  Court, 
April  24,  1920. 
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Income  Tax,  State  —  Income  from 
Services  —  Income  when  Received — 
^Partnership.  —  A  partnership  taxable 
under  the  Wisconsin  income  tax  law 
claimed  the  exemption,  as  capital,  of  that 
portion  of  a  sum  received  for  legal  services 
in  1916,  which  it  claimed  was  earned  prior 
to  Jan.  1,  1911,  the  effective  date  of  the 
law,  and  also  expenses  incurred  before  that 
date.  The  Board  of  Income  Tax  Review 
rejected  this  claim,  and  also  held  that  not 
all  the  amounts  distributed  to  the  partners 
was  for  services  in  1916  and  deductible  in 
assessing  the  partnership.  The  court  held, 
referring  to  its  prior  discussion  in  Bundy 
v.  Nygaard,  158  N.  W.  87,  that  income  in- 
cluded all  of  the  sum  received  in  1916, 
regardless  of  when  the  services  were  ren- 
dered ;  that,  on  the  other  hand,  the  entire 
sum  distributed  to  the  partners  in  1916  was 
properly  deductible  in  assessing  the  part- 
nership.—5^a/t'  V.  Phelps,  176  N.  W.  217. 

Income  Tax — "Gifts".  —  A  note  not 
delivered  to  the  payee  in  the  lifetime  of 
the  maker  was  not  effective  as  a  gift. — I  sett 
v.  M(ulay,  108  Atl.  610. 

Income  Tax,  State.  —  The  Wisconsin 
act,  ch.  667,  Laws  1919,  providing  for  sol- 
diers' Bonus  was  attacked  on  numerous 
grounds,  all  of  which  were  rejected  and 
the  act  held  valid  by  the  supreme  court  in 
a  lengthy  opinion.  The  objections  to  the 
taxing  scheme  embodied  in  the  act  were 
that  the  surtax  provisions  constituted  spec- 
ial discriminatory  legislation  in  violation 
of  the  tmiformity  clause  of  the  constitu- 
tion ;  that  there  was  no  basis  for  the  classi- 
fication ;  that  the  various  provisions  as  to 
exemptions  were  unequal,  and  that  there 
was  lack  of  uniformity  between  railroads 
and  others.  Objection  was  also  made  that 
the  tax  was  not  for  a  "  public  purpose " 
and  involved  an  unconstitutional  delega- 
tion of  legislative  power. 

The  various  objections  to  the  provisions 
involving  changes  in  the  income  tax  law 
were  substantially  all  held  settled  by  the 
decision  in  the  Incorne  Tax  Cases,  134  N. 
W.  690,  or  by  the  ruling  that  the  uniform- 
ity clause  of  the  constitution  did  not  apply 
to  the  income  tax  which  had  been  held  not 
a  property  tax.  The  provision  for  the 
bonus  was  held  a  tax  for  a  public  purpose. 
—State  v.  Johnson,  175  N.  W.  589. 


I )(  imicile  —  Residence.  —  In  a  recent 
case  the  Virginia  supreme  court  had  before 
it  the  determination  of  the  liability  of  a 
J  person  to  income  tax  and  tax  on  intan- 
gible property  as  a  resident  of  the  state, 
rhe  person  in  question  had  acquired  prop- 
erty in  Virginia  and  had  devoted  much 
time  and  attention  to  its  care  and  develop- 
iViCnt  but  claimed  residence  in  Washington, 
D.  C. 

The  opinion  of  the  lower  court,  de- 
scribing in  detail  acts  which  it  held  to  in- 
dicate an  intention  to  make  Virginia  the 
residence  and  discussing  the  legal  effect  of 
such  acts,  was  adopted  and  the  assessments 
complained  of  held  valid. — Bon.i'en  v.  Com- 
monwealth, 101  S.  E.  232. 

Income  Tax,  State  —  "  Receipt  " — 
Non-Resident. — A  Wisconsin  Trust  Com- 
pany acting  as  trustee  for  a  Pennsylvania 
beneficiary,  permitted  a  Pennsylvania  cor- 
poration to  pay  dividends  in  Pennsylvania 
directly  to  the  beneficiary  there.  It  en- 
tered the  dividends  upon  its  books  as 
though  received  and  debited  the  beneficiary 
with  the  payments.  The  Wisconsin  court 
held  that  testator  intended  the  trust  to  be 
administered  in  Wisconsin  and  that  the 
transaction  above  described  constituted  in 
law  a  payment  of  income  to  the  Wisconsin 
trustee  and  that  such  income  was  "  re- 
ceived "  by  it  and  properly  subject  to  the 
Wisconsin  income  tax. 

In  a  dissenting  opiiuon  strong  objection 
is  made  to  the  prevailing  view  and  it  is 
pointed  out  that  it  overlooks  the  distinc- 
tion between  a  tax  on  personal  property 
and  a  tax  on  the  recipient  of  an  income 
therefrom  and  the  doctrine  that  the  tax- 
ing power  of  a  state  is  not  extra-territorial. 
Notes  in  L.  R.  A.,  1915  C,  949,  and  In  re 
Countess  de  Noailles  Estate,  84  Atl.  665, 
are  referred  to  as  discussing  the  distinc- 
tions between  property  and  income  taxes. — 
State  V.  Phelps,  176  N.  W.  863. 

British  Income  Tax  —  Purchase 
Agreements — Interest. — The  Hudson's 
Bay  Company  owns  large  tracts  of  land  in 
Canada  and  from  time  to  time  sells  plots 
or  blocks  of  land  to  purchasers  desiring  ta 
take  up  and  occupy  land  for  settlement  in 
that  country.  The  company  enters  into 
agreements  with  purchasers  unable  to  pro- 
vide the  whole  purchase  money  in  one  sum. 
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under  which  the  purchaser  pays  a  certain 
sum  down  when  the  contract  is  signed  and 
the  balance  by  equal  ajinual  instalments, 
each  with  interest  calculated  on  the  bal- 
ance of  the  purchase  money  remaining  un- 
paid. The  company  agrees  on  completion 
of  pa}Tnent  of  the  purchase  money  and  in- 
terest to  convey  the  land  to  the  purchaser 
and  meanwhile  permits  the  purchaser  to 
occupy  the  land  until  default  made  in  pay- 
ment of  the  sums  of  money  agreed  upon, 
in  which  case  it  reserves  the  right  to  cancel 
and  determine  the  agreements  and  to  re- 
enter upon  or  to  resell  the  lands,  all  pay- 
ments theretofore  made  on  account  being 
forfeited  to  the  company. 

Held,  that  the  interest  on  unpaid  pur- 
chase money  was  income  and  not  capital; 
that  it  w^as  interest  and  not  rent ;  and  that 
as  the  interest  was  secured  by  covenant 
upon  a  debt  which  was  itself  covenanted  to 
be  paid,  the  interest  was  "  income  arising 
from  securities"  within  the  meaning  of 
Section  5  of  the  Finance  Act,  1914,  and 
Case  IV  of  Schedule  D.  —  Thew  v.  Hud- 
son's Bay  Company,  Gt.  Brit.  Tax  Cases, 
Vol.  VII,  pt.  Ill,  p.  206,  July,  1919. 

British  Income  Tax  —  Resident  in 
United  Kingdom,  Employed  Out  of 
United  Kingdom.  —  The  Appellant  was 
employed  as  agent  by  a  company  trading 
in  Nigeria.  In  the  year  of  assessment  he 
was  serving  under  a  separate  agreement 
with  the  company  in  respect  of  each  jour- 
ney to  that  country,  and  it  was  a  condition 
of  his  earning  salary  or  commission  that 
he  should  remain  in  Nigeria  during  the 
period  of  his  agreement.  On  his  return  to 
the  United  Kingdom,  he  ceased  to  be  in 
the  service  of  the  company  or  to  receive 
remuneration  from  them.  During  the  year 
of  assessment  he  was  rated  owner  of  a 
residence  in  the  United  Kingdom  where 
his  wife  and  family  resided,  and  he  was 
personally  present  there  during  four 
months  of  the  year.  Sums  were  paid  by 
his  direction  out  of  his  remuneration  to  his 
wife  during  his  absence  abroad  and  the 
balance  of  his  earnings,  less  some  sums 
expended  by  him  abroad,  were  received  by 
him  in  the  United  Kingdom. 

Held,  that  the  Appellant  was  resident 
in  the  United  Kingdom  during  the  year  of 
assessment  and  was  correctly  charged  with 
Income  Tax  on  his  remuneration  .so  far  as 
received    by   his   wife    or   himself   in    the 


United  Kingdom.  —  Thomson  v,  Bensted, 
Gt.  Brit.  Tax  Cases,  Vol.  VII,  pt.  Ill,  p. 
137,  Oct.  1918. 

British  Income  Tax  —  Detective — 
Cash  Allowance  for  Clothing. — A  de- 
tective-sergeant in  the  employment  of  the 
Corporation  of  Glasgow  was  assessed  in  a 
sum  of  approximately  $945,  which  included 
$57  paid  to  him  in  cash  as  allowance  for 
clothing.  Detective  officers,  for  the  pur- 
pose of  their  work,  wear  plain  clothes,  and 
in  order  to  avoid  imiformity  each  officer 
receives  an  allowance  in  cash  and  out  of 
this  allowance  supplies  his  own  require- 
ments. The  allowance  is  fixed  by  refer- 
ence to  the  corresponding  free  issue  of 
clothing  made  to  uniformed  members  of 
the  force.  The  clothing  which  the  officer 
must  purchase  is  specified  and  is  subject  to 
the  approval  of  a  superior  offi-cer.  The 
allowance  for  clothing  is  not  regarded  as 
income  for  superannuation  purposes  and, 
apart  from  this  allowance,  detective  offi- 
cers receive  the  same  rates  of  pay  as  uni- 
formed officers. 

Held,  that  the  allowance  was  a  payment 
accruing  to  the  respondent  by  reason  of 
his  office  and  was  assessable  for  income 
tax.  —  Fergusson  v.  Noble,  Gt.  Brit.  Tax 
Cases,  Vol.  VII,  pt.  Ill,  p.  176,  June  1919. 

British  Income  Tax  —  Deduction — 
Expenses  Incurred  in  Reduction  of 
Capital  of  Limited  Company. — A  com- 
pany which  had  made  losses  in  trading, 
carried  forward  a  debit  balance  from  year 
to  year  in  its  balance  sheet.  The  existence 
of  this  debit  balance  stood  in  the  way  of 
the  payment  of  dividends  when  the  com- 
pany entered  on  a  period  of  profit-earning. 
To  enable  dividends  to  be  paid,  the  com- 
pany applied  to  the  court  to  have  its  capital 
reduced,  and  in  so  doing  incurred  legal 
and  other  expenses.  The  appellant  com- 
pany claimed  to  deduct  these  expenses  in 
computing  the  balance  of  profits  and  gains 
for  the  purposes  of  assessment  of  income 
tax. 

Held,  that  the  expenditure  in  question 
was  not  expenditure  for  the  purpose  of  the 
trade  of  the  company,  but  for  the  purposes 
of  distributing  the  profits  of  its  trade,  and 
was  not  a  proper  deduction  in  computing 
the  profits  for  the  purposes  of  assessment. — 
Archibald  Thomson,  Black  and  Co.,  Ltd. 
V.  Baity.  Gt.  Brit.  Tax  Cases,  Vol.  VII, 
pt.  Ill,  p.  158,  Jan.  1919. 
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Public  Purpose. — The  Nevada  supreme 
court  held  that  in  determining  whether  a 
tax  is  levied  in  furtherance  of  a  public 
purpose,  not  only  the  purposes  of  the  legis- 
lation directing  the  imposition  of  the  tax 
are  to  be  considered  but  the  practical  effec- 
tiveness of  the  means  provided  for  accom- 
lishing  those  purposes.  Hence  where  bonds 
were  authorized  to  provide  a  fund  to  aid 
in  the  development  of  a  land  reclamation 
project  but  it  appeared  that  there  was  no 
assurance  that  the  project  could  be  devel- 
oped as  intended  and  that  under  the  plan 
the  moneys  could  readily  be  devoted  to  the 
private  purposes  of  individuals,  the  tax 
was  to  be  considered  unauthorized,  as  not 
for  a  proper  public  purpose. — State  v.  Wil- 
liams, 185  Pac.  459. 

Public  Purpose.  —  The  South  Dakota 
supreme  court,  while  recognizing  that  the 
amendments  made  in  1918  to  the  Constitu- 
tion, authorizing  the  state  to  embark  in 
various  enterprises,  evidenced  a  design  to 
develop  the  resources  of  the  state  and  its 
economic  facilities  yet  did  not  indicate  a 
purpose  to  abrogate  or  modify  the  article, 
declaring  that  taxes  should  be  levied  for 
public  purposes  only.  It  therefore  held 
that  an  act  of  the  legislature  appropriating 
a  sum  of  money  to  compensate  an  indi- 
vidual for  injuries  sustained  by  him  while 
in  the  militia  service  of  the  state,  was  in 
violation  of  the  article  referred  to,  as  it 
did  not  constitute  an  appropriation  for  a 
public  purpose. — Mackey  v.  Reeves,  State 
Auditor,  175  N.  W.  359. 

Public  Purpose  —  Soldiers'  Bonus. — 
Further  consideration  was  given  by  the 
Wisconsin  court  to  soldiers'  bonus  legisla- 
tion, heretofore  noted,  in  its  decision  in 
passing  upon  the  Educational  Bonus  Act 
(Ch.  3,  Laws  1919).  Objections  raised  in 
the  cash  bonus  case  (175  N.  W.  589), 
were  raised  in  this  case,  and  it  was  urged 
besides  that  the  state  was  lending  its  aid 
to  private  individuals,  was  creating  a  debt 
for  a  private  purpose  and  was  aiding  relig- 
ious schools.  In  the  decision  in  this  case, 
the  court  examined  at  length  the  funda- 
mental conceptions  of  our  system  of  gov- 
ernment and  obligations  of  the  citizen  to 
the  federal  and  state  governments  respec- 
tively, arriving  at  the  conclusion  that  the 
gratuity  to  the  soldiers  was  clearly  justi- 
fied as  a  public  purpose.  The  other  objec- 
tions were  easily  met  by  the  holding  that 


the  act  did  not  create  a  debt  but  that  the 
educational  assistance  offered  was  a  pure 
gratuity;  that  the  provisions  for  meeting 
increased  expenses  of  private  schools  did 
not  result  in  enriching  them  but  in  merely 
reimbursing  them  for  such  increased  costs. 
—State  V.  Johnson,  176  N.  W.  224. 

Tax  Limitations — Certain  Expenses 
Not  within  the  Limitation. — A  statute 
of  Idaho  provided  that  where  the  new 
boundaries  of  a  county  should  divide  a 
school  district,  the  property  and  indebted- 
ness of  the  district  should  be  divided  and 
the  cost  assessed  upon  each  prorata  accord- 
ing to  assessed  value.  In  a  case  arising 
under  this  statute  a  school  district  declined 
to  pay  a  judgment  recovered  against  it  for 
such  expense,  urging  that  the  constitution 
prohibited  it  from  incurring  indebtedness 
without  a  vote  of  the  electors.  The  court 
held  that  as  this  obligation  was  imposed 
by  law,  it  was  not  within  the  constitutional 
limitation.  It  further  urged  a  limitation 
prohibiting  the  levy  of  a  tax  in  excess  of 
10  mills,  which  would  be  exceeded  by  the 
levy  required  to  pay  the  judgment.  The 
court  held  that  the  statute  authorizing  the 
contracting  of  the  debt  carried  with  it 
authority  to  levy  a  tax  necessary  to  pay 
the  same.  —  Independent  School  Dist.  No. 
12  V.  Manning,  185  Pac.  723. 

"  Tax  "  —  "  Franchise  Payment  ". — 
The  Pennsylvania  court  held  that  an  an- 
nual charge  upon  a  street  railroad  imposed 
in  the  ordinance  granting  permission  to 
occupy  the  streets  is  the  price  paid  by  the 
company  for  the  rights  and  privileges,  and 
amounts  to  the  purchase  of  a  franchise 
which  the  municipality  had  a  right  to  sell. 
"  It  rests  upon  contract  and  is  in  no  sense 
a  tax.  .  .  .  Neither  is  it  a  license  fee,  col- 
lectible under  the  police  power.  .  .  .  Nor 
is  it  governed  by  the  rules  applicable  to 
taxes  and  license  fees."  —  Valley  Rys.  v. 
Borough  of  Mcchanicshurg,  108  Atl.  629. 

Jurisdiction  —  "  Municipal  Corpora- 
tion ". — In  passing  upon  the  legality  of  a 
tax  the  Louisiana  court  held  that  a  road 
district,  authorized  to  levy  taxes  for  road 
improvements  was  not  a  "  municipal  cor- 
poration "  as  used  in  article  85  of  the 
constitution ;  that  only  cities,  towns  and 
villages  were  included  in  that  designation. 
— William  T.  Joyce  Co.  v.  Police  Jury,  83 
So.  587. 
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Exemption — Property  Owned  by  Mu- 
NiciPALiT\\ — The  validity  of  an  exemption 
of  city  property  surrounding  a  reservoir 
was  contested  because  rentals  were  obtained 
therefrom,  which  was  claimed  to  withdraw 
it  from  the  exemption  because  "  held  for 
pecuniar}'  profit  ".  The  claim  was  rejected 
with  citation  of  numerous  authorities,  the 
rental  obtained  being  held  merely  inciden- 
tal.— Cit\  of  Osceola  v.  Board  of  Equal- 
ization, 176  N.  W.  284. 

Lease  in  Perpetuity  as  Taxable 
Propert\'  —  Exemption  by  Contract. — 
The  Kentucky  court  of  appeals  held  that  a 
lease  for  99  years,  with  provision  for  re- 
newal for  like  period,  constituted  a  separ- 
ate and  distinct  property  from  the  owner- 
ship of  the  fee,  and  was  therefore  taxable 
to  the  lessee,  the  case  being  an  exception 
from  the  ordinary  rule,  being  similar  to 
the  case  of  oil  and  gas  leases. 

The  lease  was  executed  in  1839  by  the 
city  of  Lexington  and  contained  a  clause 
exempting  the  property  from  city  taxes. 
Upon  a  full  discussion  of  this  clause  and 
citation  of  authorities  it  was  held  that  the 
city  had  no  authority  to  grant  the  exemp- 
tion except  upon  valid  consideration  and 
for  a  reasonable  period,  otherwise  such  an 
exemption  would  be  held  in  violation  of 
the  Bill  of  Rights,  guaranteeing  that  all 
taxation  should  be  uniform  and  equal. — 
Pur  cell  V.  City  of  Lexington,  216  S.  W. 
599. 

Private  Property  on  Lands  Ceded  to 
the  United  States  for  Canal  Pur- 
poses.— The  Michigan  supreme  court  held 
that  personal  property  of  a  contractor  en- 
gaged in  construction  work  on  lands  ceded 
to  the  United  States  for  canal  purposes 
was  not  beyond  the  jurisdiction  of  the 
.state  and  was  subject  to  taxation,  the  juris- 
diction of  the  United  States  not  being  ex- 
clusive. —  Oscar  Daniels  Co.  v.  City  of 
Sault  Ste.  Marie,  175  N.  W.  160. 

Real  Property  —  Tax  Certificate. — 
In  a  recent  Wisconsin  case  that  a  tax  cer- 
tificate was  real  property  was  held  settled 
by  the  decision  in  Eaton  v.  Supenisors,  44 
AVis.  489,  which  has  never  been  over- 
ruled. Accordingly  the  certificate  involved 
in  the  instant  case  became  as.sets  in  the 
hands  of  an  executor  and  could  not  be  as- 
signed by  him  but  passed  to  the  tru-stees  to 


whom  the  real  estate  was  devised  by  the 
v.\\\.—Madler  v.  Kersten,  175  N.  W.  779. 

Credits — Foreign  Corporation — Con- 
ditional Sales — "  Unclean  Hands  ". — 
A  foreign  sewing  machine  company  was 
assessed  for  the  machines  as  property  in  the 
state  of  Ohio.  Upon  the  trial  the  com- 
pany introduced  evidence  of  its  method  of 
sale  which  showed  that  the  title  passed  to 
the  purchaser  with  mortgage  back.  It  was 
thereupon  held  that  the  machines  were  not 
properly  assessed  to  the  company,  but  as  it 
returned  no  credits  and  as  such  credits 
were  held  taxable  to  it,  the  court  refused 
relief  upon  the  ground  that  the  company 
was  in  fact,  by  what  amounted  to  fraud, 
seeking  to  avoid  all  taxation  and  thus 
came  into  court  with  "  unclean  hands  ". — 
Singer  Sewing  Machirie  Co.  v.  Cooper,  261 
Fed.  635. 

Estate  Tax  —  Property  Passixg 
under  General  Power  of  Appointment 
— Rule  in  Pennsylvania. — In  a  suit  in 
assumpsit  by  the  executor  to  recorer  that 
portion  of  an  estate  tax  resulting  from  the 
inclusion  in  the  gross  estate  of  certain 
property  as  to  which  the  decedent  exer- 
cised by  his  will  a  general  power  of  ap- 
pointment conferred  upon  him  by  the  will 
of  his  mother,  Judge  Dickinson  directed 
judgment  for  the  plaintiff,  holding  that 
the  appointed  property  was  not  "  after  his 
(the  decedent's)  death  .  .  .  subject  to  the 
payment  of  the  charges  against  his  estate," 
within  the  meaning  of  the  statute,  since 
any  rights  of  the  creditors  of  the  decedent 
to  such  property  came  to  them  not  as  cred- 
itors, but  as  appointees  of  the  decedent. — 
Pearce,  Executor  v.  Lederer,  262  Fed.  993. 

Federal  Estate  Tax  —  Interest  — 
Penalty.  —  Administratrix  of  person  dy- 
ing abroad,  because  of  war  conditions, 
failed  to  make  estate  tax  return  until  lapse 
of  two  years  five  months  after  decedent's 
death,  causing  assessment  of  interest.  She 
filed  petition  praying  district  judge  to  rec- 
ommend to  Secretary  of  Treasury  remission 
of  interest,  under  authority  of  Section  5292, 
R.  S.,  empowering  judges  to  recommend 
remission  of  penalties.  Held:  Power  con- 
ferred is  to  submit  recommendation  based 
on  facts.  Controversy  here  involves  ques- 
tion of  law — whether  interest  assessed  is  or 
is    not    a   penalty.      Under    circumstances 
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court  declines  to  act. — Mactavish  v.  Miles, 
Collector,  263  Fed.  457. 

Inheritance  Tax — Intangible  Prop- 
erty OF  Non-Resident.  —  The  Louisiana 
court  has  recently  held  that  the  inheritance 
tax  law  of  that  state  applies  to  intangible 
property  consisting  of  securities  owned  by 
a  non-resident  decedent,  kept  in  a  bank  in 
New  Orleans,  overruling  its  former  de- 
cision in  Succession  of  Harroxu,  73  So.  683. 
— Succession  of  Popp,  83  So.  765. 

Inheritance  Tax — Joint  Property. — 
The  joint  o^^^lership  of  property  has  always 
been  considered  an  artificial  and  technical 
estate,  with  the  limitation  over  to  the  sur- 
vivor, and  such  right  of  survivorship  cre- 
ated by  law  is  one  on  which  the  state  may 
impose  the  burden  of  a  tax. 

Where  S..  who  was  unable  to  write  well, 
and  was  old  and  infirm,  and  unable  to 
travel,  deposited  his  money  in  the  name  of 
himself  and  V.,  to  be  drawn  by  either  or 
the  survivor,  for  the  sole  purpose  of  hav- 
ing such  other  person  withdraw  money  to 
the  needs  of  S.,  no  part  of  such  account 
on  the  death  of  V.  was  subject  to  a  trans- 
fer tax. — In  re  Van  Vranken's  Estate,  179 
N.  Y.  Supp.  752. 

Inheritance  Taxes — Executory  Con- 
tract OF  Sale — Deduction  of  Encum- 
brances. —  The  interest  of  the  vendor 
under  an  executory  contract  of  sale  is  tax- 
able as  personal  property  under  the  Minne- 
sota statute,  and  where  the  vendor  died  a 
resident,  such  interest  is  subject  to  the  in- 
heritance tax.  The  value  of  a  decedent's 
real  estate  is  measured  by  the  value  of  the 
decedent's  interest  therein,  determined  by 
deducting  the  encumbrances  from  the  value 
of  the  land.  —  State  v.  Probate  Court  of 
Ramsey  County,  176  N.  W.  493. 

Inheritance  Tax — What  Law  Effec- 
tive—  Transfer  in  Contemplation  of 
Death. — Taxability  under  the  inheritance 
tax  laws  of  California  of  a  transfer  made 
by  a  decedent  in  his  lifetime  must  be  de- 
termined by  the  law  in  effect  at  the  time 
the  transfer  was  made. 

Under  the  California  law,  imposing  a 
tax  on  transfers  without  valuable  and  ade- 
quate consideration,  in  contemplation  of 
grantor's  death,  or  intended  to  take  effect 
in  possession  at  or  after  such  death,   the 


transfer  must  be  without  an  adequate  con- 
sideration, as  well  as  without  a  valuable 
one,  to  be  subject  to  the  tax,  and  must  be 
made  either  in  contemplation  of  death  or 
intended  to  take  effect  in  possession  or  en- 
jo}Tnent  at  death.  In  determining  whether 
there  is  adequate  consideration,  the  rule 
applicable  in  specific  performance  cases 
must  control. 

A  transfer  by  a  husband  and  his  wife 
of  certain  realty  to  their  children,  subject 
to  a  life  estate  in  the  husband,  Held,  under 
the  evidence,  supported  by  adequate  and 
valuable  consideration  where  it  appeared 
that  the  actual  consideration  was  not  only 
a  Avaiver  by  the  wife  of  all  her  interest  in 
the  community  property,  but  constituted  a 
complete  alteration  of  the  relation  between 
husband  and  wife,  as  authorized  by  Civ. 
Code,  Sec.  151,  notwithstanding  that  part 
of  the  consideration  was  not  susceptible  of 
exact  valuation  in  money.  —  In  re  Brix's 
Estate,  186  Pac.  135. 

Inheritance  Tax  —  Jurisdiction  to 
Impose  —  Transfer  to  Take  Effect 
after  Death.  —  Whether  a  transfer  by 
way  of  trust  is  one  intended  to  take  effect 
at  or  after  the  grantor's  death  does  not 
depend  on  whether  the  trust  is  revocable, 
but  the  test  is  whether  the  property  passes 
with  all  attributes  of  ownership,  independ- 
ently of  the  death  of  the  transferor. 

Where  the  devolution  of  title  to  prop- 
erty involves  a  succession  or  inheritance 
tax,  it  is  governed  and  controlled  by  the 
laws  of  the  forum  imposing  the  tax  if  the 
transfer  is  within  the  jurisdiction  of  the 
tax  authorities,  and  imposition  of  such  tax 
cannot  be  denied  on  the  ground  that  it 
would  interfere  with  comity  between  states, 
for  it  is  a  well-settled  rule  that  no  foreign 
law  will  be  enforced  in  a  state,  if  to  en- 
force it  will  contravene  the  express  statute 
law  or  expressed  public  policy  of  the  forum 
or  is  injurious  to  its  interests.  —  Nickel  v. 
State,  185  Pac.  565. 

Inheritance  Tax — Proceeds  of  Real 
Property  in  Foreign  State  Sold  to 
Pay  Legacies — Deduction  of  Taxes. — 
Inheritance  taxes  are  not  taxes  on  property, 
but  on  the  succession  which  is  not  a  nat- 
ural right ;  hence,  where  an  Iowa  testatrix, 
owning  real  property  in  Nebraska,  pro- 
vided pecuniary  legacies  far  in  excess  of 
her  personal  estate,  so  that  it  became  neces- 
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sary  to  sell  Nebraska  real  estate  to  pay  the 
same,  a  conversion  of  the  real  estate  thus 
needed  to  be  sold  will  be  implied,  and  the 
proceeds  held  liable  for  the  collateral  in- 
heritance tax  imposed  by  Iowa,  even  though 
the  Iowa  executor,  who  was  appointed  an- 
cillary executor  in  the  state  of  Nebraska, 
never  brought  the  proceeds  within  the 
state  of  Iowa,  and  even  though  under  the 
laws  of  Nebraska  a  similar  tax  was  im- 
posed and  collected;  there  being  no  con- 
flict between  the  taxing  powers  of  the 
states. 

Where  part  of  the  real  estate  was  located 
in  the  state  of  Iowa  and  part  in  the  state 
of  Nebraska,  the  imposition  of  the  Iowa 
collateral  inheritance  taxes  should  be  on 
the  basis  of  marshaling  of  assets,  taking 
into  consideration  the  amount  of  the  estates 
in  each  jurisdiction,  it  appearing  that  the 
testatrix,  after  providing  several  pecuniary 
bequests,  devised  and  bequeathed  the  resi- 
due to  several  beneficiaries,  including  her 
son,  etc. 

Under  the  Iowa  Act  providing  for  the 
deduction  of  debts  in  assessing  collateral 
inheritance  taxes.  Held  that  federal  in- 
come tax  which  accrued  shortly  after  tes- 
tatrix's death,  as  well  as  the  real  estate  tax 
imposed  by  the  foreign  state  upon  land 
o^^^led  by  testatrix  therein,  might  be  de- 
ducted, as  could  expenses  for  repairs  on 
farm  buildings  made  before  the  testatrix's 
death,  but  that  the  federal  inheritance  taxes 
and  real  estate  and  income  taxes  imposed 
after  the  death  of  testatrix  cannot  be  de- 
ducted.—  In  re  Sanjord's  Estate,  175  N. 
W.  506. 

Inheritance  Tax  —  Charitable  Be- 
quest. —  Testator's  residuary  gift  to  trus- 
tees to  pay  net  income,  in  the  discretion  of 
the  trustees,  to  the  use  and  benefit  of  a 
to\ATi.  was  for  a  valid  public  charity,  within 
the  definition  of  a  "  charity  "  as  a  gift  for 
application  consistent  with  law  for  the 
benefit  of  an  indefinite  number  of  persons 
by  erecting  and  maintaining  buildings  or 
works  or  othersAise  lessening  the  burdens 
of  government,  the  authority  of  the  trus- 
tees in  determining  application  of  income, 
extending  to  selection  of  subjects  strictly 
public  and  therefore  charitable. — Peirce  v. 
AthvilL  125  N.  E.  609. 

Inheritance  Tax — Transfer  to  Take 
Effect  at  Death. — If  the  actual  inten- 


tion of  the  parties  to  a  deed  be  that  the 
possession  and  enjoyment  of  the  lands  con- 
veyed thereby  are  to  be  postponed  until  the 
grantor's  death,  the  transfer  of  such  lands 
is  subject  to  inheritance  tax,  notwithstand- 
ing such  evidence  is  not  in  writing  but  can 
only  be  shown  by  parol. 

Where  an  owner  of  realty  granted  life 
estates  therein  to  his  wife  and  daughters, 
but  continued  to  control  the  property  con- 
veyed and  to  collect  its  rents  without  an 
accounting,  evidence  Held  to  support  a 
finding  that  the  parties  intended  grantor  to 
retain  control  and  possession  of  the  prop- 
erty until  his  death,  and  that  hence  the 
transfer  was  subject  to  tax  imder  inheri- 
tance tax  act. — People  v.  Shaffer,  125  N. 
E.  887. 

Devise  Pursuant  to  Contract,  Passes 
to  Devisees  by  Will  within  Inheri- 
tance Tax  Law.  —  Where  decedent,  in 
consideration  of  the  agreement  of  petition- 
ers to  provide  her  suitable  maintenance  for 
life,  agreed  in  turn  to  pay  them  $300  in 
cash,  and  to  make  a  will  devising  her  house 
to  them  in  fee  simple,  both  of  which  she 
did,  the  house  property  passed  to  petition- 
ers by  reason  of  the  will  on  decedent's 
death,  and  the  devise  is  subject  to  an  in- 
heritance tax  under  the  Massachusetts  law 
payable  by  petitioners  and  not  by  dece- 
dent's estate,  in  view  of  the  failure  of  the 
contract  and  will  to  provide  on  the  sub- 
ject.— Richardson  et  al.  v.  Lane,  126  N. 
E.  44. 

Federal  Stamp  Taxes  on  Issuance 
of  Capital  Stock.  —  Issuance  of  certifi- 
cates of  stock  of  one  class  in  conversion 
and  exchange  for  stock  of  another  class 
held  not  required  to  be  stamped  as  an 
"  original  issue  ",  for  the  reason  that  Con- 
gress intended  to  tax  transactions  by  which 
substantial  consideration  passed,  and  also 
for  the  reason  that  Congress,  in  reenacting 
a  similar  provision  of  the  revenue  acts  of 
1898  and  of  1914,  which  had  been  con- 
strued by  the  Treasury  Department  as  not 
requiring  stamps  upon  certificates  issued 
for  conversion  purposes,  had  approved  and 
made  part  of  the  present  act  such  former 
practical  construction.  T.  D.  2752  con- 
sidered. Decision  of  the  District  Court 
affirmed.  —  Edwards  v.  Wabash  Railway 
Co.,  U.  S.  C.  C.  A.,  2nd  Circ. 
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Bankruptcy  Act  —  Priority  of  Fed- 
eral Taxes. — Section  3466,  Revised  Stat- 
utes, giving  priority  over  administration 
expenses  to  claims  against  insolvent  estates 
for  taxes  is  superseded  by  Section  64  (a) 
and  Section  64  (b)  of  the  Bankruptcy  Act, 
allowing  priority  of  claims  for  taxes  only 
as  to  "  creditors ",  because  that  term  as 
defined  by  the  Act  does  not  include  trustees 
or  others  acting  for  the  estate,  and  federal 
tax  claims  are,  therefore,  subordinate  to 
administration  expenses  of  insolvent  estates. 
—Smietanke.  v.  Zibell,  U.  S.  C.  C.  A.,  7th 
Circ,  Jan.  1920. 

Federal  Stamp  Tax  —  Unstamped 
Note.  —  Where  a  note  which  the  revenue 
laws  require  to  be  stamped  is  not  stamped, 
it  is  not  "  complete  and  regular  on  its 
face,"  within  the  meaning  of  the  Iowa  Code 
Supp.  1913,  and  a  purchaser  of  such  a 
note  is  not  a  holder  in  due  course,  and  must 
meet  any  defense  that  was  good  against  the 
payee  who  transferred  it. — Lutton  v.  Baker, 
174  N.  W.  599. 

Federal  Tax  on  Bankers.  —  The  Act 
t)f  Oct.  22,  1914,  imposing  on  bankers  a 
tax  of  $1.00  for  each  $1,000  of  capital 
used  or  employed,  is  to  be  strictly  con- 
strued, and  therefore  a  corporation  en- 
gaged in  insuring  titles,  executing  trusts, 
safe  deposit,  real  estate  and  banking,  is 
subjected  to  a  tax  only  upon  so  much  of 
its  capital  as  actually  is  used  in  banking. 
Reserve  funds  of  the  corporation  perma- 
nently invested  are  not  to  be  included  in 
the  banking  capital  subject  to  tax  unless 
actually  used  therefor,  although  the  pos- 
session of  such  funds  indirectly  assists  the 
banking  department  by  enhancing  the 
amount  of  credit  obtainable.  The  case  of 
Treat  v.  Farmers'  Loan  &=  Trust  Co..  185 
Fed.  760,  was  cited  and  approved  and  also 
the  case  of  Anderson  v.  Farmers'  Loan  6^ 
Trust  Co.,  241  Fed.  323.  — Real  Estat^r 
Title  Ins.  df  Trust  Co.  v.  Lederer.  263 
Fed.  667. 

Federal  Sales  Tax — Sale.  —  When  a 
person  buys  a  chassis  and  sends  it,  together 
with  the  kind  of  body  he  wants,  to  someone 
to  have  the  body  put  on  the  chassis  or  sends 
the  chassis  to  a  body-builder  to  have  a  body 
put  on  it  and  it  is  then  returned  to  him  as 
an  automobile  truck,  there  has  been  no  sale 
of  an  automobile  truck.  —  Rech-Marbaker 
Co.  V.  Lederer,  263  Fed.  593. 


New  York  Stock  Transfer  Tax-^ 
Effect  of  Failure  to  Affix  Stamps. — 
Where  an  assignment  of  shares  of  corporate 
stock  is  made  in  another  state,  and  deliv- 
ery of  the  transfer  is  made  in  this  state, 
the  assignment  is  invalid,  if  Tax  Law,  Sec. 
270,  requiring  stamps  to  be  affixed  to  all 
sales  and  transfers  of  shares  or  certificates 
of  stock  has  not  been  complied  with,  not- 
withstanding such  other  state  has  no  such 
requirement. 

In  a  suit  to  compel  a  corporation,  its 
officers  and  directors  to  transfer  certain 
shares  of  stock  upon  the  books,  it  was  not 
necessarv'  for  defendant  to  plead  that  no 
tax  stamps  were  affixed  to  the  assignment, 
as  required  by  Tax  Law,  Sec.  270;  pay- 
ment of  such  stamp  tax  being  an  essential 
part  of  plaintiff's  cause  of  action. 

In  a  suit  to  compel  a  corporation,  its  offi- 
cers and  directors  to  transfer  certain  cer- 
tificates of  stock  upon  the  books,  the  as- 
signment of  the  certificates  was  inadmissible 
in  evidence,  where  the  stamps  required  by 
Tax  Law,  Sec.  270,  had  not  been  affixed, 
section  278  providing  that  proof  of  such 
assignment  shall  not  be  offered  or  received 
in  evidence  where  no  stamps  are  affixed. — 
Luitivieler  v.  Luitivieler  Pumping  Engine 
Co.,  179  N.  Y.  Supp.  463. 

New  York  Stock  Transfer  Tax — 
When  Tax  Accrues. — The  penal  section 
of  Tax  Law,  Sec.  278,  requiring  payment 
of  tax  on  corporate  stock  transferred  as  a 
gift  i7iter  vivos,  is,  by  Personal  Property 
Law,  Sec.  1 70,  deemed  to  take  effect  when 
the  indorsement  is  actually  made,  so  that, 
where  the  husband  died  after  making  the 
gift  to  plaintiff  wife  but  before  indorse- 
ment of  certificates,  the  wife,  as  adminis- 
tratrix of  her  deceased  husband  may,  by 
order  of  court,  properly  indorse  such  cer- 
tificate, affixing  and  canceling  the  stamps 
required  by  statute,  and  then  the  corpora- 
tion shall  transfer  upon  its  books  such 
shares  to  plaintiff. — Reinhard  v.  Sidney  B. 
Roby  Co.,  179  N.  Y.  Supp.  781. 

New  York  Stock  Transfer  Tax. — 
Readjustment  of  debt  agreement  of  stock- 
holders and  voting  trustees  Held  not  to 
constitute  double  transfer  of  stock,  so  as 
to  require  a  double  transfer  tax,  although 
the  legal  title  to  the  stock  was  passed  from 
one  set  of  voting  trustees  to  another  set  by 
direction  of  adjustment  managers,  who  had 
the  right  to  have  the  legal  title  passed  to 
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them  or  to  direct  a  transfer. — Hudson  cf 
M.  R.  Co.  V.  State,  125  N.  E.  202. 

Special  District  Tax.  —  In  order  to 
support  a  tax  levied  for  special  district 
I'urposes  it  must  appear  that  the  owners  of 
taxable  property  located  within  the  district 
liave  had  an  opportunity  to  vote  upon  the 
proposition  or  that  other  owners  therein 
Iiave  voted  to  impose  the  tax  upon  the  land 
in  question.  So  held  in  a  suit  to  enjoin 
tiie  collection  of  drainage  district  taxes 
where  the  property  of  the  taxpayer  was 
not  properly  designated  as  within  the  dis- 
trict area  when  the  proportion  was  sub- 
mitted to  the  voters,  though  actually  within 
the  district. — Burgnieres  Co.  v.  Peterman, 
83  So.  756. 

Delegation  of  Taxing  Power — Con- 
STiTUTiONALiri'.  —  Assuming  that  Priv. 
Acts,  Tenn.  1919,  Ch.  745  and  791,  relat- 
ing to  a  soldiers'  and  sailors'  memorial, 
require  a  mandatory  tax  levy  by  the  county 
of  Davidson  and  by  the  city  of  Nashville 
in  aid  of  bonds  authorized  by  such  statutes, 
they  do  not,  for  that  reason,  violate  Const., 
art.  2,  Sec.  29,  as  to  delegation  of  legisla- 
tive power  to  tax.  —  Hill  v.  Roberts,  217 
S.  W.  826. 

Relief  from  Penalties — Jurisdiciion 
of  Courts  to  Grant.  —  As  penalties  or 
interest  are  imposed  by  statute  upon  tax- 
payers who  are  in  default,  in  order  to  in- 
sure prompt  payment  of  taxes,  which  are 
necessary  for  the  support  of  the  govern- 
ment, the  courts  have  no  authority  to  re- 
lieve taxpayers  therefrom. — Rixey's  E.v'rs 
V.  Com.,  101  S.  E.  404. 

Exemptions — Propertv  of  U.  S.  Ship- 
ping Board  Emergency  Fleet  Corpora- 
tion. —  Property  acquired  and  owned  by 
the  United  States  Shipping  Board  Emer- 
gency Fleet  Corporation,  owned  and  oper- 
ated solely  by  the  United  States  for  gov- 
ernmental purposes,  Held  not  subject  to 
state  taxation. — U.  S.  v.  Coghlan,  261  Fed. 
425. 

Tangible  Property  in  Warehouse. — 
Where  tobacco  was  purchased  by  a  non- 
resident of  Kentucky  between  November, 
1916,  and  May,  1917,  and  transferred  to  a 
certain  county  in  that  state  to  be  graded, 
assorted,  and  prised,  prior  to  shipment  to 


England,  but,  owing  to  a  shortage  in  ship- 
ping facilities,  it  was  stored  in  warehouses, 
where  it  was  situated  on  September  1,  1917, 
the  assessment  day,  the  tobacco  was  taxable 
in  such  county. 

The  burden  is  upon  the  party  claiming 
an  exemption  from  taxation  to  clearly 
establish  that  he  is  entitled  to  it,  and  no 
presumption  will  be  indulged  in  his  favor; 
the  presumption,  on  the  contrary,  being 
that  all  tangible  personal  property  in  the 
state  on  the  assessing  date  is  subject  to 
assessment  at  the  place  where  it  has  an 
actual  situs. — John  Ross  df  Co.  v.  Board 
of  Sup'rs  of  Daviess  County,  217  S.  W. 
677. 

Intangible  Propert\'  of  Estate  Held 
BY  Two  Trustees,  One  a  Resident  and 
One  a  Nonresident.  —  Bonds  not  ex- 
pressly exempted  by  the  Tax  Act  nor  ex- 
cluded therefrom,  and  Avhich  are  located  in 
New  Jersey  and  are  a  part  of  an  unsettled 
estate  of  a  decedent  are  taxable  at  their 
true  value  in  the  taxing  district  in  the 
state  wherein  the  decedent  resided  at  his 
death,  though  one  of  two  executors  and 
trustees  is  a  nonresident  of  New  Jersey. — 
Yardley  v.  Essex  County  Board  of  Taxa- 
tion, 108  Atl.  299. 

Stock  Exchange  Membership. — Mem- 
bership in  New  York  Stock  Exchange 
owned  and  exercised  by  a  resident  of  the 
state  of  Ohio  is  "  personal  property  "  hav- 
ing a  taxable  situs  in  state  of  domicile. 

Domicile  of  owner  is  taxable  situs  of 
choses  in  action. — Anderson  v.  Durr.  126 
N.  E.  57. 

Sales  Contracts  as  Personal  Prop- 
erty. —  So-called  leases,  under  which  les- 
sees were  to  pay  taxes  and  assessments,  in- 
terest op  principal,  and  keep  the  property 
insured  for  the  benefit  of  the  parties 
thereto,  as  their  interest  might  appear,  and 
requiring  the  grantor  to  deed  the  property 
to  the  grantee  upon  payment  of  the  stip- 
ulated sums  on  or  before  maturity,  were 
sale  contracts,  and  were  assessable  to  ven- 
dor for  taxation. — In  re  Spurgeon,  126  N. 
E.  238. 

Personal  Properit  T.ax  —  "  Annui- 
ties ". —  An  "annuity"  is  a  yearly  pay- 
ment of  a  certain  sum  of  money  granted 
to  another  in  fee,  for  life  or  for  years,  and 
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chargeable  only  on  the  person  of  the  gran- 
tor, although  the  term  is  often  used  as 
designating  a  fixed  sum,  granted  or  be- 
queathed, payable  periodically  but  not  nec- 
essarily annually. 

An  installment  certificate  issued  by  an 
insurance  company  in  exchange  for  a  policy 
which  had  become  a  valid  claim  on  in- 
sured's death,  whereby  the  insurer  obli- 
gated himself  to  pay  the  beneficiary  certain 
semi-annual  payments  for  a  stated  period 
and  thereafter  a  final  payment.  Held  sub- 
ject to  taxation  as  an  annuity,  the  situs  of 
which  followed  the  domicile  of  the  annui- 
tant.— Wilkin  V.  Board  of  Com'rs  of  Okla- 
homa County,  186  Pac.  474. 

Federal  Estate  Tax — Deduction  of 
Pennsylvania  Collateral  Inheritance 
Tax.  —  The  decision  of  the  Court  below 
(257  Fed.  812)  was  affirmed  by  the  U.  S. 
C.  C.  A.,  Third  Circuit  (262  Fed.  52), 
holding  that  the  Pennsylvania  Collateral 
Inheritance  Tax,  being  an  estate  tax,  was 
deductible  in  determining  the  amount  of 
the  net  estate  under  the  Federal  Estate  Tax 
Act  of  Sept.  8,  1916,  Title  II.  The  C.  C 
A.  states  in  its  opinion  that  this  decision 
has  no  bearing  on  the  1918  Revenue  Act, 
Title  IV;  the  latter  act  providing  that 
"  Estate  Taxes  "  are  not  deductible. — Led- 


erer  v.  Northern  Trust  Co.  et  ano.,  U.  S. 
C.  C.  A.,  Third  Circuit,  October  Term, 
1919.  Petition  for  Writ  denied  by  Sup. 
Ct.,  May  3,  1920. 

"  Tax  " — Water  Rents  as  a  Tax. — 
The  court  of  appeals  of  New  York  is  re- 
ferred to  in  a  recent  decision  by  a  lower 
court,  as  having  laid  down  the  rule  in 
N.  y.  Univ.  V.  Am.  Book  Co.,  90  N.  E. 
819,  that  a  rate  or  charge  for  supplying 
water,  not  based  upon  the  amount  con- 
sumed, but  determined  with  reference  to 
the  "dimensions,  value,  exposure,  use,"  &c., 
of  a  building,  is  a  tax,  but  that  where  the 
charge  depends  upon  the  amount  used,  the 
transaction  is  a  voluntary  purchase.  This 
rule  was  followed  in  a  case  where  the 
validitv  of  a  lien  for  taxes  was  involved. — 
Pines  'v.  Traktman  et  al.,  178  N.  Y. 
Supp.  90. 

"Tax",  "Impost",  "  Toll  ".  —  In  a 
recent  case  it  became  necessary  to  determine 
whether  a  charge  made  for  the  use  of  a 
sewer,  was  a  "  tax  "  in  order  to  decide  a 
jurisdictional  question.  It  was  decided  to 
be  a  tax  and  not  an  ordinary  debt  as 
claimed.  —  City  of  Madera  v.  Black,  184 
Pac.  397. 
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Taxation  of  Real  Estate  in 
Argentina 

To  our  fellow  member  of  the  National 
Tax  Association,  Sr.  Jorge  Fernandez  of 
Santiago  del  Estero,  Argentina,  we  are  in- 
debted for  a  most  interesting  treatment  of 
the  real  estate  tax  in  Argentina.  The  re- 
port conveying  this  information  is  the 
Memoria  de  la  Direccion  de  C asf astro  of 
the  province  of  Santiago  del  Estero  for  the 
year  1918.  It  corresponds  in  general  to 
the  annual  report  of  one  of  our  State  Tax 
Commissions.  However,  Sr.  Fernandez  has 
exceeded  the  ordinary  bounds  of  such  a 
report  and  has  given  us  a  study  of  the  val- 
uation and  taxation  of  real  estate  through- 
out the  entire  country. 

For  the  taxation  of  real  estate  there  are 
two  sets   of  laws,    the  national   law  that 


controls  the  taxation  of  real  estate  in  the 
City  of  Buenos  Ayres  and  in  the  national 
territories,  and  the  provincial  laws  con- 
trolling the  taxation  of  real  estate  within 
the  several  provinces. 

Under  the  national  law,  the  value  of 
urban  property  and  of  improved  rural 
property  is  obtained  by  adding  the  "  true 
value"  (capital  value)  of  the  improvement 
to  the  average  of  the  land  values  of  the 
three  preceding  years.  Uncultivated  rural 
property  and  pasturage  are  valued  at  the 
"  average  sale  price "  of  the  last  three 
years  preceding  the  time  of  valuation. 

The  provincial  tax  systems  are  of  most 
interest.  With  one  exception,  the  prov- 
inces as  well  as  the  national  government 
express  the  assessment  in  terms  of  capital 
value.      Several   provinces,    however,   con- 


302 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  V 


!>ider  rental  value  in  estimating  capital 
value.  The  rates  average  about  5  per  mil, 
but  interesting  classifications  are  made  in 
several  of  the  provinces.  Some  provinces 
impose  a  higher  rate  upon  urban  than  upon 
rural  property,  e.  g.,  Entre  Rios,  where 
urban  bears  6  mils  and  rural  bears  5  mils ; 
while  other  provinces  impose  a  higher  rate 
upon  rural  than  upon  urban  property,  e.  g., 
Buenos  Ayres  and  Corrientes.  The  latter 
province  imposes  a  progressive  land  tax 
ranging  from  4j/2  per  mil  on  estates  valued 
from  1  to  25,000  pesos  (dollars)  to  8  per 
mil  on  estates  valued  at  400,000  to  500,000 
pesos,  an  additional  j^  per  mil  being  added 
for  each  additional  100,000  pesos  value 
above  500,000.  This  tax  is  not  calculated 
upon  each  parcel  but  upon  the  entire  wealth 
owned  by  the  taxpayer  in  the  province. 

In  his  review  of  the  laws  of  the  different 
provinces,  Sr.  Fernandez  points  to  the  pro- 
gressive principle  of  Corrientes  as  the  most 
equitable  to  be  found  in  Argentina.  In  all 
of  the  other  states  the  proportional  prin- 
ciple is  followed  with  the  exception  of  a 
few  cases  where  special  land  taxes  for  road 
funds  are  levied  at  uniform  amounts  per 
hectare,  irrespective  of  the  value  of  the 
land. 

In  explanation  of  Sr.  Fernandez'  pref- 
erence for  progressive  land  taxes,  we  must 
remember  that  in  Argentina  land  owner- 
ship is  concentrated  to  an  extent  unknown 
in  the  United  States.  It  has  been  said  by 
one  of  the  former  finance  ministers  of  Ar- 
gentina that  in  that  country  there  exists 
the  most  notorious  cases  of  latifundia  to 
be  found  in  modern  times.  The  so-called 
land-monopoly  in  Argentina  is  perhaps 
even  worse  than  that  of  Mexico,  for  in  the 
latter  country  many  of  the  great  estates 
having  hundreds  of  thousands  of  acres  are 
composed  of  arid  lands  where  small  farm- 
ing is  impracticable,  while  in  Argentina 
many  of  the  larger  estates  are  composed  of 
tillable  lands  that  could  be  broken  up  and 
fanned  more  productivclv  as  small  estates. 
In  fact,  the  land  values  have  increased  so 
rapidly  in  Argentina  that  owners  of  these 
huge  estates  have  devoted  their  incomes  to 
the  purchase  of  more  land,  much  of  which 
has  been  withheld  from  cultivation,  the 
owners  depending  upon  the  "  unearned  in- 
crement "  to  recoup  all  expenses  incurred. 
In  this  connection  Sr.  Fernandez  con- 
demns the  great  inequality  in  the  assess- 
ment of  real  estate.     While  all  property  in 


the  same  class  bears  the  same  rate  and 
while  the  valuations  are  supposed  to  be 
assessed  at  the  same  proportion  of  true 
value,  the  valuations  are,  as  a  matter  of 
fact,  most  unequal,  especially  so  in  the 
national  territories.  To  be  sure,  the  na- 
tional law  provides  for  a  board  of  equal- 
ization to  which  any  aggrieved  taxpayer 
may  appeal,  but  Sr.  Fernandez  informs  us 
that  only  the  wealthy  benefit  by  this  court 
and  that  the  poor  bear  heavily  dispropor- 
tionate burdens. 

For  purposes  of  illustrating  the  methods 
of  assessing  real  estate,  the  example  of  the 
province  of  Cordoba  is  instructive.  In 
valuing  the  land  the  assessor  is  expected 
to  take  into  consideration  among  other 
things  the  quality  of  the  land,  proximity  to 
markets  and  roads,  and  the  average  of  sales 
for  the  last  five  years. 

In  the  case  of  urban  property,  the  basis 
used  is  rent  "  produced  or  capable  of  pro- 
ducing." The  value  of  "  uncultivated  " 
urban  property  is  based  upon  the  last  sales 
of  adjacent  properties  less  20%.  The 
"  untaxing  of  buildings  "  is  partly  achieved 
by  exempting  all  buildings  exclusively  de- 
voted to  agriculture,  cattle  raising,  etc. 
Further  allowances  are  made  such  as  90% 
of  the  area  of  lakes,  70%^  of  "  unproduc- 
tive momitains,"  and  30  to  50%  of  land 
unadapted  to  the  cultivation  of  cereals,  but 
good  for  pasturage. 

Other  interesting  provisions  are  found, 
as  in  Mendoza  where  in  the  case  of  the 
transfer  of  property  the  sale  price  shall 
constitute  the  assessed  valuation  if  greater 
than  the  original  assessment,  unless  it  can 
be  shown  that  the  sale  price  was  "  notor- 
iously higher  than  the  real  value " ;  in 
Entre  Rios  where  the  taxable  value  is  the 
sale  value  "  calculated  on  the  average  of 
the  sales  realized  in  the  province  during 
the  preceding  four  years " ;  in  San  Luis 
where  the  taxable  value  is  70%  of  the 
"  current  value "  ;  and  in  Tucuman  and 
other  provinces  where  the  taxable  value  is 
the  "  current  selling  value  ". 

In  addition  to  the  survey  of  real  estate 
taxation  in  the  various  provinces,  Sr.  Fer- 
nandez presents  important  constructive  sug- 
gestions for  the  classification  of  real 
estate,  and  for  more  scientific  methods  of 
valuing  each  class  of  land.  While  Ar- 
gentina has  naturally  looked  to  Italy, 
France  and  Spain  ratlier  than  to  the  United 
States  for  her  criteria  of  valuation  and  of 
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taxation,  it  is  believed  that  much  mutual 
benefit  will  result  from  an  exchange  of 
ideas  between  the  two  great  republics  of 
the  Americas. 

And  it  may  be  of  interest  to  North 
Americans  to  learn  that  several  ideas  of 
recent  interest  to  us  are  to  be  found  in 
practice  in  Argentina,  such  as  the  "  untax- 
ing of  buildings,"  progressive  land  taxes, 
and  even  a  sort  of  capital  levy  in  Corri- 
entes  in  the  form  of  an  additional  tax  of 
one  per  mil  for  the  pa\Tnent  of  the  public 
debt. 

H.  A.  E.  Chandler. 

Columbia  University. 


clarifying  analysis  of  the  original  cost  and 
reproduction  cost  theories.  Although  he 
strongly  favors  the  former  method  of  ap- 
praisal, the  arguments  in  support  of  the 
latter  are  fairly  set  forth.  A  table  of 
cases  and  an  adequate  index  will  be  found 
helpful. 

Mr.  Hartman  will  be  recognized  as  the 
author  of  an  article  in  the  March  Bul- 
letin. This  book  was  originally  submitted 
as  an  essay  in  the  Hart,  Schaffner  and 
Marx  competition  and  was  awarded  first 
prize. 

Alexander  Hamburg. 

New  York. 


Fair  Value.  By  Harleigh  H.  Hart- 
mann.     Houghton  Mifflin,  1920. 

The  valuation  of  property  for  tax  pur- 
poses diiTers  essentially  from  the  fair  value 
used  in  rate  cases.  The  term  "  value  "  has 
been  loosely  used  by  the  courts  and  admin- 
istrative officials.  It  must  constantly  be 
borne  in  mind  that  value  differs  according 
to  the  purpose  for  which  it  is  to  be  deter- 
mined. Valuation  for  rate  purposes  is  to 
be  distinguished  from  valuation  for  taxa- 
tion, capitalization,  purchase  and  sale,  emi- 
nent domain,  etc.  In  rate  cases  what  is 
sought  is  not  value  or  w^orth,  but  invest- 
ment or  cost.  Nevertheless  "  fair  value  " 
is  the  base  upon  which  the  rate  structure  is 
erected.  Taxes  are  usually  assessed  on  the 
basis  of  fair  market  or  exchange  values. 

Tax  men  generally  may  turn  to  Mr.  H. 
H.  Hartman's  volume  on  "  Fair  Value  " 
with  the  assurance  that  they  will  find  an 
enlightening  discussion  of  the  elements 
constituting  fair  value.  Having  defined 
the  value  concept,  the  author  then  proceeds 
with  its  application  to  valuation  cases  be- 
fore the  courts  and  public  service  commis- 
sions. 

In  the  section  of  the  book  devoted  to 
the  valuation  of  tangibles,  such  items  as 
land,  buildings  and  the  appreciation  thereof 
are  discussed.  Among  the  intangibles, 
consideration  is  given  to  good  will,  fran- 
chises, patent  rights,  etc.  A  whole  chapter 
is  devoted  to  depreciation,  and  the  presen- 
tation here  as  throughout  the  book  is  clear 
and  informing. 

The  author  attempts  the  hopeless  task  of 
reconciling  legal  dicta  with  economic  doc- 
trine. Tax  men  realize  that  the  result  is 
not   worth   the  effort.      He   contributes  a 


Arthur,  D.  H.  Municipal  Advertising 
which  facilitated  Tax  Collections.  Print- 
ers Ink,  October  23,  1919.  British  Colum- 
bia cities  institute  successful  campaigns  to 
prod  up  slow  payers. 

Bradt,  S.  E.  Motor  Fees  as  a  Basis  of 
Bond  Issues.  The  American  City,  Vol. 
XXII,  p.  350.  April,  1920.  Discusses  the 
Illinois  plan  of  pledging  motor  fees  as 
security  for  road-improvement  bonds. 

Dewarin,  M.,  and  Renaut,  F.  P.  La 
Taxation  des  benefices  de  guerre  en  Scan- 
dinavie.  Journal  des  Economistes,  Nov., 
1919.  Compares  the  taxation  of  war  profits 
in  the  three  Scandinavian  countries. 

Doucet,  R.  Les  Impots  en  regime 
demagogique.  Monde  Econ.,  Oct.  25,  1919. 
Believes  the  French  government  is  court- 
ing popularity  by  levying  light  taxes  on 
wage-earners  and  not  pressing  for  their 
collection. 

Frev,  M.  W.  Needed  Reform  in  the 
Federal  Tax  Laws.  Trust  Companies, 
Nov.,  1919.  Advocates  repeal  of  excess 
profits  tax  and  other  changes. 

Friday,  David.  Prices  and  the  Excess 
Profits  Tax.  Ann.  Amer.  Acad.,  VoL 
LXXXIX,  p.  163.  May,  1920.  Holds 
that  the  excess  profits  tax  has  not  been  an 
important  cause  of  rising  prices. 

Haig,  R.  M.  British  Experience  with 
Excess  Profits  Taxation.  Amer.  Econ. 
Rev.,  Suppl.  Vol.  X,  No.  1,  p.  1.  March, 
1920. 

HoARE,  R.  M.  Incidence  of  Taxation, 
Char.  Organ.  Rev.,  Oct.,  1919.  Divides 
the  British  nation  into  classes  and  esti- 
mates the  tax  burden  on  each. 
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LuTZ,  H.  I..  The  Progress  of  State 
Income  Taxation  Since  191 1.  Amer.  Econ. 
Rev.,  Vol.  X,  p.  66.    March,  1920. 

Marsh.  A.  R.  Proposes  federal  tax  on 
Stock  and  Commodity  Exchange  Trans- 
actions, and  its  Probable  Effects.  Eco- 
nomic World,  Vol.  105.  p.  687.  May  15, 
1920. 

Maryland.  Third  Biennial  Report  of 
the  State  Tax  Commission.  Feb.,  1920. 
pp.  111.     Baltimore. 

Massachusetts.  Report  of  the  Tax 
Commissioner  for  the  Vear  ending  Novem- 
ber 30,  1919.  Boston,  1920.  pp.  200. 
Contains  material  of  interest  on  the  new 
tax  laws. 

Mississippi.  Report  of  the  State  Tax 
Commission  on  Assessments  for  the  Tax 
Vear  1918.     Jackson,  1919.     pp.  77. 

Mississippi.  Report  of  the  State  Tax 
Commission  for  the  Year  1919.  Recom- 
mends the  exemption  of  intangibles  and  the 
revision  of  the  income  tax  by  the  addition 


of  proper  administrative  and  enforcement 
provisions. 

Nicholson,  J.  S.  The  Burden  of  Pub- 
lic Debt  and  Taxation  and  the  Return  to 
the  Gold  Standard.  Economic  World, 
Sept.  20,  1919.  The  first  step  toward  the 
gold  standard  should  be  the  reduction  of 
public  expenditures  and  the  cessation  of 
pu1)lic  borrowing. 

Pearson,  C.  C.  The  Present  Status  of 
Tax  Reform  in  North  Carolina.  South 
Atlantic  Quarterly,  October,  1919.  Con- 
stitutional Amendments  are  to  come  before 
the  voters  in  1920  for  ratification. 

Reed,  R.  R.  Discussion  of  Surtaxes  on 
Capital  Profits.  I.  B.  A.  of  A.  Bull., 
December  4,  1919.  The  increase  in  capital 
value  should  not,  when  the  property  is 
sold,  be  regarded  as  income. 

V/ooDWORTH,  L.  D.  Dangerous  Taxa- 
tion Tendencies.  Protectionist,  October, 
1919.  Deplores  the  tendency  to  rely  on 
state  subventions  rather  than  special  as- 
sessments or  local  taxes  and  to  extend  the 
privilege  of  tax  exemption. 
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